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I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

A)   Or  RECORDS,  p.  1, 

B)  —  depositions,  p.  1 . 

C)   —  FROGEEDINGS  BEFORE  INFERIOR  JITRISDICTIONS,  p.   t. 

(D)   BOOKS  OF  PUBLIC  OFFICES^  p.  4. 

(E)  COURT  ROLLS,  p.  5. 

^F)  CORPORATION  BOOKS,  p.  6. 

(  G)  PRIVATE  BOOKS,  p.  6. 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS,  p.  6. 
111.  THE  APPLICATION  FOR,  p.  8. 

I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

(A)    Of  RECORDS.* 

(B)  Of  DEPOSITIONS.     See  posty  diF.  IL  ^^  p^^f^ 

(C)  Of  proceedings  before  inferior  jurisdictions.  concenied 

1  Wilson  v.  Rogers.  M.  T.  1745.  K.  B.  2.  Stra.  124^.  hu  a  ri«bt 

The  plaintiff  was  sued  in  the  Court  of  Conscience  in  London,  and  was  ta-  to  inspMt 
ken  in  execution,  for  which  be  brought  trespass  and  false  imprisonment,  and  prpc^diiigf 
now  moved  for  liberty  to  inspect  the  book  of  proceedings,  which,  upon  ^^^^^9  j|,rUdu[^^' 
was  granted,  BO  far  as  related  to  the  suit  against  himself,  upon  this  ground,  uoq^^ 
that  every  man  has  a  right  to  look  into  the  proceedings  to  which  be  is  a  party.    [    2    1 
2.  Edwards  v.  Vesey.  T.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  128. 

Plaintiff  was  an  under  officer  to  the  commissioners  of  lieutenancy  for  the  As  where  a 
CVty  of  London,  and  being  fined  for  some  neglect  of  duty,  a  distress  was  taken  party,  fined 
for  the  fine,  Viz.  a  siWer  cup;  whereupon  he  brought  an  action  of  trespass  a-^y  *  J'**** 
gainst  the  defendant  for  taking  that  cup;  and  the  cause  being  brought  down  JJ.™^^'^^ 
by  proviso  for  trials  the  plaintiff  made  an  application  that  he  may  have  liberty  pa^  la  the 
lo  inspect  the  books  ami  papers  of  rates  and  assessments  of  the  said  lieutenan- Mperioc 
cy  for  the  year  1729,  and  that  the  said  commissioners,  or  tlieir  clerks,  might  ceart; 
attend  with  books  at  the  trial. 

PerCw.  We  cannot  make  a  rule  upon  them  to  attend;  but  let  plaintiff 
have  liberty  to  inspect  for  the  year  1729,  and  to  take  copies  at  his  own  charge. 
Tbe  next  day  it  warmoved  for  the  plaiAtiff  again,  that  the  trial  may  be  put  off 

^  The  judicial  records  of  the  Kins's  courts  are  safely  kept  for  the  public  cODvenienee^ 
that  onjr  rabjeot  may  have  sccene  to  Asm  for  his  necessary  use'^nd  benefit ;  which  was  the 

I  nam  law  of  England,  and  is  so  dedared  by  an  aot  of  parliamem  in  iIm  forty-siitb  yw  of 

!  Edward  As  Third. 

II  ,    _-- 
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r-  :\  INSPECTION.  —CwU  Proc^^dingt. 

to  next  siUinffS)  in  regard  they  had  not  had  tiise  eootigh  to  Ibake  a  proper   in- 
spection; and  had  an  affidavit  of  the  bulk  of  the  books,  &c.     But  the  Court 
seemed  to  think  it  an  afiectatioQ  of  delay,  because  thef  might  have  applied 
aooner  (or  such  liberty;  but,  however,  the  rule  is,  if  you  move  to  put  off  the 
trial  on  ihe  day  of  the  trial,  that  you  must  not  only  give  notice  of  the  motion, 
but  likewifte  giv«  the  other  side  copies  of  the  affidavitrwhich  are  to  be   pro- 
duced; and  that  not  beiti^  done  here,  they  would  inake  no  rule. 
3.  Rexv.  Smith.  M.  T.  1718.  K.  B.  1  Stra.  V2G. 
A  rule  was  moved  for  upon  a  justice  of  the  peace,  to  produce   an  examina- 
As  for  falsa  tion  at  a  trial;  and  the  Court  doubting,  it  was  adjourned.     And  afterwards    the 
imprison      Chief  Justice  delivered  their  opinion.     Where  things  are  evidence   of  thenri- 
™*"*'         selves*,  as  corporation  books,  we  make  no  rule  (o  produce  them,  but  only  that 
the  party  may  have  copies,  which  copies  are  evidence.     But  this  exammation 
is  not  evidence*  of  itself,without  proving  the  hand  of  the  party;  and  so  it  is  of 
warrants  and  affidavits,  and  therefore  a  copy  of  them  is  no  evidence;  and  we 
must  have  the  original,  for  nothing  else  concludes  the  party.     Make  the  rule, 
that  the  justice  produc^  jadai  (not  quod  producai)  the  examination  at  the  trial, 
and  give  the  party  a  copy  in  the  mean  time. 
Vi  i     ^-  Groevolt  v.  Barwei-l.  1  Ld.  Raym.  263;  S.  C.  Carth.  421 ;  Id.  491.  S.  C, 
oiher'eaMs     ''^*®  ^*'  ®"  ■^**^"  °^  ^"'^^  imprisonment  against  the  defendants,  who  justi* 
the  right      ^^^  ^^  censors  of  the  College  of  Physicians;  by  virtue  of  their  charter,   by 
hafi  l>eea     which  charter  they  have  power  to  fine  and  imprison,  pronon  heneintendo  fucuU 
refttied;      iate  mediciniz;  they  then  set  forth,  that  the  plaintiflT,  at  such  a  time  and  place, 
'       had  administered  unwholesome  medicines  to  A.  B.,  and  so  justified  the  taking 
t    ^    J  and  imprisoning.     The  counsel  for  the  plaintiflT  moved,  that  the   registrar   of 
the  college  should  permit  the  plaintiff  to  have  copies  of  the  proceedings   and 
judgment,  to  enable  him  to  reply  to  the  defendants'  plea  in  justification;  and 
in  support  of  the  application  it  was  said,  that  the  plaintiff  was  a  party   to   the 
judgment,  and  therefore  had  a  right  to  a  copy,  and  that  it  is  the  usual  practice, 
if  an  action  is  brought  for  a  false  return  to  a  mandamtiSy  upon  which  the  party 
is  returned  to  be  disfranchised,  the  King's  Bench  will  make  an  order  for  the 
plaintiff  to  have  recourse  to  the  public  books.     But  the  Court  refused  a  rule^ 
saying  (as  Lord  Raymond  reports  the  case),  that  they  could  not  oblige  the 
College  of  Physicians  to  permit  the  plaintiff  to  have  a  copy  of  their  proceed* 
ings;  for  they  act  in  a  judicial  manner  by  authority  of  an  act  of  parliament, 
and  therefore  it  shall  he  presumed  that  they  have  done  right.      The   report  of 
this  case  by  Carthe%v  differs  materially  from  that  by   Lord  Raymond.     Car- 
thew  reports,  that  the  Court  admitted  the  rule  for  inspecting  the  proceedings  to 
be  usual  for  the  sake  of  evidence  after  issue  joined,  but  not  by  way  of  assist- 
ing  the  party  to  plead.     The  reason  given  in  Lord  Raymond's  report  (namely^ 
that  the  proceedings  must  be  presumed  to  be  regular,  since  the  college   acted 
in  a  judicial  manner,  by  luithorily  of  an  act  of  parliament,)  stems  to  proceed 
upon  the  supposition  that  the  proceedings  were  truly  and  correctly  set  out  in 
the  defendant's  plea;  and  en  n  demurrer  (which  admits  all  the  facts  in  justifica- 
tion) that  reasnn  wr  uld  hav<»  hren  cnnclu.«sive;  it  m'ght  then  have  been  justly 
said,  again-t  the  d<  mui  rer,  that  the  defendants  having   shown   their   authority 
over  the  plaintiff,  and  the  fart  for  which  he  had  been   punished   being  witbin* 
their  jurisdictirn  as  censors,  and  not   traversable  in  this  collateral  suit,   they 
could  not  Le  liable  to  an  action  for  what  ihey  had  dono  within  the  limits  of  their 
jurisdiction,  and  in  the  dischurge  of  their  judical  powers.     But  if   instead  of. 
demurring  in  such  a  case,  he  had  admitted  the  warrant  under  which  the  de- 
fendants arrested  him,  and  replied,  that  *^  they  had  committed  the  trespass  of 
their  own  wrong,"  and  without  the  residue  of  the  cause  alleged  in  their  plea, 
it  would  then  have  been  competent  for  him  to   show  that  the  defendants  had 
exceeded  their  jurisdininn;  and  for  th<^  purpose  of  enabling  him  to  be  prepar- 
ed with  his  defence,  the  plainlif?"  seems  to  have  been  entitled,  at  least  after  is- 
sue joined,  to  an  inspection  of  such  proceedings  as  had  been  itKStituted  agaiaal 
himself 


Inspection.— B^^  mf^w  Junsdiciunm .  ^ 

6.  Abbrt  ▼.  DfCKcifsoN.  M.  T.  1775,  K.  B,  Sayen  250.  ^  "V*Tfc 

Upon  a  motion  for  a  rule  to  inspect  and  take  copies  of  the  books  of  the  com-  jj]?"/^ 
mts^ioners  for  UoeDsiog  hackney  coaches,  it  appeared  that  the  defendant  was  JULs  for  a 
an  olScer  under  the  conimis8ioiTr>««;  and  that  the  action  was  an  acttun  oi  tres-  ponaitj  nn 
pfas,  brfMi^ht  against  him  f  >r  tnking  a  dlstreM  far  a  penalty  inflicted  by  the  dsr  an  or 
CO  •tmissioaers  upon  tlif)  plaintiHT.     A  rule  was  refused.     And.  by  the  Court,  dur  of  ear 
am  the  coiarnisaione^s  are  not  parties  to  the  action,  the  plaint iT  ought  not  (o**!**.^"" 
bave  liie  liberty  of  io^pectmi;  and  taking  copies  of  their  books,  011^"*'*' 

(D)  Or  BOOKS  OP  PUBLIC  OPFicas.  crosnd  that 

I.  Wa^aaiifaR  V.  Giles.  M.  T.   1733.  K.  B.  3  Stra.  954.  the  comaib 

Ailer  the  fire  of  London,  power  was  given  to  the  city  to  set  out  the  public  sioaoisworo 
markets,  which  was  done  in  a  very  accurate  manner,  and  entered  in  thoir '^'^^  P^*^^*.^^ 
books:  an  ejectment  was  brought  by  the  lessee  of  one  of  tho  markets,  where- ^V  4"°'^ 
ia  t  he  boundaries  were  in  question.     And  it  was  moved  on  behalf  of  the  plain-  pj^^g^g  |^ 
t'tflf  to  have  liberty  to  inspect  the  books  and  take  copies,  which  was  granted,  terttied  ia 
And  the  Court  compared  it  to  the  case  of  court-rolls,  which  are  not  consider-  the  books 
cd  as  the  evidence  of  the  lord,  hut  in  the  nature  of  public  books,  for  the  ben-  orpabtio 
efit  of  the  tenant  as  well  as  the  lord.  omcoj,a«  to 

2.   Cox  V.  C0PP159.  E  T.   1785.  K,  B.. 6  Mod.  395.  h!J".*lSSl 

In  an  action  of  ejectment  by  an  impropriator  against  the  church-wardens  of  ai^  impoa. 
parish,  where  a  rule  was  applied  for  on  the  part  of  the  plainttflT,  suggesting  that 
the  parUVi  YKX)k»  would  make  the  titles  appear,  and  that  they  were  the  com-  ^^||]2*^^J|^ 
moa  books  belongiag  to  the  parish  at  large;  but  the  Court  were  of  opinion, a„  ^^ep 
that  when  the  person  claims  a  distinct  interest  from  that  of  the  parish,  it  is  not  tion  to  this 
reasonable  to  compel  the  parish  to  discover  their  title  by  showing  their  books,  rslo,  at 
which  are  kept  only  for  their  own  use.  ''^**  ** 

3.  SHELLisa  V.  Farmer.  M.T.  17^5.  |C.  B.  I  Stra.  646.  tewdiTt'nct 

In  an  action  for  trespass  and  imprisonments  for  acts  done  in  the  East  In-  f^^  ^j^ 
dies,  the  plainiid*  laid  them  all  (beins  transitory)  in  London,  and  inter  alia  de-pwith; 
eiared  for  seizing  the  plaintiff's  house  situate  npad  Ltmion  prod*  in  parochia 
d  warda  prod.     It  was  objected,  for  defendant,  that  the  trespass  as  to  the  So  do  the 
house  was  local,  and  they  could  not  g've  evidence  of  seizing  a  house  In  theb«ok«  of  a 
East  Indies.     And  Eyre,  C.  J.,  refused  to  let  the  plaintiff  tfive  evidence  as  }o  JJ|^,^^m 
the  house,  comparing  it  to  the  case  of  rent  for  a  bouse  nt  Barbadoes,  where  it  ^^. 
has  been  held  you  m^^y  bntic:  corcmint  for  the  rent  in  England,  but  an  action 
of  de^Cy  which  is  local,  cannot  be  bronaht  here.     In  the  course  of  the  eyt? 
deoce  it  appeared  the  action  was  brought  against  the  defondant  for  an  impris? 
pnment  by  him,  as  governor  of  a  factory  in  the  East  Indies;  and  for  his  de- 
fence he  alleged  that  he  had  orders  from  the  company  so  to  do,  and  appealed 
to  the  company's  books  of  letters,  ^c„  which  he  desired  might  be  produced. 
Counsel  lUtended  00  behalf  of  the  company  to  desire  lo  be  excused,  alleging, 
that  these  were  not  of  tlfe  nature   of  public  books,  which  every  body  has  a 
right  to  have  access  to,  and  of  which  copies  are  evidence;  whereas  these  re- 
lated only  to  the  private  transactions  of  the  company:  and  it  might  be  of  mis- 
chievous consequence,  if  in  every  action  wherein  the  company  is  concerned,   f    5    1 
they  should  be  obliged  to  lay  open  the  secrets  of  their  trade,  and  disclose  to 
aU  the  world  a  whoto  series  of  letters  and  correspondence  between  them  and 
their  agenlii:  however,  the  books  and  paners  were  there,  and  the  counsel  oub- 
mitted  to  the  directions  of  tho  Court.     The  Chief  Juxttce  said  he  would  not 
oblige  iho  company  to  produce  them,  whereupon  thev  were  carried  back  again 
to  the  East  India-bouse.     The  action  was  asaiast  the  defendant  as  a  deputy 
governor;  and  on  not  guilty,  he  gave  in  evidence  a  release  given  by  tl\e  plain* 

•  Tho  uikme  o!>]eciic»n  might  have  been  mide  in  the  other  caa^es  which  hnve  been  before 
cited,  but  the  Court  there  alioived  nn  inflpeetion  (ahhough  the  persons  who  had  the  custody 
of  the  ^00  U  were  not  partio;*  to  themiit),  hecaujte  the  plaintiff,  who  applied  for  the  rule, 
wae  the  object  of  the  procoed1og«  under  which  dofonfJanf*  hnd  acred.  The  auihoritiei  bo- 
fore  cited  ^eem.  f herefore,  to  establish  the  principle,  thi  t  if  proeeedinRs  have  been  iiutitJ* 
ted  by  an  ioforior  juriedietion,  the  party  afibcted  by  tbem  ought  to  bo  allowed  to  take  a  copy  of 
such  as  ralata  to  himaolf  in  any  subtaquentsait»  ia  which  the  regularity  of  those  prooeedinp 
miy  ba  ditpntod. 

VOL.  XI.  1 


*  INSPECTION.— CnmtWlJPrt>e««dinjr*. 

tiff  to  the  East  India  Company  in  pursuance  of  an  award,  whereby  recitini^ 
he  had  sustained  several  injuries  by  the  Company's  agents,  pflfrttcalarly  the 
deputy*governor,  therefore  they  award  him  1,000/.,  and  order  himto|f(v^  m 
general  release.    The  defendant  being  no  f^y  ^^  ^bat  release  could  nor-flioaid  • 
it,  but  the  Chief  Justice  alloived  him^to  give  it  in  evidence  in  mitigatiot^*  of 
damages;  and  these  not  being  private  papers,  consented  on  behalf  of  the- 
company  that  they  should  be  produced. 

4.  Crew  V.  BLACKEcnw.    Cited  H.  T.  1748.  K.  B.  1  VVils.  240;  S.  C.  ft 

Stra.  1005. 
And  in  frot  Actions  qui  iam  against  the  defendant  as  a  clerk  in  the  Post-Office,  for  a 
tnfpectloo  penalty  ot  501.  for  interfering  in  the  election  of  the  member  to  serve  inparlia* 
flowed  to  "^^^1  A  motion  was  made  by  the  plaintiff  for  leave  to  inspect  (he  books  of  the 
any  pnblio  Post-Office,  alleging,  that  those  books  were  toaching  the  pablec  revenae,  ia 
books  for  in  which  every  subject  has  a  right  and  interest;  bat  the  Court  refused  to  grant 
direct  pnr  the  motion,  and  confined  themselves  to  thisy  viz.  that  the  question  in  the  cause 
P**^  Bot  concerning  any  transaction  in  the  Post-Office  (fos  which  transaction  only 
those  books  are  kept),  denied  to  grant  the  rule, 

(E)  Of  court  rolls. 
t.  ReBv.  Almter.  H.  T.  1753.  C.  P.  Barnes,  ^6.  ADEmGTONv.  Clode^ 

•re  liable  to     '^^^^  ejectment  was  brought  en  the  demise  of  the  lord  ef  a  manor  againal 
iatpeotion;  the  defendant  his  tenant,  to  recover  possession  of  a  copyhold  estate,  which  the 
lord  insisted  was  forfeited  by  reason  of  tenant's  not  rebuilding  a  cottage.    De» 
-    ftndant  moved  for  leave  to  inspect  and  take  copies  at  his  own  expense  of  the 
court  rolls  of  the  manor;  but  the  motion  was  denied  for  want  of  an  affidavit 
that  a  pcevidus  application  had  been  made  on  defendant's  part  to  the  lord  or 
bis  BtewardiSir  an  inspection  and  copies,  which  were  denied.     Though  this  ie 
»  dispute  merely  between  the  lord  and  his  copyhold  tenant,  touching  a  forfeif« 
ure,  yet  the  same  previous  application  is  necessary  as  in  other  cases.    The 
tenants  of  a  manor  are  the  only  persons  who  have  a  right  to  inspect  the  court 
rolls;  the  Court  always  expected  an  affidavit  that  the  person  on  whose  behatf 
the  motion  ia  made  is  a  tenant  of  the  manor,  and  has  applied  and  been  denied* 
[    ^  1   an  above  mentioned. 
At  leart  as  2.  Talbot  ▼.  Villebots.  Cited  3  T.  R.  142. 

ffiganiftthe  In  an  action  of  trespass,  where  the  quevtion  was,  wh«thor  -the  flace  m 
iasnati.  which  the  trespass  was  alleged  to  have  been  committed  was  within  the  manor 
Ibr  trever  ®^  *^*  plaintiff  or  part  of  a  manor  claimed  by  the  defendant,  the  Court  held 
by  hknk  ^^^^  ^^®  defendant,  who,  as  it  appeared  from  his  affidavit,  was  not  a  tenant  of 
raj^i^t  attigthe  plaintiff's  manor,  nor  claimed  any  interest  under  him,  could  not  be  entt3» 
nees,  the     tied  to  an  inspection. 

qaenion  be  (F)  Corporation  books.     See  an/e,  vol.  vi.  tit;  Corporation, 

wg  whether  ^qj  Qp  private  books. 

rnptiSw  Whitter  AND  others  v.  Cazales.  M.  T.  1788.  K.  B.  2  T.  R.  683,- 

the  goodf  •  ^^  trover  for  go6ds  by  the  assignees  of  a  bankrupt,  where  the  defence  wae,. 
the  defend  that  they  were  sold  by  the  plaintiff,  and  the  defendant  moved  for  leave  to  in- 
M»t  had  spect  the  bankrupt's  sale  books,  the  Court  granted  the  application,  and  gave. 
1 1?  "  ^'"^  *'"®  *^  plead,  in  order  that  he  might  gain  time  to  obtain  a  discovery  frott^ 
S'  bo^ki.  *^®  ^^^^  ^^  Chancery  in  the  mean  while . 

Formerly  II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS. 

theeovrM  1.   Groenvolt'V.  Barwell.   1  Lord  Raym.  253. 


J^  J^n       Lord  Holt  has  laid  it  down  as  a  general  rule  of  law,  that  if  a  person  be  in 
granting  a   <Jjcted  for  felony  atid  acquitted,  and  means  to  bring  an  action  (without  M»ffi 
copy  of  an  ^^^^^  cause)  the  judge  will  not  permit  him  to  have  a  copy  without  leave, 
indict  2.  Vandercomb  V.  Abbott.  2  Leach,  C.  L.  821. 


meat;*  In  this  case,  the  prisoners  after  their  acquittal  applied  for  copies  of  4he  sev- 

In  ibctthey  ^^^^  indictments  for  the  purpose  of  assisting  them  in  their  plea  of  auUtfoia  oc- 
wonld  in  qni^;  the  Court,  however,  refused  to  grant  them  copies,  but  ordered  the  ofii- 
one  caee  oa     •  But  see  7  k  8  Geo,  4.  c.  28.     See  ante,  vol.  10,  p.  50L 


INSPECTION.— CrMNnal  Proc€€dmgs.  8 

ett  to  read  over  the  indictments  slowly  and  dist'mctly,  which  was  accordingly  ly  *U«w  ii 
done.  *®  ^^  '**^ 

3.  Llgall  v.  Toll£Rret.  14  East,  302. 
On  the  part  of  the  plaintiff  in  this  case,  the  clerk  of  the  court  of  quarter    "^^|^ 
eeanons  before  which  the  indictment  had  been  tried  produced  a  copy,  which,  n^  Ji^!^ 
§n  want  of  an  order,  was  not  allowed  to  be  read,  and  the  plaintiff  was  in  con-  oat  an  ord«r 
aeqaence  aoosatted.     But  the  Court  of  King's  Bench  were  of  opinion  that  it  euwot.  it 
the  evidence  ought  to  have  been  received,  and  set  aside  the  nonsuit.     It  is  Memt,  b« 
rwy  dear,    said  Lord   Ellenborough,   C.   J.,    that  it  is  the  duty  of  the^^J^"^^^^^^ 
officer  charged  with  the  custody  of  the  records  of  the  court  not  to  pro-    i^  ^^  n ' 
duce  a  record  but  upon  competent  authority,  whichat  the  Old  Bailey  is  ob« 
tained  upon  application  to  the  Court,  pursuant  to  the  order  that  has  long  pre- 
vailed there,  and,  withreapect  to  the  general  records  of  the  realm,  upon  ap- 
plicatioa  to  the  Attorney-General.     But  if  the  officer,  even  without  authority, 
■ball  have  given  a  copy  of  a  record  or  produce  the  original,  and  that  is  prop- 
ly  proved  in  evidence,  I  cannot  say  that  such  evidence  shall  not  bejreceived. 
He  may  incur  the  penalty  of  his  contempt  of  the  Court,  and  may  be  warned 
at  the  time  of  his  peril  in  so  doing;  and  a  discreet  officer  placed  in  such  a  sit- 
vation  would,  before  he  produced  the  record,  or  gave  a  copy  of  it,   apply  to 
the  Conrt  and  state  the  circumstances,  and  it  cannot  be  doubted  that  he  would 
he  saved  harmless  in  doing  what,  after  such  disclosure,  the  Court  should  order 
him  to  do.     But  still  I  cannot'heip  thinking  that  the  rule  laid  down  by  Lord 
Cb.  J.  Lee,  in  the  case  of  Jordan  v.  Lewis,  is  the  correct  rule.     The  order 
nade  mt  the  Old  Bmiley  was  there  read  by  way  of  objection  to  the  evidence 
offisred;  but  Che  Chief  Justice  in  that  case  said,  that  be  could  not  refuse  to  left 
the  plaintiff  read  the  copy  of  the  indictment,  though  obtained  without  any  or- 
der of  the  Court  /or  that  porpose.  The  prsead 

4.  MoNsoif  V.  KsLLT.  T.  T.  176 1 .  K.  B.  1  Bkc  385.  iog  J!im» 
This  action  came  on  to  be  tried  for  a  malicious  prosecution,  in  indieting  the  are  sppUea 

plaintiff  for  keeping  a  disorderly  house.     To  prove  the  fact,  the  clerk  of  the  ^\^  <«  ^lo 
peace  for  Westminster  attended  with  the  original  record  of  the  acquittal.     It  qq^^^^^ 
was  by  counsel  objected,  that  there  ought  to  be  a  copy  of  the  record  granted  mMnois, 
by  the  Court  before  which  the  acquittal  is  had,  in  order  to  ground  an  action  and  tb«4 
for  a  malicious  prosecution.     But  it  was  ruled  by  Lord  Mansfield,  that  though  fore  si  to 
this  is  necessary  where  the  party  is  indicted  for  felony,  yet  the  practice  is  the  letter,  H 
otherwise  in  case  of  misdemeanours.  u^.^'"'"  * 

5.  Rex  v.  Midlam  T.  T.  1765.  K.  B.  3  Burr.  1721.  ■"•* 

The  counsel  on  behalf  of  the  prosecutor  showed  cause  against  a  rule  which  y^iii^^p^ 
had  been  made  upon  him  to  show  cause  why  he  should  not  be  directed  by  the  of  the  cea 
Ck»urt  to  forbear,  and  not  to  proceed  to  tax  the  prosecutor  his  costs  in  these  ▼iction  be 
causes,  relative  to  the  affirmance  of  the  convictions  against  the  defendant  in  J^^fV?* 
theae  causes;  and  also  why  the  bond  entered  into  by  or  on  the  behalf  ot  the  •""•*•• 
defendant,  on  allowing  the  certiorari,  should  not  be  delivered  up  to  the  said 
defendant,  or  his  clerk  in  court,  cancelled.     This  certiorari  was  brought  for 
femoving  a  conviction  upon  the  game  laws,  and  the  present  rule  was  grounded 
on  an  affidavit  of  hardship  and  oppression  upon  the  defendant,  namely,  that, 
although  the  defendant  had  paid  the  forfeiture  upon  the  conviction,  yet  an  ac- 
tk»n  had  been  brought  against  him  for  the  same  offence;  and  when  he  wanted 
to  plead  Mm  conviction  in  bar  of  the  action,  the  justice  had  reiVieed  to  give  him 
a  copy  of  it,  and  he  was  obliged  to  remove  it  by  c«r<torart,  and  the  prosecutor 
set  it  down  in  the  paper  and  got  it  affitrmed,  and  then  the  prosecutor  became 
DonsQited  in  the  action.  t      I     8     1 

Per  Cur,     The  justice  ought  to  have  fiven  the  defendant  a  copy  of  the   I     ^    J 
conviction,  for  it  was  a  record,  and  the  defendant  was  entitled  to  it.     And  he 
ought  to  have  been  allowed  the  expense  of  his  necessarily  brinj^ing  a  certiorari 
JO  costo  upon  the  nonsuit;  for  it  was  necessary  to  his  defence  m  the  action. 

6.  Rex  v.  Holland.  T.  T.  1792.  K.  B.  4  T.  R.  691.  Bat  the  psr 
An  information  was  filed  against  an  officer  of  the  East  India  Compair|r,  on  ion  bo  b« 

charges  of  delinquency,  founded  upon  the  report  of  a  board  of  inquiry  in  India,  rifht  ta  in 
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»^teith«  «phe  Court  of  King's  Bench  were  of  opinion,  that  the  defendant  had  no  right 
pMitioiif  of  j^  Yi^^e  an  inspection  of  that  report,  and  that  the  Court  had  no  discretionary 
SM  who  SM  P<*wer  to  grant  if.  The  practice  on  indictments  at  common  law,  and  on  infor- 
to  ippMf  tnations  upon  particular  statutes,  (raid  Mr.  Justice  BuUer,  on  that  occasion,) 
against biia.  shows  it  to  be  clear,  that  the  defendant  is  not  entitled  to  inspect  the  evidence 

on  which  the  prosecution  is  founded  till  the  hour  of  trial. 

The  iipplira  

tion  for  iho  jii    RELATIVE  TO  THE  APPLICATION  FOR. 

IJi«t  nioTi  1-  Roe  v.  Aylmar.    H.  T.  1753.  C.  P.  Barnes,  236. 

spool  Dioil  •••/••«•!  »  f  .« 

bo  fupport       Pfv'  Cvr,     The  application  for  the  right  to  inBpect  must  always  be  supported 

«d  hy  an     hy  an  affidavit,  to  show  the  person  on  whose  behalf  it  is  made  and  the  general 

affidavit       grounds  for  the  nppli**ation. 

sutingtbo  ^  Morrow  v.  Saunders.  T.  T.  I8I9.  C.  P.  1  B.  St  B.  318;  S.  C. 3  Moore, 
grcQod..  g^, 

And  that         ''*^*^  ^°®  ^  motion  to  obtain  a  rule  for  the  inspection  of  certain  partnership 

the  applio    deeds,  foUnded  on  an  affidavit,  stating  that  this  action  was  brought  for  not  com- 

•ot  hat  DO   plying  with  a  stipulation  therein  contained;  and  after  stating  that  thi^  deponent 

cepj  or       verily  believes  that  the  defendant  has  them  in  his  possession,  it  alleged  that 

•^■"'•fP*'*  *^**  deponent  cannot  prosecute  his  action  unless  he  obtains  a  copy,  and  that  ho 

*       never  had  the  original  deed,  or  any  counterpart  thereof,  in  his  possession.  On' 

showing  cause  against  this  application,  it  was  contended  that  this  affidavit  was 

not  tenable,  as  it  does  not  specify,  what  species  of  action  the  plaintifl  intends  to 

bring,  and  relied  on  the  case  of  Street  v.  Brown,  1  Marsh,  410. 

J*er  Cur,  Had  there  been  more  than  one  instrument,  we  should  not  have 
interfered;  but  now  it  is  compulsory  on  us,  for  it  would  be  impossible  that  the 
plaintiff  can  have  no  remedy.  Here  the  affidavit  is  sufficient;  for  it  was  un- 
necessary to  state  the  cause  of  action,  some  alleging  that  the  plaintiff  had  not 
the  deed^  or  any  copy  thereof^  in  his  hands.  Thcuefore  the  rule  roust  be  ab* 
solute. 

3.  Rex  v.  Shelley.  H.  T.  1789.  K.  B.  3  T.  R.  141. 
Wbioh,  if        A.  rule  to  show  cause  why  an  information  in  the  nature  of  ^tw  warranto  shotiM 
■aiitfaetory  not  be  filed  against  the  defendant,  to  show  by  what   authority  he  claimed  to 
to  tliocoart  be  a  burgess  of  the  borough  of  Horsham;  afterwards  motion  was  made  for  an- 
v  11  groond  ot^er  rule  on  behalf  of  the  three  relators,  who  were  burgage  tenants  of  the  ma- 
tbe  ralo  ab  "**''>  ®"**  entitled  to  be  summoned  to  the  court-leet  and  court-baron,  (and  which 
so!atoiotbo^*^  ^^^^  ^  ^^^  of  corporate  court)  to  inspect  the  court-rolls  and  books  of  the 
firtt  ia        manor,  (leave  having  been  refused  By  the  lord,)  alleging,  that  burgage  tenures 
•tanoo.        gave  title,  and  that  evidence  relating  to  these  would  be  found  by  such  an  in- 
I     0     J    spection;  and  cited  Wood  v.  Whitcomb,  E.  6  Ann.  C.  B.  12  Vin.   146.  where 
it  was  considered  as  a  matter  of  course  to  grant  an  inspection  of  the  court-rolls 
in  a  question  between  two  tenants.     Buller,  J.  said,  that  he  remembered  be- 
fore he  came  to  the  bar  it  was  the  constant  practice  to  grant  these  motions  as 
of  course;  and  soon  after  he  came  upon  the  bench  there  were  one  or  two  ca- 
ses of  this  sort,  wherein  he  thought  that  it  would  be  going  too  far  to  grant  an  in- 
spection, but  the  rest  of  the  court  overruled  him,  and  there  the  matter  had 
rested  ever  since.     That  the  three  persons  making  this  application  having  all 
of  them  burgage  tenures  bad  an  interest  in  knowing  who  besides  themselves 
had  the  same  rights.     Rule  absolute  in  the  first  instance. 
4.  Hodges  v.  Atkis.  H.  T.  1773.  K.  B.  3  Wils.  398;  S.  C.  2  Blac.  877. 
This  mouoa     Trespass  for  taking  the  phiintifT^s  gnnds;  the  defendant,  as  servant  to  the 
wema  be    corporation  of  Shrewsbury,  justifies  taking  Iho  plaintiff  »8  goods  as  a  distress 
roada  after  ^^^  ^®'*  through  the  streets  of  Shrewsbury,  which  the  plaintiff  refused  to  pay. 
ioiat  joiavd  And  before  the  plaintiffhad  replied,  or  any  issue  was  joined,  it  was  moved  on 
the  behalf  of  the  plaintiff  for  a  rule  to  have  liberty  to  inspect  the  public  hooks 
and  records  of  the  corporation  of  Shrewsbury.     For  the  defendant  it  was  ob- 
jected, that  the  plaintiff  being  a  stranger  to  the  corporation,  has  no  right  to  in- 
spect the  books  thereof;  that  issue  not  being  joined,  it  is  not  known  what  will 
be  the  point  to  be  tried;  that  the  plaintiff  has  not  yet  applied  to  the  corpora- 
tion and  been  refused  the  liberty  of  inspecting  the  books;  this  motion  is  pre- 


matiiTtt,  and  is  the  firai  of  tlie  kind,  for  it  is  a  motion  to  furnish  the  pfaiintiff 
wiih  matter  for  his  reply  to  tho  defendant's  plen.  Fni^  the  plaiotiflT  it  was  an- 
B  we  red,  that  there  nre  cases  where  stangers  have  had  rules  for  liberty  to  in- 
specsC  the  books  of  adverse  pnHies;  and  cited  ^  Barnes,  194.  the  Drow«r«' 
'C<nnpaDy  v.  Benson*  wtiich  w:is  an  action  brought  on  bye-laws  against  the  de- 
fendant exerri»ing  the  trade  of  a  brewer,  but  no  member  of  the  company. 

P«r  C«r,  Bye-laws  affecting  strangers  interest  them  therein ;  the  rule  there 
-was  made,  absolute  for  the  defendant  to  inspect  the  company's  books  and  take 
copies.  Lord  Chief  Justice.  Do  you  lay  it  down  in  general,  that  a  stranger 
bas  a  right  to  inspect  the  books  of  a  corporation?  How  has  a  stranger  to  a 
corpiration  more  right  to  inspect  their  books  thai  the  books  of  a  private  per- 
son? While  Lord  Camden  sat  here,  thern  was  the  like  motion  in  tho  like  ac- 
tion tif  trespass,  where  the  defendant  justified  (under  rho  corporation  of  Ips- 
wich) for  distraining  for  a  toll  for  repairing  the  quay  there,  and  the  motion  was 
refused^  the  plaintin  there  being  a  stranger  to  the  corporation;  and  I  am  sure» 
in  many  cases  like  the  present,  the  motion  has  been  refused;  however,  1  shall 
ffive  no  absolute  opinion  upon  the  present  motion,  because  issue  is  not  yet 
joined,  nor  has  the  plaiotiT  applied  to  be  permitted  to  inspect  the  books  of  the 
eorporatioD  and  been  refused^  and  that  in  a  sufficient  reason  for  not  granting 
the  rule  at  present. 

6.  Rex  V.  Lucas.  T,  T.  1808.  K.  B.  10  East,  2-55.  i  '"  } 

A^lication  for  a  fltaadamas.     Lord  Ellenborough,  C.  J.     I  do  not  know  he^^nd^MT 
"why  there  shouMbe  any  cause  depending,  in  order  to  found  an  application  ofjf  ih«r«  bs' 
Ibiaaort.     Thh  ia  not  the  impertinent  intrusi^^n  of  a  stranger,  but  the  applica-  bo  ■ction, 
tion  of  one  who  is  clearly  entitled  to  the  couyhold,  unless  there  be  some  con-  th«  iMpm 
Teyance  of  k  by  those  under  whom  he  claims:  he  may  therefore  well  require  ||^"  "V^'^ 
Co  see  whether  there  appears  upon  the  rolls  to  be  any  such  conveyance.  ^  \*man 

— • damiM. 

lEtlStalmeiltS.     See  tits.     CompoBtHtm  uUh  Creditors;  Debt, 

lEnstttance- 

L  AGAINST  FIRE,  p.  IT 
II.  ON  LAND  CARRIAGE,  p.  23. 

HI.  LIVES,  p.  Si^.  • 

IV.  MARINE. 

(A.)  Relative  to  who  mat  i^scthb,  p.  33. 

(B) WHAT   PROPBRTT  AND    I.NTERE8T  MAY  OR  MAJ 

NOT   BE    INSURED,    p.  59. 

(C) WHO   MAY    BE    IlfSURBRS,    p.  88. 

(D)  ■ :    THE   FORM    A?fD    CONTEXTS   OF   THE    POLICY. 

(a)-  Foi-m  of. 

Isl.  Of  the  stamp,  p.  95.  ^nd.  Description  oftho  person^  insured,  p.  104. 
Srd.  Dencription  of-  the  master  and  ship,  p  109.  4fA.  Description  of  the 
property  insured. 

(a)  On  ship,  p.  110.  (6)  On  freight,  p.  1 15.  (c)  On  jr^ods,  p.  1  !7.  id) 
On  lien  or  special  interest,  p.  119.  (e)  On  resoondentia,  p.  IS'-i.  (/)  Oa 
profits,  p.  I2i. 

olfc  Descriptifin  of  the  place  at  which  tho  vea^el  is  laden  or  b'>und  to,  p. 
IfS,  Bih,  Description  of  the  confimenrrment  and  termination  of  the  risk,  p. 
1^4.  l!h.  Description  of  the  perils  and  rHk<4  i  Htired  ngAJnst,  p  1^4.  9th, 
DeBcripihn  of  rhe  premium,  p.  121.  9/&.  Description  of  the  sum  insured,  p.  r  n  I 
l^tS.  iOik.  Dw'scription  of  the  date,  p.  r26.  I  H/i.  Name  of  underwriters  or 
agents,  p.  1^7.     Hth.  Memorandum  at  the  end  of  the  policy,  p.  127. 

(E)  Relative  to  the  leqaltty  op  the  trade  or  voyage. 

(a)  Trading  with  enemies,  p.  I'23.  ib)  Tradin*?  with  oent  nh,  p.  132.  (c) 
Trading  to  the  East  Indies  and  Smth  Seas,  p.  133.  {d}  Trading  contrary  to 
the  revenue  laws,  p.  131.  (e)  Trading  contrary  to  royal  proclamation,  p. 
1^-    (/)  Trading  contrary  to  navigation  laws,  p.  139. 

(F)    RkLATITB  to  licences     to  TRADE  WITH    BNEBOBS,  AND   TO 
VAKB  VOYAGES  THAT    WOULD  4>TBSEWiaB  BB  ILLBOAL,  p.  140. 


fc 


t  INSURANCE. 

(G)  ReULTIVS  to  TBS  LEGALITY  OR  ILLEQALITT  Of    THE  LQitES 

OR  IU0Kg   If«8UREO    AGAINST,   p.    141. 
(H) HOW   FAR   PART   OP     A   CAEOO   OR     TOTAOE   BE- 

INO    ILLEGAL    WILL   VITIATE   WHOLE    INSURANCES,  p.   143. 
(I) VALUED,   OFEN,   AND    WAGERING   FOLIGIES.    . 

(a)  Valued  and  open  policies,  p.  148.     (6)  Wagering  policies,  p.  1 57. 

(J)   ^jHE    CON8TUCTION    OF   THE    POLICY    IN    0£NERAL| 

AND  OF  THE  ADMISSIBILITY  OF  PAROL  EVIDENCE  TO  VARY  OR 
CONTROL   ITS   CONTENTS,  p.  163. 

(K)   •' THE     INCEPTION     AND     TERMINATION    OF    THB 

RISK. 

(o)  On  goods,  p.  169.     (6)  On  ships,  p«  184.     (c)  On  freight,  p.  192. 

(L) WHAT  IS  A  DEVIATION    FROM   THE   VOYAGE  PES- 

GRIBED    IN    THE  POLICY,    AND    ITS   EFFECT. 

(a)  Of  what  constitutes  a  deviation,  p.  200.  (b)  —  what  will  justify  a  de- 
viation, p,  211.     (c)  —  the  duty  of  the  master,  in  case  of  deviation,  p,  216. 

(M)   __  THE  NATURE  AND  EFFECT    OF    LIBERTY    BSINQ 

GIVEN  BY  THE  POLICY  TO  TOUCH,  ^C  AT  PARTICULAR  PLACES. 

(a)  License  to  touch,  p.  217.     (6)  to  cruise,  p.  228. 

L  ^^  J  (N)  Relative  to  the  rises  and  perils  insured  against,  and 

WHAT  constitutes  A  LOSS  WITHIN  THE  MEANING  OF  THE  POLICY. 

(a)  By  perils  of  the  sea. 

1.  What  constitutes  such  a  loss,  p.  232  2.  When  such  a  loss  is  presumed, 
p.  242. 

(6)  By  rapture,  p.  244.  (c)  —  jettison,  p.  259.  (d)  —  arrest,  confisca- 
tion, and  detention  of  princes  and  people,  p.  259.  (c)  —  pirates,  rovers,  and 
thieves,  p,264.  (/)  —  barratry,  p.  264.  (g)  —  fire,  p.  276.  (h)  —  other 
perils,  p.  281. 

(O)  ■  WARRANTIES. 

1.  In  general, 

(a)  What  is,  p.  282.     (6)  Construction  of,  p.  285. 

2.  In  partieular, 

(a)  Ofseaworthiness,  p.  288.  (6)  —  neutrality,  p.  292.  (c)  —  captain's 
license,  p.  309.  (cT)  —  the  number  of  the  crew,  p.  310.  (e)  —  ship's  safe- 
ty, p.  31 1.  (/)  To  sail  on  or  before  a  particular  day,  p.  312,  (g)  Free  from 
capture  in  the  port  of  discharge,  p.  318. 

(P) CONVOY,  p.  323. 

(Q)   — ~-  REPRESENTATIONS,   p.    341. 

(R)   ■■   CONCEALMENT,   p.   357. 

(S)   — THE   SHIP  BEING  DULY  DOCUMENTED,  p.  381. 

(T)  ■ GENERAL  AND  PARTICULAR  AVERAGE,  p.  389. 

(U) PARTIAL  AND  TOTAL  LOSSES,  p.  414. 

(V) ADJUSTMENT,  p.  436. 

(W) ABANDONMENT. 

•  (a)  When  necessary,  and  when  permitted,  p.  444.     (6)  Notice  of,  p«  475. 
(s)  Legalefllect  of  p.  477. 

(X) SALVAGE,  p.  483. 

(Y)   ■   ■■  ALTERATIONS  THAT  VITIATE  THE  POUCY,  p.  484. 

(Z)  '      ■   ■■   THE  PREMIUMS. 

(a)  Of  the  party  liable  for,  p.  4^9.      (b)  Return  of,  p.  492. 
1    "  J  (A  o)  Relative  to  double  and  rb-inburance,  p.  613, 

(B  a) INSURANCE  BROKERS. 

(a)  Retainer  of,  p.  520.     (6)  Duties  of,  p.  $24.     (c)  RighU  of,  p.  529. 
(d)  Liabtlities  of,  p.  533. 

(C  a)  Relative  to  remedies  for  breach  of  the  policy. 
Isl.  J^law. 
(a)  Form  of  action,  p.  538.     (b)  When  sustainable,  p.  538.    («)  Parties^ 
to,  p.  539.     (d)  Holding  to  bail,  p.  541.       (e)  Declaration. 

Isf.  Venue,  p.  542.    2nd.  Setting  out  poliey,  p.  543.  3rd.  Aver* 
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ment  of  interesf,  'p.  64^.    4th.   Averment  of  intorett,  p.  561. 
5tfa.  Averment  of  the  lorn,  p.  559. 
If)  Defence  ftnd  pleas,  p.  557.     (g)  Payment  of  money  into  court,  p.  558. 
{K)  Consolidation  rule,  p.  560.     (t)  Evidrnce. 

l$t.  Of  the  policy  duty,  p.  562.     find.  Execution  or  signinff  of  the 
policy,  p.  563.     St-d,  Proof  of  interest,  p.  564.     4/4.  Proof  of 
value,  p.  568.     5/A.  Of  licenre,  p.  672.     B!h.  Compliance  wiih. 
warranties,  p.  572.     llh.  Of  loss  and  its  amount,  p.  574. 
(j  )  Witnenes,  p.  581.     (Ar)  Verdict,  p.  588.     (/)  Special  case,  p*  689. 

I.  AGAINST  FIRE. 
1.  Bote  v.  Turner.  M.  T.  1815.  C.  P.  6  Taunt.  338;  S.  C.  2  Marsh,  46. 

This  action  was  brought  by  a  merchant,  native  of,  and  resident  at,  Heligo-h  daterib 
land,  against  the  defendants,  as  directors  of  the  Phoenix  Fire-office,  on  a  poli-isf  tJto  fm 
cy  of  insurance  effected  on  the  25th  of  July,  1814,  on  a  warehouse  situate  in  V^'i*  ^f 
the  lower  town  of  Heligoland,  for  three  months,  as  by  the  plaintiff's  letter  on  the  "^i"^?^ 
II  tb  of  July,  1814.     The  defendant  pleaded,  that  the  time  when  the  letter  or-  ^^^^'*  ^ 
dering  the  insurance  was  written  the  premises  were  in  imminent  danger  of  be-  neiit  vkr 
ing  burnt,  which  the  plaintiff  knew,  but  concealed,  in  consequence  of  which  aim  Um  pe 
ftaudulent  concealment  the  policy  became  void.     The  jury  found  a  verdict  for  l*ey>* 
the  defendant.     On  motion  to  set  this  verdict  aside,  the  facts  of  the  case  were   I   ^^  1 
thortly  these. — The  pVainttff  was  in  possession  of  two  warehouses  in  Heligo- 
land; that  which  was  insured  was  separated  only  by  one  other  building  from 
the  warehouse  of  another  person,  which  was  on  fire  on  the  night  of  Saturday, 
the  1 1th  of  July .    The  fire  was  supposed  to  have  been  extinguished  by  eight 
o'clock  in  the  evening,  but  it  was  considered  necessarv  to  watch  the  premises 
all  night,  and  on  the  Monday  rooming  following  it  hrolce  but  again,  consumed 
the  warehouse  in  which  it  originally  commenced,  and  communicating  through 
the  intervening  building  with  the  warehouse  which  was  the  subject  of  this  in- 
surance, consumed  that  also.     On  the  night  of  the  1  Ith,  after  the  bag  of  let- 

*  This  is  a  contract  by  which  the  insurer  undertakes,  in  consideration  of  the  premium,  to 
iademnily  the  insured  against  all  losses  which  he  may  sustain  in  his  house,  goods  or  mer* 
chandize,  by  fire,  within  the  time  limited  in  the  policy. 

Insurances  against  fire  being  within  the  14  Geo.  3.  o.  48.  it  is  requisite  that  the  insured 
should  have  an  interest  in  the  property  at  the  period  of  insuring,  and  at  the  time  the  lose 
kappeoed;  and  in  the  case  of  loss,  the  msured  will  be  entitled  to  recover  only  to  the  extent 
oflis  interest;  see  2  Atk.  9&5. 

A  policy  of  insurance  against  fire  is  not,  fVom  its  nature,  assignable,  and  thcinterest  in  it 
cannot  be  transferred,  unless  the  previous  consent  of  the  insurers  be  obtained;  and  where 
the  insured  dies,  the  interest  shall  remain  to  his  beir  or  personal  representatives  to  whom  tlie 
property  insured  may  revpectivelv  belong,  provided,  before  any  new  payment  be  made,  thoy 
procure  their  right  to  be  indorsea  on  the  policy,  or  the  premium  to  be  paid  in  their  name ; 
see  2  Atk.  564. 

The  insurance  companies  in  seneral  reserve  to  themselves  an  option  of  reinstating  the 

premises,  or  paying  the  amount  oftbe  insurance  money,  18  Vea.  119.     And  the  building  ae1« 

14  Geo.  S.  o.  78.  a.  83.,  empowers  the  governors  or  directors  of  the  several  insurance  offi* 

COS,  upon  the  request  of  any  persons  interested  in  or  entitled  to  any  houses  or  buildings 

which  may  be  burned  dov^nfi,  demolished,  or  damaged  by  fire,  or  upon  any  grounds  ofsuspt' 

elon  that  the  owner  or  occupier,  or  other  person,  who  has  insured,  has  been  guilty  of  fVaud, 

or  of  wiVfulhf  setting  houses  or  buildings  on  fire,  to  cause  the  insurance  money  to  be  laid  out 

and  expanded,  as  far  a»  the  same  will  go,  towards  rebuilding,  felnstaiiog,  or  repairing  the 

proper^  burned  or  damaged,  anless  the  parties  olaimtng  the  insurance  money  do,  within  f  ixty 

davs  after  claim  is  adjusted,  give  sufficient  security  to  the  governors  and  directors  of  the 

omce,  thnt  the  insurance  shall  be  Jaid  out  and  expended,  or  unless  the  insurance  money  be 

withia  that  lime  settled  and  disposed  of  amongst  the  contending  parties,  to  the  satisfsctioh 

and  approt»tion  of  the  governors  and  directors.     Although,  therefore,  t  policy,  as  a  personal 

eontract,  does  not  pass  with  the  property  insured,  yet  a  covenant  to  insure  to  a  certain  a* 

mount  entered  into  by  a  leasee  or  other  person  having  an  estate  in  land  is-  so  far  beneficial  to 

the  property,  that  in  cases  to  which  this  statute  applies^  it  will  run  with  the  land,  and  an  as- 

sisignee  entitled  to  the  benefit  of  covenants  real  may  maintain  an  action  on  the  covenant  to 

insure,  if  it  be  not  observed;  5  B.  A:  A.  ].     So  insurance  money  received  by  a  tenaDt  for 

life  in  respect  of  a  house  burned  down,  and  kept  distinet  by  him  as  suoh,  was  held  in  a  court 

of  equity  to  be  applicable  to  the  uses  of  a  settlemest  of  real  property,  and  not  to  pan  with  s 

bequest  oftbe  personalty ;  3  Madd.  Rep.  278. 
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ters  had  bean  made  up  fir  England,  the  pI^ntifT  wrote  to  his  agent  here,  drily 

denring  that  the  warehouse  in  qu€*stinn  might  be  insured,  and  taking  no  notice 

of  the  other  warehouse  which  he  had  in  town,  which  letter  was  not  sent  in  the 

regular  way,  but  was  given  to  the  master  of  the  boat  which  carried  the  letter 

bag.     The  jury  thought  that  a  fact  which  l^ore  so  hard  upon  the  safety  of  tho 

premises  insured  as  the  fire  of  the  I  lib  ought  to  have  been  communicated ;  and 

Ihough  ihey  acquitted  the  plnintitfof  any  fraudulent  intention  in  the  cpnceal- 

ment,  they  Mill  thought  thnt  the  defendants  were  not  on  equal  terms  with 'the 

insured.     Gibhs,  C.  J.  added,  that  under  the  circumstances  of  the  e«ne,  be 

could  not  but  tbink  thftt  iK«»  jury  were  warranted  in  the  vercfict  that  they  had 

given;    and  the  rest  of  the  CoiRt  concurring,  the  rule  was  refused. 

I  15  1  2.  Doe,  d.  Pitt,  v.  Lainq.  M.  T.  1014.  N.  P.  4  Campb.  76. 

Hence,  a         j^j  ^j^  action  on  a  policy,  it  was  then  insisted  that  tho  policy  was  void^  as  ft 

f!*'^j|""lj^  enumerates  several  trades  which  are   considered   as   double   hazardous,  .and 

▼ibwed  as    declares  that  no  insurance  shnll  be  valid  upon  premises  where  any  of  these  aro 

an  inn  with  Carried  on,  unless  a  premium  be  paid  in  proportitm.     Among  these  trades  is 

in  n  poliry  that  of  an  inn-keeper.     Now,  Grijishy's  cofTce-house  must  he  considered  aa 

renflenng     inn;  people  from  the  count rv  I  Hpe  there  as  in    an  inn;  and   as  the  premium 

aW«  Id'     P         "  *^'® '"^"*^®"^^  *^*''' '''*'"''"**' *''^^"™'""*   ^'"   common  risks,  the   policy 
hip  ii^xard.  ^^^  void,  and  the  premise*  had  not  been  iiHurcd. 

Lord  Ellenborough.  Grigshy's  coffee-hriise,  I  happen  to  know,  is  like 
any  other  cofTee-h*  use  in  the  metr'^polis;  and  1  tbink  a  coffee-house  is  not  an 
inn  within  the  meaning  of  the  policy.  Horses,  waggons,  and  coaches  come 
to  an  inn;  there  are  stahles  and  nuthouses  attached  to  it;  people  are  going  to 
these  with  lights  at  all  hours.  Hence  there  is  an  increased  danger  of  fire, 
and  the  trade  of  an  inn-keeper  is  considered  double  hazardcus^  but  the  tiade 
of  a  co^ee-hous  '-keeper  is  of  n  very  differen'  description. 

.^.  Watchhorne  V.  Langford.  T.  T.  1814.  N  P.  3  Campb.  422. 
Ths  proper  'pjje  pbiiniilf  insured  his  stork  in  trade,  household  furniture,  linen,  wearing, 
to  be'com  ■PP«>'<*U  «wd  plate.  A  fire  happened  in  the  plaintiff's  premises  on  the  13th  of 
preh«nd«id  August,  18 12,  and  consumed  (amongst  rther  things)  a  large  stock  of  linen 
in  ik«  poll  drapery  goods,  which  a  short  time  before  be  had  purchased  on  speculation.— 
ey  »hoald  One  item  of  the  plaintiff's  demand  was  for  the  value  of  these  goods,  which,  it 
bs  accarrfie  ^,|,  oontended,  were  protected  bv  the  policy  under  the  denomination  of 
lysstest.   «cj|„^n„ 

Lord  Ellenborougb.     I  am  clearly  of  opinion  that  the  word  "  linen"  in  the 

policy  doesnot  include  ariicles  of  this  description.   Here  we  may  apply  notcitur 

aaociis.     The  preceding  words  are  '^  household  furniture  "  tnd  the  succeeding 

Ths  dors     "  wearing  apparel."     The  "  linen"  must  be  "  household  linen  or  apparel." 

tion  of  the  ^    Tarleton  V.  Staineforth.   T.  T.  1794.  K.  B.   5  T.  R.  696;  S.  C.  I  R 

wlIlYt^the  &  P.  47 1 ;   S.  C.  3  Anst.  707. 

pavment  of  ^^^  declaration  stated,  that  by  a  deed-poll,  commonly  called  a  policy  of  in- 
tha  premi  aurance,  dated  the  lOih  of  December,  1788,  made  by  the  defendants,  three  of 
srn,  and  the  trustees,  or  acting  members  of  the  society  of  the  Liverpool  Fire-ofiice,  to 
wrheretfae  the  plaintilfs,  (which  recited  that  the  plaintiPis  had  paid  7/.  10^.  to  the  Liver- 
lo'be"'"^"  P°"'  fire-office,  and  had  agreed  to  pay  to  them,  at  their  office,  71  \0s.  on  the 
withinfif  ^^^^  ^^  June,  1789,  and  the  like  sum  every  six  months  during  the  continuance 
teen  dB>«  <)f  the  policy,  for  insurance  from  loss  by  fire  on  goods,  &c.  not  exceeding^ 
af>0r  ths  es  6,000/.,)  it  was  declared  that,  from  the  date  of  the  policy,  and  as  long  as  the 
piration  of  plaint  if}*  should  duly  pay  the  sum  of  7/.  I0».  nt  the  times  and  places  aforesaid, 
the  time  of  ^^^j  ^^g  trustees,  or  acting  members  of  the  society  should  agree  to  accept  the 
inereliv^**'  ^""^J  *^®  ^""^^  ®^  ^^^  society  should  be  liable  to  pay  to  the  p'aintifis  such  dam- 
veata  a  ages  and  loss  as  the  plaintiffs  should  suffer  by  fire,  not  exceeding  6,000/.  ao- 
risht  of  in  cording  to  the  exact  tenor  of  their  printed  priSposals,  dated  January  Ist.  1777. 
saranee  The  declaration  then  averred,  thnt  in  those  printed  proposals  was  contained 
within  that  jj^is  article:—"  3rd,  On  bespeaking  policies,  all  persons  are  to  deposit  9s.  6rf. 
luiirer  a   ^  ^^'^  tho  policy,  stamp  duty,  and  mark,  and  shall  pay  the  premium  to  the  nest 

free  to  the      *  Because  a  mater'al  misdescription  vitiates  the  policy,  as,  if  a  building  be  described  at 
mms«  tbs  first  loss  instead  of  the  secoad;  see  3  Dow,  255. 


quaHer  4ay  and  mark,  and  from  thence  for  one  year  more  at  leasts  and  shally   I  16  ] 
as  long  as  the  managers  agree  to  acce^rt,  withm  15  days  after  the  day  limited, 
the  then  reapeetive  polieies,  upon  forfeiture  of  the  benefit  thereof;  and  no  in* 
sttniace  is  to  take  place  until  the  premium  be   actually  paid   by  the  insured, 
his^'her,  or  their  agent  or  agents."     Ir  then  stated,  that  all  payments  due  upon 
tho  policy  irere  paid  by  the  plainitflTs  before  the  loss  in  question,  according  to 
the  fmm  and  effect  of  the  third  article;  that   at  the  time  of  the  printed  pro^ 
posais  in  1777,  and  until  the  16th  of  February,  1785,  the  society  never  insur- 
ed for  less  than  a  year;  afler  which,  and  until  the  making  of  this  policy,  they 
insured  for  certain  periods  of  time  less  than  a  year;  that  all  insurances  made 
by  the  society  for  less  than  a  year  have  been   made  by  certain  deeds-poll,  of 
tike  substance  and  effect  with  the  deed-poll  above  set  forth,  and  referring  in 
like  manner  to  printed  proposals  of  the  society,  dated  the  Ist  of  January,  1777, 
and  which  said  printed  proposals,  as  to  the  said  third  article  thereof^  have, 
during  all  the  time  last  mentioned,  remained  and  continued  wholly  unaltered; 
that  divers  payments  of  the  premiums  for  insurances  for  periods  of  time  lesa 
than  a  year  have  been  made  to  and  received  by  the  society  within   15  days 
afler  the  several  days  Kmited  by  the  respective  policies,  containing  such  in* 
aurancee,  without  any  objection  on  the  part  of  the  society,  and  ifuch  policiea 
have  thereupon  continued  and  remained  in  force.     It  then  stated  a  loss  of  the 
pUVtuVfT's  goflods  by  fire  to  the  amount  of  6,000/.;  af)er  the  making  of  (he 
said  deed-poll,  and  whilst  the  same  remained  in  full  force,  to  wit,  on  the  1 1th 
of  December,  1709,  and  before  the  expiration  of  15  days  afler  the  day  limited 
by  the  policy  in  that  behalf,    and  before  any  disagreement  or  refusal  of  the 
trustees,  or  acting  managers  of  the  society  to  accept  the  sum  of  71.  lOt.  every 
M  months,  according  to  the  effect  of  the  policy,   or  to  continue  the  policy; 
notice  to  the  defendants,  &c.,  and  non-payment  by  them,  fce.     In  the  second 
count  it  was  averred,  that  the  true  intent  and  meaning  of  the  policy  was,  that 
the  plaintiff  should  be  insured  against  any  loss  happening  withm  J54laya  after 
the  particular  days  of  payment,  ui.less  before  the  loss  the  society  should  have 
refused  to  renew  the  policy,  or  unless  the  plaintiff*  should  have  omitted  to  ten- 
der the  sum  due  afWr  those^  15  days.     It  then  stated,  that  all  payments  (ex- 
cept that  of  71.  lOs.  afier  mentioned)  which  had  ever. become  payable  by  vir- 
tue of  the  policy  and  of  the  printed   proposals^  were  before  the  loss  made  by 
the  plaintiffs  to  the  society  at  their  office;  and  that  afterwards,  and  before  the 
expiration  of  15  days  from  the  10th  of  December,  1789,  being  the  day  limit- 
ted  by  the  policy,  to  wit,  on  the  1 1th  of  l)ecember,  1789,  the   plaintiffs  ten- 
dered to  the  society,  at  their  office,  the  sum  of  7 1.  \0s,    the  managers  of  the 
aocieiy  not  having  then,  or  before,  in  any  manner  disagreed  or  refused  to  ac« 
cept  the  same  according  to  the  form  and  effect  of  the  third  article  of  the-  print* 
ed  proposals,  and  then  and  there  requested  the  managers  to  accept  the  same, 
&c.     The  third  count  varied  from  the  second  in  this  respect;  that  instead  of  L  ^^  1 
setting  forth  the  third  article  of  the  printed  proposals  verbiUim  it  stated  the 
effect  of  it  thus:  '^  That  so  long  as  the  managers  shall  agree  to  accept  of  th* 
same,  all  payments  shall  be  made  at  the  said  office  of  the  society  within  fifteen 
days  afteir  the  day  limited  by  the  respective  policiea  for  pigment  thereof,  upon 
forfeituTe  of  the  benefit  thereof,^'  Sic. 

Fer  Our,    Strictly  speaking,  the  policy  ought  to  have  been  renewed  on  the 

day  when  the  former  half  year  expired.  .  Were  it  not  for  the  allowance  of  the 

fi/leen  days,  a  new  policy,  on  new  stamps,  must  be  made  every  year;  but  ta 

guard  affainst  any  inconvenience  arising  from  the  negligence  of  the  aasured^ 

a  perioa  of  fifteen  days  is  allowed  to  them,  provided  the  premium  be  tendered 

by  them  and  accepted  by  the  trustees.     But  the  assured  are  at  their  own  risk' 

during  this  interval;  for  if  any  accident  happen  before  the  premium  is  actually 

paid,  Ibey  stand  uninaured..    It  appears  to  us,  both  from  the  words  of  the  print* 

ed  proposals  and  the  intention  of  the  parties,  that  the  defendants  are  not  liable 

in  this  case,  because  the  partiea  had  not  agreed  for  the  next  half  year  when 

the  Joss  happened.    There  would  be  great  injuatice  in  putting  any  other  oon^ 

stmctioa  on  thin  policy;  for  then  the  assured  would  have  the  interval  to  oeo- 
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consider  whether  or  not  he  would  insure  for  the  next  half  year.     If  no  loes 

happened  daring  .the  fifteen  days  perhaps  iie  would  not  insure;  but   in  the 

event  of  a  loss  during  that  period,  he  would.in&ure  afler  it  happened.     But  in 

order  to  noake  the  defendants  liable,  as  on   a  contract,  both   the  contracting 

parties  must  be  bound;  whereas,  according  to  the  plaintifl^s  construction,  on* 

iy  the  defendants  would  be  bound  for  the  fiOeen   dnys.     The  defetidants  are 

not  answerable  in  this  case,  because  the  policy  was  not  in  force  at  the  time 

when  the  loss  happened. 

6.  Salvin  v.  James.  T.  T.  1805.  K.  B.  6  East.  571;  S.  C.  2  Smith,  64fi. 

In  fact,  the      Jjy  n  policy  under  neal,  referring  to  certain  printed  proposals,  a  fire-office 

^'^^Inowcd  '"•'^"rcdthe  defendant's  premises  from  I  Ith  November,  1802,  lo  25lh  Decern* 

only  in  case  ^'*»  1803,  for  a  certain  premium,  which  was  to  be  paid  yearly  on  each  26th  of 

it  in  intend  December,  and  the   insurance  was  to  continne  so  long  a^i  the  insured  should 

ed  to  renew  pay  the  premium  at  the  said  times,  and  the  office  should  agree  to  accept  it. 

ibe  policy,  By  the  printed  proposals  it  was  stipulated,  that  the  insured  should  make  all 

*l?^  ^!fi^  '^  future  payments  annually,  at  the  office,  within  fifteen  days  afier  the  day  limil- 

II  vea  DoTioe  ^^  ^^  ^^®  policy,  upon  forfeiture  of  the  benefit  thereof,  and  that  no  insurance 

before  or     ^^^  ^^  ^^^^  place  till  the  premium  were  paid;  and  by  a'^siibsequent  advertise- 

dnring  the  mont  (agreed  to  he  taken  as  part  of  the  policy),  the  office  engaged  that  all  per* 

fifteen  da>8  sohs  insured  there,  by  policies  for  a  year  or  more,  had  been,  and  should  be, 

that  they     considered  as  insured  for  fifteen  days  beyond  the  time  of  the  expiration  of  their 

•ept  the**  policies.     The  Court  held,  notwithstanding  this  laiter  clatt:$e  (the  insured  hav* 

premioin,    ^'^v  ^^^^^^  ^^^  expiration  of  the  year,  had  notice  from  the  office  to  pay  an  in* 

and  a  lose    creased  premium  for  the  year  ensuing,  or  otherwise  they  would  not  continue 

happene  af  the  insurance,  and  the  insured  having  refiised  to  pay  snch  advanced  premium), 

terward*  da  that  the  oflice  was  not  liable  for  a  lo.«s  which  happened  within  fifteen  days  from 

rinc  the  fif  |||^  expiration  of  the  year  for  which  the  insurance  was  made,  though  the  in* 

tbToffioe'is'"''^^'  ^^^^''  ^^®  ^^^«  ^"^  before  the  fifteen  days  had  expired,  tendered  the  fiitl 

BOi  liabieu    premium  which  had  been  demanded;  for  the  effect  of  the  whole  contract,  &e. 

[  18  1    taken  together,  was  only  to  give  the  insured  an  optioii  to  continue  the  insurance 

or  not,  during  the  fifteen  days  at^er  the  expiration  of  the  year,  by  paying  the 

premium  for  the  year  ensuing,  notwithstanding  any»interveeing  loss,  provided 

the  office  had  not,  before  ihe  end  of  the  year,  determined  the  option,  by  giving 

notice  that  they  woald  not  renew  the  contract. 

6.  WoRSLET  V.  Woon.  T.  T.  1796.  K.  B.  6  T.  R.  710. 
To  readsr       Action  on  a  policy  of  insurance.  .  Persons  sustaining  any  loss  or  damage 
the  office     by  fire  are  forthwith  to  give  notice  thereof  at  the  office,  and,  as  seen  as  possir 
reepoQiible  |)|e  afterwards,  to  deliver  in  as  partic»iar  an  account  of  tlteir  loss  and  damage 
aab  m°the  '^  ^^^  nature  of  the  case  will  adroit,  and  make  proof  of  the  same  by  their  oath 
policy  niBst  ^^  affirmation,  according  to  the  ^rm  practised  in  the  said  offices,  and  by  their 
becompU    hooka  of  account,  and  such  other  specific  vouchers  as  shall  be  reasonably  re* 
ed  with;  .  quired,  and  procure  a  certificate  imder  the  hands  of  the  mnister  and  church* 
.  wardens,  together  with  some  other  respectable  inhabitants  of  the  parish  not- 
concerned  in  euch  loss,  importing  that  they  were  well  acquainted  with  the 
character  and  circumstances  of  the  person  or  persona  insured,  and  do  know, 
or  verily  believe,  that  .he,  she,  or  they  really,  and  by  misfortune,  wi  boat  any 
fraud  or  evil  practice,  have  siL<(tained  by  such  fire  the  loss  and  damage,  as  his^ 
Jier,  or  their  loss,'to  the  value  there  mentioned:  but  till  such  affidavit,  and  cer* 
tificate  of  such  insured's  loss  shall  be  made  and  produced,  the  loss-money  shall 
nol  be  payable;  and  if  there  appear  any  fraud  of  their  policies,  &c.  &c. 

The  Court  were  of  opinion,  that  the  procuring  such  certificate  was  a  con- 
dition precedent  to  the  right  of  the  insured  to  recover;  and  that  supposing  the 
minister,  he.  had  wrongfully  refused  to  grant  such  certificate,  it  would  not  va« 
ty  the  case,  the  rule  being,  that  if  a  person  undertake  for  the  act  of  a  stran- 
^r,  that  act  must  he  done. 

7.  Austin  V.  Drewe.  H.  T.  1816.  C  P.  6  Tannt.  436;  S.  C.  2  Monk.  180; 
And  there        .        ',"  S.  C.  4  Campb.  360. 

mast  be  an     A  policy  of  insurance  (against  fire)  was  effected  on  the  stock  and  utensils 
Mtoal  firs,  of  a  ■ugar-4ioiise,  the  difK»rent  stories  of  which  w«re  heated  by  a  chimney  rua- 
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Btog  ap  to  the  top.  Bj  the  negligence  of  the  plaintiW  servente  in  omitting 
to  open  the  register,  the  heat  wee  considerably  increased,  by  means  of  which 
large  quantities  of  the  sugar  were  spoiled;  but  no  damage  was  occasioned  to 
anr  thin<s  but  the  sugar,  anc^no  greater  fire  existed  than  on  ordinary  occasions. 

^Thia  the  Court  held  not  to  be  a  loss  within  the  policy,  for  the  damage  was 
nol  occasioned  by  ignition,  the  fire  having  always  remamed  where  it  ought  to 
have  be(*n:  the  injury  was  attributable  to  the  mismanagement  of  the  register. 
S.  DaiNKWATCR  V.  Loxooif  AssuRANCB.  M.  T.  1767.  K.  B,  S  Wila.  365.    The  policy 

Thill  wao  an  action  of  covenant  against  the  defendant  upon  a  policy  of  insur»  f"'^!/  V 
nnce  of  a  making  office  of  the  plaintiff  at  Norwich  from  fire,  in  which  policy  T.'^*'/'^^ 
diere  was  a  proviso,  that  the  corporation  should  not  be  liable  in  case  the  same  d^mscTbT 
ahall  be  burnt  by  any  invasion  by  foreign  enemies,  or  any  military  or  usurped   i    19  1 
power  whatsoever;  and  that  the  defendants  had  not  kept  their  covenants,  to  trm  happM 
the  ptaintiflT's  damage.     Tlie  defendants  plead,  Ist.  The  general  issue,  that  jng  by  uy 
they  had  not  bwke  their  covenants,  and  thereupon  issue  wss  joined.     Sdly ;  *Bymioa,  fo 
Tliey  plead  that  it  was  burnt  by  an  usurped  power.     The  plaintiff*  replies,  that'*'^  *** 
it  was  burnt  by  an  usurped  power,  and  thereupon  issue  was  also  joined.     At  miliiJ^L^ 
•the  trial  a  verdict  was  given  for  the  plaintiff,  and  4601.  damages,  subject  to  the  ■mrptd 
opintonof  the  Court  upon  the  following  case;  viz.  that  upon  Saturday,  the  power  what 
527th  of  November,  a  mob  arose  at  Norwich  on  accoum  of  the  high  price  of«v*r>  will 
provision,  and  spoiled  and  destroyed  divers  quantities  of  flour;  thereupon  the  1^*11"^^* . 
proc\am«L\\on  was  read,  and  the  mob  dispeoNid  for  that  time.     Afterwards  •n-Sw^or^" 
cifser  mob  arose,  and  burnt  down  the  malting  office  in  the  policy  mentioned;  hold  thmt 
the  ^tiestion  was,  whefher  the  plaintiff*  i^  entitled  to  recover  in  this  action?  tbo  words 
The  case*  was  twice  argued  at  the  bar,  and  the  Court  took  time  to  deliberate,  **  emrpod 
after  which  as  the  judges  difllered  in  opinion,  they  delivered  their  opinions  P^**'*' 
#mVr/iw.  I^oo^oi 

-    Mr.  Justice  Gould  was  of  opinion  that  the  malting  office  being  burnt  by  the  abroad,  or 
noh,  who  roee  to  reduce  the  price  cf  provisions,  the  same  was   buriii  b}*  an  so  intoraal 
tiNurped  power,  within  the  true  intent  and  meaning  of  the  proviso  in  the  policy.  robollioB, 
To  show  that  it  was  an  usurped  power  for  any  persons  to  assemble  themselves  ^^^  >>®^  j[^* 
to  alter  the  laws,  to  set  a  price  upon  victuals,  &c.,  he  cited   Popham,   122.  ^"^^^ 
-where  it  is  agreed  by  the  justices,  that  to  attempt  such  a  thing  by  force  is  felo-  gg^, 
ay,  if  not  treason;  and  therefore  judgment  ought  to  be  for  the  defendants. 

Mr.  .Ittsiice  Baihurst.  The  words  *^  usurped  powers''  in  the  proviso  ac« 
cording  to  the  true  import  thereof,  and  the  meaning  of  the  parties,  can  only 
mean  an  invasion  of  the  kingdom  by  foreign  enemies  to  give  laws,  and  usurp 
the  government  thereof;  or  an  internal  armed  force  in  rebellion  assuming  the 
wwers  of  government,  by  making  laws  and  punishing  for  not  obeying  those 
laws.  The  plea  alleges,  that  the  malting  office  was  burnt  by  an  usurp^  pdw- 
-er  unlawfully  exercised,  but  does  not  charge  that  usurped  power  as  a  rebel- 
Jion;  that  a  mob  arose  at  Norwich  on  account  of  the  price  of  victuals,  and  as 
noon  as  the  proclamation  was  read,  they  dispersed;  therefore  judgment  ought 
to  be  for  the  ptatnttffl 

Mr.  Jnstice  Clive.  The  words  must  mean  such  an  usurped  power  as  a* 
mounts  to  high  treason,  which  is  settled  by  theS5th  of  Edward  S;  the  offence 
nCthe  mob  in  the  present  case  was  a  felonious  riot,  for  which  the  offenders 
might  hwie  aufiered,  but  it  cannot  be  said  to  be  an  usurped  power;  therefoxe 
I  am  of  opinion  that  judgment  should  be  given  for  the  plaintiff*. 

Lord  Chief  Jastice  Wilmot.  Upon  the  best  consideration  I  am  able  to  give 
thia  case,  1  am  of  opinion,  that  the  burning  of  the  malting  office  was  not  occa* 
aioned  by  an  usurped  power,  within  the  meaning  of  the  proviso.  '  Policies  of 
insurance,  like  all  other  contracts,  must  be  construed  according  to  the  true  inten- 
tion of  the  parties.  Although  the  counsel  on  one  side  said  that  policies  ought 
to  be  construed  liberally,  on  the  other  side  that  they  ought  to  be  construed 
atrictl/,  in  a  doubtful  case  I  think  the  turn  of  the  scale  ought  to  be  given 
imiast  (ho  insurer,  because  he  has  not  fully  and  clearly  explained  himsoK 
'ne  imperihetion  of  language  to  express  our  ideas  is  the  occasion  that  words 
have  e^iTocel  meanings;  and  it  is  often  very  uncertain  what  the  parties  to  a 
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[  20  ]  contract  io  wrttitig  mean;  when  the  ideas  are  simple^  words  exprees  them 
clearly;  but  when  they  are  complex,  difficulties  often  arise,  and  men  dtAer 
roach  about  the  idea  intended  to  be  conveyed  by  words.  In  the  present  case^ 
which  is  the  true  idea  eonveyed  to  the  mind  by  the  words  '^  usurped  power  ?7 
The  rule  to  find  it  out  is  to  consider  the  words  according  to  Horace,  arbUrium 
est  e/  jit$  et  fu>rnM  loquendi.  My  idea  of  the  words  ^^  burnt  by  an  usared  pow» 
er^'*  from  the  context  is,  that  they  mean  burnt  or  set  on  fire  by  occasion  of  an 
invasion  from  abroad,  or  of  an  internal  rebellion,  when  armies  are  employed  to 
support  it,  when  the  laws  are  dormant  and  stleni,  and  firing  of  towns  are  un* 
avoidable:  these  are  the  outlines  of  the  picture  drawn  by  the  idea  which  these 
words  convey  to  my  mind.  The  time  of  (he  incorporation  of  the  society  of  the 
London  Assurance  Company  was  soon  afier  a  rebellion  in  this  kingdom,  and 
it  was  not  so  romantic  a  thing  to  guard  egainst  fire  by  rebellion  as  it  mi^ht  be 
now;  the  time  therefore  is  an  argument  with  me,  that  this  is  the  fneanmg  of 
these  words.  Rebellious  mobs  may  be  also  meant  to  be  guawied  against  by 
the  proviso;  because  this  corporation  commenced  soon  after  the  riot  act,  and 
if  common  mobs  had  been  in  their  minds,  they  would  have  made  use  of  the 
word  "  mob,"  The  words  "  usurped  power"  may  have  a  great  variety  of 
meanings,  according  to  the  subject  matter  where  they  are  used,  and  it  would 
be  pedantic  to  define  the  words  in  their  various  meanings;  but  in  the  present 
case  they  cannot  mean  the  power  used  by  a  common  mob.  It  has  not  been 
said  that  if  one  or  fifty  persons  had  wickedly  set  this  house  on  fire,  that  it 
would  be  within  the  meoning  of  the  words  *' usurped  power."  It  has  been 
objected,  that  here  was  an  usurped  power  to  reduce  the  price  of  victuals; 
but  this  is  part  of  the  power  of  the  crown;  and  therefore  it  was  an  usurped 
power;  but  the  king  has  no  power  to  reduce  the  price  of  victuals.  The  dif* 
ference  between  a  rebellous  mob  and  a  common  mob  is,  that  the  first  is  high 
treason,  the  latter  a  riot  or  a  felony.  Whether  was  this  a  common  or  a  rebel- 
lous mob  ?  The  first  time  the  mob  disperse  they  hear  the  law,  and  immediate- 
ly obey  it.  The  next  day  another  mob  rises  on  the  same  account,  and  dam* 
ages  the  houses  of  two  bakers;  thirty  people  in  fifteen  minutes  put  this  army 
to  flight;  they  were  dispersed  and  heard  of  no  more;  where  are  the  species  helH 
which  Lord  Hale  describes^  This  mob  wants  an  universality  of  purpose  to  de- 
stroy to  make  it  so  rebellious  as  to  amount  io  high  treason;  1  Hale's  P.  G. 
136.  There  must  be  an  universality,  a  purpose  to  destroy  all  bouses,  all  in« 
doBures,  all  bawdy-houses,  &c.  Here  they  fell  upon  two  bakers  and  a  mil« 
ler,  and  the  mob  chastised  these  particular  parsons,  to  abate  tlie  price  of  pro- 
visions in  a  particular  place.  This  does  not  amount  to  a  rebellious  mob;  when 
the  laws  are  executed  with  spirit,  mobs  are  easily  quelled;  sometimes  a  cour- 
ageous act  done  by  a  single  person  will  quell  and  disperse  a  mob,  and  some* 
tiroes  the  wisdom  of  an  individual  will  do  the  same^  as  is  thus  beautifiiUy  de- 
scribed by  Virgil,  <'  ac  veluti  maffno  in  populum  ssdpe  coorta  est  seditio  ssd- 
vitque  animus  ignobile  vulgos.  Jamque  faces  et  saxa  volant:  furor  armamin- 
istratp,  cum  pietate  gravem  ac  meritis  si  forte  virum  quem  conspexere  silent 
arrectique  auribus  adstant  ille  regit  dictis  animos  et  pectora  mulcet.  But 
amongst  armies,  the  laws  are  silenced,  and  the  wisdom  or  courage  of  an  indtr 
I  *^  )  vidua!  will  signify  nothing.  Upon  the  whole  I  am  of  opinion  that  there  musi 
1^  judgment  for  the  plaintiff.  And  accordingly  the  po$Ua  was  ordered  to  be 
delivered  to  the  plaintiff  by  three  judges  against  one, 

9.   Langdale  v.  Mabon.  M.  T.   1780.  Cited  Park  on  Insurance,  691. 

6th  Edit, 
m  firT^offies  "^  action  was  brought  on  a  policy  of  insurance  to  recover  from  the  Sun 
iatrodsced  Fire-office  a  satisfaction  for  damage  done  to  the  plaintiff* 's  houses  and  goods 
ia  the  pie  by  the  rioters,  who,  it  is  very  well  known,  and  history  will  inform  posterity,  in 
eeding  sx  June,  1780,  to  the  terror  and  dismay  of  the  inhabitants  of  Lohdon,  traversed 
^P*jf»  .^'^that  city  for  several  days,  burnin|r  and  destroying  Roman*  Catholic  chapelsi 
^^'—ll^  public  prisons,  and  the  houses  of  Various  individuals;  the  ostensible  purpose 
In  eoMtrae  ®^  l^^oir  assembling  being  to  procure  the  repeal  of  a  wise  and  humane  law 
lisii  ef        (which  had  passed  for  some  indulgencies  to  Roman  Catholics),  and  who  wer.a 
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«l  iMi  oaiy  <liap«iMd  by  nitiUfy  force.  As  the  circiunatancee  of  tbete  riots  were  ^^h  t^ 
v«ry  reeeot,  they  .were  not  nuDutely  gone  into  at  the  triaL     It  was,  however,  ^"  hoirffla 
saflicieatty  proved   tbet  the  plaintiff;  on  account  of  bis  religion  (being  a  Ro-^'^  ****  ^^. 
ronn  CatlK^Uc^i  bad  been,  amongst  others,  selected  as  an  object  of  the  rage  of  inbiri^r'm 
the  times,  and  that  his  houses  and  efiects  were  set  on  (ire.     The  office  defen*  lois  to«t«ia 
ded  this   action,  considering  that  they  were  protected  by  the  article  ju»t  reci-«<l  ^v  th« 
ted,  namely,  ''that  they  would  not  answer  for  any  loss  occasioned  by  an  inva-  P*B>"tiff 
■ion  of  a  foreign  enemy,  civil  commotion,  or  any  military  or  usurped  power  T*^^^^ 
whsiever.^'    This  point  was  argued  much  at  length  by  the  counael  on  both  dkHiUery 
Sivdeft  w«r8  let  oa 

Usurped  power,  said  Loni  Mansfield,  takes  in  rebellion,  acting  by  usurped  fire  by  th« 
power  amongst  themselves.  From  a  foreign  eoemy  the* office  is  secured;  but  "^^^  daring 
what  is  a  civil  conunolion?  It  is  something  else.  The  present  was  au  ineur- 1*!!!^^''  ^ 
motion  of  the  people,  resisting  all  law,  setting  the  protection  of  the  govern* 
menl  at  nought,  taking  away  from  every  man  who  was  the  object  of  their  re- 
•eotment  that  protection,  as  appears  from  the  evidence  given  by  the  witnesses 
upon  the  (acta,  and  which  you  all  know,  as  well  as  if  no  witneM  had  been  pro- 
duced. What  was  the  object  aod  end  of  this  insurrection?  It  took  place  at 
every  part  of  the  town  at  the  same  time,  and  the  very  same  nigbt,  the  mob 
were  in  Broad  Street,  St.  Catharine's,  in  Coleman  Street,  at  filackfriars 
Bridge,  and  at  the  plaintiff's.  What  is  the  object?  General  destruction — 
general  confusion.  It  certainly  was  meant  to  aim  at  the  very  vitals  o£  the 
eoostiruCiott.  It  was  not  a  private  matter  to  destroy  all  papists,  under  a  pre- 
tence or  cry  of**  no  popery."  The  Fleet  Prison  was  burnt  down — Newsate 
was  burnt  down  the  night  before.  The  King's  Bench  Prison  is  burnt,  and  all 
the  prisoners  set  at  liberty.  The  New  Bridewell  is  burnt;  the  Bank  attacked. 
Consider  the  consequences,  if  they  had  succeeded  in  destroying  the  Bank  of 
JCngland.  The  Excise  and  pay  offices  in  Broad  Street  were  threatened. 
Military  resistance,  and  an  extraordinary  stretch  was  4node,  and  justified  by 
necesaiCy .  There  was  a  great  deal  of  firing;  many  men  were  killed,  and  Che 
booses  of  a  vast  number  of  papists  were  hurt  and  destroyed.  What  is  this 
but  a  ci?il  commotion?  No  definition  has  been  attempted  to  be  given  of  what  [  22  1 
il  is.  It  is  said  that  this  is  a  civil  commotion,  distinct  from  usurped  power  and 
rebellion.  It  is  admitted,  that  this  kind  of  insurance  may  amount  to  a  high  trea- 
son, and  to  be  sure  it  may.  But  the  office  do  not  put  their  expectation  upon 
Irving  whether  they  were  guilty  of  high  treason  or  not.  There  is  no  manner 
of  doubt  but  this  was  an  insurrection  for  a  grand  purpose,  to  take  from  a  set  of 
inen  the  protection  of  the  law;  that  is,  levying  war  against  the  King;  there  is 
Dol  any  doubt  of  it.  It  is  not  put  upon  that,  but  on  the  ground  of  a  civil 
coauaotion.  It  is  not  an  occasional  riot;  that  would  be  a  question.  I  do  aol 
give  any  opinion  what  ihat  might  be.  Gentlemen  of. the  Jury;  you  will^ive 
jroor  opinion,  whether  the  facts  in  this  case  bring  it  within  the  idea  of  a  civil 
eomm  itioo.  I  think  a  civil  commotion  is  this;  an  insurrection  of  the  people 
for  general  purposes,  though  it  may  not  amount  to  a  rebellion,  where  there  is 
an  usurped  power.  If  you  think  it  was  such  an  insurrection  of  the  people  for 
the  purposes  of  general  mischief,  though  not  amounting  to  a  rebellion,  but 
within  the  exception  of  the  policy,  you  will  find  for  the  defendants;  if  not, 
you  wiW  find  for  the  pkiintiff.  The  jury,  agreeable  to  the  Chief  Justice's  di- 
MctianSy  (bund  for  the  defendants. 

n.  ON  LAND  CARRIAGE.     See  atUe,  tit.  Carrier. 

III.  ON  LIVES. 
1.  GoDSALL  V.  BoLDBRo.  M.  T.   1809.  K.  B.  9  East,  73. 
This  was  an  action  brought  by  Messrs.  Godsalls,  coachmakers,  against  the 
Directors  of  the  Pelican  Life  Insurance  Company  on  a  policy  on  the  life  of 
the  late  Right  Honorable  WilUam  Pitt;  and  the  declaration  averred  thit  the  Cl.^'JIll'ill^ 
pJaiatiff's  were  interested  in  his  life  at  the  time  of  making  the  insurance,  and  n^^^i^  inter 
tilJ  the  time  of  bis  death  to  the  amouDt  of  the  sum  insured.     One  of  the  pleas,  e*i  ia  tbs 
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life  of  hii  anj  the  rriftf^rinl  one,  Bfeled  that  the  deht  doe  to  the  plaintiffs  was,  after  th* 
debtor;*  ^^^^^  ^f  y^^  pjjj  ^^j  i^^f^^e  ^^^  exibitinsr  of  Ihe  plaintiffe  bin,  fully  paid  to 
the  plainttfTsby  the  £arl  of  Chatham  and  the  Lord  Bishop  of  Lincoln,  execu* 
tors  of  the  will  of  Mr.  Pitt:  issue  was  taken  on  the  fact  of  payment  by  the 
^  executor."*.  Uprtn  the  trini  of  this  rnuse  before  Lord  E1lenhoroii|^h,  a  case 
L  *^  J  was  r€»j«erved  for  the  opinion  of  the  CoOrt,  sfeting,  that  Mr.  Pitt  died  on  the 
23d  of  Jantinry,  1806;  thnl  the  defendants  were  served  before  Trinity  Term 
with  process  issued  on  the  Sd  of  June,  1806;  that  Mr:  Pitt  at  rhe  time  of  the 
exerurion  of  the  policy  wa^  indebted  to  the  plaintiffs,  and  continued  so  till  his 
death,  in  npwnrds  of  5000/.,  the  sum  insured,  and  died  in<«olvent;  that  on  the 
6th  of  March,  1806,  fhe  execufors  of  Mr.  Pift  paid  to  the  plaintiffs  out  of  the 
monev  granted  by  parliament  for  the  pavment  of  Mr.  Pitt's  debts,  1 109/.,  ae 
in  full,  for  the  debt  due  to  them  by  Mr.  Pitt;  After  argument  at  the  bar  and 
time  taken  \n  deliberate,  the  judgment  of  the  Court  was  pronounced  by  Lord 
£llenboroMgh  Tiii:»  ansurance,  art  every  other  to  which  the  law  gives  effect^ 
with  the  except!  n^  only  contained  in  the  ^nd  and  .'Srd  sections  of  the  stat.  19 
Geo.  ^.  c.  .^7.  is  in  it^  nature  a  contract  of  indenmtty,  as  distinguished  from  a 
contra/^  by  way  of  gaminst  or  watering.  The  interest  %vhich  the  plaintiffs 
4iad  Mt  the  I  fe  of  Mr.  Pitt  was  that  of  creditors,  and  the  probatiility  of  loss 
ivb/ch  resulted  from  hi.s  dea'h.  The  pv^nt  agiin^tt  wh  ch  :he  indemnity  was 
«Night  by  this  as.surance  was  suHfl'antiallv  the  expected  consequence  of  hit 
death,  as  affeeting  the  iiitere:>t  of  the.se  individuals  assured  in  the  Ioms  of  their 
debt.  Tht(9  action  i^,  in  point  of  luw,  ftunded  on  a  "^upp  *sed  damnifi'ation  of 
the  plainti  -s,  occasioned  by  his  death,  exis  v\s,  nnd  continuing  to  exii«t  at  the 
time  of  the  act  on  brought;  and  being  so  founded,  it  fntloivs  of  course,  that  if 
before  the  action  was  l>r<iught,  the  dn'un^e  whinh  wus  at  first  supposed  likely 
to  result  to  thecrcdi'ors  from  the  death  of  Mr.  Pitt  were  wholly  obviated  and 
prevented  by  the  payment  of  his  debt  to  them,  the  foundation  of  any  action 
nn  their  part,  on  the  ground  of  such  in«^urance,  faiN;  and  it  is  no  objection  to 
this  answer,  that  the  fund  out  of  which  their  debt  was  paid  did  nr>t  (as  was  the 
case  in  the  present  instance)  originally  belong  to  the  executors,  as  the  part  of 
assets  of  the  deceased;  for,  thoji*;h  it  vent  detived  aliando,  the  debt  of  the 
testator  was  equally  satisfied  by  them  thereout:  and  the  damnification  of  the 
creditors,  in  respect  of  which  their  action  upon  the  assurance  contract  is  alonit 
maintainable,  wns  fully  obviated  before  their  action  was  brought.  This  is 
agreeable  to  the  doctrine  of  Lord  Mansfield,  in  Hamilton  v.  Mendes,^  Burr. 
1^10.  The  words  of  Lord  Mansfield  are,  ^<  The  plaintiff's  demand  is  for  an 
indemnity:  his  action  then  must  b^  founded  upon  the  nature  of  the  damnifica- 
tion as  it  really  is  at  the  time  the  action  is  brought.  It  is  repugnant,  upon  a 
contract  for  an  indemnity,  to  recover  as  for  a  total  loss,  when  the  event  has 
decided  that  the  damnification  in  truth  is  au  average,  or  perhaps  no  loss  at  all. 
Whatever  undoes  the  damnification  in  the  whole  or  in  part  must  operate  upon 
the  indemnity  in  the  same  degree.  It  is  a  contradiction  in  terms  to  bring  an 
action  for  indemnity,  where,  upon  the  whole  events,  no  damage  has  been  sus- 
tained. Upon  this  ground,  therefore,  that  the  plaintiffs  had  in  this  case  no 
eatMisting  cause  of  action  in  point  of  law  in  respect  of  their  contract,  regard- 
ing  it  as  a  contract  of  indemnity,  at  the  time  of  the  action  brought,  we  are  of 
opinion  that  a  verdict  must  be  entered  for  the  defendants  on  the  first  and  third 
pleas,  notwithstanding  the  finding  in  favour  of  the  plaintiffs  on  the  second 
plea.*' 

*  Innurance  upon  life  if*  a  contract  hy  which  the  insurer,  for  a  certain  preminm,  either  in  a 
gro9ii  Mim  or  hy  annual  paymentfi,  proportioned  to  the  age,  health,  and  profession  of  the  per- 
son whoite  life  ifi  the  object  of  ttie  insurance,  enviiges  that  that  pcri«on  Hhall  not  9ie  within 
the  lime  limited  in  tlic  policy,  or  if  he  do,  that  he  will  p;ry  n  sum  of  money  to  him  in  whose 
Hi^our  the  policy  wa^  granted :  but  n  order  to  prevent  iheise  insurancei*  heinf(  converted  into 
a  mischievous  kind  of  crsnnins,  it  in  enaced  bv  ctatule  14  Oco.  3.  c  48.  "That  no  iomu- 
ranee  shall  be  made  on  the  life  or  lived  of  the  person  or  pers<  ns.  or  on  any  other  event 
wherein  the  party  assured  hath  no  interest,  or  by  of^amin^i;  or  wagering;  and  that  in  all 
poKeies  the  name  ofsoob  interested  party  shall  be  insertod,  and  nothing  more  aball  be  reeov* 
sr«d  tbersoD  tb^  tbe  amount  of  the.iotersst  of  the  iasursd/' 
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S.  DwTKR  ▼.  Epib.  H.  T.  1788.  Cited  Park  on  Insurance,  474.  6th  Edit,      f  S4  ] 
An  action  was  brought  on  a  policy  on  the  life  of  Jaroes  Russell.     From  the  Even,  it 
lal  of  June,  1784,  to  the  Ist  of  June,  1785,  Ruf^sell  was  warranted   in  good*^*'"  -  *ho* 
kealtK;  and  by  a  memorandum  at  the  foot  of  the  policy  it  wan  declared  ihaf  it  ^^^^^f^ » 
was  intended  toc<»ver  the  sum  of  500/.  due   from  RuaseJI  to  the  plaint  iff,  for  provided 
which  he  had  given   his  note,  payable  in  one  year,  the  1 4th  of  May,  1184.  ih«  d«bi  be 
Two  objectioDft  were  made  on  the  part  of  the  defendant;   1st.  That  oHrt  of  the  ill«g<il,  m 
consideration  for  the  note  was  merely  won  at  play.     2ndlv.  That  Kussell,  at  f"*'  gatning. 
the  time  he  gave  the  note,  was  an  infant.     Mr.  Justice  Riiller  nonsuited  the 
plaintiff  upon  the  ground  of  part  of  the  consideration  of  the  note  being  for  a 
gaming  transaction;  and,  therefore,  there  was  a  want  of  interest  in  the  plain- 
tiff.     But  as  to  the  other  objection,  on  account  of  infancy,  the  interest  must  be 
GontiBgeiit,  ibr  Russell  might  or  might  not  avoid  his  note;  and  he  doubted 
much  whether,  tilt  so  avoided,  the  note  must  not  be  taken  against  a  third  per- 
son to  be  the  note  of  an  adult;  for  the  maker  of  the  note  only  could  take  the 
objection. 

3.  TinwBLi.  ▼.  Anobrstein.  M.  T.  1792.  K.  B.  Peake.  N.  P.  151. 
In  an  action  on  an  insurance  on  the  lite  of  J.  S.  (or  one  year,  ft"<^  ^""'^g  the  ^*!j"J^ 
life  of  the  plaintiff;  but  in  case  the  plaintiff  should  die  before  J.  S.  the  policy  beneficmlly 
to  be  void;  it  appeared  that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late  iiii«r«rtcd» 
brother,  which  annuity  he  had  bequeathed  to  persons,  not  parties  to  this  insu- niay  insare. 
ranee,  having  appointed  the  plaintiff  executor  of  his  will  and  directed  him  to 
Bake  aaauntnce.     It  having  been  objected,  that  the  insurance  watt  made  by  a 
person  not  having  any  beneficial  interest,  J.ord  Kenyon,  C.  J  ,  held  this  to  be 
a  sufficient  interest  to  support  the  action,  observing,  that  the  plaintiff  could  not 
assent  to  the  legacy  before  the  testator's  debts  M*ere  paid,  without  bein^  guilty 
«(%  deva$iamiy  and  being  executor,  all  the  interest  of  the  testator  ve^ed  in  liira. 
The  cause  proceeded;  but  it  appearing  that  J.  S.  was  in  a  dying  stale  when 
the  policy  was  effected,  the  defendant  had  a  verdict. 

4.  GonsALL  V.  BoLOERo.  M.  T.  1807.  K.  B.  9  East,  73. 
The  plainti  a  brought  debt  on  a  policy  of  insurance  on  the  life  of  the  late 
Mr.  PiU,  effected  by  the  plaintiffs,  who  were  credilore  of  Mr.  Pitt,  for  the^"'  j^^he 
mm  of  500/.     The  defendants  were  directors  of  the  Pelican  Life  I"»uMnce  j^^jjj'*"^'*. 
Coomany,  with  whom  that  iUMirance  was  effected.     It  was  agreed,  that  in  case  qaidntcd  b« 
Mr.  Viit  aliould  hapiien  to  die  al  any  time  within  one  year,  Slc.  the  funds  ofiorethedeb 
the  eompmof  ahouhd  be  liable  to  pay  and  make  good  to  the  plainti  >,  their  ex-tor*s  death, 
acutors,  &c.  within  three  months  after  his  demise  should  have  been  duly  certi-o**  <1**'> 
fied  to  the  trustees,  8tc.  the  sum  of  600/.;  and  further,  that  the  policy  "^g*^^  **"^|J^  „j„ 
be  continued  in  force  from  year  to  year,  until  the  expiration  of  the  term  of  se-^i^'^  policj. 
▼en  years,  provided  the  annual  premium  should  be  duly  paid  on  or  before  the    t  !2d  1  * 
Snd  of  November  in  each  year^     The  plainriffs  then  averred,  that  at  the  time 
of  the  making  ot  the  said  assurance,  and  from  thence  until  the  death  of  Mr. 
Pitt,  I  hey  were  interested  in  his  life  to  the  am-  unt  of  th*'  <nm  insured,  and 
that  they  paid  the  annual  prenruin  of  15/.   I. 5.?.  brf  »re  the  'i8th  «>♦'  >i'(»vcn:bpr, 
180Uand  the  tiinhf-r  snm  of  15/.   lea,  l.eioie  the  "-iath  of  No\cm!)fr.  !8^o,- 
and  that  after  that  day  and  \\h\\e  iho   a.s-nrancc    wn«  in  f'-rce,  and  hrl  re  the 
exhibiting  the  bill  of  I  he  plaint. ffs.  viz  on  the  '2fU\  f  i  Fehiunr),  180   ,  Mr.  Pirt 
died;  thai  his  demise  was  atierwurds  duly  reitifitd  to  thu  trustees.  Sec,;  since 
when,  more  than  three  months  have  rln;  scd  before  the  rommriicrmrnt  of  ihis 
euit,  &c.;  hn*  that  the  500L  ha^  not  been  paid  or  made  go<'d  in  the  pla  nti  s; 
there  were  al«in  counts  for  so  much. money  had  and  received  by  the  defendantit 
to  the  plaintifls'  use,  and  upon  an.accc  unt  stated.     To  this  the  defendants 
pleaded,  Ist.  .Vi/  dtbei.     ^dly.  The  plaintiffs  at  the  time  of  makins  the  a<*sur- 
nncn,  and  from  thence  until  the  deatn  of  Mr.  Pitt,  were  not  inters  red  in  his   , 
liA  ID  manner  and  tbrm  as  they  have  complaiof^d,  &c.     3dly.  As  to  the  first 
eonnt,  that  the  interest  of  the  plaintiffs  in  the  policy,  and  thereby  intended  to 
be  covered,  was  a  certain  debt  of  500/.  at  the  time  of  making  the  pnlicy,  due 
from  Mr.  Pitt  to  the  plaintiff,  and  no  other;  and  that  the  said  debt  afterwards, 
•ad  after  the  domh  of  Mr.  i^itt^  and  before  the  exhibiting  of  the  plabtiff 's  bUl» 
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to  wit,  on  the  6th  of  March,  1806,  wai  fully  paid  to  iM  plaintifffi  by  th«  EaTrl 
of  Cbathnm  and  the  Lord  Bishop  of  Lincoln,  executors  of  the  will  of  Mr.  Pitt. 
Issues  were  taken  on  the  two  first  pleas,  and  as  to  the  last,  the  plainlifTs  pro- 
testing that  their  interest  in  the  policy  thereby  intended  to  be  covered,  was  not 
the  said  debt  mentioned  in  fhnt  plea  to  be  due  to  them  from  Mr.  Pitt,  and  na 
other,  replied,  that  the  said  debt  was  not  afterwards,  and  after  tho  death  of 
Mr.  Pitt,  and  before  the  exhibiting  of  their  bill,  fully  paid  to  them.by  the  £ari 
of  Chatham  and  the  Lord  Bi.-^hop  of  Lincoln,  executors  of  Mr.  Pitt,  in  manner 
and  form  as  alleged,  &c. ;  on  which  also  issue  was  joined. 

Per  Cur.  This  assurance,  as  every  other  to  which  the  law  gives  eflecfy 
with  the  exceptions  only  which  are  contained  in  the  second  and  third  sections 
of  the  Stat.  J  9  Geo.  ^.  c.  S7.  is  in  its  nature  a  contract  of  indemnity,  as  distin^ 
guished  from  a  contract  by  way  of  gaming  or  wagering.  The  interest  which 
the  plaintiffs  had  inihe  life  of  Mr.  Pitt  was  that  of  creditors,  a  description  of  in*' 
terest  which  has  been  held  in  several  late  cases  to  be  an  insurable  one,  and 
not  within  the  prohibition  of  the  stat.  14  Geo.  3.  c.  48.  s.  1 ;  that  interest  de« 
pended  upon  the  life  of  Mr.  Pitt,  in  respect  of  the  means' and  of  the  probability 
of  payment  which  the  continuance  of  his  life  afforded  to  such  creditors,  and  the 
prohahility  of  loss  which  resulted  from  bis  death.  The  event  against  which 
the  indemnity  was  sought  by  this  assurance  was  substantially  the  expected 
consequence  of  his  death,  as  affecting  the  interests  of  these  individuals  assured 
in  the  los^^  of  their  debt.  This  action  is,  in  point  of  law,  founded  upon  a  sup- 
posed damnification  of  the  plaintiffs,  occasioned  by  his  death,  existing  and  con- 
tinuing to  exist  at  the  time  of  the  action  brought;  and  being  so  founded,  it  foU 
lows  of  course,  that  if  before  the  action  was  brought  the  damage,  which  wa» 
at  first  supposed  likely  to  result  to  the  creditors  from  the  death  of  Mr.  Pitt, 
were  wholly  obviated  and  prevented  by  the  payment  o{  his  debt  to  them,  the 
foundation  of  any  action  on  their  part,  on  the  ground  of  such  assurance,  fails; 
and  it  is  no  objection  to  this  answer  that  the  fund  out  of  which  their  debt  was 
i  ^6  I  paid,  did  not  (as  was  the  case  in  the  present  instance)  or  ginally  belong  lo  the 
exec»itors,  as  a  part  of  the  assets  of  the  deceased;  for  though  it  were  derived 
aliande,  the  debt  of  the  testator  was  equally  satisfied  by  them  thereout;  and 
the  demnification  of  the  creditors,  in  respect  of  which  their  action  upon  the  as^ 
Burance  contract  is  alone  maintainable,  was  fuHy  obviated  before  their  action 
was  brought. 

5.  Ross  v.  Bradsraw.  T.  T.  1780.  K.  B.  1  Blac.  312. 
The  warrnn      jj,  gn  action  on  a  policy  made  on  the  life  of  Sir  James  Ross  for  one  year 
l^ilth^of    ^^^"^  October,  1769,  to  October,  1760,  warranted  in  good  health  at  the  time 
the  party  in  ^^  making  the  policy ;  the  fact  was,  that  Sir  James  had  received  a  wound  at 
•arad,         the  battle  of  La  Feldt  in  the  year  1747,  in  his  loins,  which  had  occasioned  a 
meaM  that  partial  relaxation  or  palsy,  so  that  he  could  not  retain  his  urine  or  facisy  and 
b^  ^  *"  JJ     which  was  not  mentioned  to  the  insurer.     Sir  James  died  of  a  malignant  (ever 
'^oocT^tai     ^'^^^^^  ^*'^^  of  the  insurance;  all  the  physicians  and  surgeons  who  were  exam- 
of  health^    ined  for  the  plaintiff  swore  that  the  wound  had  no  sort  of  connexion  with  the 
fever,  and  that  the  want  of  retention  was  not  a  disorder  which  shortened  life, 
but  he  might,  notwithstanding  that,  have  lived  to  the  common  nge  of  man;  and 
the  surgeons  who  opened  him,  said  that  his  intestines  were  all  sonnd.     There 
was  one  physician  examined  for  the  defendant,  who  said  the  want  of  retention 
was  paralytic ;  but  being  asked  to  explain,  he  said  it  was  only  a  local  palsy, 
arising  from  the  wound,  but  did  not  affect  life;  that  on  the  whole  he  did  not 
look  upon  him  as  a  good  life.     Lord  Mansfield.     The  question  of  fraud  can* 
not  exist  in  this  cftse.     When  a  man  makes  insurance  upon  a  life  generally, 
without  any  representation  of  the  sUite  of  the  life  insured,  the  insurer  takes  all 
the  risk,  unless  there  was  some  fraud  in  the  person  insuring,  either  by  his  sup- 
pressing some  circumstances  which  we  knew,  or  by  alleging  what  was  false. 
But  if  the  person  insuring  knew  no  mora  than  the  insurer,  the  latter  takes  the 
risk.     In  this  case  there  is  a  warranty,  and  wherever  that  is  the  case,  it  must 
at  all  events  be  proved  that  the  party  was  a  good  life,  which  makes  the  ques- 
tion on  a  warranty  much  larger  than  that  on  fraud.     Here  it  is  proved  thai 
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thmw%  W990O  repreaeatation  at  all  as  to  the  state  of  life,  nor  any  qneation  asked 
aboot  it;  nor  was  it  necessary.  Where  an  insurance  is  upon  a  representation, 
every  material  circumslance  should  be  mentioned,  surh  as  a^e,  life,  ^c.  But 
where  there  is  no  warranty,  then  nothing  need  be  told;  but  it  must  in  general 
be  proved,  if  litigated,  that  the  life  was  in  fact  n  good  one,  and  so  it  may  be 
though  he  have  a  particular  infirmity.  The  only  question  is,  whether  he  was 
in  a  reaseoabiy  good  state  of  health,  and  such  a  life  as  ought  to  be  insured  on 
commoo  terms.  The  jury  upon  this  direction,  without  going  out  of  court,  found 
a  verdict  for  the  plaintiff. 
6.  Wif.Lia  V.  Pools.  E.  T.  1780.  Cited  Park  on  Insurance,  684.  6th  Edit. 

Thia  was  an  action  on  a  policy  on  the  life  of  Sir  Simeon  Smart,  Bart,  from  ^f*'  ^^rm 
the  Isl  of  April,  1779,  to  the  Ist  of  April,  1780.  and  during  the  life  of  Eliza  ^^r*  "."■■• 
Edgiy  Ewer.     His  policy  contained  a  warranty  that  Sir  Simeon  was  about  57  *r^^!J®^ 
years  of  age,  and  in  good  heaUh,  on  the  llth  of  May,  1779,  and  that  Mrs.  ^^^^  ^  J 
Ewer  was  about  78  years  of  age.     The  defendant  at  the  trial  admitted  that  nbjMt  to 
Sir  Simeon  and  Mrs.  Ewer  were  of  the  respective  ages  mentioned  in  the  war*  vioi<»nt  fits 
ranty;  that  he  died  before  the   1st  of  April,   1780,   and  that  she  was  living,  of  (be  goot. 
Two  questions  were  intended  to  have  been  made;   1st.  As  to  the  plaintiff's  in*  Kccompani 
terest.     2nd.  On  the  warranty  of  health.     The  former  was  disposed  of  by  the  l^^^^  ^ 
fAaiaCifT^a  having  proved  a  judgment  debt.     As  to  the  latter,  it  appeared  in  ev-co^v"?  * 
idence,  that  although  Sir  Simeon  was  troubled  with  spasms  and  cramps  from  Moot; 
I'iolent  fiu  of  the  gotft,  he  was  in  as  good  health,  when  the  policy  was  under- 
written, as  be  had  beeii  for  a  long  time  befbre.     It  was  also  proved  by  the  bro« 
ker  who  efkcied  the  policy  that  the  underwriters  were  told  that  Sir  Simeon 
waa  subject  to  the  gout.     Dr.  Heberden  and  other  gentlemen  of  the  fiiculty 
were  examined,  who  proved  that  spasms  and  convulsions  were  symptoms  inci- 
dent to  the  gout.     Lord  Mansfield.     The  imperfection  of  language  is  such 
that  we  have  not  words  for  every  different  idea;  and  the  real  intention  of  par- 
ties must  be  found  out  by  the  subject  matter.     By  the  present  policy,  the  life 
is  warranted,  |o  some  of  the  underwriters  in  health,  to  others  in  good  heahh,     . 
and  yet  there  was  no  difference  intended  in  point  of  fact;  -such  a  warrranty 
can  never  Eneao  that  a  man  has  not  the  seeds  of  a  disorder.     We  are  all  horn 
with  the  seeds  of  mortality  in  us.     A  man  subject  to  the  gout,  is  a  life  capable 
of  being  insured,  if  he  has  no  siaknesa  at  the  time  to  make  it  an  unequal  oon- 
trad.     There  was  a  verdict  for  the  plaintiff. 

7.  Watso.t  v.  Mainwarino.  E.  T.  1813.  C.  P.  4  Taunt.  763. 

tAclioo  on  a  policy  of  insurance.     For  the  plaintiff  it  was  proved,  by  «o  eint-  Beeaotethe 
nent  physician  of  Bath,  to  whom  Dr.  Watson  had  applied  for  advice,  that  his^^""  **diM>r 
disorder  was  an  affection  of  the  bowels;  that  this  disease  may  proceed  ^^ om  ,^'^||^'^|^' 
either  of  two  causes,  the  one  a  defect  of  some  of  the  internal  organs,  the  other  nfe,**  jgcea 
a  mere  dispcpsia:  that  the  first  would  (end  to  shorten  life;  that  the  second^ fined  to  dw 
though  it  renders  the  patient  uncomfortable,  does  not  generally,  unless  it  in- ^aiet  which 
creases  to  an  excessive  degree,  tend  to  shorten  life;  and  that  the  complaint  °'°*'l/^<^^* 
with  which  Dr.  Watson  was  afflicted  was  not  the  organic  diapepsia.     Several  |J\*^  ^nden 
other  medical  men  stated  that  they  had  attended  Dr;  Watson  since  the  policy  ^* 
bad  been  effected,  and  that  he  was  then  quite  free  from  the  disorder.     It  waa 
left  to  the  jury  whether  the  patient's  complaint  was  the  organic  dyspepsia,  and 
if  it  waa  not,  wbeiber  the  dyspepsia  under  which  he  laboured  was,  at  the  time 
of  efficting  t!ic  policy,  of  such  a  degree  that  by  its  excess  it  tended  to  shorten 
life.     The  jury  /round  that  it  waa  neither  x>rganic  nor  excessive,  and  gave  a 
verdict  for  the  plaioliff! 

Per  Cur,  All  disorders  have  more  or  less  a  tendency  to  shorten  life,  even 
«be  moot  trifling;  as  for  instanoe,  corns  may  end  in  a  mortification,  that  is  not 
the  meaning  of  the  daoae:  if  dyspepsia  were  a  disorder  that  tended  lo  shorten 
life  within  Ibis  exception,  the  lives  of  half  the  members*  of  the  profbsaion  of  tbe 
law  would  be  uninaurable.  f  t8  1 

8.  Ayiso.v  V.  KiNMAiRD.  H.  T.  1805.  K.  B.  6  Eaat,  188;  S.  C.  2  Smith, 237. .j^^  ^^ 

This  was  an  action  upon  a  policy  of  insurance,  by  the  defendants,  the  diree- that  thspay 
tors  of  the  Westminstor  Insurance  Company,  on  the  Ufa  of  Sarah,  the  wife  of  ty  wu  in  s 
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bad  0tot6  •ftht  plaintiff;  which  was  tried  befiwe  Graham,  B.,  at  the  iiBt  aomnMr  smises 
hMlib,  dec  for  Lancaster.     The  policy  of  insurance  was  dated  the  22d  of  November^ 
■iRde*to  a    ^  ^^^'  ^'^^^  *  warrant  that  the  said  S.  ^ .  was  in  good  heaUh,.and  not  exceeding 
thfrd  Mraon  ^^o  •g^  o^^^  years.     AppUcatroo  was  mnde  hy  Avison  to  the  agent  of  the  ra* 
by  iha  de    surance  office  at  Manchester,  on  the  lUh  of  November,  1802,  who  after  bav^ 
ceased  may  ing  called  in  »  surgeon  at  Manclicster  to  examine  Mrs.  Avison,  wrote  up  lo 
be  received.  J^ndon  to  effect  the  insurance.     This  surgeon,  upon  being  called  in  as  a  wit- 
ness at  the  trial,  stated  that  he  never  was  more  smisfied  in  his  li(e;  the  pnlse 
of  Mrs.  A.  was  good;  and  he  never  knew  any  person  affected  with  liquor  but 
it  was  discoverahle  upon  her  pnlse.     Other  witness(>s  were  called  on  the  part 
of  the  plaintiff,  to  prove  the  good  state  of  heahh  of  Mrs.  A.  at  the  time  of  the 
insurance;  and  on  the  part  of  the  defendant  some  were  called  to  prove  that  she- 
Bad  acquired  a  habit  of  drinking,  which  at  that  time  had  impaired  her  con^itu- 
tion;  and  she  died  in  about  six  months  afterwards,  in  May,  1805.  An  apothe- 
cary was  also  called  who  attended  her  on  the  ^2d  of  November.     He  was  cal- 
led to  attend  her  on  the  15th,  and  he  said  that  he  found  that  the  stomach  was 
somewhat  affected:  that  she  took  too  copiously  of  spirits;  he  considered  her,, 
however,  as  a  healthy  woman,  and  he  would  not  administer  much  medicine^ 
and  she  recovered  by  one  of  those  -effects  of  nature  which  resuJt  from  a  youngs 
and  good  csonstitution;  but  he  thought  her  illness  of  so  much  importance  that 
if  she  continued  the  habit  of  drinking,  it  would  endanger  her  life.     It  appearedr 
that  she  miffht  have  taken  probably  about  a  bottle  of  brandy  a  day.      Sttsan« 
nah  Lee  said,  that  she  saw  Mrs.  Avison  about  a  day  or  two  after  she  had  been- 
to  Manchester,  which  was  nine  miles  from  her  home;  she  called  on  her,  not 
knowing  that  she  was  ill;  she  found  her  in  bed  at  eleven  oVlock  in  the  fore<» 
noon;  she  spoke  very  faintly,  and  said  she  was  very  poorly;  that  she  had  been- 
to  Manchester  to  get  her  life  insured;  that  she  was  poorly  when  she  went; 
that  the  policy  would  not  come  b^ck  from  London  in  less  than  ton  days;  sim^ 
that  she  was  afraid  she  should  not  live  till  it  came  back,  and  if  that  were  the 
case,  her  husband  would  not  get  the  money.     The  counsel  for  the  plaintiff  ob« 
jected  to  this  evidence,  in  the  early  part  of  it,  as  to  the  declarations  of  the  wife^ 
which  they  said  should  not  be  received  for  or  against  her  husband;  but  tha 
learned  judge  held  that  as  the  evidence  of  the  apothecary  and  of  Thorpe  the 
surgeon,  who  examined  her  at  Manchester,  were  founded,  in  a  great  measure, 
on  her  representations  of  the  state  of  her  health,  and  as  the  general  opinion  e^ 
a  surgeon  concerning  the  state  of  the  heahh  of  any  person  must  partly  be  for- 
med upen  the  evidence  of  the  person  himself,  the  evidence  was  admissibto. 
He  then  directed  the  jury  to  consider  whether  this  habit  of  excessive  drinking^ 
was  formed  at  the  time  of  the  inr'trance,  and  whether  any  mischief  was  done 
by  it  to  the  constitution  of  Mrs.  A.,  so  that  unless  she  abandoned  it  she  should 
not  be  in  good  health.     The  jury  found  a  verdict  tor  the  defendants. 

r  29  1  "^^^  ^*"''  '^^^^  ^^^  appears  to  have  been  argued,  by  the  counsel  for  the 
^  -I  plaintiff,  upon  principles  of  much  greater  latitude  and  importance  than  the  scope 
and  extent  of  the  question  really  before  the  Conrt,  and  the  principles  arising^ 
out  of  it,  justly  warrant.  It  is  not  now  a  question  whether  the  mutual  confi-^ 
dence  between  a  husband  and  wife  should  be  broken,  and  whether  by  the  dia* 
clesure  of  the  testimony  now  disputed,  the  means  should  be  afforded  of  wrest- 
ing from  the  bosom  of  the  wife  those  secrets  which  were  deposited  there  by 
the  husband  in  the  unrestrained  communications  of  family  intercourse.  It  is, 
on  the  contrary,  now  only  required  that  a  sick  person  should  be  heard  to  state 
that  which  at  all  times  patients  have  been  admitted  to  state,  namely,  the  cause 
the  rise,  and  the  progress  of  their  malady,  and  the  period  at  which  to  fix  the 
commencement  of  those  symptoms  which  mark  the  nature  of  the  disorder  with 
which  they  are  afflicted.  To  this  extent  only,  and  no  further,  is  the  evidence 
in  this  case  applied.  A  woman  is  here  found  in  a  state  of  bodily  infirmity,  and 
she  declares  that  this  bodily  infirmity  had  existed  some  days  before,  when  she 
went  to  Manchester;  she  assigns  that  time  as  a  date  to  which  to  otiribute  the 
access  of  her  malady,  and  is  not  required  to.  give  evidence  of  the  fact  of  her 
going  to  Manchester,  for  that  was  already  proved.     Whenever  any  evidcoco 
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|0  given  «f  the  state  of  a  patient's  health  by  a  medical  man,  and  whenerer  a 
^ymaan  viaka  n  patient,  questions  must  be  f»ut  and  answered:  How  do  yoa 
4bel  youveelt?  When  did  your  symptoms  of  tndtftposition  first  commence?  or, 
How  long^hive  you  been  ill  ?  For  it  is  impo«9<>ible  to  judge  of  health  merely 
from  the  tace,  the  complexinn,  or  the  pulse.  What  then  does  the  woman  sjiy, 
•4ind  what  is  the  sut>8tance  of  her  representations  to  Mrs.  Lee?  Why,  no  more 
•than  this,  that  she  waa  ill  iit  the  time  she  wa<9  in  bed:  that  her  being  ill  was  the 
ireasoo  of  her  lying  in  bed  so  late;  and  that  her  then  present  illness  had  lasted 
irom  the  time  when  she  went  to  Manchester.  But  on  another  ground,  this 
evidence  is  admissible;  (or  if  the  surgeon  founds  his  knowledge  of  the  state  of 
the  party's  health  principally  upon  her  own  representation,  which  he  mu^  do, 
4hee  (his  is  only  the  cross-examination  of  the  same  witness,  the  wife  and  pa- 
tient herself,  as  to  the  state  of  her  health,  concerning  which  she  has  given  dif* 
ferent  statements  at  different  times.  It  may  be  said,  however,  that  the  uncer- 
tain declarations  of  third  parties  are  never  recei%-ed  in  evidence,  they  not  be- 
ing upon  oath;  but  that  objection  is  not  material,  for  there  are  some  excep- 
tions, and  we  remember  a  notable  case  of  such  exception.  A  person  was  at- 
testing witness  to  a  bond*:  aAer  his  death  it  was  necessary  to  prove  his  hand- 
writing as  attesting  witness;  proof  was,  therefore,  given  of  his  death,  and  on 
the  other  side,  evidence  was  received  of  a  communication  made  in  his  dying 
anoments  upon  this  principle,  that  if  we  had  put  the  deed  into  his  hands  at  the 
trial,  I  might  Vuive  asked  him  the  questions  to  which  these  common icationa 
would  have  applied  Bat  however,  independently  of  such  authority,  if  this 
woman's  declarations  to  the  surgeon,  given  at  a  contemporary  period  nearly, 
are  received,  her  declarations  gi^ven  to  Mrs.  Lee  show  that  at  least  she  was 
net  to  be  whoNy  believed.  And  therefore,  as  this  does  nat  break  in  upon  the 
principle  of  keeping  inviolate  the  confidence  of  private  life,  for  the  preserva- 
tion of  matrimonial  comfort,  we  think  that  this  statement  by  her,  nearly  con- 
temporary te  her  examination  by  the  surgeon,  of  a  fact  which  must  be  known 
to  her  particularly  and  pirsonallv,  must  be  admissible. 

9.  Stacvpolb  V.  SiMoiv.  H.  T.  1779.  Cited  Park  on  Insurance,  585.  l    ?^   ] 

This  was  an  action  on  a  policy  of  insurftnce  for  1601.  at  four  guineas  p©r  And  if  fraod 
«ent,  in  case  Dniry  Sheppry  r-hould  die  at  any  time  between  the  1st  of  April,  ^^u^^^j^jj^ 
1777,  and  the  1st  of  April,  1778,  both  days  included,  nnd  dnrinv  the  life-time  a pponra.ih^ 
«f  John  Sheppev,  the  father  of  Drnry;  but  in  case   the  said  John  should  die  policy  will 
before  the  said  Drary^  the  policy  to  be  void:  the  question  was,  as  to  the  repre*  be  viiiatad. 
eentation  of  the  life  at  the  time  of  the  insurance.     The  interest  in  the  insur- 
ance was  9001.  due  from  Drory  Sheppey  to  the  plaintiff.     It  was  admitted thtit 
the  life  expired  within  the  time  limited  in  the  policy.     Drpry  Sheppey  had  a 
place  in  the  Custom-house  of  Ireland <  and  was  in  bad  circumstances;  he  went 
to  the  south  of  France  for  the  benefit  of  his  heahh,  or  to  avoid  his  creditors, 
and  there  died.     The  broker  who  effected  the  policy  told  the  underwriters 
that  the  gentleman  for  whom  he  acted  would  not  warrant,  but  from  the  account 
lie,  the  broker,  had  received,  he  believed  it  to  be  a  good  life. 

Lord  Mansfield.     As  to  the  interest,  this  policy  may  be  considered  as  a 
eollateral  security  for  the  debt  due  to  the  plaintiff.     Where  there  is  no  war- 
ranty the  underwriter  runs  the  risk  of  its  being  a  good  life  or  not.     If  there  be 
a  concealment  of  the  knowledge  of  the  state  of  the  life,  it  is  a  fraud,     it  ta  a 
role  that  every  subsequent  underwriter  gives  credit  to  the  representation  made 
to  the  first;  and  k  is  allowed  that  any  subsequent  underwriter  may  give  in  evi- 
dence a  misrepsenfation  to  thefhrst.     The  broker  hero  does  not  pretend  to  any 
knowledge  of  his  own,  but  speaks  from  information.  There  is  no  fraud  in  him. 
There  was  a  verdict  for  the  plaintiff.     Even  where  there  is  an  express  warran- 
ty that  the  person  is  in  good  health,  it  is  sufficient  that  he  is  in  a  reasonable 
jood  state  of  health;  fnr  it  never  ran  mean  that  the  tenfui  que  e-e  i^  perfectly 
tree  from  the  seedst  of  disorder;  nay,  even  if  the  person  whose  life  was  insured 
laboured    under  a   particular  infirmity,  if  it  can  be  proved  by  medrcal  men 
that  it  did  not  at  all,  in  their  judgment,  contribute  to  hU  death,  the  warranty 
of  health  has  beea  fully  complied  with,  and  (he  insurer  is  liable. 
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Howeter,  10.  HDOtfBifJif  V.  Ratlct.  E.  T.  1815.  G.  P.  6  Tattnt«  186. 

where  the  j^^  conditions  of  a  lifo  insurance  required  a  declaration  of  the  state  of  the 
'^'^^  di*'  health  of  the  assured,  and  the  policy  was  to  be  valid  only  if  the  statement  were 
tbo^AMorcni  ^^^^  ^^^^  *^  misrepresentation  and  reservation.  The  declaration  described 
en  resident  the  assured  as  resident  at  Fisherton  An^er.  She  was  then  a  prisoner  in  the 
at  Fisherion  county  gaol  there.  On  a  rule  nin  to  set  aside  the  nonsuit  and  have  a  new  trial 
not  disclofl  ihe  Court  observed  that  they  had  examined  the  documents,  and  there  was  no- 
ing  that  »hO(hing  express  in  the  terms  of  the  policy  which  required  the  imprisonment  to  Im 
?T**^'"^^]  stated,  nor  was  there  kn  omission  of  the  statement  of  any  matter  which  the  oi^ 
holde'n  lo  fico  called  for;  nevertherless,  if  the  imprisonment  were  a  material  fact,  the 
bo  e  qaes  keeping  it  back  would  be  fata);  but  it  ought  to  have  been  submitted  to  the  jury, 
tion  for  the  whether  the  omission  of  the  fact  relied  on  was  or  was  not  a  material  omtsston; 
jarj?,  wbeth|i|^refore  jhcre  must  be  new  trial. 

•'^^Y"'  1 1.  Want  v.  Blunt.  «.  T.  1810.  K.  B.  12  East,  183. 

Dritonmcnt  ^^  *^®  ^'^  ^^  June,  1796,  the  defendants,  being  three  of  the  conmiittee  of 
wBi  a  fact  'h®  Li^<^  Assurance  Society,  for  the  benefit  of  widows  and  female  relations, 
material  to  executed  a  policy,  reciting  that  William  Wyatt  Want,  of  Windsor,  had  be- 
bedieelosedcome  a  member  of  the  society,  according  to  the  deed  of  settlement  of  the  19th 
to  the  aeeo  ^  December,  1795,  inrolled  in  the  Court  of  King's  Bench,  and  had  propo*' 
'^^  ed  to  make  assurance  with  the  said  society,  for  an  annuity  of  50/.  to  be  paid 

.jir  to  Elizabeth,  his  wife,  for  her  life,  in  case  she  should  survive  htm,  and  had  d^ 

„]^n(,,f t)jg  livered  in  a  declaration  setting  forth  their  respective  ages,  and  his  state  of 
premiom  health,  and  reciting  that  the  society  had  .consented  to  assure  such  annuity,  io 
rant  be  ao  consideration  of  a  quarterly  premium  of  2/.  135.  6cl.  to  be  paid  to  the  aocieCy 
eoiding  to  during  the  life  of  the  said  W.  W.  Want;  the  policy  then  recited  that  W;  W. 
the  terms  Yf^^i  had  executed  tho  said  deed  of  settlement,  and  had  paid  the  prenii- 
med,  and  ^^  ^  ^^^  quarter  of  a  year,  from  the  date  of  the  policy;  thereupon,  the  de- 
rest  indent  ^adants,  whose  names  were  subpcribed  to  the  policy,  and  their  seal  affixed, 
of  the  par  being  three  of  the  committee  for  managing  the  affairs  of  the  society,  did,  (or, 
liee,  and  and  on  behalf  of  the  said  society,  covenant,  promise,  and  agree  to,  and  with 
erenotHotisthe  said  W.  W.  Want,  his  executors  and  administrators,  and  if  he  shall  well 
fied  by  a  ^^^  truly  pay,  or  cause  to  be  paid  to  the  clerk  and  tho  receiver  of  the  society 
enee%y  ^^'  ^^^  ^'""^  being,  tho  full  sum  of  2/.  \S$.  ed.  on  every  25th  of  March,  24lh 
prti.  o^  June,  ^9th  of  September,  and  20th  of  December,  during  the  life  of  the 

said  W.  W.  Want,  or  within  such  time  aAer  those  days  respeetively,  as  is  or 
shall  be  allowed  for  that  purpose  by  the  rules  of  the  said  society;  and  if  he 
shall  also  pay  and  contribute  bis  proportion  of  the  monies  which  the  members 
of  the  society  shall,  during  his  life,  be  called  upon  to  pay  and  contribute  ac- 
cording to  the  rules,  towards  making  good  any  deficiency  of  the  funds  of  the 
Boeiety,  to  answer  the  claims  upon  it,,  and  shall  in  ail  other  respects  observe 
the  rules  and  bye-laws  of  the  society ;  then  on  due  proof  being  made  of  the 
death  of  the  said  W.  W.  Want,  the  committee  of  the  society  for  the  time  be- 
ings shall  and  will  well  and  truly  pay,  out  of  the  stock  and  funds  of  the  so- 
ciety, unto  the  said  Elizabeth,  or  her  assigns,  afler  his  death,  in  case  she 
shall  survive  him,  one  clear  annuity  of  50/.  during  her  life,  by  equal  payments, 
on  the  25th  of  March,  24th  of  June,  29th  of  September,  and  the  20th  of 
December,  in  every  year,  the  first  payment  to  be  made  on  such  of  those  days 
as  should  f^rst  and  next  happen  after  the  decease  of  the  said  W,  W.  Want«--*-> 
Added  to  the  policy  was  a  N.  B.,  that  by  the  rules  of  the  society,  if  any  mem* 
ber  neglect  to  pay  the  quarterly  premium  for  fifteen  days  afier  the  same  be« 
come  due,  the  policy  will  be  void,  unless  the  member  continuing  in  as  good 
health  as  when  the  policy  expired,  pay  up  within  m  calendar  months  then 
next  all  arrears,  together  with  5s.  for  every  month  elapsed  after  such  premtuoi 
,  became  due,  or  5«.  for  the  time  elapsed,  if  less  than  a  month.  There  was  an- 
othor  policy  of  the  same  tenor  and  date  for  another  like  annuity  of  501.  By 
the  rules  of  the  society,  it  was  amongst  other  things  declared  and  agreea, 
that  if  any  member  of  that  society  should  neglect  to  pay  any  quarterly  premi- 
um which  should  be  payable  for  any  assurance,  for  the  space  of  fifteen  days 
after  the  same  should  become  due,  th^n  (he  policy  should  ceaae  and  determioei 
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iiig  saeh  deimit  aboiild,  within  stx  calendar  inontba  next  ensuing,  eontintting 
ID  aegood  heakh  ai  at  the  time  tlie  poliej  was  suffered  to  expire,  pay  up  all 
•mats  of  aocb  premiums^  together  with  5a.  for  evejry  nmnlh  which  should 
have  elapsed.  The  case  then  slates,  that  continually  from  the  time  of  making 
the  two  fiolicies,  the  quarterly  premiums  theroin  mentioned,  which  respective^ 
ly  beeamedne  before,  and  on  the  ;29th  o(  September,  ltt08,  were  duly  paid 
within  the  time  allowed  for  that  purpose;  hut  that  the  quarterly  payments 
whtefe  hecaoie  due  on  the  20th  of  I>ecember,  1808,  were  n'4  paid  at  the  time 
Ihey  became  due-,  that  W.  W.  Want  died  on  the  35th  of  December,  1806; 
that  he  did  not  in  bis  lift-time  pay,  or  tender,  or  offer  to  pay  the  said 
^[mneriy  pfeiDiuiBs,  which  became  due  on  the  £Oth  of  December,  1808,  or 
either  of  them,  but  thet  on  the  !27th  of  Decem!>er,  I80ii,  which  waft  aAer  his 
death,  but  within  fifteen  days  after  the  said ^Oth  of  December,  when  ihey  bad 
become  due,  the  said  two  quarterly  premiums  were  tendered  and  oftered'to  be 
paid  by  the  execotors  of  the  said  W.  W,  Want,  to  the  clerk  and  receiver  of 
the  said  society,  to  whom  also  due  proof  of  his  death  was  offered,  who  refused 
.lo  receiTetfaeni.  This  is  a  contract  of  assurance,  and  must  be  construed 
accordiDg  to  the  meaning  of  the  parties  expressed  in  the  deed  of  policy.  It 
la  an  insurance  on  the  life  of  the  husband,  not  as  usually  is  the  case^  of  a  cer- 
tain sum  of  money  payable  on  the  event  of  his  death,  during  the  continuance 
«»f  the  pokicy  or  insurance,  but  of  an  annual  payment  of  his  wife  (or  her  life, 
la  case  she  shaiJ  survive  him,  to  commence  from  and  after  his  decease;  the 
risk  insered  against  is  hia  death,  and  the  premium  is  a  quarterly  payment,  to 
be  made  by  him  to  the  society,  who  are  tl»e  underwriters,  during  his  life.  The 
duration  ^  the  iosDrance  is  so  long  as  he  shall  continue  to  make  those  quar« 
ieriy  paymeoim-y  but  the  insurance  is  not  to  be  void  if  he  pay  the  quarterly  * 
premium  within  such  time  after  the  quarter  day  as  is  allowed  by  the  rules  of 
the  society.  The  rules  of  the  society,  as  stated  in  the  case,  are,  that  if  any 
member  should  neglect  to  pay  any  quarterly  premium  for  the  space  of  fifteen 
days  after  the  same  should  become  due,  then  the  policy  and  assurance  thereby 
made  shoukl  absolutely  cease,  and  be  void  to  all  intents  and  purposes,  unless 
the  member  making  such  default,  should,  within  six  calendar  months  then 
next,  continuing  in  as  good  health  as  when  his  policy- was  suffered  to  expire, 
pay  up  all  arreats  of  such  quarterly  premiums,  and  alao  5$.  for  *every  month^ 
and  fraetioo  oi  a  OEiontb,  which  should  have  elapsed  since  such  premium  be- 
aane  due.  This  is  the  only  rule  of  the  society  allowing  any  further  time  be* 
ycNid  the  quarter  day,  and.by  this  rule  it  seems  to  be  allowed  to  the  assured  or 
flsmaber  to  keep  his  assurance  on  fool,  and  his  policy  in  force,  on  the  terms  of 
simply  paying  up  the  quarterly  premium,  if  the  neglect  has  not  exceeded,  fif- 
teen days  after  the  same  b^ame  due,  without  any  additional  penalty,  and 
without  the  condition,  which  is  imposed  in  case  of  longer  neglect,  of  being  in 
as  good  state  of  health  as  when  his  policy  expired.  But  the  plfuntift*  contends, 
and  her  whole  case  depends  on  making  out  that  point,  that  by  the  true  con« 
slniction  of  thia  rule4>f  the  society,  end  the  clause  in  the  policy  reierring  to 
It,  it  is  not  necessary  that  the  party  whose  life  is  insured  should  himself  pay^ 
Of  cause  to  be  paid,  the  premium  within  fifteen  days,  or,  in  fact,  be  alive  at 
the  tioie  it  ts  pMd;  but  that  it  ia  sufficient  if  any  other  person  interested  in  the 
inaarance  should  cause  it  to  be  paid  within  fifteen  days,  though  the  event  iii*  I  99  | 
anred  agaUut  might  then  have  happened.  In  order  to  determine  this  point,  it 
is  materiai  to  comder,  1st. .  Whether  at  the  time  of  the  death  of  the  person 
ieaured;  the  policy  were  or  were  not  expired;  because  if  the  policy  were  ex- 
pired at  the  time,  the  defendants  cmnot  be  liable.  Now  the  insurance  is  for 
a  quarter  af  a  year,  and  so  on,  fiom  quarter  to  quarter,  and  it  (*xpir(*s  at  the  . 
quarter  day;  such  ia  the  clear  understanding  of  the  parlies,  as  expressed  in 
the  rule  of  the  society,  referred  to  by  the  policy,  and  stated  in  the  case,  viz. 
eoBttnuing  in  ae  good  health  as  when  his  policy  was  suffered  to  expire;  that 
nust  refer  to  the  quarter  day,  up  to  which  only  the  premium  had  been  paid, 
BM^  cannot  include  the  further  term  of  fifteen  days,  which  must  be  covered  by 
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the  further  premium;  eeeh  premium  being  ibr  an  assurance  for  a  quarter  ef  « 
year  only,  and  not  for  a  quarter  and  fifteen  days;  for  these  teasmis,  we  areof 
opinion,  that  the  death  of  W.  W.  Want,  which  happetietf  on  the  55th  of  De- 
cember, was  during  a  peri  )d  of  ti;ne  not  covered  by  the  policy,  and  that  oil 
the  true  construction  nf  the  policy  and  ni!es  of  the  society,  the  insurance 
could  not  (te  continued  beyond  tb<>  expiration  of  the  quarter,  which  ended  on 
the  20th  of  December,  by  h  tend«*r  of  the  premium  by  bis  executors,  after  his 
Ifn  mnn  death,  though  within  fifteen  days-after  the  quarter  day,  so  as  to  Include  within 
whoM  life  ih^  policy  the  pc^riod  of  his  death.     The  consequence   is,  that  judgment  erf 

unrJl^ln  11  ^^^^^'^  f""*^  ^«  cntcred. 

n  certahi  12.   LocKTRR  v.  Offlf.y.   E.  T.    1786.   K    B.    1  T.  R.  260. 

day,  die  of      Per  Willes,  J.  I  will  put  a  csi^e',  suppose  an  insurance  on  a  men's  Kie  (or  a 

ter  the  day  year,  and  some  short  time  before  the  expiration  of  ihe  term,  he  receives  a  mon> 

of  a  woandmi  wound,  of  which  he  dies  after  rhe  year;  the  insurer  would  not  be  Irable. 
recei  v  ed  _-™_^  ' 

rtir  ,,„  IV.  MAIUNE* 

anee,  the  (A)  Kelativb  to  what  persons  mat  insure. 

lAMrer  i«  1.  RapHaEL  V.  Npsbit.  M.  T.    1794.   K.  B.  6  T.  R.  2S. 

not  liable.        Plea  of  alienage  to  an  action  on  a  policy. of  insurance,  brought  in  the  name 
...  of  an  English  a^ent,  for  his  principal,  and  alien;  and  such  interest  appearing 

aonoure'^t ^'^  ^^  record,  Lord  Kenyon,  C.  J.  said,  that  the  Court  bad  considered  t hie 
case,  and  unless  any  thing  mnre  could  be  urged  at  the  bar  to  shake  the  opin^* 
ion  they  had  formed,  they  wereof  op-nion  that  judg,ment  must  be  given  for  the 
defendants,  on  this  ground,  that  an  action  will  not  lie  either  by  or  in  favour  of 
[  ^*  ]    m  alien  enemy. 
And  if  ibey  g    Gamba  v.  Le  Mesurier.  M.  T.   1B(W.  K.  B,  4  East,  408. 

not  be'on  ^^his  was  an  action  upon  a  policy  eflfectodby  French  subjects,  before  the  war 
forced  dar  which  broke  out  in  1793,  upon  the  ship  ^ole  and  her  cargo,  which  were  cap- 
log  the  wartured  afterwards  during  the  war.  The  action  was  brought  during  the  period 
or  af  er  its  hi  which  amity  was  restored  between  the  two  countries.  i 

terniins  p^f,  (Jn^      Xhis  action,  for  the  reasons  already  given  in  case  of  Kellnor  r; 

"'  Le  Mesurier,  wo  are  of  opinion  is  not  maintainable.     It  was  said  in  the  course 

of  the  argument  in  this  case,  on  the  part  of  the  plaintiff,  that  the  point  waa 
'made  by  Mr.  Warren  'on  *he  construction  and  effect  of  the  statutes  34  Geo.  3. 
c.  9.  s.  79.  ati  recognising  the  right  to  maintain  this  species* of  action,  upon 
which  we  have  observed  already.  The  other  grounds  upon  which  he  princi- 
pally rested  his  arguments  tor  the  defendants  have  not  induced  us  to  alter  the 
opinion  we  formed  on  the  hearing  of  the  former  case;  for  it  by  no  means  fol- 
lows that  an  action  can  be  maintained  on  a  contract  detriment nl  to  the  interests 
of  the  state,  because  until  a  particular  statute  was  made  to  prohibit  ransom  bills 
actions  were  in  fact  maintained  on  such  bilU,  for^  as  was  observed  at  the  bar 
at  the  time  when  such  contracts  were  allowed  to  be  sued  upon,  it  was  suppos- 
ed that  the  interests  of  the  country  were  rather  advanced  than  prejudiced  by 
them.  And  as  to  the  argument  built  upon  the  supposed  case  of  a  contract 
made  before  a- war,  to  supply  an  alien  %vith  a  certain  number  of  ships,  or  cer- 
tain quantities  of  goods  af\er  a  war,  it  does  not  appear  to  us  to  have  any  bear- 
ing on  the  question,  for  such  contract  would  not  have  any  tendency  to  assist 
the  enemy  by  indemnify'ng  him  against  the  reprisals  of  this  country,  unless  the 
supply  of  iships  or  goods  were  to  depend  on  the  losses  which  he  might  happen 
to  sustain  during  the  %var,  in  which  case  the  same  objection  would  hold  as  that 
which  prevents  an  insurance  during  the  war;  for  it  dif1«rs  only  in  degree, 
whether  an  enemy  be  indemnified  during  a  war,  for  the  losses  he  sustains  in 
cons<*quence  of  it,  or  whether  he  receives  a  compemtation  for  those  ssme  loss- 
es af^er  the  determination  of  the  war;  in  both  cases  the  loss  will  one  time  or 

•  The  instruincnt  by  which  ihe  contract  of  indutnnity  i*  effected  between  the  insurer  and 
the  inmred  in  dim>*iiiinfitcd  a  policy. 

Poltciej*  nre  of  two  distinct  kindn,  valued  and  open ;  io  the  former,  tiie  value  of  tlie  pro- 
perty insured  has  lN>eo  settled  between  the  parties,  mid  expressly  inserted  in  itie  instrument ; 
in  the  latter,  the  value  of  the  thing  insured  is  not  inserted,  but  must  be  ascertained  and  pro- 
ved at  the  trial. 

t  In  ^soeral  all  other  psrsons  may  insure ;  tee  %  Selw.  N.  P.  913.  5th  Edit. 
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iril  oo  Hie  coimtrj  of  which  the  msorer  is  a  «abject,  end  the  €nemf 
will,  daring  the  war,  receive  either  means  or  encouragement  .froin  his  lotves, 
being  in  the  one  case  compensated  as  they  shall  happen,  and  in  the  other  from 
hia  proepeci  of  indemnity  at  las^t. 

3.  BaAifooN  V.  NiasETT.  M.  T.   r794.  K.  B.  6  T.  R.  ?23. 
The  replication  to  the  first  plea  stated,  that  the  persons  intereHted  in  the  in-  Even  iho* 
aurniice  were,   betbre  the  comintencenient  of  the  war,  and  at  the  commence- tl>e  policy 
ment  of  (he  suit,  severally  and  respectively  indebted  to  the  plaintiflTin  divers  !**  ^'^/"'^*^<' 
8«aw  of  money y  exceeding  the  respective  interests  of  ihose  persons  in  the  ^^^^°  *"  j.^* 
goods. insured,  specifying  what  sum  was^  due  to  the  plaintiflT  from  each  of  those  OHtlvh  Mb 
persons  rei^pecliveiy.   The  replication  to  the  second  plea,  stated  that  the  expor- jooi  ns  iriw 
taiion  of  goods  insured,  which  consisted  of  muslins,  pieces  of  calico,  &c.  was  not  teo  Tor  ilui 
prohibited  by  any  law  at  the  time  ol   the- policy,  and  that  they  were  put  on  P*'^'**  *"* 
board  the  ship  beiore  the  commencement  of  the  war,  for  the  purpcse  of  beine  ^*^^J*^^* 

.     ,         ..  "^       -  J  c.  »  r     r  ©  and  ihe  pco 

carried  on  the  said  voyage,  &c.  p^,,y  ^^ 

hord  Kenyon,  C  J.  said,  that  the  Court  had  considered  this  case;  and  un-  ijriiiiil)  ma 
leae  any  thing  OKMre  could  be  urged  at  the  bar  to  shake  the  opinion  they  had  an  Mciora; 
ibnn,  they  were  of  opinion  that  judgment  must  bo  given  for  the  defendant  on   L  ^  J 
this  ground,  that  an  action  will  not  lie  either  by  or  in  favour^of  an  alien  enemy. 
4.  OoM  v.  Bruce.  £.  T.  laiO.  k.  B.  1^  East,  225. 

The  insurance  was  made  by  the  plaint iBs,  as  agents  of  John  Piatoono/f,  Amtthepar 
a  Russian  nub^ect  abroad,  in  whom  the  interest  was  averred  to  be  at  the  time  ^t  ^P*^^^^ 
of  the  insurance  and  of  the  loss.     The  ship,  which  was  nineteen  days.in  load-  ^     ^oftiii 
lag,  was  ready  and  sailed  from  the  Russian  port  on  the  nth  of  October,  1807,iy; 
but. was  brought  back  on  the  same  day,  confiscated  in  Pupsia,  hostilities  hav- 
iog  been  commenced  by  that  government  against  Great  Britain  on  the  day  be- 
fore, bm  which  event  was  of  course  unknown  at  the  time  when  the  insurance 
lias  effected  by  the  pliiintiffsin  London. 

Lord  Ellenbofough,  C.  J  ,  considered  that  the  plainfifll^^  having  eflfectedthe 
insurance,  without  any  consciousness  of  is  illegality  at  the  time,  were  entitled 
to  recover  back  Uie  premitim,  as  money  had  and  received  by  the  defendants  to 
thw  use  without  consideration:  and  thev  obtained  a  verdict  for  the  amount. 
Ta  entitle  the  underwriter  to  retain  the  premium,  he  should  bare  shown  that 
the  policy  would  have  attached  on  any  loss  happening  to  the  car^^o  on  board 
the  lighters  in  their  way  to  the  ship  before  the  commencement  of  host  litics, 
though  the  contract  was  not  made  till  after  hostilities  commenced;  but  the  pe- 
nod  lo  look  to  as  to  the  legality  of  the  contract  is  the  time  when  it  was  made; 
and  then  the  subjeets  of  Russia  had  become  enemies  of  this  country,  and  it  was 
no  longer  competent  for  the  subjects  of  this  country  to  enter  into  such  contract. 
But  no  such  blame  attaches  to  the  plaint  ifis,  who  were  ignorant  of  the  foct  at 
the  time  ;  and  therefore  they  are  entitled  to  a  return  of  premium. 

5.  Brandon  v.  CiiRLiNG.  M.  T.  1803.  K.  B.  4  East,  410.  Whinhnrl 

Thfs  was  the  case  of  a  policy  of  assurance  on  goods  purchased  on  account  ^^  ^^^^  ^f 
of  certain  Frenchanen,  and  shipped  for  their  benelk  on  lioard  the  Greyhound,  r<!'*iinK  tl*« 
an  American  ship,  before,  and  actually  exported  after,  the  declaration  of  hostil-  inturmic*, 
ities  between  the  countries  of  Great  Britain  and  Franco,  in  February,  1793  ;«nd»ttiwe 
and  the  question  was,  whether  a  policy  of  assurance  on  goods  effected  on  usu-  coHmii-nce 
al  terms  by  the  plaintiff,  a  British  subject  under  orders   from  the  French  sub-^^„,  ^^^ 
jects,  who  are  averred  to  be  interested  therein,  and   underwritten   by  the  de-  TUk\  and  it 
fendant,  a  British  subject^  be  an  insurance  valid  and  effectual  in 'point  of  law*,  malces  no 
for  thepurposte  of  covering  such  goods,  in  the  course  of  their  exportation  and  difference 
transit  from  Great  Britain  to  Bayonne,  in  France,  in  the  event,  which  has  ta- ' .  '  ^^  " 

11/.  ,  ,    ^  ,   .  '  tion  It 

ken  place,  of  a  war  between  the  two  countries.  t>roaclit  on 

Per  Cur.     Having  in  the  judgments  recently  given  by  u«,  in  the  cases  of^he  poliey 
Keilner  v.  Le  Mesurier,  and  Ganda  v.  Le  Mesnrier,  declared  our  opinion,  tirtur  th« 
that  tlie  general  terms  of  insurance  against  capture  are  to  be  understood  as  cewaiion  of 

•  It  w,  indeed,  extremely  qucsilonablc,  whether  .any  (TOiintrv,  on  the  breaking  our  of  a 
war,  baa  a  right  t«>  confiacaie  debts  from  its  subjocta  to  the  hofitlte  nation ;  fbr  the  general 
rule  appsari  to  be,  that  iaeorporstia  bello  aon  adqiriruatur;  tod  ahhough  il  bat  be«D  hiid. 
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r  36  I    rtrttially  contaiDiiifr  an  exception  of  eueh  cafiliifes  esinteki'eveiitiuiUy  be 

by  his  Majesfy  and  bia  subjects,  and  against  wbieh  a  British  aobjeci  could 
not,  consistently  with  bis  public  duty,  insure  in  direct  terms,  it  lollowa  as  a  coo«' 
sequence  of  the  stime  principle,  that  wherever  the  generality  oi  the  terms  of 
assurance  mijrht  in  their  actual  application  to  the  covering  of  any  particular 
riffk  prfKiucp,  if  e'^ect  were  given  to  them  in  their  extended  sense,  a  similar 
contravention  of  public  intere!«t,  the  insurjince  must  l>e  considered  in  such  a 
manner  as  to  exclude  the  particular  event  or  peril,  which  could  not,  for  the 
reason  above-mention^'d,  be  so  made  the  subject  of  a  legal  insurance,  indirect 
term^  bv  a  British  nndrrwriter*.  so  that  where  the  insurance  is  upon  goode 
generally,  a  provi<ir>  to  this  eVct  shall  in  all  cases  t»e  considered  ae  engratted 
therein,  viz.  provided  that  this  in  urnnce  shall  not  extend  to  cover  any  loss 
happening  during  the  existence  of  hostilities  between  the  re8p€^etive  countries 
of  the  assured  and  the  assurer;  because,  during  the  existence  of  such  hoatiii* 
ties,  the  subjects  of  one  country  cannot  allowably  lend  their  assistance  to  pro- 
tect by  insurance  the  property  and  commerce  of  the  subjects  of  the  ether. 
And  in  like  manner,  and  upon  similar  principles  of  public  policy,  the  risk  of 
detention  of  princes.  Sec,  mu^t  be  understood  to  be  restrained  and  qualified  by 
an  implied  proviso  tnat  it  shall  not  extend  to  cover  any  loss  happening  in  the 
course  of  any  contraband  adventure,  in  which  the  goods  would  become  liable 
to  seizure  as  forft^ited  by  the  laws  ofthecoimtry.  More  instances  might  be 
put  of  similar  implied  exceptions  which  may  arise  out  of  the  general  terms  of 
this  contract,  but  these  are  sufficient  for  the  present  purpose.  Inasmuch, 
therefore,  as  the  loss  now  in  -question  comes  whhin  the  immediate  scope  and 
terras  of  that  provision  which  we  consider  as  necessarily  to  be  implied  in  re- 
spect to  the  eventual  existence  of  hostilities  between  the  respective  countries 
r  37  J  of  the  assured  and  the  assurer,  we  are  upon  this  ground  of  opinion  that  the 
plaintif)*is  nor  entitled  to  recover.  • 

6.  FuNDT  V.  Watf.rs.  E.  T.  1812.  K.  B.  15East,260. 
jRot  the  ob  Yhe  British  agent  effected  a  policy  of  insurance  on  behalf  of  alien  ene- 
tSw'anen'**  "*****  who  became  enemies  after  tho  loss  happened,  but  before  the  action  cora- 
prinoipnl,  menced,  to  which  the  underwriter  had  only  pleaded  the  general  issue.  A 
on  wboM  verdict  having  been  obtained  for  the  plaintiflT  under  his  lordship's  direction , 
bebaira  who  thou,r;ht  that,  as  the  plntntifT  on  the  record  was  not  an  alien  enemy,  no 
Briti<ib  a  advantage  could  be  taken  -^f  the  objection  without  a  plea  of  alien  enemy;  it 
in'ln  a"  ^^^  moved  for  a  new  trial,  on  the  erround  that  the  persons  interested  in  five- 
Mumpiit  in^^'^^bs  of  the  cargo  being  alien  enemies  at  the  time  the  action  commenced,  no 
fail  own  recovery  could  be  had  by  the  plaintiff's  a^ent  on  their  behalf;  and  cited  Bran- 
sanie,  has  don  v.  Nesbitt,  6  Term.  Rep   ^.^;  where  this  question  was  so  decided,  upon  a 

b«5omo  an  p|ea  of  alien  enemy;  ahd  Bristow  v.  Towers,  6  Term.  Hep.  36;  wliere  the 
ononiy 

ainee  the       down  by  biifh  iMilh«>ri»y,  H  •!«.  P.  C.  vol.  i.  p.  95.  that  "by  tho  law  of  England,  debts  and 

eonfract        ^(*nr1<i  fonnd  in  ihi?i  rentm  t)R(<»Q«;injr  ?o  ;tlien  eiiernia^i  belong  ro  the  Kiny.  and  m'i\  he  aeised 

VfA*  m.tde    ^y  bim/'  yet  the  bonki«  to  whicli  referenee  lins  hnen  rnado  do  not  fUrniah  an  inatance  nf  the 

cannot  be'  ''"iz*"'^  of  dnhts*,  or  n  doeidod  c.i«e  in  Mippori  of  the  legality  of  auch  a  aeizure.     By  Magna  ^ 

taken  an      ^bnrta  merchant-a^rangf^ri  are,  upon  iho  hroakins:  diit  of  a  war,  to  b«i  attached,  and  kept 

der  the  em    **^*^bout  h  irm  tf»  bf»dy  or  ^o'xN,  until  it  nlnll  bo  know  how  the  EngtiT«li  nierchan'a  are  ireal- 

neral  iarae*  ®'^  ^^'  '^*  novcreiijn  of  rlieir  stnie  ;  and  if  the  la'tor  are  safe  there,  the  former  arrto  be  safe 

'.here,  arat.  Mi?.  Char.  c.  ^:  so  fhit  foreign  mnrchantd could  auffernnthing  in  Engtand,  nn- 

le!«9  hv  way  of  ref  nliafron  and  repriMal.     An  ordinancu  of  a  atate  deereetng  a  a«izure  of  debts 

duo  from  iu  iiubjeo'««  to  nlien  enemlei*  nppeara  to  bo  iilegal  and  vuid,  «a  contrary  to  the  law 

of  naiion«.     Therefore*  whom  an  ordinance  waa  made  by  the  grtTernmeni  of  Denmark,  pend  - 

iug  hoAtilitie.s  with  Greil  Rriiain.  wliereby  all  ^hips,  goods,  money,   or  m'lnny'a  worth,  of 

or  belonging  to  Engli«*h  I'uhJHct'*.  were  declared  to  be  acqneatnited  and  detained;  and  all 

persons  were  rnmnianded.  within  three  day^.  to  tranamtt  an  account  of  debts  due  to  Engliab 

•nhjeot!!,  in  default  of  wh  ch  'hey  were  to  bo  proceeded  acutnat  in  the  Exdiequer ;  in  conaa-* 

2uence  of  which,  a  auit  ilien  d«!pendin«  in  the  Danish  court  n»r  recovering  a  debt  due  fmm  a 
^hni^h  to  H  Bi'itii^h  siiijcct  wan  not  furiher  pmiiecuied,  and  the  debt  w.ia  afterwards  paid  by 
the  D«ml»ih  a  hjoct  ai  uw^  rnii;  !*p(icifi<'d  by  the  ordinnnci*,  lo  cnmnii!<Hionera  appointed  invir- 
tueof  tho  orrlin.mc;o  to  rt-coivu  ;i:iyment,  opm  pmdiic'ion  of  whose  r«f?eipl  tho  Danish  court 
qiia<he<I  tho  siiil ;  this  wa<  huld  to  h**  np  aiisw»r  to  an  action  asoiii«t  the  Danish  xuhject  lo 
recover  tJie  fiamo  debt  in  the  nuurtn  iS  ihix  country ;  fur  tlie  ordin^noe  not  being  coofannabla 
to  the  law  of  oations,  was  held  to  be  void;  WaUn  and  otbara  v.  Oxhalin,  6M.  &  S.  92. 
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eiri^Miee  of  ikOitiio  aiifiAage  wad>cc«tv«d  up«n  the  g«]iei«l  iwue,  oil  i^bach  a 
speoial  verdict  was  aAeriracrda  found.     . 

Ptr  Cur,  The  ground  of  our  decision  in  thU  case  wlli  not  at  all  clash  with 
the  docirtoe  laid  down  by  the  Court  in  Brandon  v.  Nesbitt.  The  point  there 
decided  was,  that  the  fact  of  the  parties  interested  in  the  insurance  having  be« 
come  alien  enemies  before  the  loss  happened,  might  be  pleaded  to  an  action 
brought  in  (he  name  of  the  British  agent  who  effected  the  insurance*,  and  the 
Court  are  disposed  to  confirm  tliat  doctrine.  But  the  defence  of  alien  enemy 
maat  be  accommodated  to  the  nature  of  the  transaction  out  of  which  it  arise*; 
it  may  go  to  the  contract  itself  on  which  the  plaintiff  sues,  and  operate  as  a 
perpetual  lies;  or  the  objection  may,  as  in  a  case  of  this  sort,  be  merely  per- 
sonal, in  respect  to  the  capacity  of  the  party  to  sue  upon  it.  Here  the  ob* 
jection  is  taken  upon  the  general  issue,  which  is  a  plea  of  a  perpetual  lien, 
and  if  fouod  against  the  plaintiff,  would  havo  concluded  him  fur  ever;  so  that, 
though  peace  should  be  established  to-morrow  between  the  two  countries,  *and 
the  Crown  should  not  have  interfered  to  seize  the  debt;  yet  on  this  in  bar  the 
plaiotiO*  would  have  been  for  ever  estopped  to  sue  for  his  debt.  But  here  the 
objection  is  only  of  a  temporary  nature:  the  contract  itself  was  perfect  at  tl|e 
time  it  was  made;  the  trade  was  with  as  alien  friend,  which  required  no  li-^ 
cence,  though  one  was  obtained  ex  abicndatUi  canida.  The  insurance,  the 
loss,  and  cause  of  action,  had  arisen  before  the  assured  had  become  alien  ene* 
mies;  when,  iVverefore,  they  became  such,  it  was  only  a  temporary  suapenae 
of  their  owo  right  of  suit  in  the  courts  here,  as  alien  enemies;  but  that  objeo- 
tiott  caoBOt  be  carried  farther,  nor  applied  to  the  plaintiff  as  their  trustee,  who» 
18  a  subject  of  the  King;  otherwise,  if  it  could  avail  upon  this  plea,  it  would 
be  making  that  a  perpetual,  which,  in  its  nature,  is  only  a  temporary  bar. 

7.  Uarman  v.  Kingston.  M.  T.  1811.  N.  P.  3  Campb.  163.  C  ^B  1 
In  an  action  on  a  policy  of  insurance,  the  plaintiff's  case  being  made  out,  the  ^d  there 

defence  set  up  was,  that  the  persons  interested,  si.\  in  number,  are  now  reai- v'^^  ^ 
dent  at  Bremen,  whieh  is  annexed  to  France,  and  are  therefore  alien  enemies,  p^t^  that 
so  as  to  be  incapable  of  taking  advantage  of  a  licence  to  them  when  they  iIm  peisaas 
stood  to  this  country  in  the  relation  of  neutrality.     It  was  proved  that  they  iaterestad 
were  all  living  at  Bremen  in  the  latter  end  of  the  year  1810,  and  the  Attor- w*'*  *1>m^ 
ney-General  contended,  that  till  the  contrary  was  shown,  it  must  be  presumed  !lT!^  ?|L 
tbev  had  lived  there  ever  since.  il,^  JJJJJ     * 

Lord  JSUenborough.     I  think  this  is  no  defence  upon  the  general  issue,  m^neeoieat^ 
The  iaci  of  the  persons  interested  having  become  alien  enemies  since  the  loss,  of  the  sc 
only  goes  to  suspend  the  remedy,  and  ought  to  have  been  pleaded  in  abate*  tioa»  it  is 
inent;  besides,  you  have  given  no  evidence  where  these  persons  were  bora,  ^  ?^^ 
Dor  proved  thai  they   were  living  in  a  hostile  territory  at  the  time  of  action  ",111^^ 
bronght;  you  have  not  shown  them  to  be  enemies  either  by  birth  or  by  domi-^^^^^f 
cile.     How  do  I  certainly  know  that  they  were  not  all  British  subjects,  who  msriy  rest 
lefk  Bremen  aa  soon  as  they  could  afler  that  place  was  usurped  by  the  French,  deat  ia  a 
and  are  now  carrying  on  trader  within  the  realm  of  England?    A  defence  <>^^?||^ 
this  sort,  which  goes  merely  In  disability  of  the  person,  is  to  be  made  out  by  P**^* 
the  strictest  proof. 

8.  H^oanoiuf  v.  Basktt.  M.  T.  - 1813.  K.  B.  2  M.  4r  S.  100. 

An  inatiranee  was  effected  on  a  cargo  of  soods,  the  interest  of  which  waaTbs  tvis  ss 
.vested  in  a  British  subject,  and  in  certain  Hamburgbers  and  Russians,  in  ▼•-^™JjJ!. 
ijoos  proportiooSf  and  a  licence  had  been  obtained  to  protect  the  adventure  „  i^^!^ 
oa  behalf  of  all  the  owners  of  the  cargo,  which  was  considered  incapable  of  |^  ^  esse 
pMlecting  the  subjects  of  Russia,  a  nation  then  at  war  with  this  country;  it  where  aa 
was  held  that  the  plaintiff,  who  had  effected  the  ipsurance  or  behalf  of  all  thealiea  b  per 
parties  interested,  and  who  was  himself  entitled  to  a  part  of  thc^  cargo,  might  ^i^  inter  • 
nevertheless  recover  in  respect  of  his  own  intereet,  and  also  of  that  of  t6e^^*^^ 
Hambarghers,  who  were  then  in  a  state  of  permissive  neutrality;  2  M.  4r  S. 
100;  Keir  v.  Dudnade,  6  Taunt.  498;  2Marsh,Rep.  196;  Pieschellv.  Allnut, 
4  Taunt.  792;  Butter  v.  AUnut,  1  Stark,"«2^;  Paalin  v.  Dick,  1 1-  East,  682;  2 
Camp.  221 ;  2  M.*.  S,  ia5,106;  Rol.Rep.  131 ;  Roberts  v.  Handy,  3  M.Bc  S.  533. 
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Lord  ElloDboroogb,  C.  J.,  in  deliveriog  the  judgmeDt  of  the  Court,  obeenr* 

ed,  that  the  mere  accidentftl  circamstaiice  of  several  pereons  haviog  eoir^ioy- 

ed  one  common  agent,  did  not  communicate  to  (he  others  the  vice  belonging 

to  the  property  of  one  of  the  iaeared;  (hat  in  this  case  there  was  aocommou 

or  joint  interest  in  the  whole  of  the  property  insured,  subsisting  in' the  different 

iadividuals,  nor  was  there  any  fraud.     Had  there  been  (he  said)  a  partner- 

ship  amongst  a]]  the  parties  in  (he  entire  cargo,  or  #ven  if  any  consent  kadP 

been  given  to  (he  employment  of  one  common  agettt,  the  objection  might  have 

had  a  difierent  effect. 

I  39  ]  9.  Fme  v.  AourtAR.  E.  T.  1811.  C.  P.  3  Taunt.  606. 

As  wbers        This  was  an  action  upon  a  policy  of  insarance  upon  goods  valued  at  ]9,000/« 

ina  cargo  g^yeral  persons  had  contributed  to  form  this  cargo,  respectively  beeoming  part- 

«nUtl«?tea  ^^^^  ^^^  ^^^  plaintiffs  in  various  assortments  of  goods  which  these  persons  chose. 

uiDih  and    "^^  plaintifis  were  interested  iu  the  proportion  of  four  parts  in  Dine  of  the  whole^ 

a  British      and  toe  other  persons,  some  of  whom  were  alien  enemies,  were  interested  in 

mb>et  to    the  other  five  parts;  the  plaintiflii  had  written  instructions  to  their  broker  to- 

^  '^j^  inaure  four  parts  in  nine  for  the  account  of  the  plaintiffs  and  others;  but  there* 

air  b  enti    7^  ^  evidence  that  any  others  than  the  plaintifli  had  acquired  any  interest 

tlod  to  re     ^  those  four  parts.     The  plaintiffs  obtained  a  verdict  upon  a  count  in  whicb 

cover  the  a  they  had  laid  the  interest  in  themselves. 

rooant  of  Pei'  Cur,  Suppose  other  persons  besides  the  plaintiffs  were  interested;  yet 
hia  tharoa.  jf  (he  plaintiffs  were  interested,  is  not  that  sufficient  in  the  case  of  a  valued  po- 
licy.^ It  has  been  held  again  and  again,  that  it  is  unnecessary  to  prove  the- 
amount  of  interest  under  a  valued  policy.  Therefore  we  must  take  it  that  th» 
value  insured  is  the  value  of  the  plaintiffs'  interest.  This  objection  certainty 
was  not  started  at  the  trial;  no  doubt  it  appeared  that  others  were  interested 
in  the  other  five  parts,  but  Feize  and  Jannins  had  a  several  interest  in  four 
farts;  the  pnrpMt  of  the  instructions  to  the  broker  were,  to  insure,  aa  to  those- 
foirr  parts,  for  their  account,  and  the  account  of  others  who  may  interest  them*- 
selves,  i.  e.  in  those  four  parts.  It  was  competent  for  the  plaintiHs  to  inatve* 
their  separate  interest,  as  it  was  competent  in  others  to  choose  whether  they 
would  insure  theirs  or  not.  The  defendant  -ought  to  have  shown  that  others' 
did  acquire  an  interest  in  those  foinr  parts,  before  he  could  raise  this  objection. 
^.  10.  Barker  v.  Blakcs.  H.  T.  1808.  K.  B.  9^  East,  2»3. 

ieeto?r  a        ^*'"  ^^^*     ^^  '*  ^^  breach  of  neutrality  for  a  neutral  ship  to  carry  enemy'^ 
iiaatral        property  from  its  own  to  the  enemy's  country;  the  voyage  and  commerce  not 
state  may    being  of  a  hostile  description,  not  otherwise  expressly  or  impliedly  forbidden 
inasra.        by  the  law  er  policy  of  this  country,  though  the  neulral  thereby  subject  hi» 
ship  to  be  detained  and  carried  into  a  British  port  for  the  purpose  of  search; 
and  therefore  a  British  underwriter,  after  condemnation  of  the  enemy  ^s  good* 
found  on  board,  and  Kberatioa  of  ^e  ship  and  the  rest  of  the  cargo,  is  liable 
i  to  the  neutral  owner  of  goods  insured  in  the  same  ship  whose  voyage  was  so 

interrupted;  either  as  for  a  total  loss,  if  notice  of  abandonment  upon  the  loss  of 
the  voyage  be  given  in  reasonable  time;  or  for  an  average  loss,  if  such  notice* 
be  given  out  of  time. 

11.  HuLLMAN  V.  Whitmore.  M.  T.  1814.  K.  B.  3  M,  &  S.  338. 
80  as  lata       The  first  count  averred  that  the  policy  was  effected  by  the  plaintiffs  as  ther 
r"*ftc(3  •8^'**8  ^^^  ^y  *^®  orders  of  Cornelius  Nalet,  and  that  the  interest  waa'in  hihfi; 
«Fon  tbo  in  ^^  aecond,  that  the  interest  was  in  (he  plaintiff's  toss  by  capture.     At  the  trial 
tetaat  of  an  before  Lord  Ellenborbugh,  C.  J.,  ihe  following  facts  were  disclosed:  that  No-- 
1^  40  I    let,  who  was  the  owner  of  the  Venus,  was  a  Dtttch  merchant,  resident  in  Hol«^ 
alioatao     land;  the  plaintifl^  were  British  merchants,  resident  in  London,  and  by.No- 
nqr,  nadar  let^s  directions  purchased  and  shipped,  on  his  account,  on  board  the  Ven^s,  a 
tbo  P^^^^  quantity  of  coffee  and  logwood,  with  which  riie  sailed  on  the  15th  of  February 
seaaa  from  ^^^'  ^^  Ziroree,  in  Holland,  under  a  licence.     This  licence  was  obtained  lift 
the  Crown.  Pursuance  of  an  order  in  council,  by  one  W.  Viiift,  the  broker  of  the  plaintiffa^ 
who  was  employed  by  them  to  procure  it;  and  it  recited  that  it  had  been  rep- 
resented to  the  privy  council  by  W.  Vink,  on  behalf  of  different  British  mer- 
ehants^  that  they  weie  desirous  of  obtaining  a  Uceiice  for  permitting  the  Ye^  • 
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AOs,  Jfldi  Pidtersy  master,  to  proceed  under  anjr  colourfl  except  the  Freooh, 
with  a  cargo  of  each  goods  aa  were  permitted  bp^irtae  of  aa  order  in  coQDcil 
of  the  1 1th  Novenober,  1807,  to  be  exported  from  London  to  any  port  betweea 
the  Texel  and  Scheldt  incluaive,  with  permission  to  taclade  a  quantity  of  for- 
eign ttoi  piiae  colonial  produce  and  coffee;  and  the  licence  was  granted  for 
the  purposes  set  forth  in  the  order  of  council,  and  directed  the  commander  <^ 
all  ships  ef  war  to  suffer  her  to  proceed  as  aforesaid,  notwithstanding  all  the 
^i»eameats  which  acoompany  the  ship  and  cargo  may  represent  the  same  to 
he  destined  to  aay  other  hostile  or  neutral  port.     The  ship  and  cargo  were 
captured  on  the  Toyage  off  the  coast  of  Holland,  and  there  was  afterwards  a 
reeaptare  ef  the  ship  and  part  of  the  cargo.  A  verdict  was  found  for  the  phua- 
€iC    A  rule  Mtti  ibr  setting  it  aside  having  been  obtained  in  the  last  term,  itpon 
the  ground  that  the  licence  was  iasuScient  to  cover  the  property  of  Nolet,  an 
«ltea  ettemy ;   Per  Our.  This  is  an  insurance  upon  goods  on  board  the  Venus, 
upon  a  voyage  from  London  to  any  ports  in  Holland  or  Zealand.     The  ship 
Muled  under  a  Heeace  granted  upon  a  representation  made  by  the  agent  of  the 
plaititifls,  on  behalf  of  diffarent  British  merchants,  for  permitting  the  ship  i0 
proceed  under  any  colours,  exeewt  the  French,  with  a  specified  cargo,  from 
London  to  aay  poit  between  the  Texel  and  Scheldt.  The  ship  and  goods  were 
captured  on  that  voyage.    And  the  question  arises  on  the  count  which  avers 
th^ goods  to  be  the  property  of  Nolet,  aa  alien  enemy.    Tho question  comes 
io  this,  whether  or  not  the  government  of  this  country,  in  granting  this  licence, 
meaiit  to  protect  that  which  has  been  done  iu  this  case?    It  is  to  be  observed, 
tiiat  this  ia  not  a  licence  to  any  particular  persons  to  export  their  goods;  it  states 
SI  petftien  by  Vi«k,  on  behalf  of  diffbrent  British  merchants;  but  tbe  prayer  is 
Ibr  permitting  a  particular  ship  to  proceed  under  any   colours,  except  the 
French,  with  a-eargo  of  goods  to  foe  exported  from  London  to  any  port  be- 
twaeB  the  Texel  and  Scheldt;  and  the  grant  is  to  that  effect,  andauthoriBea 
tbe  vessel  Io  ptooeed  on  such  voyage.     On  behalf  of  the  defendant  it  must  bb 
shewn  to  the  Court  that  this  licence  ought  to  be  limited  to  British  merchants 
oaly  to  export  goods  which  were  the  propert)*  of  such  British  merchants  at  the 
time  of  exportation;  but  it  does  not  seem  to  us -that  this  licence  ought  so  to  be 
limited.     The  Uoence  is  silent  as  to  the  property  of  the  cargo,  to  whom  it  ought 
to  bekmg;  that  being  so,  it  may  be  ^irly  asked,  when  we  consider  the  object 
of  tins  Uoence,  what  difference  it  can  make  whether  the  cargo  is  the  property 
<of  an  aiieo  eaemy  atthe  time  of  its  exportation  from  the  ports  of  this  country, 
or  whether  it  becomes,  so  upon  its  arrival  at  the  port  of  destination  in  the  for-   141] 
oign  country.     If  there  be  no  real  difference  as  it  affects  the  purposes  of  the 
licence,  then  tbe  case  of  Bobinson  v.  Jouray  does  not  differ,  in  principle  from 
this;  thai  was  a  licence  on  the  petition  of  a  British  merchant  to  import  into 
this  country  a  pargo  ^rom  a  foreign  country  in  hostility  with  this,  and  the  cargo 
was  the  property  ef  aa  alien  enemy,  a  subject  of  that  couatry;  nevertheless  it 
was  eoBsidered  that  the  licence  protected  the  importation  of  it  into  this  coun* 
try,  not  bemg  confined  to  the  British  merchant;  and  if  that  licence  was  held 
^ood  to  protect  such  a  cargo,  so  ought  this,  which  authorizes  the  exporting  a 
cargo  to  a  hostile  country;  so  far  it  appears  to  us  that  the  principle  of  that  is 
am  authority  upon  the  present  question. 

i^.  KxNaiNOTOtr  V.  Inolis.  H.  T.   1807.  K.  B.  8  East,  275.  Ssehsh 

Goods  and  specie  to  a  certain  amount  having  been  insured  by  a  poficy  on  csbm  lags 
sdbip  or  ships  which  should  sail  oa  the  voyage  iasured,  between  the  first  ofOci>|!'>BX  •  P*' 
tmbmr,  1790,  aad  the  1st  of  June,  1800,  a  memorandum  written  on  the  po'wy  ^^Jwe* la' 
•n  the  1  Ith  of  June,  extending  the  time  of  sailing  to  the  1st  of  August,  1800,  ci<i«iiuliy 
the  questioa  was  whether  it  does  require  a  new  stamp,  being  within  the  iSthanthorises 
section  of  the  stat.  35  Geo.  S.  c.  63.  which  provides  that  the  act  imposing  the  all  tha  maa 
stamp  shaH  net  extend  to  prohibit  the  making  any  lawful  alteration  in  ^*»o'"®*J^ 
lerms  or  cenditfona  of  any  policy,  &c.  adoptad  ^r 

Ftr  Cur.  Ofagection  arose  on  the  unstamped  memorandum  of  the  1  Ith  i,,  j^,  ^^ 
•f  June,  1800,  which  was  said  not  to  fall  within  the  proviso  contained  in  the  eaactttalpra 
j3tb  sectioa  ef  statute  35  Geo.  3.  c.  63.     And  this  objection  was  shaped  twoaacstSoo; 


O  INSURANCE.--Jlfann€. 

Lord  ElloDboroagb,  C.  J.,  in  delivering  the  jndgmeDt  ef  the  Court,  t>heenr« 

ed,  that  the  mere  accidental  circamstaoce  of  several  persons  hayinc  eini^y- 

ed  one  common  agent,  did  not  communicate  to  the  others  the  vice  belonging 

to  the  property  of  one  of  the  insured;  that  in  this  case  there  was  no  common 

or  joint  interest  in  the  whole  of  the  property  insured,  subsisting  inHhe  difierent 

iadividuala,  nor  was  there  any  fraud.     Had  there  been  (he  said)  a  parlner- 

ship  amongst  all  the  parties  in  the  entire  cargo,  or  even  if  any  consent  had^ 

been  given  to  the  employment  of  one  common  agent^  the  objecttoa  mtgh(  have 

had  a  different  effect. 

I  39  ]  9.  Feme  v.  AcurtAB.  E.  T.  isn.  C.  P.  3  Taunt.  606. 

Am  wbart        This  was  an  action  upon  a  policy  of  insurance  upon  goods  valued  at  19,000/. 

ina  cargo   g^veral  persons  had  contributed  to  form  this  cargo,  respectively  besoming  part* 

entiUedtea  ^^^^  ^^^^  ^^^  plaintiffs  in  various  assortments  of  goods  which  these  persoBS  chose. 

BiDth  and    ^^^  plaintiffs  were  interested  in  the  proportion  of  four  parts  in  nine  of  the  whole^ 

•  Britah      and  the  other  persons,  some  of  whom  were  alien  enemies,  were  interested  in 

mbjaet  to    the  other  five  parts;  the  plaintiffs  had  written  instructions  to  their  broker  to-' 

Att  'om  lai  ^^"^®  ^"^^  P^^^  ^^  °^°^  ^"^^  ^^^  SEceount  of  the  plaintiffs  and  others;  but  there* 

Sir 'ii  enti    7^  °^  evidence  that  any  otiiers  than  the  plaintiffs  had  acquired  any  interest 

tlad  to  re     ^  those  four  parts.     The  pfaintifli  obtained  a  verdict  upon  a  count  in  whicb 

cover  the  a  they  had  laid  the  interest  in  themselves. 

rooaiit  of  Per  Cur,  Suppose  other  persons  besides  the  plaintifis  were  interested;  yeS 
bia  tharea.  if  the  plaintiffs  were  interested,  is  not  that  sufficient  in  the  case  of  a  valued  po^ 
Key?  It  has  been  held  again  and  again,  that  it  is  unnecessary  to  prove  the- 
amount  of  interest  under  a  valued  policy.  Th6refbre  we  must  take  it  that  the 
value  insured  is  the  value  of  Ibe  plaintifis'  interest.  This  objection  certatnly 
was  not  started  at  the  triad;  no  doubt  it  appeared  that  ethers  were  interested 
in  the  other  live  parts,  but  Feize  and  Jannins  had  a  several  interest  in  four 
farts;  the  purport  of  the  instructions  to  the  broker  were,  to  insure,  as  to  those- 
four  parts,  for  their  aceount,  and  the  account  of  ethers  who  may  interest  them- 
selves, i.  e.  in  those  four  parts.  It  was  competent  for  the  plaintiffs  to  insure* ' 
rheir  separate  interest,  as  it  wa^  competent  in  others  to  ehoose  whether  they 
would  insure  theirs  or  not.  The  defendant  ought  to  have  shown  that  others* 
did  acquire  an  interest  in  those  fom-  parts,  before  he  could  raise  this  objection.. 
^.  10.  Barker  v.  Blakes.  H.  T.  1808.  K.  B.  9^  East,  283. 

jocto  of  a        ^^^  ^^^'     }^  '*  "^  breach  of  neutrality  for  a  neutral  ship  to  carry  enemy's^ 
Mtral        property  from  its  own  to  the  enemy's  country;  the  voyage  and  commerce  not 
state  may    being  of  a  hostile  descrrption,  not  otherwise  expressly  or  impliedly  forbidden 
iBBara.        by  the  law  or  policy  of  this  country,  though  the  neutral  thereby  subject  hi» 
shin  to  be  detained  and  carried  into  a  British  port  for  the  purpose  of  search ; 
and  therefore  a  British  underwriter,  after  condemnation  of  the  enemyls  good» 
found  on  board,  and  Kberatioa  of  ^e  ship  and  the  rest  of  the  cargo,  is  liable 
i  to  the  neutral  owner  of  goods  insured  in  the  same  ship  whose  voyage  was  so 

interrupted;  either  as  Ibr  a  total  loss,  if  notice  of  abandonment  upon  the  loss  of 
the  voyage  be  given  in  reasonable  time;  or  for  an  avorege  loss,  if  snob  notice 
be  given  out  of  time. 

11.  HuLLMAN  V.  Whitmore.  M.  T.  1814.  K.  B.  3  M.  &  S.  338. 
80  as  Hira       The  first  count  averred  that  the  policy  was  elfbcted  by  the  plaintiffs  as  ther 
l«eftSS  ^S^^"  ^"^  ^y  ^^^  orders  of  Cornelius  Nalet,  and  that  the  interest  was^  in  him; 
spoil  the  in  ^^  second,  that  the  interest  was  in  the  plaintiff's  loss  by  eaptnre.     At  the  trial  • 
toiiit  of  an  before  Lord  EUenborougli,  C.  J.,  the  following  facts  were  disclosed:  that  No-^ 
j^  40  )    let,  who  was  the  owner  of  the  Venus,  was  a  Dntch  merchant,  resident  in  Hoi* 
alien  eso     land;  the  plaintifl^  Were  British  merchants,  resident  in  London,  and  by  No- 
m,  vttder  let's  directions  purchased  and  shipped,  on  his  account^  on  board  the  Venus,  a 
ti    ^7a*ll  ^'^^^'^^^y  of  cofiee  and  logwood,  with  which  ^e  sailed  on  the  15th  of  February 
ppaao  from  ^^^>  ^^  Ziroree,  io  Holland,  under  a  licence.     This  Yicence  was  obtained  iift 
Iho  Crown.  Pursuance  of  an  order  in  council,  l^  one  W.  Viiift,  the  broker  of  the  plaintiffs^ 
who  was  employed  by  them  to  procure  it ;  and  it  recited  that  it  had  been  rep- 
resented to  the  privy  council  by  W.  Vink,  on  behalf  of  diflferent  British  mer- 
ehants^  that  they  weie  desirous  of  oblaining  a  licence  for  permitting  the  Ye^- 
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jms,  Job  PMers,  master,  to  proceed  under  anjr  colourfl  except  the  Freoohy 
with  a  cargo  ofsoch  goods  ae  were  permitted  bj>^irttte  of  aa  order  in  cooncil 
of  the  llth  November,  1807,  to  be  exported  from  London  toanj  port  betveea 
the  Texel  and  Scheldt  inclusive,  with  perralstien  to  tnclude  a  quantity  ot  for- 
eign ttoi  piiae  colonial  produce  and  coffee;  and  the  licence  was  granted  for 
tke  Mrposes  set  forth  in  the  order  of  council,  and  directed  the  commander  ^t 
all  skips  efvar  to  suffer  her  to  proceed  aa  aforesaid,  not  withstanding  all  the 
^eeoments  which  aceoapany  the  ahip  and  cargo  may  represent  the  same  to 
he  desttoed  to  any  other  hostile  or  neutral  port.     The  ship  and  cargo  were 
captured  on  the  vi^rage  off  the  coast  of  Holland,  and  there  was  afterwards  a 
recapture  ef  the  ship  and  part  of  the  cargo.  A  verdict  was  found  for  the  plaia- 
ti£L    A  rule  mti  £6r  setting  it  aside  having  been  obtained  in  the  last  term,  ^pon 
the  ground  that  the  licence  was  iasuSciwit  to  cover  the  property  of  Nolety  an 
alien  eaensy;   Per  Our.  This  is  an  insurance  upon  goods  on  board  the  Venus, 
upon  a  voyage  from  London  to  any  ports  in  Holland  or  Zealand.     The  ship 
sailed  under  a  lieeaee  granted  upon  a  representation  made  by  the  agent  of  the 
plaiata£&,  on  behalf  of  diffarent  British  merchants,  for  permitting  the  ship  10 
proeeed  under  any  colours,  except  the  French,  with  a  specified  cargo,  from 
Londoa  to  any  port  between  the  Texel  and  Scheldt.  The  ship  and  goods  were 
captured  on  that  voyage.    And  the  question  arises  on  the  count  which  avers 
the  goods  to  be  the  property  of  Nolet,  an  alien  enemy .    The^  question  comes 
io  this,  whether  or  not  the  government  of  this  country,  in  granting  this  licence, 
aeant  to  protect  fhat  which  has  been  done  iu  this  case?    It  is  to  be  observed, 
^at  this  is  nef  a  licence  to  any  particular  persons  to  export  their  goods;  it  states 
a  pettlien  by  Viak,on  behalf  of  diflbrent  British  merchants;  but  tbe  prayer  is 
lor  permitting  a  particular  ship  to  proceed  under  any  colours,  except  the 
FVench,  with  a-eargo  of  goods  to  be  exported  from  London  to  any  port  be- 
twmoa  the  Texel  and  Scheldt;  and  the  grant  is  to  that  effect,  and  authorlaee 
the  vessel  to  proeeed  on  such  voyage.     On  behalf  of  the  defendant  it  rauiA  bb 
«howB  to  the  Court  that  this  licence  ought  to  be  limited  to  British  merchants 
-oaly  to  export  goods  which  were  the  property  of  such  British  merchants  at  the 
tiose  of  exportation;  but  it  does  not  seem  to  us -that  this  licence  ought  so  to  be 
limfted.     The  Ucenee  is  silent  as  to  the  property  of  the  cargo,  to  w&m  it  ought 
to  beloog;  that  being  so,  it  may  be  feirly  asked,  when  we  consider  the  object 
•of  this  licence,  what  difference  it  can  make  whether  the  cargo  is  the  property 
•of  an  aiieo  enemy  at  the  time  of  its  exportation  from  the  ports  of  this  country, 
•or  whether  it  becomes,  so  upon  its  arrival  at  the  port  of  destination  in  the  for-   |  41  -} 
«igB  country.     If  there  be  no  real  difference  as  it  affects  the  purposes  of  the 
Jiceace,  then  the  case  of  Bobinson  v.  Jouray  does  not  differ,  in  principle  from 
this;  tlwt  was  a  licence  on  the  petition  of  a  British  merchant  to  import  into 
this  country  a  pargo  firom  a  foreign  country  in  hostility  with  this,  and  the  cargo 
was  the  property  of  aa  alien  enemy,  a  subject  of  that  country;  nevertheless  it 
was  eoBsidered  that  the  licence  protected  the  importation  of  it  into  this  coun* 
trjy  aot  being  confined  to  the  British  merchant;  and  if  that  licence  was  held 
^ood  to  protect  such  a  cargo,  so  ought  this,  which  authorixes  the  exporting  a 
cargo  to  a  hostile  country;  so  far  it  appears  to  us  that  the  principle  of  that  is 
an  aulharity  upon  the  present  eueslion. 

18.  KxiCMiNOTOtr  V.  Ikolis.  H.  T.   1807.  K.  B.  8  East,  275.  SschaH 

Goods  and  specie  to  a  certain  amount  having  been  insured  by  a  policy  on  cewe  lags 
sdbip  or  ships  which  sfaould  sail  on  the  voyage  insured,  between  the  first  •^^<^' {!!!,¥  •J" 
teber,  1790,  and  the  1st  of  June,  1800,  a  memorandum  written  on  the  policy  ^oatsre,  4e' 
en  the  1  Ith  of  June,  extending  the  time  of  sailing  to  the  Ist  of  August,  1800,  eidenully 
the  questioB  was  whether  it  does  require  a  new  stamp,  being  within  the  iSthanthoriMt 
section  of  the  stat.  36  Geo.  S.  c  63.  which  provides  that  the  act  imposing  the  all  ths  oom 
etampshaHnot  extend  to  prohibit  the  making  any  lawful  alteration  in  ^©J^J"^^"^ 
terms  or  conditions  of  any  policy,  &c.  ,  r  *u     t  .*uadopi«d  for 

Fer  Our.  Objection  arose  on  the  unstamped  memorandum  of  the  llth||g  j.^^^^ 
•f  June,  1800,  which  was  said  not  to  fall  within  the  proviso  contained  in  the  etrMtnalpr* 
43tb  sectsou  ef  statute  35  Geo.  3.  c.  63.     And  this  objection  was  shaped  twofscsdoD; 
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ways:  Ist.  That  (he  memorandum  was  in  reality  madd  after  notice  of  the  de* 
termination  of  the  risk  originally  insured;  and  ^dly.  Thatit  introdgces  a  rievr 
subject  of  tnaarance  or  thine  not  before  insured.     It  was  argued  that  it  was 
after  notice  of  the  determination  of  the  risk  originally  insured;  because  by  the 
terms  of  the  policy  the  risk  insured  was  goods  shipped  on  board  ships  whiefa 
should  sail  before  the  1 1th  of  June,  at  which  time  it  was  notorious  that  the  Ist 
of  Jane  was  past,  and  that  therefore  the  risk  had  determined.     But  this  part  of 
the  objection  is  founded  on  a  misapplication  of  the  term  **  determination  of  the 
risk  insured,'^  which  means  that  determination  of  it  which  is  occasioned  by  the 
•loss  or  safe  arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion  of 
the  voyage;  and  this  memorandum  is  stated  by  (he  bill  of  exceptions  to  bavo 
been  wri(ten  on  the  policy,  as  in  fact  it  must  have  been  before  the  loss  hap- 
pened.    The  second  way  of  shaping  this  objection  to  the  memorandum  was, 
that  it  introduces  a  new  subject  of  insurance  or  thing  not  before  insorad,  viz. 
goods  on  board  ships  sailing  after  the  1st  of  June,  the  object  of  insurance  be- 
ing pointed  out  or  marked  only  by  the  time  of  the  sailing  of  the  ships  on  board 
which  the  goods  should  bo.     To  dispose  of  this  pin  of  the  objection  it  is  not 
necessary  to  determine  whether  the  introduction  of  a  neW  subject  of  insurance 
will,  under  all  circumstances,  make  a  new  stamp  necessary,  inasmudh  as  we 
are  of  opinion  that  in  this  case  no  new  subject  of  insurance  is  introduced  by  it: 
The  insurance  as  it  originally  stood  upon  the  policy,  and  the  memorandum  of 
the  6th  of  May,  was  on  goods  and  specie  on  board  of  ship  or  ships  sailing  be- 
[  49   J    tween  the  1st  of  October,  1799,  and  the  Ist  of  June,  1800,  being  the  property 
which  should  fiiHt  sail  to  the  amount  of  45,000/.,    and  upon  the  vessels 
which  should  carry  the  goods,  which,  in  effect,  is  an  insurance  on  property  to 
a  certain  extent,  ascertained  by  its  priority  of  sailing,  with  a  limitation  as  to 
the  time  of  sailing,  and  also  an.  insurance  upon  the  vessels  carrying  it.     The 
essential  part  of  the  description  is  the  priority  of  the  sailing,  and  the  amount  of 
the  property;  for,  after  property  to  that  extent  had  once  sailed,  the  policy 
could  not  attach  upon  any  further  property  exceeding  that  sum;  and  if  proper* 
ty  to  a  less  extent  had  sailed,  a  return  of  premium  in  proportion  to  the  proper* 
ty  sailing  short  of  the  sum  insured  would  of  course  have  been  demandable  by 
the  assured.     The  property  which  it  was  the  object  of  (he  policy  to  cover  was 
as  much  ascertained-  by  its  voyage,  and  by  its  being  that  which  should  first  sail, 
as  if  It  had 'been  described  by  any  other  circumstance  or  mark,  by  which  it 
might  have  been  distinguished  from  any  other  thing;  and  it  was  as  much  the 
same  thing  as  if  it  had  been  a  specific  chattel  capable  of  appropriate  descrip- 
tion by  its  weight,  measure,  quality,  or  kind  of  package;  and  it  would  be  diffi- 
cult to  show  that  an  insurance  on  a  thing,  the  identity  of  which  could  be  so  as- 
certained on  ship  or  ships  sailing  between  the  1st  of  October  and  the  1st  of 
June,  was  not  an 'insurance  on  the  same  thing,  if  the  underwriters  should  agree 
by  a  memorandum  to  continue  insurers  on  it  if  it  should  sail  in  any  vessel -or 
vessels  between  the  Ist  of  October  and  the  1st  of  August;  the  time  of  sailing 
wouM  indeed  be  extended  by  such  agreement,  but  the  object  of  the  insurance 
would  continue  the  same.     So  in  (bis  case,  unless  the  quantity  of  property 
which,  to  the  amount  of  45,0001.  would  first  sail  from  the  Havannah  to  Baha* 
roa,  and  the  vessels  carrying  the  same,  between  the  first  of  October  and  the 
Ist  of  June,  could  be  diflTerent  from  that  which  m^ght  first  sail  on  the  same  voy« 
age  between  the  I  st  of  Oct.  and  the  I  st  of  Aug .     No  rtew  subject  of  insurance 
is  introduced  if  the  enlarged  time  of  sailing  could  make  property  which  might 
sail  after  property  to  the  amount  of  45,000/.  had  sailed,  the  object  o(  insurance; 
that  is,  if  it  could  make  the  first  last  and  the  last  first,  a  new  subject  of  insurance 
%i^ouId  bo  introduced;  but  if  it  cannot,  an  extension  of  the  time  will  not  operate 
to  make  the  policy  cover  a  different  thing  from  that  which  it  originally  embra- 
ced; for  if  before  the  first  of  June  property  to  the  specified  amount  had  sailed, 
the  extcntion  of  the  time  would  have  added  nothing  to  that  which  the  policy 
would  havo  covered  as  it  origiaally  stood;  and  if  property  to  that  amount  had 
not  sailed  before  the  first  of  June,  (he  extension  of  time  could  only  c^ver,  with 
the  protection  of  (he  policy,  so  much  of  (he  original  subject  of  insurance  which 
had  not  sailed  before  the  1st  of  June^  viz.  so  much  of  the  45;000/.   which 
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riuraU  fint  ni),  but  bsd  not  stiied  before  thai  day;  aod  as  the  priority  ofsail- 
iag  wiUaacartaki  the  identity  of  the  property,  it  will  equally  ascertain  the  ideni'- 
tf  of  the  Teaaela.  For  theee^reasons  we  think  there  is  no  weight  in  the  oh- 
JaatioBs,  and  that  therefore  there  mnst  be  judgment  for  the  defendants,  in  er- 
ror ihe  plaintifli  below. 

13.  USFARICHA  ¥.  NoBLB.  H.  T.  1811.  K.  B.   13  £aBt,  339.  L  ^  ] 

A  Spaniard  by  birth,  who  had  been  domiciled  as  a  merchant  in  England  for  ^"^  eoma 
«averaJ  years,  having  parchased  and  shipped  gcNMJs  in  a  neatral  vessel,  on  ac-  <l««^l7>  * 
eesot  of  a  cerreepondeal^  a  native  of  mid  resident  in  Spain,  obtained  a  licence  ^^'^  '^^"^ 
Irora  theuBrilish  government  for  the  vessel  to  proceed  with  her  cargo,  onr  a  voy-  cii«d  here 
a  froiB  an  English  port  to  a  port  in  Spain.     A.  efiected  a  policy  on  the  goods,  ia  Uim  of 
ich  was  in  the  osnal  fonn,  and  slated  to  be  made  by  A.,  as  well  in  his  own  ^•r  ba 
9m  in  the  sane  of  any  person  tn  whom  the  same  might  appertain.     The  ^*«»  'hiii 
l  in  the  proseention  of  the  voyage  was  captured  by  a  French  privateer,  5?"?^'V*^ 


lik 


and  earned  wlo  a  port  in  Spain,  whore  the  vessel  and  cargo  were  condemned,  i^  ^^^  i^ 
At  the  time  of  the  capture  and  condemnation,  France  and  Spain  were  co-belli*  eaoMd  in 
gerant  alliee  at  war  with  England.     A.  having  bniasht  an  action  on  the  poll-  gaaaral 
ey,  afwring  interest  in  the  purchaser,  the  Court  held  that  A.  was  entitled  to  tanm  by 
ffeoDvar,  aiM  that  the  action  was  well  brought  in  his  name,  for  the  benefit  of  the  ^?  ^^* 
ywrchaser-,  that  the  l^al  result  of  the  licence  was,  that  not  .only  the  plsintiff,;^']^^^^!^! 
the  peraoQ  licensed,  might  sue  in  respect  of  such  licensed  commerce  in  an  ymmI  f  om 
JSn^ffJirii  court  of  law,  but  that  the  commerce  itself  was  to  be  regarded  as  legal-  haaea  lo 
ism  for  tdi  purposes  of  its  due  and  effectual  prosecution.     That  for  the  purpose  earuia 
of  the  licensed  act  of  trading  (but  to  that  extent  only),  the  person  licensed  was  fi®'^  >° 
to  be  considered  as  virtually  an  adopted  subject  of  this  country,  and  his  tra*  iiJiiJ"^^^ 
dtag,  as  for  as  the  disabilities  arising  out  of  a  state  of  the  war  were  concerned,  lem  i^  ^f 
was  British  trading;  that  the  plaintiff*  and  the  Spanish  purchaser  of  the  cargo  faat  aa  inaa 
were  actually  privy  to  the  objects  of  the  British  government,  and  acting  in  for-  raoaa  oo 
therance  thereof,  and  in  direct  opposition  to  the  laws  and  policy  of  their  ^^^^P?^*" 
eonntry,  and  that  it  eonid  not  be  contended  to  be  illegal  to  insure  a  trade  car-  f^J^.^! 
ried  .on  in  contravention  of  the  laws  of  a  state  at  war  with  us,  and  in  further-  ^  ^^ 
aaee  of  the  policy  of  our  country  and  its  trade,  which  the  trade  in  question,  marea,  and 
■anctioned  as  it  was  by  his  Majesty's  licence,  must  be  deemed  to  have  been,  ta  laa  m 
14.  HiiLLM49r  V.  Whitmore.  H.  T.  -1815.  K.  B.  3  M.  &  S.  337.  h*«  own 

Actloii  on  a  poHcy.— The  first  count  averred  thai  the  policy  was  efiected'by  ^^^' 
the  fdaincifii,  ss  the  agents  and  by  the  orders  of  Cornelius  Nolet,  and  that  the  g^^  nhjacta 
interest  was  in  him;  the  second,  that  the  interest  was  in  the  plaintiff.     Loss  by  ^ho  ara 
capture.     At  the  trial  before  Lord  Eilenborough,  G.  J. ,  it  appeared  that  No-  eeaaaotad 
let,  who  was  the  owner  of  the  Venus,  was  a  Dutch  merchant,  resident  in  Hoi-  wiih  ihm  ad 
land;  the  plainltfis  were  British  merchants,  resident  in  London,  and  by  Nolet's  veatara  •• 
direetions  purchased  and  shipped  on  his  account,  on  board  the  Venus,  a  quan*  ^f^^hiimar 
tity  ofcnfiee  and  logwood,  with  which  she  sailed  on  the  Idth  of  February,  1809,  f^ay  affect 
fof  Ziroree,  in  Holland,  under  a  licence.     ThLi  licence  was  obtained,  in  pur-  any  inaa 
SMiiioe  at  an  order  in  council,  by  one  W.  Vink,  the  broker  of  the  plaintiffs,  raaca  for 
who  was  employed  by  tfaem  to  pisocure  it,  and  it  recited  that  it  had  been  rep-  ^^  ^^^* 
raaented  to  the  privy  council,.by  W.  Vink,  on  behalf  of  different  British  mer-  {^l*"^^ 
dianto,  thai  they  were  desirous  of  obtaining  a  licence  for  permitting  the  Ve-^ainy,and 
Dtts,  Jan  (ieters,  master,  to  proceed  under  any  colours  except  the  French,  may  maio 
with  a  eargo  of  such  goods  as  were  permitted  by  virtue  of  an  order  in  council  tain  aa  ae 
of  the  I /th  of  November,  1807,  to  be  exported  from  London,  to  any  port  be-^|<>o  "P?" 
tween  the  Tesel  and  Seheldt  inclusive,  with  permission  to  include  a  quantity  ^^  P^'®/* 
ef  foreign- and -prize  colonial  produce  and  coffee;  and  the  licence  was  granted    ^         J 
for  the  purpose  set  forth  in  the  order  of  council,  and  directed  the  commanders 
ef  all  ships  of  war  to  suffer  her  to  proceed  as  aforesaid,  notwithstanding  all  the 
AocttoMnts  which  accompany  the  ship  and  cargo  may  represent  the  same  to  be 
destined  to  any  other  hostile  or  neutral  port.     The  ship  and  cargo  were  cap- 
tured on  the  voyage,  off  the  coast  of  Holland,  and  there  was  aflerwards  a  re* 
e^ore  of  the  ship  and  part  of  the  cargo.    A  verdict  was  found  for  the 
plaintiffii. 


82  mSlTRANCfi.— JHarin^. 

P^  Cur,  Th^re  can  be  no  doubt  btU  Umt  the  Crown  my  remU  its  righUi^ 
the  qaestioD  is,  whether  the  Crown  has  so  done,  and  legalized  this  adventure? 
And  it  a)>pears  to  me^  upon  referring  to  the  words  of  the  licence,  that  they  do 
not  admit  of  any  other  interpretation.  The  licence  states  it  to  be  an  adventora 
to  hostile  ports,  that  is,  to  any  ports  within  certain  hostile  limits;  it  admits  oT 
'  any  hostile  flag  but  the  French.  The  adventure  is  to  be  in  a  vessel  of  a  par- 
ticfnbar  name,  and  with  a  particular  master,  under  any  flag  except  the  French. 
The  licence  is  sought  on  behalf  of  difierent  British  merchants,  and  the  plailfe^ 
tiffs  answer  that  description;  and  it  is  not  restrained^s  to  any  particularile* 
scriptien  of  persons  to  whom  the  cargo  shall  belong,  but  is  left  open  and  un- 
limited; therefore,  the  cargo  may  belong  to  any  description  of  persons:  im- 
less  that  be  qualified  by  other  parts  of  this  licence,  we  cannot  adopt  the  phrase 
which  has  been  used  in  argument,  that  as  there  are  no  express  words,  permit-* 
ting  an  alien  interest,  we  cannot  decide  [o  favour  of  it,  except  upon  inevitay« 
inference  to  be  drawn  from  the  licence.  ^  The  phrase  cannot  be  predicated  of 
such  a  subject :  there  is  not,  properly  speaking,  any  inference  which  must  ne-? 
cessarily  and  inevitably  be  drawn  by  all  mankind.  The  mind  of  ^ach  individ" 
ual  must  draw  its  own  inference;  and  here  it  is  submitted  to  us  to  draw  the 
inference;  and  that  which  we  draw  from  the  words  of  the  licence  is,  that  it  is 
a  licence  to  permit  the  Venus,  J.  Pieters,  master,  to  proceed  under  any  col* 
ours,  except  the  French,  with  a  pertain  cargo  from  Ixmdon  to  any  .port  be-* 
tween  the  Texel  and  Scheldt.  It  limits  the  vessel  by  name,  and  describes 
the  sorts  of  cargo;  and  the  adventure  was  beneficial  to  the  British  merchants 
on  whose  behalf  the  licence  was  granted,^  if  not  in  other  respects,  at  least  in 
the  way  of  commission.  The  licence  looks  to  an  exportation  of  our  surplue 
produce  to  an  hostile  country;  it  extends  to  a  vessel  under  any  hostile  flag 
except  the  French.  As  it  has  interposed  only  certain  checks,  is  it  not  fhir  to 
conclude,  as  to  other  points  where  it  is  lefl  open,  that  no  other  restraints  were 
intended?  The  object  is  to  procure  a  ship-load  of  goods  and  colonial  produce, 
to  be  exported  out  of  this  country.  The  grant  is  somewhat  more  open -than 
the  prayer.  The  prayer  is  made  on  behalf  of  different  British  merchants^  but 
the  grcmt  is  for  the  purpose  set  forth;  that  is,  for  a  particular  ship  to  proceed 
with  a  cargo  to  hostile  ports;  and  it  is  not  confined  to  an  exportation  of  a  car* 
go  the  property  of  British  merchants,  on  whose  behalf  it  was  applied  for.  The 
terfbs,  then,  being  general,  and  no  restriction  being  interposed,  the  Crown 
must  be  taken  to  have  authorized  the  exportation,  although  it  should  appeat 
that  the  property  belonged  to  an  alien. 
[  46  ]•  15.  Busk  v.  Bell.  T.  T.   1812.  K.  B.   16  East,  3. 

But  it  18  in       Action  upon  a  policy  of  insurance  on  goods  by   the  ship  Christiana,  at  and 
cambeiit  on  from  St.  Petershurgh  to  London,  in  which  the  lose  was  averred  to  be  by  eapN 
a  perion  in  ture;  the  principle  contention  was  upon  the  fact,  whether  the  loss  wavby  hos- 
dafnis  the   ^il^  <^sip^tire  or  by  collusion,  which  fact  his  lordship  left  to  the  jury,  who  found 
ken€fit  of  a  A  verdict  for  the  plaintiff.  But  a  question  of  law  arose  at  the  trial,  which  it  wan 
license  of    reserved  to  the  defendant's  counsel  to  move  upon  the  application  of  the  loading 
this  djeserip  licence,  covering  the  adventure,  to  the  persons  in  whom  the  interest  in  the 
tioo,  ff  he   goods  was  averred  in  the  declaration,  and  proved  to  be,  who  were  Daweon, 
aciMl*  ^^„  Burrell,  and*  Gascoigne,  British  merchants,  residing  at  Wakefield,,  in  York- 
tee,  fo  con  shire.     The  licence,  issued  by  one  of  the  secretaries  of  state,  in  pursuance  of 
neet  himself  his  Majesty's  order  in  council,  under  the  authority  given  by  the  stats.  43  €ieo. 
in  some       3.  c.  153.  s.  16,,  and  48  €reo.  3.  c.  126.  s.  2.  was  granted  to  Messrs.  Robin* 
manner       g^n^  Clarkson,  and  Co.,  of  London,  merchants,  permitting  them  to  load  and 
with  the  11  export,  on  board  the  vessel  Christiana,  Schimmels,  master,  to  any  port  in  the 
^''^*"         Baltic,  a  cargo  of  British  manufactures,  &c.,  and  to  import  from  thence  a  car- 
go of  grain,  if  importable,  &c.,  and  such  goods  as  are  permitted  by  law  to  be 
imported,  &.C.,  provided  that  the  name  of  the  vessel,  her  tonnage,  and  time  of 
her  clearance  from  her  port,  should  be  indorsed  on  the  licence;  all  which, 
.  with  other  stipulations,  were  regularly  complied  with  in  this  ease;  and  « li- 
cence was  necessary  to  realize  the  voyage,  inasmuch  as  Russia  was  at  war 
lirith  this  country  at  the  period  of  adventure  andnssurance  in  question' 


INSURANCE.— mo  may  imure,  M 

Lord  EReoboroiighy  G.  J.  Here  was  no  evidence  of  agency  given  at  the 
tnaly  but  the  plaintm  may  moot  his  case  at  a  subsequent  trial.  At  present  the 
nde  moflt  be  made  absolute  for  a  new  trial;  for  I  cannot  say  that  a  licence  to 
iaipofft  a  cargo  given  to  one  set  of  persons  will  warrant  an  importation  by  an- 
other act  of  persons^  unleas  the  latter  can  connect  themselves  with  the  parties 
licenaed.  A  inMd«« 

16.  KuNGENDsa  V.  Bono.  M.  T.   1811.  K.  B.  14  East,  484,  cripibo  in 

The  property  was  shown  to  belong  to  Lemetre,  of  Hanover,  and  •the  ship-       ***feut 
fMent  was  made  at  Heligoland  by  an  agent  of  his  of  the  name  of  Hampe,  who 
was  described  in  the  licence  as  ^*  Hampe,  of  London,  merchant;'^  but  in  fact, 
chough  he  was  just  about  to  leave  Heligoland,  where  he  had  been  residing 
-eooie  time,  and  to  settle  in  London,  he  was  not  yet  settled  here.     It  was  thore- 
vpon  objected  that  the  Jicence  was  void,  as  containing  an  incorrect  description 
of  the  person  to  whom  it  was  granted;  and  Lord  Ellenborough,   C.  J.,  being 
Off  that  opinion,  nonsuited  the  plaintiff.     On  motion  to  set  it  aside, 
-    P^  CktTi     Thie nonsuit  does  not  bar  the  plaintiff's  action;  and  upon  anoth- 
er trial  he  may  be  prepared  *o  tender  a  bill  of  exceptions,  if  so  advised,  to 
the  judge  who  refoees  the  evidence  of  the'licence;  but  as  we  cannot  think  the 
voneait  wrong,  we  dare  not  consent  to  grant  the  rule. .   Should  sueh  a  descrip-   i  41;  -1 
tkmbe  deemed  not  to  invalidate  the  licence,  there   never  will  be  a  licence  of 
Ihts  sort  that  will  describe  the  person  correctly,  so  much  is  sought  to  be  con- 
cealed io  these  maUers.    Rule  refused. 

17.  Fbizb  v.-Watehs.  H.  T.  1810.  C.  P.  2  Tajmt.  248. 

The  plaintiff  produced  the  King's  licence,  which  permitted  J.  Baker  and  The  licenca 
Sons,  on  board  of  six  neutral  ships,  the  names  of  which  they  were  unable  to  cannot  b« 
set  forth^  to  import  from  any  port  in  Holland  such  goods  of  the  sorts  therein  *' 


enomerated,  being  the  property  of  the  said  Thomas  Baker  and  Sens,  as  might  fo^'pSJ^* 
he  specified  in  their  bills  of  lading;  provided  that  any  who  should  claim  the  whobMiiot 
benefit  of  that  licence  should  have  the  same  on  condition  that  if  any  question  e*.  en  •  qae 
ehosdd  arise  in  any  of  his  Majesty  ^s  Courts  of  Admiralty,  or  elsewhere,  whe-  lifted  proper 
iher  such  person  had  in  all  points  conformed  thereto,   in  all  cases  whatsoever  */»  *^  ^^^ 
the  proof  should  be  on  the  person  using  that  license,  or  claiming  the  benefit  ^^  ^^^^ 
thevsef.     And  in  the  margin  was  written  ''  Thos.  Baker  and  Sons;  license  to 
import."     Picber,  who  was  the  ship^  broker,  proved  that  ho  was  in  the  coi»* 
fltant  habit  of  taking  out  in  his  own  name,  and  in  a  similar  form,  licenses  for 
'sil  penona  on   whose  behalf  he  acted ;  that  he  appropriated  the  license  pro- 
duct to  the  ship  which  brought  home  this  cargo,  as  one  of  the  six*  which 
were  to  be  protected  by  it;  and  that  the  plaintiff  repaid  his  proportion  of  the 
fees  paid  for  obtaining  it  at  the  Secretary  of  State's  office :  he  also  proved 
tb«t  he  was  not  interested  in  the  goods.     But  it  appeared  that  the  Consignors 
had  OQ  the  same  day,  the  20th  of  Nov.  1804,sig&ed  a  general  bill  of  lading  to 
Baker  of  all  the  goods  on  board  the  ship,  and  particular  bills  of  lading  to  the 
|Mirtic«lar  eooaignees.     The  Court  thought  this  was  not  k  sufficient  property 
in  Baker  to  ensible  him  to  apply  the  license- to  this  cargo,  and  directed  a  non- 
mail,  reserving  the  point. 

Mansfield,  C.  J.  It  b  admitted  on  the  plaintiff's  part  that  Baker  had  no 
interest*,,  he  was  a  mere  broker;  he  had  absolutely  been  paid  for  the  license. 
-The  goods  were  never  destined  to  be  delivered  to  Baker;  they  were  to  go  im- 
mediately fi-om  the  captain  ef  the  ship  to  the  particular  consignees.  The  gen- 
eral biU  of  mle  i3  not  sent  to  Baker  for  the  protection  of  the  merchant  abroad, 
•nor  is  Baker  in  the  least  degree  responsible  to  him  for  the  goods.  If  any 
qualified  interest  bad  been  consigned  to  Baker,  it  might  be  different;  but  if 
that  had  been  the  intent,  the  consignor  would  never  have  sent  absolute  bills  of 
fading  to  the  particular  consignees.  It  appears  that  since  the  time  of  Defflis 
'▼.  Parrjr  the  oflleers  of  government  have  found  some  reason  to  restrain  the 
geoerdlity  ol  their  licenses  Do  not  consider  the  matter  as  absolutely  closed; 
boc,  as  we  are  at  present  advised,  we  think  the  license  does  not  protect  the 
goods.  UnleM,  therefore,  we  say  any  thing  further  upon  the  subject^  the 
rule  aWBt  be  diflcharged. 


34  INSURANCE.r->Manfi«. 

So  a  licence  .la.  Gftioo  v.  ScoTT.  M.  T.  1816.  N.  P,  4  Campb.  339.  . 

granted  to  a  j^  license  by  the  Crown  "  lo  A.&B.  on  behalf  of  themflelvea  and  otker 
veatel  to  g^^t^sh  or  neutral  merchants;  the  vessel  to  sail  in  ballast  from,  London  to 
Mil  in  bal  Holland,  notwithstanding  any  thing  contained  in  hisMnjesty's  order  in  coun- 
laat  rrom  cil,  of  a  policy  of  insurance  on  the  ship  in  ihis  voyage."  The  defence  was^ 
London  to  that  the  voyage  was  i!I(>gal,  England  being  fhen  at  war  with  Holland,  and  his 
Holland.  Majesty  having,  by  order  in  council  of  the  26(h  of  April,  1809,  placed  all  the 
wbieh  conn  ports  of  Holland,  as  far  north  as  the  Erns,  in  a  state  of  blockade.  It  was  ob- 
lutrof  hot  J®^^^^  ^y  ^^®  defendant,  that  this  license,  granted  to  British  or  neutral  mer- 
tilitj,  **  not^h^'^^B^  could  not  protect  an  alien  enemy;  while  the  plainiiJE&  contended,  that 
withstand  it  must  be  taken  to  have  been  granted  to  the  ship,  to  whomsoever  she  migkt 
in|  anj  'belong,  and  that  government  must  be  considered  to  have  known  the  circu^n- 
thing  con     stances  under  which  she  was  in  this  country;  and  they  relied  upon  Hagedea 

IirMaJM     ^-  ^f'^>  1  M.  &  S.  567. 

ty'a  order        Gibbs,  C.  J.  I  think  the  license  insufficient.     It  dispenses  with  the  order 
orcoancil    in  counell,  but  does  not  amount  to  a  remission  of  the  King'a  belligerent  rights 
of  the  26th  to  an  alien  enemy.     The  petition  not  being  here,  I  can  only  look  ,to  the  ii- 
iRif  ^**'*      ^^^^^  itself,  to  ascertain  the  intentions  of  government  in  granting  it.     It  ie 
w     h  Id     S^^'^^^^  ''  ^^  ^^^^  ^"^  Morgan,  on  behalf  of  themaelvea  and  other  British  or 
not  to  pro   Qcutrai  merchants."     If  it  bad  permitted  a  cargo  to  be^taken  on  board,  and 
teci  a  dhip  this  had  been  proved  to  belong  to  British  or  neutral  merchants,  it  would  hate 
the  proper   protected  the  ^hip,  though  the  property  of  an  enemy.     That  was  the  case  of 
ty  of  an  ali  Hageden  v.  Reid,  I  M.  &  S.  567,     But  the  licence  is  only  to  the  ship  to  re- 
en  enemj,  |^J.J^  '^  ballast,  and  nothing  appears  to  show  that  it  was  meant  to  legalize  the 
voyage  to  whomsoever  the  ship  might  belqpg.     The  petition  might  discloae 
sqch  circumstances,  but  it  is  not  before  us.     The  words  in  the  license  pointed 
out  by  Mr.  Spanhic,  ^*  notwithstanding  any  thing  contained  in  hia  Majesty's 
order  in  co.uncil  of  the  26th  of  April,    1809,"  are  strong  to  show  that  ka  ob- 
ject was  to  dispense  with  that  order^  and  not  at  all  events  to  remit  the  bellige^ 
rent  rights  of  the  Crown. 

19.  Hageden  v.  Reid.  E.  T.  18 IS.  K.  B.   1  M.  6c  S.  567;  S.  C.  3  Campb. 

377. 
foMe  to  A  ^^^'^y»  ^^'^^  ^^^  ^^  August,  18 10,  on  the  ship  Fiesco,  at  and  from  GUick« 
R^of  Lon  *^*^^  ^^^  ^^y  ?^^  o""  ports  in  the  river  Elbe,  to  any  port  or  porta  in  the  UnU 
don,  mer  ^^^  Kingdom.  The  interest  wns  laid  in  one  Schroder.  The  ship  was  captur* 
chant,on  bo  ed ;  and  the  only  question  was,  whether  the  insurance  was  legalized?  GlucJb* 
httlfof  him  stadt  id  a  port  under  the  dominion  of  Denmark,. with  whom  we  were  then  At 
self  and  oth  ^^^y,  and  Schroder,  the  owner  of  the  ship,  resided  there.  A  copy  of  a  licence 
or  neutral  ^^^  produced,  dated  2nd  of  June,  1810,  and  granted  to  "  J.  H.  P.  Hagedeo, 
merehantj,  ^^  London,  on  behalf  of  himself  and  other  British  or  neutral  merchantS|*' 
4o  import  a  permitting  a  vessel  bearing  any  flag  except  the  French,  to  proceed  with  a 
cargo  from  cargo 4fam  anj  port  within  certain  limits,  comprehending  the  river  Elbe,  to 
cenara  ti  any  |>ort of  the  United  Kingdom.  The  original  licence  was  transmitted  to 
whfch'an '^  °°*^  Doonman,  a  merchant -at  Hamburgh,  which  city  was  then  in  a  state  of 
enemy's  neutrality.  He  was  stated  to  have  ordei^  the  'shipment  of  the  goods;  but 
port  ia  sita  there  was  no  legal  evidence  thatlhey  belonged  tol)im  or  any  other  Britirii  or 
ate,  in  any  neutral  merchant. 

yesael  bear  Lord  i^llenborough.  Had  the  cargo  blieo  proved  to  be  the  property  ^Tany 
eicc"^the*^  British  or  neutral  merchants,  by  whom  or  on  whose  account  the  licence  waa 
*t*^  48  1  ^^^®"  °}**'  ^  think  that  licence  would  have  protected  the  ship  of  an  alien  ena^ 
P^^^q},  ^Ijj  my  during  the  adventure.  The  importers  must  be  British  or  neutral  mer- 
protect'a  chants;  but  the  ship  might  bear  any  flag  except  the  French.  Government,' 
ship  iradtng  therefore,  seems  to  have  contemplated  that  it  might  bo  necessary  to  employ  a 
from  that  ship  belonging  to  an  alien  enemy,  and  to  have  authorised  that  act,  so  that  ahe 
P^'.** '"  was  not  French;  some  evidence,  however,  is  necessary,  that  the  cargo  be- 
A  B  and*  longed  to  British  or  neutral  merchants.  Though  the  licence  would  legalise 
nil  ftlien  en  ^^^  means  o^  the  importation,  you  must  sho\y  the  importers  were  of  the  dee* 
emy  are  cription  which  the  licence  speciflea;  the  condition  on  which  it  was  grantod 
jointljr  in     must  bo  proved  to  have  been  fufilkd.     I  cannot  presume  that  goods  loaded  in 
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a  hostile  {»ort  were  not  en€fmy'd  propertVi  merely  because  the  licence   for  the  itrMUd, 
voyage  was  transmitted  to  a  neutral.     Plaintift*  nonsuited  '^^  ^•'^ 

ao.  Neuker  v.  Anbley.  E.  T.  1816.  K.  B.  5  M.  &  S.  25.  *{'•  *"**'• 

^sttmpnl  upon  a  policy  of  assurance,.dated   18th  of  July,  1810,   on  goods    ** 
on  board  the  ship  Fortuna;  the  interest  was  averred  to  be  in  P.  B.    Smit  andSoalicraee 
Co.,  and  the  loss  by  seizure  and  detention  of  persons  unknown. — Plea,  non granted  ta 
asMumpsit.     The  policy  was  effected  by  the  plaintiffs,  as  agents,  on  account  of^-  "d  ^-^ 
P.  B.  Sroit  and  Co.,  on  goods  to  be   thereafter  declared  and  valued,  which  ^"^**'\      . 
rahiation  was  aflerwards  made  at  and  from  London  to  Riga,  or   any   port  or  on  behalf" 
ports,  place  or  places  in  the  Baltic,  backwards  and  forwards,  and  until  the  ar  then 

foods  were  safely  delivered  at  the  houses  or  warehouses  of  the   consignee,  ul vet  and 
c,  at  a  premium  of  25  guineas  per  cent,  to  return  15i.  per  cent,  for  convoy  British  Qr 
on  arrival;  and  it  was  declared  to  be  against  all   risks.     This  policy  was  of*"*"^"*** 
fecied  under  these  circumstances  in  July,  1810;  the  plaintiffs  received  orders  Jjj!^ida« 
from  the  aeent  in  this  country  of  Smit  and  Co.,  who  were  domiciled  and  carry-  port  a  ear 
iog  on  irtL&  at  Riga,  to  ship  for  their  account  a  cargo  of  goods  for  Riga,  the  go  on  board 
agent  having  for  this  purpose  chartered  the  ship  Fortuna,  then  at  London,  in  tha  Rawiaft 
the  name  of  the  plaintiffs;  about  the  same  time  the  plaintiffs  gave  orders  to'^^P^*''^* 
Castendick  and  Heotz,  ship  brokers  in  London,  to  procure  a  licence  for  the  J^ \J|J^*^ 
voyage,  which  Castendick  accordingly  applied  for  and  obtained  from  the  Bri-|||/]£[|||e 
tish  government)  without  disclosing  in  their  petition  to  the  lords  in  council,  not  ander 
that  such  application  was  on  behalf  of  Smit  and  Co.     The  order  in  council  blockadoi 
was  dated  the  6th  of  July,  1810,  and  was  stated  to  be  made  upon  the  petition  ^**  ^^^^ 
of  Cas.tendtck  and  Hentz,  on  behalf  of  themselves  and  British  or  neutral  mer-  ^  ^'?**^ 
chants,  permitting  them  to  load  and  e^tport  on  board  the  Russian  ship  For-  pj^'^x 
tuna,  bearing  any  flag  except  the  French,  a  cargo  of  wine,  &c.  British  manu*  ported  from 
factures,  British  and  foreign  colonial  produce,   £ast  India  goods,   and  such  tbia  coaotry 
goods  as  are  permitted  by  law  to  be  exported,  except  hemp,  from  London  toOA  a  voy 
any  port  in  Sweden  or  the  Baltic  not  under  blockade,  and  to  import  direct  from^*  ^?  *" 
the  port  of  discharge,  or  to  sail  in  ballast  from  the  said  port  to  any  port  in  the  pJ^IJ^Kas 
Baltic,  not  under  blockade,  and  to  import  from  thence  a  cargo  of  grain,  if  im-gj^  i^jng  at 
portable,  according  to  the  provisions  of  the  corn  laws,  and  such  goods  as  are  war  with 
permitted  by  law  to  be  imported,  except  fish  and  fish-oil,  to  any  port  in  the  Groat  Bri 
iJmted  Kingdom*,  the  master  to  be  permitted  to  receive  his  freight  and  de-  ***■• 
part  with  his  vessel  and  crew  to  any  port  not  bleekaded,  notwithstanding  all 
tbe  documents  which  accompany  the  ship  and  cargo  may  represent  the  same  ^^   ■  ^q   i 
be  destined  to  any  other  neutral  or  hostile  port,  and  to  whomsoever  such  pro-   I  ^^   I 
petty  may  appear  to  belong,  &c.     The  licence  was  of  the  same  date,  and   in 
pursuance  of  the  order  which  was  annexed,  and  pursued  the  terms  of  the  or^ 
der.     The  plaintiffs  in  consequence  effected  the  policy  in  question,  and  on  the 
9lh  of  August  loaded  the  goods  on  board  the  said  ship,  for  account  and  ridk  of 
Smit  and  Co.,  and  consigned^ them  to  Smit  and  Co.,  at  Riga. 

Per  Cw.  The  single  question  is,  whether  this  licence  legalized  the  voy- 
age? Advertinc  to  the  words  of  the  licence  and  the  object  of  granting  it,  wtf 
cannot  help  thinxing  that  it  contemplated  a  Russian  risk;  for  if  it  had  been 
intended  to  prohibit  such  risk,  we  should  expect  to  find  some  words  of  re- 
0traiDt.  The  \\cence,  it  is  true,  is  to  Castendick  and  Hentz,  on  behalf  of 
themselves  and  British  or  neutral  merchants,  but  it  is  also  to  load  and  export 
on  board  a  Ruesma  ship,  with  full  liberty  to  go  to  a  Russian  port,  so  that  it  is 
obrioos  the  parties  licensed  might  have  to  deal  with  Russians.  It  was  sug- 
gested in  argument  that  this  licence  might  possibly  have  legalized  the  importa'- 
tioB  of  a  Russian  cargo  into  this  country,  but  that  it  was  different  with  respect 
to  the  allovmig  a  Russian  interest  to  export  from  hence;  we  cannot  see  any 
reaeoo  for  the  difference,  or  why  under  this  licence  British  capital  and  British 
risk  ahould  be  employed  in  the  outfit  rather  than  a  Russian  capital  and  Rua^ 
eian  risk.  The  great  object  of  the  licence  was  to  relieve  the  British  market  of 
those  articles  with  which  it  was  overstocked,  and  to  supply  a  coramodity  of 
which  this  emtntry  stood  in  need.  This  object  was  to  be  obtained  as  well  at 
the  banrd  of  Russian  as  of  British  risk,  and  British  capHal  would  be  empley- 
VOL,  XI.  5 
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•d,  whether  (he  cargo  was  loaded  on  Brttiah  or  Russian  accoant ;  the  Briiisk 
merchant  would  benefit  by  his  commission  on  (he  export  and  import  -c»rgov 
and  the  Russian  would  *e  conten(  to  bring  his  cargo  to  (his  country,  provided 
he  was  at  liberty  to  export  one  from  it.  The  language  of  the  licence  \s  to 
load  and  export;  it  is  not  said  that  this  must  be  done  by  the  persons  licensed 
on  their  own  ac#».ount;  it  is  enough,  ther-efore,  thai  the  British  merchant  pur- 
chases and  loads  a  cargo  for  expert stion  on  account  of  the  Russian  merchant. 
The  material  distinction  between  this  case  and  that  of  Hng^dorn  v.  Bazett  is, 
that  here  the  licence  points  out  the  ship  as-  being  of  a  liostite  character,  in 
that  case  it  did  not:  on  these  grounds  it  seems  to  me  that  the  licenco  legalized 
the  voyage. 

21.  Vandyck  v.  Whitmore.  E.  T.  1801.  K.  B.  I  East,  475. 
If  the  U  Oo  a  bill  of  exceptions  it  appeared  the  plaintiffs  in  the  court  below  brought^ 

oeiue  con    jjj^j,.  action  against  Mr.  Kensington,  an  underwriter,  on  a  policy  dated  Feb. 
ditioii^  i?"  1^^>  At  And  from  (he  Havannah  and  Matanzas,  or  any  other  port  or  ports  \a 
iinitb«p«r  Cuba,  to  Nassau,  New  Providence,  upon  goods,  and  also  jopon  ship  or  shtpa 
f^nned^,  in  sailing  between  two  given  periods  of  time.     The  declarntion  averred,  that 
ord«r  to       Kensington  subscribed  the  policy  for  5C0L  on  goods  and  specie;  and  that,  by 
"**f  h/*  *    a  subsequent  memorandum,  it  was  agreed,  that  the  value  of  any  vessel  or  ves- 
▼ai  a  le;     ^^^^  ^^^^  should  carry  the  goods  insured  should  be  included  in  that  insurance; 
i    en  t    Aod  that  Robert  Read,  for  whose  benefit  the  insurance  on  the  goods  and  specie' 
>         '    was  made,  was  interested  in  such  goods  and  specie;  and  that  one  Juan  Villas, 
for  whose  benefit  the  insurance  on  the  ship  Hector  was  made,  was  interested 
therein.     The  second  count  of  the  declaration  averred  that  the  ship  Hector, 
on  board  which  the  goods  and  specie  were  loaded,  did  not  belong  to  his  Ma-* 
jesty  or  any  of  his  subjects.     The  bill  of  exceptions,  amongst  the  ether  neces*^ 
sary  facts,  not  material  here,  stated  that  Inglis  and  Co.  effected  the  policy,  and 
that  a  certain  cargo  of  goods  and  specie  belonging  to  Robert  Read  had  been 
shipped  at  the  Havannah  on  his  account,  being  part  of  the  property  insured 
on  board  the  Hector;  and  'that  the  policy  was  made  in  respect  of  the  said 
goods  and  specie  for  hia  benefit;  and,  in  respect  of  the  said  ship,  for  the-bene-^ 
It  of  the  said  Juan  Villas;  and  that  Juan  Villas  was  tr  Spaniard  by  birth,  then 
and  still  residing  in  the  dotDiniona  of  and  adhering  to  the  King  of  Spain,  be* 
tween^  whom  and  (be  King  of  Great  Britain  there  existed  an  open  war,  as  well 
at  the  time  of  effecting  (he  policy,  as  also  at  the  time  of  trial;  but  that  Che  ac* 
(ion  was  commenced  in  time  of  peace.     The  loss  of  (he  ship  by  perils  of  the 
sea  is  there  stated  between  the  Havannah,  a  colony  of  the  King  of  Spain,  and 
Nassau,  a  colony  of  our  King.     The  bill  of  exceptions  further  stated,  as  appli- 
cable to  this  point,  his  Majesty's  instructions  (o  General  Dowdeswell,  gover- 
nor of  the  Bahama  islands  (New  Providence  being  one,)  authorizing  him  to 
grant  license  for  the  importation  into  those  islands  of  specie,  and  such  goods 
as  were  loaded  on  board  the  Hector,  in  any  British  or  Spanish  vessel  of  a  cer- 
tain built  (within  which  the  ship  Hector  might  he  called,)  from  any  Spanish 
colony  in  America,  notwithstanding  the  then  exjsting  hostilities;  and  (he  com- 
manders of  his  Majes(y's  ships,  and  also  privateers,  were  enjoined  not  to  de* 
tain  or  molest  any  vessel  tr.adios  between  the  ports  therein  specified,  conform- 
able to  the  said  regulations,  and  having  a  license  for  that  purpose.     It  further 
appeared,  that  a  license  was  granted  by. the  governor. to  Robert  Read  for  tha 
{lector  for  (he  voyage  out  and  home,  and  was  not  limited  in  point  of  time,  and 
was  to  enable  the  Hector  to  bring  the  goods  therein  'enumerated  from  the 
Spanish  settlement  to  New  Providence.     That  by  the  lawft:ef  Spain,  vessels 
coming  from  a  Spanish  settlement  in  time  of  war.  cannot  clear  for  a  British 
port,  but  it  is  the  practice  to  clear  for  a  Spanish  or  neutral  settlement;  that  the 
witness  was  the  governor's  secretary,  knew  the  Hector  to  be  a  Spanish  ves- 
sel, and  the  property  of  a  Spaniard,  and  she  was  so  described  in  the  licence. 
Upon  this  point,  the  counsel  for  the  underwriter  took  an  objection  at  the  trial, 
that»  though  the  voyage  and  trade  were  licensed,  the  plaintifik,  IngHs  asd  Co. 
could  not  enforce  a  pohcy  for  the  benefit  of  Juan  Villas  so  being  such  alien  aa 
afofeaaid.    But  (he  Chief  Jtistice  Mansfield  was  of  ojpinioo  thet  a  ah^p  belong-. 
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tag  to  foi  aUen  nriglit,  when  so  licensed,  be  lawfullj  insured  by  a  britiab  mib« 
ject;  and  tbat  the  policy  so  eflected  might  be  enforced  by  such  British  snbjeet 
IB  a  court  of  law  (or  the  benefit  of  such  alien  owner.  This  opinion  was  except 
ted  to^  and  after  argument  upon  the  bill  of  exceptions,  in  which  it  was  con- 
leaded  that  Ike  license  only  protects  the  ^oods,  but  does  not  give  to  an  alien 
enemy  llie  right  to  aue,  either  in  his  own  name,  or  in  the  name  of  his  trustee, 
the  Courtlook  time  to  deliberate;  and  now  Lord  Ellenborough  delivered  the 
ttoaaiiBoos  judgment- of  the  Court.  As  to  the  question,  whether  the  plaintiff 
upon  Cliis  record,  who  are  British  subjects,  duly  competent  to  sue  in  thoir  own 
persons,  can  in  a  oeort  of  law  enforce  by  suit  a  policy  for  the  benefit  of  anoth-  |  61  | 
er  person  who  was  an  alien  enemy  when  the  policy  was  effected,  was  so  at  the 
trid,  and  nM  ia  so;  the  negative  is  strongly  contended  for  on  behalf  of  the  un-  s 

^nrriter  on  (he  authority  of  the  cases  of  Bristow  v.  Towers,  6  Term.  Rep. 
i85;  and  Brandon  v.  Neabitt,  ibid.  33.    But  it  will  be  recollected,  that  in  those 
cases,  the  party  interested,  and  on  whose  behalf  the  suit  was  maintained,  was 
en  alien  enemy,  against  whose  recovery  through  the  medium  of  his  British 
trustsA  there  existed  this  objection; — that  the  property  to  be  covered  by  the 
policy  belonged  to  an  alien  enemy,  and  that  any  protection  afiTorded  to  such 
|iroperty  by  means  of  a  contract  of  indemnity,  directly  and  materially  contravene 
ed  the  p*iblic  interest,  which  was  concerned  in  the  precariousness  or  destruc* 
tioQ  ot  such  property.  •  In  the  present  instance  no  such  public  policy  of  the 
country  is  contravened  by  sustaining  and  giving  effect  to  such  a  trust;  but,  on 
ibe  contrary,  this  country,  in  furtherance  of  the  same  policy,  which  allows  the 
grraming  licenses  to  authorise  tho  trade,  ought  to  give  effect  to  the  ordinary 
caeans  of  indemnity,  by  which  that  trade,  from  the  continuance  of  which  the 
imbltc  must  be  supposed  to  derive  a  benefit,  might  be  best  promoted  and  se- 
cured.    And  although  the  King's  license  cannot,  in  point  of^law,  have  the'ef^ 
tfeeC  of  ronuyviog  the  personal  disability  of  the  trader  in  respect  of  suit,  so  as  to 
enable  him  to  sue  in  his  own  name,  it  purges  the  trust  in  respect  to  him  of  all 
tliose  injurious  qualities  in  regard  to  the  public  interest  which  constituted  the 
public  ground  of  objection  to  the  trust  in  the  two  cases  just  referred  to,  and 
which  have  been  so  much  relied  on,  on  the  part  of  the  plaintiflTin  error.     As, 
therefore,  there  is  in  the  case  no  legal  incompetence  to  sue  in  the  parties  ac- 
taaUy  suing,  and  no  public  interest  which  stands  in  the  way  of  maintaining  the 
aait,  for  tlie  benefit  of  those  who  were  the  objects  of  the  license  authorizing 
the  trade  in  question,  it  does  not  appear  to  us  that  the  right  of  the  assured  to 
recover  can  we/1  be  resisted  on  that  ground.     The  next  question  which  comes 
to  be  considered  is,  whether  it  be  lawful  to  insure  the  property  of  an  enemy 
when  not  protected  by  a  license  ?     Whatever  doubts  might  formerly  obtain  in 
JBoglaad,  either  as  to  the  legality  or  expediency  of  such  insurances,  the  ques« 
tion  is  now  finally  settled  in  the  negative  by  two  unanimous  decisions  of  the 
Coort  of  King's  Bench. 

22.  Shippnbr  v.  GoBDoy,  E.  T.  1810.  K.  B.  12  East,  302. 
-  The  fads  are  dctmled  post,  p.  54.  ^^  "•*  •• 

Lord  Ellenborough,  C.  J.     It  is  a  settled  rule  that,  where  a  contract  which       *  ^' 
is  illegal  remains  to  be  executed,  the  Court  will  not  assist  either  party  in  an 
action  to  recover  for  the  nonexecution  of  it.     It  is  a  very  dangerous  question   . 
far  the  plain-affio  stir  in  this  case,  if  we  are  pushed- to  decide  upon  it,  whether 
ihia  were  not  one  entire  mixed  cargo  of  British  and  enemies  property  in  each 
i^ip,  respeHively  covered  by  the  several  policies,  on  which  the  premium  was 
mot  divisible  ;  but,  as  the  defendant's  counsel  has  consented  to  waive  the 
^vestioB,  and  to  admit  the  plaintiff's   right  to  recover  so  much  of  the   premi- 
um as  covered  the  British  risk,  it  is  unnecessary  to  say  more  upon  it.     There    [  52  ] 
can  be  no  doubt  in  this  case,  that  part  of  tlie  cargo  of  the  several  ships  which 
'  was  io  have  been  imported  into  this  country,  being   forbidden   by  the   naviga- 
tion laws,  and  which,  therefore,  the  King's  license  did  not  extend  to  cover,  the 
underwriters  upon  the  policies  never  run  any  risk,  ai  least  as  to  that  part;  and, 
therefore,  there  is  no  pretence  to  say  that  the  plaintiff  can  recover  the  premie 
aim  for  ir. 
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(B)  Relative  to  what  property  and  interb6t  mat  be  ikwrid. 
1.  Bbistow  v.  Towers.  M.  T.  1794.  K.  B.  6  T.  R.  56. 
No  innr         The  special  vordict  stated,  that  the  plaintifi;  on  the  13th  Mareh^  1793,   be- 
•nea  eaa  be  j„g  ([^^p  resident  in  Great  Britain,  in  pursuance  of  an  order  for  that  purpose, 
ofiectod  oD  ^jmggj  lY^Q  insurance  in  question  to  be  made  on  account  of  Arrouet,  Masaat, 
of  wTJilio/  "^d   Co.   and  that  the  goods  insured  were  by  the  policy  warranted  Freocb 
•aemj;       property,  and  were  so  in  fact;  that  the   ^oods,  which  consisted  of  buttons, 
buckles^  ^c,  of  the  manufacture  of  this  kingdom,  were  shipped  on  board  the 
Nancy  (an  American  ship)  on  the  19th  March,  1793,  by  Messrs.  Humphreys, 
of  Birmingham,  in  compliance  with  orders  received  in  January,   1798,   from 
Messrs.  Arrouet,  Massat,  and  Co.,  who  were  and  still  are  subjects  of  France; 
that,  by  two  orders  in  council,  of  the  1 1th  of  February,    1797,  general   reprir 
sab  were  granted  against  the  ships,  goods,  and  subjects  of  France,  and  a  gen*- 
eral  embargo  was  laid  on  all  vessels  in  Great  Britain;  but,   by  another  order 
of  the  26th  of  February,  the  said  general  embargo  was  declared  not  to  extead 
to  foreign  vessels  belonging  to  the  subjects  of  any  state  in  amity  with  his  Ma- 
jesty, but  that  they  might  forthwith  proceed  on  their  respective  voyages,  pro- 
vided the  cargo  did  not  consist  of  naval  or  military  stores,  or  any  other  article 
the  exportation  whereof  was  prohibited  by  any  law  or  order  of  council  then  to 
force.     The  verdict  then  stated  the  sailing  of  the  ship  on  the  voyage  insured 
on  the  2l8t  of  March,  1793,  the  subsequent  capture  of  the  vessel  by  some  £n- 

flish  subjects,  and  the  condemnation  of  the  goods  insured  as  French  property. 
'his  special  verdict  was  fully  argued  at  the  bar,  and  a  second  argument  was 
ordered;  but  afler  the  decision  of  Brandon  v.  Nesbitt,  the  counsel  for  the 
plaintiff  said  that  he  declined  the  further  argument  of  the  case,  as  he  had  no 
nopes  of  convincing  the  Court  that  this  case  could  be  distinguished  from  the 
prmciple  on  which  the  former  had  been  so  recently  determined. 
Nor  eta  a  Lord  Kcnyon.  it  appears  to  the  Court  in  the  same  light;  and  there  must 
BritMh  sob  jj^  a  judgment  for  the  defendant. 

pr^pertj'*  ^-    P^"^  y-  ^^^^'  ^   '^    ^^^l  K.  B.  8  T.  R.  648. 

bottxht  in  a  Upon  a  writ  of  error  it  appeared,  from  a  bill  of  exceptions,  that  at  the  trial 
bottilt  coon  the  plaintiffs  below  proved  in  evidence  the  policy  of  assurance  in  the  declara^ 
tiy»  tion  mentioned,  subscribed  by  Potts,  and  dated  the  7th  of  December,  1797; 

I  ^  ]  and  that  the  policy  was  effected  in  London  by  Barret  and  Company,  insurance 
brokers  there,  by  the  order,  and  for  the  benefit  and  risk  of  the  plaintifis  there,  and 
still  being  British  merchants  resident  in  London,  and  interested  in  the  goods 
insured  to  the  value  mentioned.  That  the  ship  Elizabeth  was  a  neutral  ship> 
belonging  to  H.  Banner mamia  and  son,  of  Greetsil  and  Emden,  in  Prussia, 
bound  on  the  voyage  insured  from  Rotterdam  to  Hull;  and  that  the  clearance 
of  the  ship  was  ostensibly  from  Rotterdam  to  Norden,  because  the  persons 
then  excreting  the  powers  of  government  in  the  United  Provinces  would  not 
permit  the  ship  to  be  cleared  out  from  Rotterdam  to  Hull,  or  any  other  part  of 
Great  Britain;  and  that  the  goods  insured,  consisting  of  sixty  casks  of  mad- 
.  ders,  were  laden  on  board  the  Elizabeth  at  Rotterdam,- to  be  conveyed  from 
thence  to  Hull  by  one  Robert  Twiss,  then  being  the  agent  of  the  plaintiffii  be- 
low, and  residing  at  Rotterdam,  by  their  orders  and  for  their  use,  and  were 
consigned  by  him  to  Messrs.  Hcwson  and  Gunnes  at  Hull,  who  then  were 
the  agents  of  the  plaintiffs  below,  by  their  order  and  for  their  sole  account  and 
risk.  That  the  ship  Elizabeth,  having  the  goods  insured,  afterwards,  on  the 
]8th  of  December,  1797,  sailed  from  Rotterdam  for  Qull,  and  was  captured 
on  the  next  day  by  a  French  ship,  an  enemy  to  the  King;  whereupon  the 
counsel  for  the  plaintiffs  in  error,  on  his  part  proved  in  evidence  that  the  said 
sixty  casks  of  madders,  before  the  lading  of  them  on  board  the  Elizabeth,  and 
before  the  policy  was  subscribed,  were  purchased  by  Twiss,  their  agent,  resi- 
dent at  Rotterdam,  in  order  to  be  sent  from  Rotterdam  to  Hull,  on  their,  ac- 
count and  risk  at  London,  and  were  afterwards  laden  on  board  the  f»hip  at 
Rotterdam  for  that  purpose.  The  six  bills  of  exchange  were  drawn  by  Twiss, 
In  payment  for  the  madders  at  Rotterdam,  but  dated  at  Hamburgh,  upoa  (he 
defendant's  in  error,  and  which  bills  having  been  indorsed  by  the  parties 
thereof  respectively,  were  afterwards  duly  accepted   and  paid  by  the  said  de- 
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ill  isnrov  id  lioodob.     That  before  and  at  the  tiiAe  of  the  eatd  purehoM 
of  tiie  bM  mxty  oaaks  of  madders  by'Twias,  and  of  the  k>adiAg  of  them  en 
board  (he  Elizabeth,  in  order  to  be  conveyed  from  Rotterdam  to  Hull,  for  and 
OB  aecnml  of  the  defeodants  in  error,  and  also  before  and  at  the  time  that  the 
pkuntiffin  eiror  enbecribed  the  policy  of  assurance  thereon^  nnd  before  and  at  the 
tnae  of  the  ship's  departure  from  Rotterdam  towards  Hull,  and  of  the  capture  of 
ike  said  ship  and  madders  as  aforeaaid, hostilities  had  commenced,  and  still  exist«- 
«d  betveen  Great  Britain  and  the  persons  exercising  the  powers  of  government 
ID  the  said  United  Provinces.     Thai  the  plaintiff  in  error  also  proved  the  pay* 
meoCof  the  premium  into  Court  m  this  action;  whereupon  the  counsel  for  the 
plaintiff  in  error  insisted  at  the  trial  that  upon  the  matter  so  proved  in  evidence 
the  plaiotifia  below  were  not  entitled  to  recover  against    him;  that  the  policy 
spoa  the  aaid  madders  was  void,  for  that  it  is  not  lawfu!  for  British  subjects  to 
earry  on  trade  witl^any  nation  which  at  the  time  is  in  a  state  of  open"  war  and 
iMMtilities  with  Great  Britain,  or  to  purchase  any  goods  in  such  nation,  and  m* 
pciri  them  frooft  tbeo^  to  Great  Britain.     The  bill  of  exceptions  then  stated 
the  judge's  dii^etions  to  the  jury  to  find  a  verdict  for  the  plaintiffs  below,  the 
fkiding  of  snch  venfict  accordingly,  and  the  assignment  of  error  thereon  in  the 
usual  form.     The  Court  said,  th^  had  very  foUy  considered  the  question  im* 
mediately  after  .the  yrery  learned  argument  of  counsel;  that  the  reasons  which 
\i»  had  urged  and  the  authorities  he  had  cited,  were  so  many,  so  uniform,  and   [  ^  ] 
DO  cooclusWe,  to  show  that  a  British  subject's  trading  with  an   enemy  was  ii>* 
Jeg^aJ,  that  the  question  might  be  considered  as  finally  at  rest.     That  those 
DDthoricrea,  it  was  true,  were  mostly  drawn  from  the  decisions  of  the  Admiralty 
Courte;  and  after  all  the  dilligence  which  had  been  used,  there  waa  only  one 
^ed  authority  on  the  subject  to  be  found  in  the  common  law  books,  and  that 
ooe  was  to  the  same  effect;  but  that  the  circuflnstanee  of  there  being  that  sin* 
gl»  case  only  was'strong  to  show  that  the  point  had  not  been  since  disputed? 
and  that  it  might  now  be  taken. for  granted  that  it  was  a  principle  of  the  com- 
mon law,  that  ttsdiag  with  an  enemy  withodt  the  King's  licence  was  illf^gal  in 
British  sohjeets.     That  it  waa  therefore  needless,  in  this  case,  to   delay  giv- 
ing judgment  for  the  sake  of  pronouncing  the  opinion  of  the  Court  in  more 
ftroml  tenna;  more  especially  as  they  could  do  little  more  than  recapitulate 
tile  jodgoient,  with  the  long  train  of  authorities  already  to  l>e  found,  in  the 
etoareat  terma,  in  the  printed  report  of  the  case  of  the  sloop,  published  by 
fir.  Robbhnon.    That  the  consequence  was,  that  the  judgment  of  the  Court 
^rfCctmrnen  Fleaamoat  he  reversed.  In  ths ah 

*~S:  ^hPFKiif  V.  Allnutt.  H.  T.   1813.  K.  B.  I  M.  *  S.  39.  "»«•  •'■ 

'  A  license  wns  granted  to  the  plaintiff  on  the  2dth  of  May,  1810,  to  tidce  a  ,^^^* 
cnrgo  from  Lotidon  to  Arehangel,  and  to  return  from  thence  witii  a  cargo  of  ^gght  to 
ipraiu  and  other  g^ods  permitted  byiaw  to  be  imported  to  any  port  of  the  U nit- be  earsfslly 
ed  Kingdom;  and  the  licenee  was  limited  to  the  ^9th  of  September  ibilowing,  wardsd,  fsr 
whiefa  time  waa  afterwards  extended  to  the  let  of  January,  1811;  and  the  ehtp,  >^  ^"  ^** 
after  taking  in  a  cargo  of  pitch  and  tar  at  Archangel   sailed  on  her  homeward  ^^e'tbwr^he 
voyage  on  the  13th  of  October,  1810,  but  was  driven  back  to  Archangel,  and  propertT  bs 
there  imkiaded,  and  her  cargo  sold,  and  the  ship  laid  up  for  the  winter^  and  did  compraasft 
not  eail  #gain  from  thence  with  a  cargo  of  wheat  until  the  1  st  of  August,  1811:  d«d; 
ilie  Conn  held,  that  the  license  waa  not  exhausted  by  taking  the  first  cargo  of 
pitch,  and  tar,  hot  would  cover  the  oargo  of  wheat  also,  notwithstaiiding  the 
time  limited  for  itM  cootiauance  had  elapsed,  provided  it  appeared  that  the 
vofage  waa  prosecuted  with  all  reasonable  dispatch,  which  was  a  question  for 
the  jury;  and,  therefore,  if  it  should  so  appear,  an  insurance  effected  by  the 
plaintiff  on  the  18th  of  August,  '1 8 1 1 ,  on  wheat  at  add  from  Archangel  to  Lon- 
don, would  be  valid,  and  would  attach  on  the  wheat  cargo;  but  an  insurance 
on  oMney  advanced  to  the   capuin  at  Archangel  was  VMd,  and  upon  that  the  And  if  any 
piainclff  mmht  recover  back  the  premium.  fraad  ap 

4.  &mnuR  V.  Gordon.  E.  T.  1810.  K.  B.  12  East,  2«5.  {j^^wHI 

The  plaioiiff  being  an  tlnderwriter^  and  the  defendants  extensively  engaged  be  daenMil 
ia  the  Spaniah  ttadis  between  the  latter  end  of  1804  and  the  middle  of  1307,  invaltd; 
ikm  f^mitiS  ttpderwrote  many  policief  ^ff«ct^  by  th0  d»f#adanta;  the  account 
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(B)   RelaTIV£  to  what  property  and  INTERB6T  MAT  B£^»CSVaU>. 

1.  Bristo%v  V.  Towers.  M.  T.  1794.  K.  B.  6  T.  R.  S6. 
No  iimr         The  special  voTdict  stated,  that  the  plaintiff,  oo  the  13th  March,  1793,  be- 
•nea  eaa  be  ^^^  ^^^p  resident  in  Great  Britain,  in  pursuance  of  an  order  for  that  purpose, 
^^'^^t^  caused  the  insurance  in  question  to  be  made  on  account  of  Arrouet,  Mastaf , 
of  aa^alion  ■"^   Co.  and  that  the  goods  insured  were  by  the  policy  warranted  Frenob 
•Bsmj;       property,  and  were  so  in  fact;  that  the   ^oods,  which  consisted  of  buttoos, 
buckles,  ^c,  of  the  manufacture  of  this  kingdom,  were  shipped  on  -board  the 
Nancy  (an  American  ship)  on  the  19th  March,  1793,  by  Messrs.  Humphreys, 
of  Birmingham,  in  compliance  with  orders  received  in  January,   1793,   froea 
Messrs.  Arrouet,  Massat,  and  Co.,  who  were  and  still  are  subjects  of  France; 
that,  by  two  orders  in  council,  of  the  1 1th  of  February,    1797,  general  repri- 
sals were  granted  against  the  ships,  goods,  and  subjects  of  France,  and  a  ^o* 
eral  embargo  was  laid  on  all  vessels  in  Great  Britain;  but,   by  .another  order 
of  the  26th  of  February,  the  said  general  embargo  was  declared  not  to  extend 
to  foreign  vessels  belonging  to  the  eubjocts  of  any  state  in  amity  with  his  Ma- 
jesty, but  that  they  might  forthwith  proceed  on  their  respective  voyages,  pro- 
vided the  cargo  did  not  consist  of  naval  or  military  stores,  or  any  other  article 
the  exportation  whereof  was  prohibited  by  any  law  or  order  of  council  then  to 
force.     The  verdict  then  stated  the  sailing  of  the  ship  on  the  voyage  insured 
on  the  Slst  of  March,  1793,  the  subsequent  capture  of  the  vessel  by  some  En- 

flish  subjects,  and  the  cendemnation  of  the  goods  insured  as  French  property. 
'his  special  verdict  was  fully  argued  at  the  bar,  and  a  second  argument  was 
ordered;  but  afler  the  decision  of  Brandon  v.  Nesbitt,  the  counsel  for  the 
plaintiff  said  that  he  declined  the  further  argument  of  the  case,  as  he  had  ne 
nopes  of  convincing  the  Court  that  this  case  could  be  distinguished  from  the 
prmciple  on  which  the  former  had  been  so  recently  determined. 
NoresB  a  Lord  Kcnyon.  it  appears  to  the  Court  in  the  same  light;  and  there  must 
British  lob  jj^  a  judgment  for  the  defendant. 

bottxbt  in  a  Upon  a  writ  of  error  it  appeared,  from  a  bill  of  exceptions,  that  at  the  trial 
botttit  cooo  the  plaintiffs  below  proved  in  evidence  the  policy  of  assurance  in  the  declare^ 
tiy»  tion  mentioned,  subscribed  by  Potts,  and  dated  the  7th  of  December,  1797; 

I  ^  I  and  that  the  policy  was  effected  in  London  by  Barret  and  Company,  insurance 
brokers  there,  by  the  order,  and  for  the  benefit  and  risk  of  the  plaintive  there,  and 
still  being  British  merchants  resident  in  London,  and  interested  in  the  gooda 
insured  to  the  value  mentioned.  That  the  ship  Elizabeth  was  a  neutral  ship', 
belonging  to  H.  Bannermamia  and  son,  of  Greetsil  and  Emden,  in  Prussia, 
bound  on  the  voyage  insured  from  Rotterdam  to  Hull;  and  that  the  clearance 
of  the  ship  was  ostensibly  from  Rotterdam  to  Norden,  because  the  persons 
then  exeroising  the  powers  of  government  in  the  United  Provinces  would  not 
permit  the  ship  to  be  cleared  out  from  Rotterdam  to  Hull,  or  any  other  part  of 
Great  Britain;  and  that  the  goods  insured,  consisting  of  sixty  casks  of  mad- 
derSf  were  laden  on  board  the  Elizabeth  at  Rotterdam,  to  be  conveyed  from 
thence  to  Hull  by  one  Robert  Twiss,  then  being  the  agent  of  the  plaintiffii  be- 
low, and  residing  at  Rotterdam,  by  their  orders  and  for  their  use,  and  were 
consigned  by  him  to  Messrs.  Hcwson  and  Gunnes  at  Hull,  who  then  were 
the  agents  of  the  plaintiffs  below,  by  their  order  and  for  their  sole  account  aad 
risk.  That  the  ship  Elizabeth,  having  the  goods  insured,  aflerwards,  on  the 
]8th  of  December,  1797,  sailed  from  Rotterdam  for  IJulI,  and  was  captured 
on  the  next  day  by  a  French  ship,  an  enemy  to  the  King;  whereupon  tlie 
counsel  for  the  plaintiffs  in  error,  on  his  part  proved  in  evidence  that  the  said 
gixty  casks  of  madders,  before  the  lading  of  them  on  board  the  Elizabeth,  and 
before  the  policy  was  subscribed,  were  purchased  by  Twiss,  their  agent,  resi- 
dent at  Rotterdani,  in  order  to  be  sent  from  Rotterdam  to  Hull,  on  their,  ac- 
count and  risk  at  London,  and  were  afterwards  laden  on  board  the  ship  at 
Rotterdam  for  that  purpose.  The  six  bills  of  exchange  were  drawn  by  Twiss, 
in  payment  for  the  madders  at  Rotterdam,  but  dated  at  Hamburgh,  upon  (be 
defendant's  in  error,  and  which  bills  having  been  indorsed  by  the  parties 
thereof  rosfectively,  were  aTterwards  duly  accepted   and  paid  by  the  said  de- 


in  error  in  London.     That  before  and  at  the  tirtle  of  the  Ba\d  porehaa^ 
of  U»  mmI  flixtj  oasks  of  maddars  by  Twtas,  and  of  the   loading  of  them  o« 
boftrd  the  E^tzabetb,  in  order  to  be  conveyed  from  Rotterdam  to  Hull,  for  and 
Oft  accooot  of  the  defendants  la  error,  and  also  before  and  at  the  time  that  the 
pteintiffiQ  error  sabacrtbed  the  policy  of  assurance  thereon,  nnd  before  and  at  the 
tioM  of  tbe  ship's  departure  froan  Rotterdam  towards  Hull,  and  of  the  capture  of 
4be  said  abip  aod  madders  as  aforeaMdjhostilities  had  commenced,  and  still  exist* 
«d  beCireeB  GreiH  Britain  and  the  persons  exercising  the  powers  of  goremment 
ia  iJiesaid  United  ProTtnees.     Thai  the  plaintiff  in  error  also  proved  the  pay^ 
BMiilof  the  premnim  into  Court  in  this  action;  whereupon  the  counsel  for  the 
pfaintiff  in  error  insisted  at  the  trial  that  upon  the  matter  so  proved  in  evidence 
the  plaiotifiB  below  were  not  entitled  to  recover  against   him;  that  the  policy 
«pon  the  said  madders  was  void,  for  that  it  is  not  lawful  for  British  subjects  to 
Mrry  on  trade  witl^any  nation  which  at  the  time  is  tn  a  state  of  open*  war  and 
iMMlilitieB  with  Great  6ritain,  or  to  purchase  any  goods  in  such  nation,  and  im- 
port them  from  tbeace  to  Great  Britain.     The  bill  of  exceptions  then  stated 
the  judge's  dtceetions  to  the  jury  to  find  a  verdict  for  the  plaintitTs  betow,  the 
finding  <^snch  verdict  accordingly,  and  the  assignment  of  error  thereon  in  the 
usual  form.     The  Court  said,  they  had  vefy  fully  considered  the  question  im- 
mediately after.the  y^ry  learned  argument  of  counsel;  that  the  reasons  which 
lie  had  urged  and  -the  authorities  he  had  cited,  were  so  many,  so  uniform,  and   [  54  ] 
00  coaclaaWe,\o  show  that  a  British  subject's  trading  with  an   enemy  was  il^- 
legmlf  that  the  question  might  be  considered   as  finally  at  rest.     That  those 
aiMtlioriCfes,  it  was  true,  were  mostly  drawn  from  the  decisions  of  the  Admiralty 
Courte;  and  after  ail  the  dilligence  which  had  been  nsed,  there  was  only  one 
Street  authority  on  the  subject  to  be  found  in  the  common  law  books,  and  that 
<mm  was  to  the  same  effect;  but  that  the  circumstance  of  there  being  that  sin- 
gfie  case  only  was'atrong  to  show  that  the  point  had  not  been  since  disputed? 
and  that  it  might  now  be  taken- for  granted  that  it  was  a  principle  of  the  com- 
mon law,  that  trading  with  an  enemy  withotit  the  King's  licence  was  ill(*ga1  in 
British  subjects.     That  it  was  therefore  needless,  in  this  case,  to  delay  giv- 
ing jiidgmwil  for  die  sake  of  pronouncing  the  opinion  of  the  Court   in  more 
ftrmal  lerma;  more  especially  as  they  could  do  little  more  than  recapitulate 
Hm  judgment,  with  the  lon||  train  of  authorities  already  to  l>e  found,  in  the 
etoareet  terms,  ia  the   printed  report  of  the  case  of  the  sloop,  published  by 
Ibr.  Robbinsoa.     That  the  consequence  was,  that  the  judgment  of  the  Court 
€/ (^guBOtt  Fleaamnat  be  revenm).  I"  ih^tb 

^TTSSyraiw  V.  ALLN0TT.  H.  T.  1813.  K.  B.  I  M.  *  S.  39.  F"^* 

'  A  license  w»is  granted  to  the  plaintiff  on  the  2dth  of  May,  1810,  to  tidce  a  ,^)^' 
eaigo  from  Loadon  10  An*hangel,  and  to  return  from  thence  witlx  a  cat^o  of  ogght  to 
grain  and  other  gtods  permitted  by  iaw  to  be  imported  to  any  port  of  the  Unit*  be  earefslly 
ed  Kingdom;  and  ihe  licence  was  limited  to  the  !29ih  of  September  following,  worded,  fsr 
which  time  was  afterwards  extended  to  the  Ist  of  January,  18 1 1;  and  the  ship,  ^^  ^*'  ^?** 
■iter  taking  in  a  cargo  oT  pitch  and  tar  at  Archangel   sailed  on  her  homeward  ^^JJheMhe 
voyage  on  the  13th  of  October,  1810,  but  was  driven  back  to  Archangel,  and  property  bs 
there  uokilided,  and  her  cargo  sold,  and  the  ship  laid  up  for  the  winter)  and  did  comprehan 
ncA  sa^#gain  from  thence  with  aisargo  of  wheat  until  the  1st  of  August,  1811  rded; 
tile  Cean  held,  that  the  license  was  not  exhausted  by  taking  the  first  cargo  of 
pitch. and  tar,  hot  would  covet  the  cargo  of  wheat  also,  notwithataading  the 
time  liauted  for  iu  coofiaoance  had  elapsed,  provided  it  appeared  that  the 
vojTMge  was  prosecuted  wkh  all  reasonable  dispatch)  which  was  a  question  for 
the  jury;  and,  therefore,  if  it  should  so  appear,  an  insurance  effected  by  the 
plaintiff  on  the  l8thof  August,  181 1,  on  wheat  at  add  from  Archangel  to  Lon- 
don, would  be  Talid,  and  would  attach  on  the  ivheat  cargo;  but  an  insurance 
00  nxmey  advanced  to  the   captain  at  A^changl^l  was  void,  and  upon  that  the  Aod  if  any 
pfcuatjfi*  mwht  recover  back  the  premium.  frand  ap 

4.  SHirriffSR  v.  Gordon.  E.  T.  1810.  K.  B.  12  East,  296.  nJill^wm 

The  plaintiff  being  an  Underwriter,  and  the  defendants  extensively  engaged  bo  daamed 
ia  the  Spaniah  trade  between  the  latter  end  of  1804  and  the  middle  of  1307,  invalid; 
ib0  pieiotiff  uodiprwrote  many  policiee  ^ff^ct^d  by  th^  itofdadaHle,  the  account 
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i>r  all  wiii^  was  settM  in  October,  1807,  wben  the  plainRflT  paid  lo^e  d«^ 
leodanta  a  bahiRce  of  66/.  Os.  I  Oct.  ;  othc^r  palicies  were  afierwaids  underwrite 
L  ^  ]     ten  by  the  plauitiflf  for  the  defendants  in  1807  and  1803  ;  and  on  a  baJanceof 
the  accounts  there  remained  due  to  (he  plnintifT  5281.  6«.  1  \d,  for  which  thiii 
action  was  brought.     This  balance  consisted  of  the  fidlowing  sums,  \iz.  93/, 
4s.  '2d.  undisputed  premtums,  and  $35/.  ^9.  9ri.  disputed  premiums;  thf>  latteir 
sum  being  upon  the  seven  following:  policies;  viz.  ship  Liberty,  from  Cadiv 
to  Vera  Cruz,  dth  August,  1807;  Herald,  Vera  Cruz  to  London,  (o  touch  «! 
the  Havannah,  2nd  October,  1807;  Neutrality,  Vera  Cruz  to  Great  Britaia^ 
with   liberty  to  touch  at  the  Havannah,   rirh  November,  1837;  Munticello, 
Cadiz  to  South  America,  I8fh  November,  1807;  Jupiter,  Cadiz  to  VeraCrus^ 
I6th  January,  1808;  Conception,  Cadiz  to  Vera  Cruz,  Hth  November,  1807; 
Stalira,  Vera  Cruz  to  England,  with  liberty  to  touch  at  (he  Havannah,  64h 
January,'  1808.     All  the  above  seven  ships  were  neutral,  being  either  Ameri- 
cana or  Danes^  and  Spain  and  £a;;land  were  at  war  when  the  several  voyages' 
tDBurod  commenced  and  ended.     The  cargoes  on  board  the  said  ships  helong* 
ed  partly  to  the  defendants  and  partly  to  their  cerrespondents  resident  in  Old 
and  New  Spain,  the  object  of  the  voyages  being  to  bring  dollars,  indigo,  and' 
other  produce  of  Spanish  South  America  to  England ;  and  such  produce  was 
brought  accordingly.    At  the  time  when  the  plaintiff  subscribed  these  policies 
it  was  represented  to  him  by  the  defendants'  agents,  who  effected  ihe  insurani-^ 
cos  on  their  account,  that  his  Majesty's  licenses  had  been  granted  for  the  said 
ships  upon  the  voyages  then  about  to  be  insured,  and  that  such  licenses  would 
cover  hostile  as  well  as  British  property,  and  upon  the  faith  of  such  represen- 
tation, the  policies  were  underwritten;  and,  in  fact,  his  Majesty's  licenses  for 
all  the  seven  ships  had  been  procured.     The  policies  were  in  the  common 
form,  and  did  not  contain  any  warranty  for  licenses.     The   several  licenses 
were  in  this^orm:  '*  George  the  Third,  ^c.    To  all  commanders  of  our*shfps 
of  war,  &c.     Wheread  we  were  ^aciously  pleased  by  our  royal  license  dated 
f6e  6(h  of  June  last,  to  permit  Messrs.  Gordon  and  Murphy,  Messrs*  Head,' 
Irvin,  and  Company,  and  other  British  merchants,  or  their  agents  or  bearers 
of  their  bills  of  lading,  on  board  of  one  neutral  vessel,  the  name  of  which  they 
are  unable  to  set  forth,  to  export  and  convey  from  any  port  or  ports  of  Spain , 
or  from  any  of  the  Canary  Islands,  directly  or  circuttously,  to  some  Spanish 
port  in  South  America,  a  cargo,  consisting  of  manufactured  goods,  with  an  as- 
sortment of  quicksilver,  paper,  and  cards  of  Spanish  manufacture,  wines, 
brandies,  and  all  other  innocent  articles  an  might  be  specified  in  their>jlls  of 
lading,  and  in  return  for  the  said  goods  so  to  be  exported,  to  convq;'«Incrlanp^^rt 
bjr  the  said  vessel  from  any  of  the  Spanish  ports  in  South  AmerigA,  directly  o»- 
cirouitoualy^  to  any  of  our  colonies,  islands,  or  plantations,  intbe  West  Indies 
or  in  Europe,  or  to  any  port  of  our  United^Kingdom,  such  quantity  of-t he  pro«> 
duce  of  thi9  Spanish  colonies  and  bullion  as  might  be  spec^ied  in  their  bills  of 
lading,  and  being  their  property  ur  that  of  other  BrUisK  subjects,    or  the  pro^ 
perty  of  (he  subjects  of  any  state  at  present  in  araity  w^h  us,  and  not  being  tho 
property  of  our  enemies,  and  tjiat  said  vessel  shouAl  proceed  on  her  intended 
VQyage  wi(hout  molestation  by  any  of  our  8hip»*j^'war  or  privateers,  either  on 
Account  of  the  existing  war,  or  of  any  other  hostilities  which  might  hereafler ' 
take  place;  and  whereas  it  bath  been.repitfsented  to  us,  that  the  Danish  ship 
Neutrality,  Hahqr  Eliesen,  master,  took  the  benefit  of  our  said  licence,  on  a. 
▼'Oyag®  ^om  Barcelona  to  Vera  Cruz<ind  the  Havannah,  and  to  return  to  a 
1^1     port  of  our  United  Kingdom;  and  thsc  the  said  voyage  and  adventure  was  un- 
dertaken afler  a  communication  wit>  the  Lords  Commissioners  of  our  Treasu- 
ry, and  for  the  purpose  ofprocurirg  a  quantity  of  dollars,  which  were  and  still 
are  necessary  to  our  public  servi^;  and  in  the  course  of  such  communication, 
it  was  fuUy  understood  that  (U»  cai^go  to  be  sent  or  brought  back  on  board 
such  vessel  might  be  in  part  or  in  the  whole  Spsmisli  property;  and  whereas, 
by  the  terms  of  the  said  licejite-yit  has  been  required  that  the  said  cargo  shall  be 
British  or  neutral  proper^,  we  taking  into  oar  consideration  the  premises  and 
Ihe  urgency  of  the  public  service  in  this  behalf,  are  graciousjy  pleased  to  grant 
4)tm  roy9l. license  «iU  protection  for  the  said  cargo  and  bullion  going  or  return** 
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iiig  6B  board  the  said  vessel,  noUrilhstandtng  any  thing  centained  ra  our  order 
of  the  7th  of  January  last  to  the  eontrary,  and  notwithstanding  the  said  cargo 
8Dd  bullion  may  appear  to  be  and  be  Spanish  property;  provided  nevertheless 
that  the  8«Md  vessel,  in  her  return  voyage  from  the  Spanish  colonies,  e\in\\  pro- 
e»ed  directly  or  circuitonsly  to  any  of  our  colonial  ishinds,  plantations,  or  set** 
llemeDis  in  the  West  lodieti  or  in  Europe,  or  to  Gibraltar,  or  to  any  part  of 
t\ie  United  Kingdom,  notwithstanding  she  may  appear  t>y  her  clearances  to  be 
destined  to  some  other  country;  and  upon  condition  that  security  shall  be  ^iven 
by  the  said  Messrs.  Gordon  and  Murphy,  to  the  satisfaction  of  the  Lords  Com- 
missi ners  of  our  Treasury,-  that  in  as  far  as  may  depend  upon  their  bona  fide 
eadeavours  the  quantity  of  dollars  agreed  upon  shall  wjrhin  twelve  months 
Irmn  tbe  date  hereof  be  brought  from  the  Spanish  colonies;  provided  also, 
that  tbe  license  hereby  granted  shall  remain  in  force  eighteen  months  from  the 
date  hereof.     And  we  do  hereby  in  all  other  respects  confirm  our  license 
hereinbefore  recited,  and  we  further  direct  and  strictly  enjoin  the  commanders 
of  our  ships  of  war  and  privateers  of  her  said  voyage.     Dated,  St.  James's. 
22nd  of  January,  1807;  and  countersigned  Spencer.''     The  ship  Neutrality 
was  taken  by  a  British  privateer,  and  whilst  in  her  possession  was  lost  by  the 
perils  of  the  sea,  aqd  plaintiff  had  resisted  the  payment  of  the  lo.^s  upon  cer« 
lain  te^al  objections,  which  the  Court  had  decided  in  his  favour,  thoueh  he 
had  paid  \Vie  defendant's  tosses  on  other  ships  in  similar  voyages.     The  defen* 
daot  paid  no  money  into  Court,  and  the  question  wa.*<,  whether  the  plaintiff 
was  eolitied  to  recover  the  SS8/.  69.  lOd. ,  being  the  full  amount  of  his  demand, 
inc:luding  the  premiums  upon  the  seven  policies,  or  such  part  of  the  premiums 
ooly  as  was  sufficient  to  cover  the  interest  of  the  defendnnia  in  the  several 
cargoes  thereby  insured,  besides  the  sum  of  95/.  4s,  ^d.,  for  which  it  was  not 
disputed  that  the  ptaintifT  was  entitled  to  a  verdict.     If  the  Court  w«'re  of  opin-» 
ion  that  the  plaintiff  was  entitled  to  recover  only  such  part  of  the  premiums  aa 
weukl  be  sufficient  to  cover  the  interest  of  the  defendanf<«  in  cargoes  insured 
bf  ti|e  seven  policies  beyond  the  sum  of  93/.  4s.  ^.,  then  the  amount  of  such 
interest  was  to  be  ascertained  by  an  arbitrator,  and  the  verdict  was  to  be  re* 
duced  aocerdingly. 

Lord  Ell^nborough,  C.  J.  It  is  a  settled  rule,  that  where  a  contract  which 
ta  illegal  remains  to  be  executed  the  Court  will  not  assist  either  party  in  an  ac- 
tion to  recover  for  the  non-execution  of  it;  it  is  a  very  dangerous  question  for 
the  phtiatiffto  stir  in  this  case,  if  we  are  pushed  to  decide  upon  it^  whether 
this  were  not  one  entire  mixed  cargo  of  British  and  enemies'  property  in  each 
ship  reapecttvely,  covered  by  the  several  policies  on  which  the  premium  was  1  ^'^  J 
ool  divisible;  but  aa  the  defendants^  counsel  has  consented  to  waive  the  ques- 
tion and  to  admit  the  plaintiff's  right  to  recover  so  much  of  the  premiums  as 
covered  the  British  risk,  it  is  unnecessary  to  say  any  more  upon  it.  There 
can  be  no  doubt  in  this  case  that  part  of  the  cargo  of  the  several  ships  which 
was  to  have  been  imported  into  this  country  being  forbidden- by  tbe  navigation 
kws,  and  which,  therefore,  the  King's  license  did  not  extend  to  cover,  the  un* 
derwriters  upon  the  policies  never  ran  any  risk,  at  least  as  to  that  part;  and 
thiatefoTe  there  is  no  pretence  to  say  that  the.plaintifT  can  recover  the  "pre- 
miama  for  il. 

5.  BpAcKBuRKE  V.  THOMPSON.  H.  T.  1812.  K.  B.  15  East,  81. 

The  Kifl^  having,  by  orders  in  council,  declared  certain  ports  in  St.  I^  J,JJ^  j,g  ^ 
vaUago  not  hosci/e,  which  had  formerly  been,  but  ware  no  longer,  in  the  psma^^  tsntml,* 
flion  nor  under  tbe  dominion  of  France,  though  such  declarations  were  madetb«  fact  of 
for  collateral  and  limited  purposes,  not  covering  in  their  terms  the  trading  in  obuMng 
question,  or  itadii^g  to  such  {Ibrts  from  parts  of  the  King's  dominions  not  nam- «»«  wi  1  nst 
•d  ia  Burb  prior  limited  orders,  was  held  to  be  legalized  the  same  as  to  neu-P'*J»™«' 
tral  ports  in  general,  by  such  authoritive  recognition  of  those  ports  in  St.  l^o- 
mlogo  not  being  hostile,  and  the  inference  as  to  the  legality  of  such  neutral 
trade  is  not  rebutted  by  a  subsequent  order  of  council  opening  the  trade  gen- 

^  Or,  there  being  a  sufficient  pre-existing  one,  an  additional  insufficient  licencsbe  ohtai''* 
•4,  it  triif  not  prejiidleo  tb«  former;  see  niflTkin  ▼.  AHnut,  1  M.  &  8.  39.  ' 
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erally,  so  as  to  cover  in  its  terms  the  parlicqlar  adventure  to  all  portB  of  St. 
Domingo  not  in  the  posaesaion  of  France;  and  such  trade  to  neutral  porta,  re« 
quiring  no  licence  from  the  crown,  ia  not  restricted  bj  the  fact  of  a  British  ship 
carrying  a  licence  for  trading  to  them  from  Great  Britain  with  a  certain  speci* 
fied  cargo;  but  the  British  trader  may,  notwithstanding,  carry  other  lawM 
goods,  and  insure  his  whole  adventure,  and  may  recover  from  the  underwriter 
a  loss  arising  from  capture  by  a  British  cruizer,  though  induced  by  the  fact  of 
such  trading  with  goods  not  covered  by  the  licence,  which  was  produced  to 
the  captor;  for  the  licence  itself  not  being  necessary,  the  carrying  of  goods  no4 
included  in  it  was  no  legal  cause  of  seizure,  however  it  might  operate  upon  the 
question  of  costs  in  theFrize  Court. 

6.  PiRscHEf.L  V.  Af.LNUTT.  E.  T.  1813.  C.  P.  4  Taunt.  79'2. 

Bo  a  licence     The  vessel  was  a  Hamburgher,  and  sailed  from  Gluckstadt  on  the  Eina, 

■anctioDing  ^^^^  ^  licence  granted  by  the  King  in  council,  to  Measra.  Castendyck  and 

tioVo/one  H^"*^>  ^^  behalf  of  themselves  and  others,  and  permitting  a  vessel  bearing 

deicription  ^^7  ^^S  ^^  import  a  cargo  of  corn,  and  many  other  enumerated  commodttiea 

of  property  (not  including  books),  and  no  other  articles  whatever.     There  were  put  on 

and  prohi    board  several  cases  of  books,  not  the  property  ofthe  assured,  nor  covered  by 

biiiog  ano   i^e  policy,   but  on  account  of  Macdonald,  a  London   bookseller,  the  freight 

protect  the  ^^^'^^of  amounted  to  43/.,  being  about  one-seventh  part  of  the  freight  of  all 

privileged    ^^®  goods  on  board,  which  together  amounted  to  3001.     The  ship  was  lost  on 

part  of  the  the  voyage  to  London.     For  the  defendant  it  was  objected,  |ha(  the  importa- 

cargo.         tion  of  the  books  was  illegal,  unless  licensed;  and  that  no  licence  having  been 

f  68  ]     obtained  which- included  them,  the  defect  vitiated  the  whole  adventure,  and 

rendered  the  vessel  and  cargo  liable  to  be  confiscated,  and  that  the  insurance 

was  therefore   void;  and  up^n  this  ground  the  Chief  Justice  nonsuited   thd 

plaintiff,  with  liberty  to  move  to  enter  a  verdict  for  the  amount  ofthe  defend* 

ant's  subscription. 

Per  Cw\  In  the  Court  of  Admiralty,  if  the  ship,  goods,  and  books  had 
been  libelled,  the  books  would  have  been  condemned,  and  the  ship  and  o1he# 
goods  would  have  been  restored;  and  if  they  ought  to  be*  restored,  we  can  find 
no  ground  why  they  should  not  be  msured;  we  are  further  of  opinion  that  this 
adventure  required  no  licence,  it  not  being  within  the  operation  ofthe  order  of 
the  6th  of  April,  1816,  that  being  released  by  the  subsequent  order  alluded  to; 
and  we  are  further  of  opinion,  that  the  circumstance  of  the  hooka  being  on 
board,  .which  belonged  to  Macdonald,  the  bookseller,  does  not  render  the 
whole  ofthe  adventure  illegal,  nor  the  insurance  void. 

7.  Kbir  V.  Andrade.  H.  T.  !8I6.  C.  P.  6  Taunt.  498;  S.  C.  2  Marsh.  196. 

This  was  a  motion  for  a  nonsuit,  on  the' ground  that  the  goods,  the  subject 

Aa  a  certain  ofthe  insurance,  were  illegally  put  on  board.     It  appeared  that  the' ship  sail- 

gunpowder  ^^  ^"  ^^®  ^^^  of  November,  1814,  and  was  captured  in  the  course  of  her  yoy-- 

Sie  exeoM    "8®  ^Y  *"  American  privateer;  that  she  had  on  board  300  barrels  of  gunpow- 

is  not  pro    der,  which  formed  the  chief  part  ofthe  cargo;  that  a  licence,  dated^lstdf 

teeted,  and  October,  had  been  granted  to  the  plaintiffs,  by  name,  for  150  barrels,  and  that 

therefore     another  licence,  dated  24th  of  October,  had  been  granted-to  Messrs.  W.  R, 

notinaora    andCJo.  to  export  150  more;  but  that  licence  was  not  produced,  and  there 

was  no  evidence  to  show  any  privity  between  them  and  the  plaintiffs,  or  that 

the  second  licence  applied  to  the  gunpowder  in  question.     The  hill  of  ladinff 

was  marked  in  the  margin  I.  L.  150,  and  W.  R.  150,  which  it  was  suggested 

referred  to  the  plamtiffs,  and  to  W.  R.  and  Co.  respectively;  but  the  jury  said^ 

*  In  t|ie  case  of  a  vessel  importing  into  tliis  country  from  a  liovtile  nation,  a  cargo  consist- 
ing of  goods  for  which  a  licence  has  boon  obtained,  as  wel]  as. others  which  are  not  licensed, 
if  the  ship  and  oargo  be  hbelled  in  the  Court  of  Admiralty  ihe  unlicensed  goods  will  be  con- 
domned,  but  not  those  licensed ;  4  Taunt.  795,  796.  In  the  case  wfatoh  haa  been  aMotiooed 
ofthe  exportation  ofgimpowdcr  contrary  to  a  proclomRtion,  the  powder  exported  without  a 
liconco,  together  with  the  vessel  carrying  it,  is  ezpoped  to  confiscation,  and  tlie  parties  are 
rendered  liablo  to  penalties,  29  Geo.  2.  c.  16.  s.  2  ;  33  Geo.  3.  c.  2.  s.  4 ;  but  the  part  of 
the  cargo  which  is  protected  by  a  licence  is  not,  in  this  instance,  any  mnre  than  in  the  other, 
eiposed  to  seizure,  and  consequently  in  neither  case  doe&  there  nppoar  to  be  any  ground  opoo 
which  an  insurance  can  be  impeached  to  the  extent  of  the  lieeosed  portion  of  ine«ar^. 
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tbaft  these  matke  were  very  arbttrarr,  and  that  nothing  could  be  ioierre^  IhMpi 
thence  to  the  owners  ofthe  goods.  It  was  objected  for  the  delendant,  that  tD| 
lieence  to  W.  R.  and*Co.«  even  supposing^  that  this  applied  to  the  second  \i^ 
berrels,  could  not  be  transferred  to  the  plaintiffs,  and  therefore  that  the  wbet6 
voyage  was  illegal.  .The  learned  judge  expressed  no  decided  opinion  on  th^ 
subject,  except  that  an  act  prohibiting  the  exportation  of  gunpowder  in  time  of 
war  was  to  be  stricllf  enforced ;  but  directed  a  verdict  ibr  the  plaiotifis,  reserving 
io  the  defendant  liberty  to  move  to  set  it  aside. 

Ptr-Cur.  The  question  arises  on  the  exportation  of  gunpowder,  as  prohi-  [  ^  1 
bited  by  certain  statutes.  Now,  on  this  subject,  we  must  look  to  the  forfei- 
tures and  penalties  imposed  by  these  statutes;  for  those  regulations  are  to  be 
found  in  the  statute-book  only;  and  it  appears  by  those  statutes  that  the  pow- 
der which  is  exported  contrary  to  the  proclamation,  and  the  ship  exporting  it, 
are  subjected  to  conBscation,  and  that  the  parties  are  made  liable  to  penalties, 
but  nothinis  more.  The  facta  of  this  case  are,  that  the  plaintiffs,  being  desirous 
of  exporting  some  gunpowder,  obtained  a  licence  for  150  barrels,  which  ivere 
put  on  board,  together  with  150  more,  for  which  no  licence  had  been  obtained. 
We  take  the  fact  as  it  stands,  taking  no  notice  of  any  thing  which  was  sugges- 
ted a^  accounting  for  that  circumstance,  because  nothing  of  the  kind  was  pro- 
pped. The  plaintifis  caused  .their  goods  which  were  sent  on  this  voyage  to  be 
insured,  and  a  loss  happened  by  capture.  When  the  underwriters  are  called 
upon  io  jmy  the  loss,  they  defend  themselves  on  the  ground  that  the  Voyage 
was  ilhgal^  or  at  hast,  that  there  is  something  in  the  transaction  which  vitiates 
it  as  le  the  pfoiatiffii,  and  puts  ihem  out  of  a  situation  to  recover  against  the. 
Qaderwriters;  that  as  part  ofthe  powder,  which  was  the  subject  ofthe  inaur* 
anee,  was  exported  without  a  licence,  the  whole  insurance  was  illegal.  We 
bawe  no  difficulty  in  deaMng  with  the  excess  of  the  powder  above  that  for  which 
the  licence  was  obtained;  for,  as  the  exportation  of  that  excess  was  illegal,  the 
insurance  of  it  was  certainly  illegal  also.  But  the  150  barrels,  for  which  the 
licence  was  obtained,  stand  on  a  very  different  ground.  If  they  could  not 
have  been  seized  as  forfeited,  there  is  no  ground  on  which  the  insurance  of 
them  can  be  impeached.  It  appears  from  the  acts,  that  the  powder  which  is 
exported  without  a  licence,  and  the  ship  which  so  exports  it,  are  both  forfeit- 
ed; but  no  other  part  ofthe  cargo,  whether  belonging  to  the  persons  who  have 
eu  illegally  ezpoited  part  of  it,  or  to  any  other  person,  is  made  subject  to  for- 
feilore;  the  ioBuranee,  d^erefore,  of  such  other  parts  is  good.  It  has  been 
contended,  that  the  licence  eaa  be 'applied  to  no  part  of  the  cargo,  because  of 
the  loQ.  barrels  which  wore  put  on  board  afler  it  had  been  obtained;  but  we, 
think  that  tbe  150,  for  which  the  licence  was  obtained,  remain  untouched  by 
the  illegality  ofthe  other  transaction,  and  that  as  far,  therefore,  as  the  insur- 
ance on  that  number  extends  the  action  may  be  supported,  but  no  further;  ^"^  doobts 
and«  consequently,  that  the  value  ofthe  powder  exceeding  that  number  °^"^  q^I^^I^i^II^ 
be  deducted.  whsthsr  the 

8.  PAaKiii  V.  Dick.  M.  T.  1809.  1 1  East,  SOS;  S.  C.  2  Campb.  221.       UuBrad  omi 

A  policy  was  effected  on  goods  to  be  thereafler  specified  to  a  certain  a-rsaovar  to 
uottoi;  by  the  specification  it  Appeared  that  the  goods  consisted  principally  of  *ny  axttat 
hardware,  but  partly  of  naval  stores,  the  exportation  of  which  was  P^*^*^'**jJ®<^»  rJfLf  jji^ 
lender  pain  of  forfeiting  tbe  stores,,  treble  their  value,  and  the  ship.     ^^^rMsofer 
Court  held,  thai  the  exportation  of  the  stores  being  illegal,  all  contractaibred  by  iha 
proleclis^  fbeatores so  exported  were  impliedly  avoided;  th^t  the  policy  waapoUay  js 
one  entire  contract  on  goods  to  be  thereafter  specified,  to  which  the  underwri*-  taiatstf  with 
ters  subscribed,  and  the  subsequent  specification  by  the  assured  could  not  al-fgj}NM^ 
ter  the  nature  of  the  contract  with  respect  to  the  underwritere,  so  as  to  saver  *"'•*■'• 
that  which  was  originally  one  entire  contract.  1^1 

9.  CAJtELo  ▼.  BaiTTsx.  M.  T.  1820.  K.  B.  4  B.  Sc  A.  184.  Aad^y  a 

Action  on  a  policy  of  insurance.     The  defendant  subscribed  the  policy  fbr^*'/  ^ 
900/.,  and  tbe  plaintiff  was  haterested  in  the  goods  insured.     The  P^&inf  ^  was  ^^^j 
by  birth  a  Portuguese  subject,  but  had  been  domiciled  in  London,  and  had  ^^^  a, 
carried  co  trade  theve  as  a  merchant  since  the  year  1B09.     Pernambuco  and  flrved. 
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BTftranham  sre  parcel  of  th«  dominions  of  Ihc  crown  of  Porfoga!.  TheVe-; 
mis,  th6  ship  mentioned  in  the  policy,  was  chartered  by  Measru.  Joslin^r,  Al- 
len, and  Frcneira,  Port^gIle^c  mcrrhan'a  in  London,  in  January,  18 17,  tO' 
carry  out  a  caigo  of  sundry  merchnndlzc  to  Ptrnambisco  nnd  Mnrar.ham,  and  ' 
t6  bring  back  a  rrturn  cargo.  1  he*  cjoods  insured  rnnpfslcdijf  nine  hogshead* 
of  Madeira  wine.  Fix  pipes  of  rod  wine,  thirty  barrels  of  Kmall  or  hird  t^hot,  (bur 
rnfl^  of  f»hect  lead,  ten  rase**  and  U  urirrn  I  alt «  of  mannfacturf  d  gocd^,  i  nd 
10)  barrels  of  giinpowe^er.  F*  r  a  nnniber  of  \ ears  past  gnnpcw^er  had  heiir 
usually  <thipped  from  thisr  countiy  to  Fernambrrcoand  Maranbitm,  and  inrfinrted 
there;  but  if  ihe  Portuguese  gr.vernn:i*nt  did  not  rhorse  to  pur<  ha^e  puch  guir- 
powder,  the  shipper  was  obliged  to  re-export  it,  unless  in  occasif  nal  kiftanrcVt 
where  a  sale  to  other  people  has  been  allowed  by  that  government.  1  he  foim 
of  shipping  jjoods,  including  gunpowder,  in  I^nc'on,  on  a  voyage  to  Prmnm- 
buco  and  Maranham«  lias  been  to  exhibit  the  eocjkets  end  nnanifest  at  the  o(^ 
fico  of  the  Portuguese  consul,  who  cert'fies  the  sanre,  and  affixfs  biscensular 
seal  to  thrm;  the  eockets  and  manifest  so  lertified  pro*  red  with  the  ship,  and 
most  be  delivered  at  the  custom-houfe  at  the  (!estii  ed  |'«»Tt  befoie  ll.e  f-bip  i» 
admitted  to  entry.  Copies  of  them  are  likewise  sent  by  the  Forfrcueee  cf  n* 
8Ul  in  London  to  the  cus(on^«>housr  at  the  port  of  destinatien  by  the  first  oppor* 
tunity.  The  Venus  was  cleared  in  this  ibrm  at  the  cffice  of  the  Forlugueeer 
consul  for  the  voyage  in  qnestion;  .•-he  carried  403  barrels  of  purpowder,  SiD 
liaving*bcen  shipped  by  J<  s)  ng,  Allen,  ard  Freneiia,  on  their  oun  acccuitt, 
and  the  remainirg  100  on  ace*  unt  of  the  plaimifT.  The  ceckets  and  manitest 
of  the  whofe  cargo  were  ceittfied  in  tlie  nanier  above  stated,  nlid  nrotei  ded 
with  the  ship  to  be  exhibited  to  the  itislt  m-house  at  Pernnmbm  o,  'ihe  wh«  le 
•  of  the  gunpowder  was  manufactured  in  i\m  country  by  one  Maik  Foasett,  find 
sold  by  him  to  the  house  of  Josling,  Allen,  and  Frer.i'ira,  and  to  tl.e  plaintifT 
Mark  Fosset,  who  usually  applied  for  Iw-ences  for  tie  eyportation  of  gunpow- 
der manufaetnrrd  by  himself,  was  riTpro\ed  by  JoKliflg,  Allen,  ard  Freni  ira', 
and  the  plaintiff,  to  preoure  a  lieencw  U  r  the  exnorfarion  of  the  4C0  bariels  of 
gunpowder,  to  be  sh  pped  in  the  Vrnns,  and  proenredn  lieenee  frem  go\eff»- 
ment,  of  which  the  following  is  a  copy:  "  At  the  Ceuneil-chamber.  Whi  thalK 
tl\,e  25th  January,  1817;  piese-nt,  the  Loids  ofKls  Majesty's  noet  hcnonrabler 
Privy  Council:  Whereas,  thero  was  this  day  read  at  the  beard  the  httiiille 
petition  of  Mark  Frssctt,  on  behalf  ef  him>elf  and  ether  persons, 'pray irg 
leave  to  export  500  barrels  of  gunpowder, .from  London  to  Lerntimbuco,'  on 
board  the  British  ship  Venus,  Lawson,  master,  which  petiticn  being  taken  into 
consideration,  it  is  hereby  ordered  in  council,  that  the  petitioners  be  |>ermilttd 
to  export  the  quantity  of  gunpowder  above  mentioned,  fiom  Lond<in  to  Per* 
nambuco,  on  board  the  haid  sliip:  provided  the  merchant  exporter  do  first  givo- 
security-  by  bond  to  the  proper  officers  of  the  custems,  with  t%vo  other  able  acd 
sufficient  sureties  (of  whom  the  master  of  the  ship  to  be  one\  to  be  ap]  roved 
of  by  the  said  oflicers  of  the  custc  ms,  in  six  times  the  value  of  the  gunp<  wder, 
to  export  the  same  to  the  place  proposed,  ard  nore  other;  and  to  prte'uce.a 
r  ^r  J  ^^rtificate  within  eightern  n;onths  fri  m  the  da'e  of  lie  boi  d  frf>m  the  HiiliFli 
.  ^  consul  or  vice-consul  of  IVrnambuco,  of  the  jjunpowder  baring  been  all  duly 

.     ,      Jsnded  attbe  place;  whif  h  certificate  the  ce  ntuuFsioners  of  the  ei'stowis  are 
.  '   required  to  traniamit  to'the  lords  commissioners  of  bis  Mnjesi}'8  treasury;  rn 
order  to  be  laid  before  thi.<  board.     Anel  in  fathireof  the  proeluction  of  such  a 
■  -    cerlificn^e  within  the  time  liniifcd  by  this  order,  the  I  end  fo  c  nteied  into  to  be. 
^     .'.'pul  in -suit,  and  the  right  honorable  the  lords  commissioners  of  his  Majesfy^s 
I        treasury  are  to  give  the  necessary  directions  herein  accordingly.     (Signed) 
James  Puller."     On  the  29th  January  a  bond  fcr  7,t'0C/.,  in  the  cf  mmoir  form ' 
'^'*  .to  bia  Majesty  was  executed  by  the  said  Mark  Feaseit,   Henry  Cooper,  and 
James  Lawson,  the  master  of-  the  said  nhip.     The  r6ndifioh  was  a^  follows: 
**  Whereas,  by  an  order  in  council,  dated ^othJamtary,  1807,  permitting  Maik 
Fossett,  on  behalf  of  himself  and  others,  to  export  500  barrels  of  gunpowder  t» 
Pernambuco  on  board  the  British  shfp  Venus,  Lawson,  master;  prejvlded  the 
tnerchant  exporter  shall  first  give  security  by  bond  la  th«  proper  officera  of 
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Mm  emMM,  wkH  Iwn  oCh€r*«b]e  and  tufficftent  turetiea  (of  whom  (he  mMer  nf 
liie  nhip  to  be  one)  to  be  approved  <if  by  the  said  ofli  'ert  of  th*;  cudtorni*,  in 
sis  times  the  value  of  the  said  gunpowder,  to  export  (be  same  to  the  place  prq- 
po^d«  and  none  other;  and  to  prcKhice  a  certidcate  within  eighteen  minths 
iirom  the  da^e  ofihe  bond,  Irom  the  British  consul  or  vico-consid  at  Rio  Janev« 
ro,  of  the  >Hid  |(unpowdf  r  having  bcon  all  duly   landed  nt   the  place;  and 
where**,  the  aatd   Mark  Fosset  this  day   entered  ont wards,  at  llie  Custonv- 
bottse,  [jnndon,oa  board  the  above  ship  Venus,  James  Lawson,  (or  Pernam* 
biico,  400  barrels  of  gunp  twdcr.     Now  the  condition  of  ibis  obligation  is  such, 
that  if  all  the  said  gunpowder  shall  be  exported  to  Pernambuco,  and  a  certifi- 
cate of  the  due  landing  the  same  itt  that  place  produced  within  eighteen  mom  ha 
Iran  the  date  hereof^  from  the  British  consul  or  vice-consul,  then  the  obligation 
to  b«  V  »id  and  ofnrMie  effecty  or  else  to  remain  and  be  in  full  force  and  virtue." 
The  a!M)ve  bond  was  approved  of  by  the  proper  officers  of  the  customi),  and 
ihe  gunpowder  was  thereup  m  allowed  to  he  shipped.     The  clerk  to  the  perr 
aon  who  supplied  the   bird -shot  proved  that  it  was  not  considered  as  warUke 
•lores.     The  g  »odj  of  the  plaint  iff  being  shipped  on  board  the  said  vesaely 
were  all  co!isigaed on  bis  account  to  Manuel  Rheiro  da  Silvu,  at  Pernambu- 
co.     The  ship  sailed  on  (be  voyage  insured  on  tite  4th  February,  IB  17,  and 
wa^oHliged  to  put  into  Spithead,   where  she  was  detained  by  contrary  winds 
tiU  the  \"2th  of  March,  when  she  agsiin  proceeded  far  Pernamhuco.     On  the 
fotb  April  she  made  ihe  land,  eigiit  m  les  to  the  northward  of  Pernambuco, 
mudMond  to  the  southward  'to  make  the  p-m;  the  master  hoisted  ccdours,  and 
made  .the  u^al  signal  Cor  a  pilf)t;  no  pil  it  camo  on  board,  but  two  Portuguese 
ahipa  of  war  were  seen  standing  in  for  the  roads  of  Pernambuco,   and  the 
ma^er  of  the  Vemis  steered  lownrd.^  them  to  make  enquiries  respec'ing  the 
anchfimge,  being  a  stranger  to  the  place.     When  the  Veu**s  approached  the 
P.irtuguese  ships,  one  of  them  fired  a  sh'it  at  her,  an  i  sotit   a  bent  to  board 
ber;  an  ofli  :er  and  several  men  froin  such  boat  did  immediately  board  her. 
Thisoffi-er   asked  Caiptain   Lawsan  where  he   was   bound  to?  and  upon  his  [    ^^    ] 
Baymg  to  PernamStico,  the  o^jertold  him  his  sliip  m  ist  not  go  into  Permim- 
Tmca,  bat  must  come  to  anchor  between  the  sliip^  of  war,  mid  desircnl  one  of 
his  man  10  •lakn  thQ  hehn,   who  did  so  accordingly,  and  she   was  thereupon 
brought  to  anch  »r  between  the  sliips  of  war.     The  Portugtiese-officer  then 
com.ieUed  the  captain  to  dr liver  up  all  th')  shapes  paDcrs,  and  to  go  on  board 
one  o/*  the  s/iips  of  war,  called  the  S.iirito  S  int^.     The  papers  weie  inspected 
bv  the  o^^era  of  that  ship,  p  i!  into  a  htiT,  a'xd  delivered  to  the  prize-ma^ter. 
The  same  evening  the  captain  was  again  sent  on  hoard  the  Venus,   and  the 
jl»rion  to  whom  the  s'lip'i*  papers  %vere  delivered,  w;th  eii»ht  Portuguese  sail- 
o-s,  went  tm  board  likewise,  and  took  command  of  the  Venus  as  prize-tnaster; 
eight  of  her  crew  were  at  the  same  time  taken  out  and  sent  on  board  the  ships 
of  war.     On  the  Hdlowiag  roorning,   the  V'cnus,   under  the  command  of  the 
{>rize-maHte.r,  sailed  for  BaUia,  a  Portuguese  settlement,  where  she  arrived  on 
the  '21  at  April.     As  soon  a-t  s!)f)  was  anchored  in  the  bay,  several  boats  con-* 
tainiof^  ofli  :ers  of  varions  descriptions  came  alongside,  and  the  officers  enter- 
ed and  remained  on  board.     O.i  the  "i-'Brd  A;jril  "ah*?  was  removed   higher  up 
ibe  harbour,  a\id  on  the'^Sth  a  soldier  whs  pot  00  hoard  as  a  sentinel,  and  was 
reJieved  night  and  morning.     On  the3)th  April  and  3rd  May  several  cualom- 
liottse  officers  and  a'.K>ut  30  men  seized  and  carried  away  from  on  board  the 
Venuti  the  470  bnrrehof  gunpowder,  and  conveyed  them  to  the  fort  nt  Bahia. 
The  whole  of  the  cargo  was  rem  wed  in  th<^  s  rno   maoner  botwenn  that  day 
an  J  the  9tli  M.iy,  a  sentinel  renui  ii:i;r  iin  hoiirJ  tjll  ihtn,  w!ien   ho  wa^  with- 
drawn.    Neither  the  captain  n  »r  iho  m:i'e,  n  )r  any  of  tUo  crow  of  tha  Veijus 
4Vas  ever  circJ  in,  or  mid  j  pariv.  to,  any  j  i  licial  i>ro  -etidln:;  .resnecting  the 
SI  d  5  >orh,  or  wa4   ever  cxi  inn  ^1   a^  i  wltne-^^  to  a»Tv  co  irt   of  jo -«f  ice,   or 
Ujjon  iii:err.>;  It  irie*  at  B  ih  :i  0/  els  iw'r^re  riM  »3jVi  »^  ih^,  g  »o  U.      >y.i3n  the 
ca,rtaia  arrived  oT  Peru  mi'mc  >,  he  did  not   know  n  ir  had  ho  received  any 
notice  or  heard  that  Pernamhuco  had  been,  or  declared  to  be,  or  was  in  estate 
W  blockade,  and  he  first  heard  of  auch  blockade  two  days  naer  being  takao 
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poMWwbn  of  by  the  Porhsguese  shifM  of  w«r.  An  iA8ttrr«et4«n  broke  ovt  «t 
Pernambuco  in  February,  and  was  not  heard  of  in  London  till  Jane.  Aa 
600n  a»the  plaintiff  heard  of  the  ship  being  seised,  vn.  on  the^th  June, 
{817,  he  gave  notice  of  abandonment  to  the  defendant  and  the  other  under* 
•prtters  on  the  polrcy.  The  case  then  stated  a  proclamation  of  the  Prises 
Kegeot,  dated  the  Snd  January,  1 81 7,  prohibiting  ihe  exportation  of  gunpovi^ 
der  inthout  licence,  to  certain  places  therein  mentioned,  amongst  which  were 
the  territories  of  the  King  of  Portugal  in  America,  The  case  then  set  oat 
the  sentence  of  a  Court,  describing  itself  as  a  supreme  court  of  judicature  at 
Bahia,  stating  that  it  appeared  from  the  proceedings  before  them,  that  the 
English  brig  Venus,  being  bound  to  the  port  of  Pernambuco,  wi^  a  cargo 
ecmsistiDg  of  400  barrels  dF  gunpowder,  and  other  warlike  stores^  at  a  time 
when  the  port  was  under  blockade,  in  consequence  of  an  insurrection  of  its 
inhabitants,  the  said  brig  was  detained,  and  ordered  to  be  sent  into  the  port  of 
this  city,  by  reason  of  the  400  barrels  of  English  gunpowder  which  she  was 
so  conveying  to  a  blockaded  port,  being  an  article  expressly  prohibited,  an4 
declared  to  be  contraband,  by  the  decree  of  the  S6th  February,  1810,  andthei 
laders  and  owners  of  such  article  being  cosequently  comprehended  and  inclu*' 
ded  in  the  penalties  imposed  by  the  letters  patent  of  the  ^^h  January,  1785, 
against  all  dealers  in  contraband  articles.  The  decree  then  proceeded  to  cob- 
I  ^  J   demn  the  gunpowder. 

Per  Cur,  The  question  in  this  case  is,  whether  we  can  -consider  Mark 
Fossett  as  the  exporter  of  this  gunpowder,  within  the  meaning  of  the  licence? 
It  appears  that  he  was  the  manufacturer  of  the  gunpowder,  and  that  he  sold  it 
to  the  plaintiff.  It  appears  also  from  the  affidavit  accompanying  the  petition 
upon  which  the  licence  was  granted  that  ho  was  to  ship  it  free  on  board;  hav* 
ing  done  that,  he  then  ceased  to  have  any  further  interest  in  the  adventure. 
The  shipment  having  been  made,  the  goods  were  the  property,  and  under  the 
control  of  the  present  plaintiff;  he,  therefore,  was  the  merchant  exporter,  and 
ought  to  have  given  the  security  required  by  the  licence.  We  have  arrived 
at  this  conclusion  with  great  reluctance,  because  it  appears  that  in  this  ease 
there  was  no  intention  to  violate  the  law,  and  that  this  was  the  usual  aiode  of 
carrying  on  the  trade.  We,  however,  feel  ourselves  obliged  to  say,  that  tha 
terms  of  the  licence  have  not  been  complied  with;  the  consequence  of  which 
is,  that  the  plaintiff  cannot  recover,  and  that  there  must  be  judgmeai-of  noa** 
suit. 

10.  Grbgson  v.  GriLBBRT.  E.  T.  178^.  K.  B.  Cited  Park  on  Insurance,  89 

Femeriy  ^'  ^'  Tatham  v.  Hodgson'.  E.  T.  1796.  K.  B.  6  T.  R.  650. 

Ma^M  wm     ^^  ^^'     '^^  A^  prohibits  the  owners  recovering  on  account  of  the  mer» 

lasarabls.*  tality  of  slaves  by  natural  death,  but  it  is  argued,  that  if  a  captain  will  take  a 

number  of  slaves  disproportioned  to  the  quantity  of  provisions  on  bcMurd,  ia 

*  Bat  now,  by  the  5  Geo.  4.  o.  113.  eny  person'who  shall  knowingty  and  vritfiilly  insure 
or  contract  (or  the  insurance  of  any  slaves,  or  any  property  or  other  sohjeot  matter  engaged 
'  or  employed  in  accompHshing  any  of  the  ohjectii,  or  contracts  in  relation  to  the  ufajects  de* 
elarea  unlawful  by  the  act,  is  declared  guilty  of  felony  aad  liable  to  a  term  not  exceeding 
fourteen  years*  irnnaportationt  or  to  impriaonmont  and  hard  labor  for  a  term  not  greater 
than  five  nor  less  than  three  years,  at  the  dixeretion  of  the  Court;  5  Geo.  4.  c.  119.  s.  10; 
and  see  47  Geo  8.  aess.  1.  c. :% ;  31  Geo.  3.  c  23 ;  S6  Geo.  S.  c.  S5.  A  veaael  fitted  out 
for  the  lliegul  purpose,  with  every  thing  belonging  to  it,  and  the  goods  of  the  owner  on  board, 
are  forfeited  and  liable  to  seizare :  s.  4.  Before  the  abolition  of  this  degraded  traffic,  the 
hamanity  of  the  legislature  b^id  induced  them  to  pass  various  acts  of  parliament  fur  prevent* 
hig  under  writers  from  indemnifying  tlie  iuHured  against  some  particular  losses.  Thus,  by  the 
30  Geo.  S.  c  58.,  no  cargo  of  slaves  could  be  insured  against  any  loss  or  damage,  except  the 
perils  of  the  sea,  piracy,  insurrection,  or  capture  by  the  King's  enemies,  barratry  of  tim 
the  master  and  crew,  and  destruction  by  fire.  89  Geo.  3.  o.  33.  s.  8 ;  31  Geo.  &  o.  44.  now 
expired,  nor  could  the  insured  recover  fur  a  loss  or  damage  on  account  of  the  mortality  of 
alavee  by  natural  death  oTill-treatmentlic.;  same  statute.  It  appears,  however,  that  before 
tlie  acta  of  abolition  insurances  tin  slaves  were  tolerated,  and  in  the  lute  ease  a  foreigner 
who  was  not  prohibited  from  carrying  on  the  slave  trade  by  the  laws  of  his  own  country  was 
held  entitled  to  recover  damages  (*>t  the  wrongful  seizure  of  a  cargo  of  slaves  en  board  of 
a  ship  then  employed  by  him  to  carry  on  the  Afirican  slave  trade :  Madrago  v.  Willie,  3  Bara^ 
St  Aid.  353;  vide  58  Geo.  3.  c.  36.  sed  quore.     The  plaintiff  in  this  cise  was  a  subject  of 
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of  wlMcb  Ihey  die,  the  owners  Aell,  AelwitlMteiidifig,  reeovef . 
TlMt  voiikl  repeal  the  aet  of  parliament,  which  meant  that  every  penion  going 
OB  the  voyage  sboold  find  bis  interest  combined  with  bis  duty,  and  that  be 
Aoold  take  all  possible  eare  that  the  slaves  shouid  be  well  M,  A  captain 
who  known  the  posaible  length  of  the  voyage  does  not  discharge  bis  duty  if  be 
adke  no  insofficienl  quantity  of  provision^.  We  are  clearly  of  opinion  that 
tiM  ^lanliff cannot  call  on  the  underw^i^e^fl  to  make  a^od  this  part  of  the  loss. 

II.  Web«ter  V,  Da  Tastes.  H.  T.  1797.  K.  B.  7  T.  R.  167.  j  M  | 

7%e  piaintiil  having  been  hired  to  go  as  a  mate  in  a  ship  from  the  coast  of  ^*  >"*v 
Africa  to  the  Havannah,  for  which  he  was  to  receive  wages  at  the  rate  of  5/.  '^*  ^"  ^ 
per  Month,  end  three  privilege  slaves,  free  of  expense,  on  the  ship  arriving  at  r,,^^,'/* 
4be  port  of  sale,  directed  the  defendant,  who  «vas  his  agent  at  Liverpool,  to  get  w«ga«,  or 
an  insorance  on  hie  privilege,  and  for  the  defendant's  neglect  the  plaiutiiFon  •  p«r^ai 
ftronght  this  action  on  the  case  against  hJoi.     It  appeared  at  the  trials  that  the****  >n  the 
riup  was  hiet  on  the  vnyage,  and  that  the  plaint i J  thereby  sustained  ^  loss  of  """'^  ^ 
150/.,  reekoaing  38/.  5&.   for  bis  chest  and  clothos,  and  the  rest  for  the  v^tlu^  m«^* 
of  the  slavea.     It  was  objected,  on  behalf  of  the  defendant,  that  the  plaintiff 
eonki  net  recover  the  value  of  the  slavee,  because  they  were  not  the  legal  sub* 
jeeta  ef  iasorance,  they  being  in  the  nature  of  seamen's  wages.     That  point 
waa  reserved  for  the  opinion  of  this  Court,  a  verdict  ttetn^  taxen  for  the  plain* 
tiff  {bf  1501.,  with  liberty  to  the  defendant  to  move  to  reduce  the  damages  to 
59/.  6§,     The  Coorl  were  clearly  of  opinion,  that  the  slaves  were  not  the  sub- 
Jaet  of  ilwurance,  uod  that  the  pfaintifT  enuld  not  recover  in  this  action  more 
than  he  eonld  have  recovered  in  an  action  ai^amst  the  underwriters.     They 
therefore  made  the  mle  absolute  to  reduce  the  daoiages  to  .-39Z.  5s. 
J«.  Kino  V.  Glqitbr.  T.  T.  1806.  C.  P.  2  N.  R.  206. 

The  pMntiff,  as  widow  and  representative  of  her  husband,  Capt.  C.  King,  Bet  •  diflbf 
who  eoasRianded  the  ahip  John,  employed  in  the  slave  trade,  commenced  an  sat  roU 
neiicm  fo  the  reoovevy  of  a  loss  upon  a  policy  of  insurance  eiSected  by  her  ^^^^  •'  te 
on  hia  eomoMasion,  privileges,  $c.  as  may  be  hereaAer  valued.     The  thscapuin, 
sat  and  from  Liverpool  to  the  coast  of  Africa  and  African  i^l*  J^mJ^^"^ 
I,  and  at  and  from  thence  to  all  ports  and  places  of  touching,  discharge,  eemniMsaon 
•ile,  and  final  destination  in  the  British  and  foreign  West  Indies,  the  Baha-  privilsfst. 
asnn,  and  America,  all  or  either,  with  liberty  to  exchange  sla\es  and  goods  ^•^ 
wita  any  ether  vessel  or  vessels*    The  plaintiff  having  obtained  a  verdict  on 
this  poHey^  a  rale  was  granted  to  the  defendant  in  the  ensuing  ierm,  calling  on 
ihe 'plaint iff  to  show  cause  why  that  verdict  should  not  be  set  aside,  and  a  non* 
aoit  ar  a  new  trial  he  bad.     It  was  contended,  that  the  captain^s  commission  '^ 

and  privilegea  were  not  wages,  but  something  in  addition  to  wages;  and,  con* 
aaqnently,  that  such  a- remuneration  to  him  tor  his  extra  trouble  and  attention  C  ^  ] 
in  iba  management  and  disposal  of  the  slaves^  was  a  aeod  subject  of  insurance; 
Umj  objected  that  he  aeted  in  the  double  capacity  of  captain  and  supercai^o, 
ibr  the  former  of  which  employments  he  received  wages,  for  the  latter  this  ad* 
^itional  compensation;  and  that  whatever  doubt  might  be  entertaioed  as  to  hia 
being  allowed  to  insure  in  one  character,  there  could  be  none  as  to  his  being 
amided  to  insure  in  the  other. 

Psr  Cur.  If,  during  the  voyage,  all  the  slaves  were  to  die,  the  captain 
wauM  wholly  lose  his  commission  and  privileges,  and  would  jiot  he  entitled  to 
recover  an/  thing  from  the  underwriters;  if  the  policy  were  upon  the  health 
of  the  afatvas,  we  think  there  would  be  considerable  force  in  the  objections  laal 

ide*  But  this  18  a  policy  against  the  perils  of  the  sea  only,  which  is  in  aa# 
r  te  the  objection.  When  the  case  of  Webster  v.  De  Taste,  7  T.  R.  157, 
chad,  it  did  not  occur  to  us  that  there  was  any  difference  in  the  rule  of 


the  Kiag  of  Spain,  whtoh  country  had  not  cnnsenred  to  the  abolition  of  the  tmde  in  thnt  ftart 
<»f  the  wotiJ  iHiere  the  tranenetion  occnrred.  It  remains  to  be  notiead,  that  where  slavery 
■ceenili,  it  naiet  be  ffiuiidedon  the  aiUhori  y  of  tfoms  p  »4it}vo  nr  manioipil  Ixw.  and  ihnt  the 
Midsgteta«ee  when  the  eUve  departs  from  the  limit:!  of  :ht)  cimniry  by  which  that  condi* 
iioB  was  created ;  Forbes  v.  Cochranop  2  B.  ^  C.  44'3 ;  3  D.  dt  R.  679.  8:  C. 

*  B9C9i9a9  the  intereai^  is  eootin^eot  and  not  vested;  see  Magsns,  19.  * 
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lira  hew  as  a[>|>li«d  to  4h«  captain  of  a  shifi  and  (he  mariiiert.  'Bat  tipmcon* 
ftidering  the  two  rase^,  both  upon  principle  and  in  practiee,  there  doefi  appear 
(o  be  a  most  materiat  difference;  and  indent  »h^  cbiel  pi^  ofraphitnfiY  in  ma« 
ny  trades,  as  tor  in^ance,  tlio  East  India  trade,  brin^  thn  privilp^e  of  carrying 
out  investments  to  the  ftettl<*men*  to  ivhich  they  are  bniind,  and  their  making  f  ho 
best  advan^a^e  nf  ihem  in  their  power;  it  W(niI  1  be  a'i<«ird  to  «.iy  that  auch  irfl« 
i»v^tfnpnts  were  not  the  ?iU*\ic<«t  ofn  tpjral  insurance;  our  braher  Mahihall,  in 
htri  book,  when  treating  thi.s  .subject,  d  les  not  fseera  to  have  iinasrmed  that  the 
prohibit!  m  as  tr»  insurance  of  wa^e.s  extended  to  the  captain  a^  well  nAtheaea'- 
men;  for  he  •commpn''.e«  hir4oS5prva»ion^  by  tbfso  nord**,  '*  To  prevent  th6 
desertion  of«eanricn."     So  the  8  Gho.  I.  r.  ''Zl.  was  pus<«pd  to  prevent  masters 

yavin<r  seandPn  aV>ve  one  m  >teiv  of  thuir  wa;^es  ddo  t  >them  beyond  the  seas, 
ndeed,  the  reflr*iiatin:i  is  touided  altotrRther  on  the  mirine  law,  whi<*h  does 
not  altowtho  mariners  any  waifen,  u'llesn  the  iship  earn  freigV*,  an  I  which  lai/ 
would  be.com  delely  evaded  if  the  mar  Tiers  could  in^iure  their  waves.  Con« 
sidering,  theref<>re,  that  a  clear  distinction  exists  in  I  iw  wi'h  respect  to  the  in* 
atirance  of  waives  between  th^ciptnin  and  the  m:iriners,  it  is  not  neces<arv  to 
discuss  the  efTect  which  would  result  from  the  facts  of  ibis  case,  as  establish- 
Bet  ao  ioM  igg  the  captain  to  have  acted  in  the  djuble  character  of  cap'ain  and  super* 
.      i|.       .  car^fo, 

on  n»»ej         *^-.  Wti.aov.  v.  Roval  KxcfUNGti.  H  T.   181 1.  N   P.  2  Campb.3>6. 
lent  to  ih»   '    Action  on  a  p  »licy  of  insurance.     Thn  plaintiff  al^o  declared  upon  another 
capiain  of   policy  on  f)00',  lent  to  the  ctfotain,  payable  out  of  the  freis^h*.     But   Lord 
n  <hip.  pay  cllenboroiigb.  held,  that  this  was  not  an  insurable  interest;  and,  the  p<dicy  be- 
•bl«ottt  of  jijjg  illegal  on  ^\^q  f^^^  of  it,  that  the  premium  could  not  be  recovered  back. 
iftelMigbt.  1^    LuRENA  V.  CRAupono.  II.  T.  ISOJ.C.  P.  S  B  &  P.  75. 

frtiftht  is         ^^^  ^'*^'     '*  would  be  a  strange  thrni(  if  freight  could  not  be  the  subject  of 
th«7ahject  protection  by  an  instrument  whirh  had  its  origin' from  commorco,  and  was  in^ 
otintar       troduced  for  the  very  purpose  of  givins:  g«>curity  to  mevranfile  transactions, 
aace;  It  is  a  solid  sultstantial  nitt*rest  ascertained  by  contract,  and  arising  from  labour 

[  ^^  J     and  capital  employed  f^^r  the  purpose-)  of  commerce;,  but  even  in   this  case, 
f  the  existence  of  a  subject  out  of  which  freight  nruiy  arise  or  be  earned  is  'n«>« 

cessary,  as  is  settled  by  the  case  of  Trmge  v.  Watts,  lately  cited  and  approved 
of  by  Lord  Kenvon,  in  the  ca-^e  of  Thooi  >sofrv.  Tavl  w.     The  insuraace  of 
profits,  as'^ertained  hy  positive  contract,  may  be  equally  ,i»9t   aanl  reasonable, 
and  is  hardly  to  be  distinguished  in  principle  from  the  case  of  freight. 
15.  BiRCLw  v.  Cousins  T.  T.  1802.  K.  B.  3  Kast,  551. 
AM  it  is  BO     Qn  |||q  question  whether  the  profits  of  a  cargo  cni|iloyed  in  trade  on  the 
tlMitri!a"     ^^^^  ^^  Africa  are  an  insurable  interest ? 

thins  iiMor  ^^^  ^'"'*  '^^^  questi'm  is^  if  on  an  insurance  made  on  the  profits  to  arise 
ed  h.is  not  Trom  such  cari^o,  t<ie  plaint ilT  can  recover?  As  insurance  is  contract  of  in- 
pliysical  ex  demnity,  it  cannf»t  be  said  to  be  extended  beyond  what  the  design  of  such 
Istsneo;  species  of  contract  will  embrace,  if  it  be  applied  to  protect  men  firfMn  those 
losses  and  disa^l vantages  which,  but  fin*  the  perils  insured  against,  the  aswred 
Would  not  suffer;  and  in  evory  maritim'f  adventure  the  adventurer  is  linble  to 
be  deprived,  not  onlv  of  the  thing  immediately  subjected  to  the  perils  insured 
•gainst,  but  also  of  the  advantages  to  arise  from  tho'  arrival  of  those  things  at 
their  destined  port ;  if  they  df»  not  arrive,  h  s  loss  in  such  case  is  not  merely 
that  of  his  goods  or  other  things  exposed  to  the  perils  of  navigation,  but  of 
Itie  benefits  'which,  were  his  m-^ney  employed  in  nn  undertaking  not  subject  to 
the  perils,  he  might  obtain  without  mire  risk  than  the  capital  itself  would  be 
liable  to;  and  if  when  the  ca;Mtnl  is  subject  to  the  risks  of  maritime  com* 
merce,  it  be  alhw:ible  for  the  mercbait  to  project  them  by  insuring  if,  why 
niav  lie  not  protect  those  ii'1vaMt.iKes  lin  i^  in  daiiff^r  of  losing  Uy  their  being 
subieeted  to  the  snme  r  sk^?  It  is  surely  not  nn  iinoroper  encoiiragHment  of 
trad^  to  provide  that  merchants,  in  case  of  adverse  fortune,  s'lould  not  only 
not  lose  the  principal  adventure,  but  that  that  principal  should  not  in  conse- 
qu^ce  of  such  bad  fortune  be  totally  unproductive,  and  that  men  of  small  fbr« 
tunes  should  be  encouraged  to  engage  In  commerce  by  their  having  the  meani 


at  preserving  their  cirpifats  entire,  which  would  coirtmuaUy  bo  lessened  hy  (he 
ard'mnry  expen»r«  of  living  if  there  were  no  mejinft  of  ref  Ineing  that  exf»endt- 
t  II  re  in  case  the  returns  of  I  heir  adventure  fihoiitd  fail.  Whrre  a  capital  is 
emploved  puhject  to  Fiirh  risk«  in  rn^ae  of  I.>s<,  the  |inrty  is  a  jsuflTerer  hy  not 
havirg  u<cd  hi^  mnn**y  in  a  wav  which  might,  with  a  moral  certainty,  lave 
.  made  a  return  not  only  of  his  prinripaU  hut  of  profit;  and  it  is  hut  placing 
wth  word"?  to  fBav,  ttuit  in  ^ueh  case  there  i^  no  loss,  liermise  theie  is  no  p-  a- 
Rejesinn,  and' hat  it  [a  hut  a  disappointment.  Fure'^n  wrircrs  upon  m.^urftnce, 
whose  d'  ctrinen  (orm  the  great  ej«  part  of  *  ur  law  on  thij«  sMhje<t,  re  ri  a  inly  do 
not  treat  of  insurance  ati  pr*»fitaa«  a  matter  ineonf>i«-feiit  with  the  tine  natino 
and  design  of  t-xtrU  a  contract;  and  where  it  in  ppoken  of  hy  them  as  a  ppeciia 
of  insurance  which  cannot  l^e  made,  this  la*ter  doctrine  w  II  l>e  found  to  Ike  re- 
ferable to  the  positive  institutions  of  difierent  nations,  who  have  thou|rht  it 
wise  to  prohibit  it.  So  that  it  seems  the  iiisiiran(*e  of  profits  i^  so  far  fr«Hn  be- 
ing incoiisistrnt  with  the  nature  of  insurance,  ihat  e  contra  Santerna  thinks  it 
necessary  to  show  by  argunicnt  that  the  profit  is  not  to  lie  considered  m  aU  [  ^^  ] 
cases,  and  that  where  the  assurance  is  made  simpiiciitr^  then  Ihcrum  non  »p€€* 
Mur,  And  8iraK*ca,  ano'Jier  Itahnn  lawyer,  agrees  with  Santerna  in  his 
Gloss. ^0.6.  In  France  surii  assuranres  were  unlawful,  but  that  dependS| 
lUMMH^'ng  to  VaKn,  en  the  ordinance  of  the  nMrine,  which  also  forbidsi  insur- 
ance upon  freight;  and  the  reason  given  by  V^alin  for  making  these  ordinances 
ivifh  retfpecf  to  I  he  one  and  the  other  is  the  same;  so  in  Holland  it  appears 
from  By nkershek*s  Quest iones  Juris  Pri vat ii,  hook  iv  c«5.,  that  such  fnsiir* 
ances  cannot  be  legally  made  there;  hut  ihi'  is  hy  the  potiiiive  la«s  of  thai 
country;  notwithstanding  which  the  practice  has  so  f^enerally  obtained  to  in* 
Yure  e.Yfiected  profits,  at<  that,  in  a  case  he  there  states,-  the  majority  of  ihe 
judges  of  the  court  where  the  question  arose  determined  in  favour  of  the  as- 
sured, and  those  who  oppf»8€*d  that  decision  rested  their  opinions  on  the  posi- 
tive laws  of  the  country,  and  not  on  such  contracts  being  contrary  to  the  na- 
ture of  insurance.  In  ibis  country  there  is  no  law  forbidding  such  insuran'-e^ 
unless  it  could  be  shown  that  the  insurer  hud  no  interest  in  the  profits,  or  thai 
from  its  nature  it  mu^t  be  a  mere  wager,  so  as  to  bring  the  case  within  iha 
atntnte  19  Geo.  ^;  and  that  they  are  not  considered  as  contracts  incfinsisteiit 
with  the  general  nature  of  insurance  is  pro%-ed  by  the  instance  put  of  an  in- 
surance ou  freight,  which,  as  was  very  truly  argued  at  the  bar,  diflfevs  onif 
from  the  cnse  now  before  us  in  the  same  degree  as  a  rettn'n  of  capital  vested 
in  shipping  differs  front  a  return  of  capital  vested  in  merchandize;  and  by  tho 
cases  of  Grant  v.  Parkinson,  in  Marshall,  III,  and  Park  1267.  which  was  in- 
Mirance  on  the  profits  of  a  cargo  of  molasses,  and  the  case  of  Hemt icksoti  and 
Margetson,  Mich.  177t>.  The  authority  nf  Grant  v.  Parkinson,  as  appl'cd^o 
this  case,  has  been  attempted  to  be  gotten  rid  of  by  observing  that  the  th'ng 
ins-ured  there  wa^  the  pr«>fit  of  a  specific  cargo;  but  in  that  respect  the  two 
cases  do  not  differ,  for  thn  is  an  insurance  on  a  specific  cargo;  Mnd  we  have 
no  ground  to  say  that  the  prnfi?s  of  a  cargo  to  he  exchimged  in  the  African 
trade,  from  whrrh  exchance  the  profits' will  arise,  are  not,  to  use  the  exfsvs- 
<Ston  of  l«ord  Mansfield  in  Grant  v  Paikinann,  pretty  cer  ain,  admitting  for  the 
sake  of  argument,  which  it  is  not  neccsnary  fi»r  us  now  to  determine,  that  in 
m  n\e  luercantilp  adventures  there  may  be  a  portion  thereof,  without  the  policy  j- 
being  a  wagcf  ing^  i^ontrnct.  This,  In/wever,  we  cannot  presume  of  the  returns  • 
io  he  mode  irom  an  adventure  undertaken  according  to  a  long  established 
C(  ursc  of  trade  like  that  in  question,  in  which  numbers  have  been  engaged  to 
^eat  advantage  for  a  continued  succession  of  years. 

J6.  Crawford  v  Hunter.  K.  T.  18(X).  K.  B.  8  T.  R.  13.     In  Error  in  Ex- 
chequer.     5  B.  &  P.  7.5,     In  Error,  Dom.  Proc.  "Z  N.  R.  ^6.<». 
In  this  case  the  propertv  insirre<f  cousiuted  of  Dn»ch  vessels,  seixed  at  aeia  I5at  ih«  pro 
bj  Bri  ish  ships  of  war  under  instructions  from  the  Admiralty,  to  take  «**  «**\'>P«  P^'J,^„JU*Ji 
and  cargoes  belonging  to  the  subjects  of  the  Unied  provinces,  and   to  ^*f  it^g  |\,„f  *}« 
fhem  into  the  ports  of  this  country  tiU  the  political   aspect  of  the  provinces  ^i,}eiiiliew 
•ii^ukl  detertntne.  vhethec  they  i^ere  to  l)e  regftr4e4  m  vMtor  ikeedwHiiBioa^arsf  tel  aa 


«)  ^  mSUBANC£.-.«Miie. 

[  fSS  ]    Prance,  a  lurtion  then  at  war  with  thb  country;  in'  aQ«h  case  the  property 
interaift.   It^ould  belong  to  his  majesty;  or  whether  they  were  to  be  regarded  as  standing 
ih*T*  li  *  '"  ^  relation  ofam  ty  towards  Great  Britain  in  %vhirh  case  the  property  would 
for  prise      ^®  restored  tf>  the  Dutch  owners,  and  the  commissioners  by  whom  the  insur* 
vcMeN,  &c.  ance  was  efTt  ctrd  had  been  appointed  by  the  crown  in  conformity  with  the  pro- 
hove  K0<  b    visions  of  an  act  of  parliament,  to  take  into  their  posftemiion  and  care  all  such 
an  interoiti.  ships  and  cargoes  helonirinp  to  suhjects  ofthe  United  Provinces  as  should  be 
brought  into  the  port8  ffthis  kinj^Jom.  and  to  manage  and  dispose  of  the  same 
according  to  siirh  in9tnirtii>ns  as  ihey  Fhoiiid  from  time  to  timereceive  from  hi  • 
Majef»ty  and  rhe  Privv  Counril      1*he  Courts  of  King^s  Bench   and  Exche-^ 
quer  Chamber,  as  u  ell  as  a  major'ty  of  the  learned  judges  to  whom  the   quea* 
tion  was  submitted  in  the  Houfe  of  I  ords,  declared   that  their  opinions  that 
the  comminsioners  bad  an  in«iirab!e  interest.     But  Mr.  Justice  Chambers  and 
Lawrence  dissented.     I  d.  Eldrn  also  appears  to  have  been  of  opinion  thatihe 
in  erest  o^the  comm's^ioners  in  this  rase  was  not  sufficient  to  support  an  insu* 
rance.     The  argunien's  in  favour  of  the  insurability  of  the  interest  were,  thai 
the  commissioners  might  be  considered  a  parliamentary   trustees,  consignees, 
or  prise  agents,  with  respect  to  this  property^   in   either  of  which  capacities 
they  might  insure  it;  that  the  design  and  the  eHect  of  the  conimission,  as  well 
as  of  the  statute  on  which  it  was  grounded,  were  to  give  the  commissioners 
the  same  power  as  the  owners  themselves  might  have  exercised  if  they  had  re- 
mained in  possession  of  the  property;  that  a  vested  interest  was  not  necessary 
to  give  a  right  to  insure;  that  an  expectancy  of  interest,  coupled  with  a  present 
existing  title,  was  sufficient;  that  although  the  powers  of  the  commissioner^ 
might  be  revocable,  or  their  iniererts  contingent,  or  incapable  irom  their  na« 
tureofany  right  of  abandonment;  or,  although  other  persons  might  have  In* 
sured  the  property  to  its  full  value,  yet  no  substantia]  objection  could  be  jnade 
to  the  insurance  on  any  of  these  grounds.     The  arguments  against  the  insura* 
biltly  of  the  interest  were,  that  the  commissioners  cculd  not  be  considered  as 
assessing  any  right  in  the  legal  sense  of  that  word,  either  absolute  or  conti»- 
irent,  either  in  possession,  reversion  or  expectancy;  that  they  did  not  stand  ia 
the  situation  of  trustees,  if  by  the  term  trustee  be   understood  one  who  has 
some  existing  right  to  the  thi^ng  insured  for  the  benefit  of  others;  that,  consid* 
ering  the  commissioners  as  consignees,  they  were  merely  naked  consignees 
sr  agents,  and;  therefore,  should  have  arerred  the  interest  to  be  in  their  em* 
pioyers;  that  neither  the  crown  nor  the  commissioners  couM  have  the  proper* 
lyin  tho  vessels  and  their  cargoes,  as  against  (he   foreign  owners,  without  a 
condemnation  in  the  Admiralty  Court,  which  did  not  appear  to  have  takeft 
place;  that  the  commissioners  had  no  property,  nor  any  derivable  out  of  a  cos* 
tMct  concerning  the  property,  but  a  mere  power  or  faculty  (as  it  was  describ- 
ed), or  right  of  future  concern  and   management.     The  question,   however, 
concerning  the  insurability  of  the  interest  of  the  commissioners  was  not  finally 
decided  in  the  House  of  Lords;  for  one  of  the  vessels,  the   Zeelelye,  in  re^ 
spsct  of  which,  as  well  as  of  the  other  property  detained,  the  damagea  were 
assessed  on  the  trial  in  the^Court  of  King's  Bench,  bad  been  lost  at  sea,   afler 
the  declaration  of  war  between  this  country  and  the  United   Provinces;  and, 
I  Aa  1    vp^n  ^hat  account,  was  not  comf  rebended  in  the  ternM  of  the  commission  as 
L  ^^  X    property  which  the  o('mmissioner:i  were  authorised  to  take  into  their  care  and 
management,  but  was  vested  in  thr  crown  jure  belli.     The  House  of  Lords 
awarded  a  venirefacias  de  noro,  in  pursuance  of  which  writ  the  cause  was  car^ 
ried  down  again;  and  upon  the  trial,  before    Lord  Ellenborough,  C.  J.,  the 
verdict  was  taken,  not  in  respect  of  the  interest  of  the  commissioners,  but  up* 
-sn  the  Court  alleging  the  interest  to  be  in  his  Majesty;  and   Lord  Ellenboi;- 
ongh's  direction,  concerning  the  sufficiency  of  this  interest,  was  affiimed  in 
Dom.  Proc.  on  a  bill  of  exceptions,  with  tite  approbat  on  of  all  the  judges. 
Sarsesiv  p    Robertson  v.  Hamilton.  M.  T.   IBIi.  KB.   14  East,  62<*. 

menu  as  ^^^  ^^^P  A^^M,  belonging  to  the  ( lainltflTs,  and  the  ship  Atlantic  (on  which 
in  s  total  ^hia  question  arose)  to  Fisher  and  Co.,  and  the  cargoes  toother  persons,  were 
loss 9i\ e9§t  isaum OB  aftiroMr  voyngSy  «nd  captured  by  the  Spaniards,  and  csrriad  iats' 
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Spaio;  ami  the  undervirrifere  upon  the  Atlantic,  of  whom  the  defeadint  w«sl<ir«>  ^m 
one,  paid  as  for  a  total  loss.     But  while  proceedings  for  condemnation  were  ^?^}^^^ 
pending  in  ihc  Prize  Court  in  Spain,  Cawan  (residing  there)  having  been  •o-mII«1?L 
vcrally  empowered  by  the  different  owners  to  claim  restitution,  and  to  enter  ing  ^na  U 
into  compromise  with  the  captors  for  giving  up  part  of  (he  cargoes  on  the  re-bonring  to 
storaticn  of  the  remainder  and  of  the  ships,  and  to  defray  ail  costs  and  charges  <>^^iB  ratii 
thereon,  and  to  forward  the  ships  and  goods  restored  to  London,   and  to  pay  ^"^i^B,  who 
all  demands  on  the  ships  and  goods,  agreed  with  the  captors  subsequent  to  the  ^''®'^®'^. 
cessation  of  hostilities  (and  the  captures  and  subsequent  peace  were  held  ukminiw^^ 
fbe  Conrt  of  Admiralty  here  to  bind  the  property  captured),  that  upon  giving  thereby  ae 
up  to  them  part  of  each  cargo,  the  rest  and  the  ships  should  be  restored  for4air«d  la 
(he  common  benefit  of  the  original  owners  of  both  ships  and  cargoes  in  the  ™  *abjeet 
lump.     On  which  Cawan  advised  the  plaintiffs  that  he  should  consign  the  At-  '°*^'*^* 
lantic  to  them,  with  their  own  ship,  the  Ross,  and  draw  bills  on  them  (which 
were  afterwards  accepted  and  paid),  for  the  general  expenses  of  efTecting  the 
arrangement  with  the  captors  and  for  the  outfit  of  both  ships,  and  referred  to 
this  information  to  guide  them  with  respect  to  insurance.    On  which  the  plain* 
tifi*  insured  the  Atlantic  by  a  policy  on  ship  or  on  salvage  charges,  or  on  any 
interest  as  may  be  hereafter  declared  by  the  assured;  and  after  a  subsequent 
capture  of  her  by  the  French,  declared  against  the  defendant  (who  bad  alao 
underwritten  this  second  policy),  and  averred  the  interest  to  be  first,  in  them* 
melv^'y  and  secondiy,  in  Fisher  and  Co.,  the  original  owners  of  the  ship  At* 
Jantic.     And  held  that  the  plaintiff  had  an  insurable  interest,  as  well  on  ac* 
count  of  the  whole  property  captured  (of  which  they  owned  the  other  ahip>, 
Rosa),  having  been  restored  at  the  sacrifice  of  part  of  the  cargoes  for  the  com* 
men  benefit  of  all,  which  created  in  them  a  hotchpot  interest  in  the  ship  At- 
lantic; and  also  as  representing  Cowan,  who  was  empowered  to  act  as  attor- 
ney fcr  all  the  original  owners,  and  to  whom  such  restitution  in  hotchpot  was 
made  for  their  common  benefit,  and  who  had  incurred  charges  and  drawn  bills 
on  the  plaintiff  on  account  of  the  common  concern,  which  had  been  accepted 
and  paid  by  them;  and  Cowan  ha^ng  had  authority  to  insure  from  Fisher  and 
Co.,  the  original  owners,  under  their  order,  on  obtaining  restitution,  to  for- 
ward the  ship  to  I^ndon,  and  to  pay  all  claims  and  demands  on  her,  thong  hi  r  70  1 
the  plaintiffs  would  be  amenable  out  of  the  money  recovered  to  the  several   *-         ^ 
persons  interested,  in  proportion  to  their  several  claims  of  the  property  in 
holchpo/,  and  amongst  others  to  the  defendant  himself,  as  an  underwriter 
on  the  first  policy,  upon  which  he  had  paid  as  for  a  total  loas  to  Fisher 
and  Co. 

18.  BcEHM  V.  Bell.  H.  T.  1799.  K.  B.  8  T.  R  164.  ^^^  ^^  ^^ 

OntheSCkhof  January,   1797,  captains  Brisbane,  Durham,  and  Guiott,torsofpriao 
having  taken  the  ship  Westcapelle  and  her  cargo  as  prhse,  off  the  Cape  ojfbavo  an  ia 
Ciood  Hope,  then  bound  upon  a  voyage  from  Batavia  to  Boston,  put  her  un-  mrable  ia 
der  the  eommand  of  Lieutenant  Macc^ugal  of  L'Oiaeau,  a  prize-master,  and^**^^* 
sent  a  letter  to  Messrs.  Elphinstone  and  Jackson,  mentioning  the  capture  of     « 
the  Westcapelle,  fivmerly  a  Dutch  £a8t  India  ship,  but  then  navigated  under 
Amertcan  colours  from  Batavia,  by  the  name  of  George,  of  Boston,  manned 
with  a  crew  above  two-thirds  Dutch,  which  they  supposed  a  lawfiil  prize;  and 
atating  that  as  th^e  was  no  conrt  of  Admiralty  there,  they  were  under  the  ne« 
oesaity  of  sending  her  to  England  for  trial,  and  advising  an  insurance  on  the 
ship  and  CBXgo  of40fi00l,  from  all  risk  during  her  passage  to  England.     By 
the  same  letter  it  appeared  that  the  estimated  value  of  the  prise  was  150,0001. 
Meaara.  Elphinstone  and  Jackson,  in  consequence  of  such  orders,  directed 
the  plaintiff  to  cause  the  said  ship  and  cargo  to  be  insured  to  the  extent  of 
40,0001.;  and  accordingly  the  plaintiff,  on  the  ^nd  of  April,  1799,  efi^cted  a 
policy  open  the  ship  and  goods,  at  and  from  the  Cape  of  Good  Hope  to  Loo* 
don,  valoed  at  150,000/.  oeing  on  ship  and  cargo.     This  iasuraoee  being  e^ 
feeied  bf  order  and  for  accoont  of  the  Hon.  W,  Elphinatone  and  J.  JacboD, 
esq.  agent  for  the  eaptora,  at  a  premium  of  twenty  guineas  per  cent,  to  return 
SL  per  ctfit.     It  ndepaited  fi-om  the  Cape  of  St.  Helena,  with  a  convoy  fi»r 
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England,  and  arrived.     The  defendant  subscribed  (he  policj  for  500/.  and  fe« 
ceived  the  premium,  being  \50l.     The  plaintifTs  and  Messrs.  Elphtnstone  and 
Jackson  eflecled  other  policies  on  the  same  ship  and  cargo,  for  the  homeward 
risk,  to  the  extent  in  the  whole  of  4&,000/.  nt  the  same  premium;   and  after 
the  ship's  arrival  in  (he  Thames  they  effected  other  policies  with  the  public 
iosorance  offices  ag<*tnst  river  risks;  one  at  the  rate  of  10^.  per  cent.,  another 
at  15f.   two  others  at  U.  per  cent,  premiinn.     The  ship,  after  her  capture, 
sailed  with  her  cat  go,  under  (he  command  of  Lieutenant  Macdo«gal>,  as  prize- 
master,  from  the  Cape  of  Good  Hope  with  convoy  for  St.  Helena,  where  shtr 
arrived,  and  remained  in  safety  for  one  month.     She  sailed  from  thence  ibr 
England  without  convoy,  and  arrived  in  safety  in  the  Thames  on  the  7th  of 
August,  1797.     The  ship  and  cargo  were,  at  the  instance  of  the  captora,  hbel- 
led  as  a  prize  in  the  usual  manner,  in  the  Court  of  Admiralty,  as  belonging  to- 
subjects  of  Holland,  enemies  of  the  King  of  Great  Britain;  but  on  the  30th  ^ 
August,  1797,  a  claim  was  there  made  and  entered  by  W.  Burgess,  on  beha^ 
of  Theodore  Layman,  George  Williams,  and  Company,  and  Samuel  Gardner, 
all  of  Boston,  in  the  state  of  Massachusetts,  and  GliflTord  Crowninshielt,  the 
master,  and  Henry  Smith,  and  Messra.  Brown  and  Francis,  of  Providence 
County,  in  the  State  of  Rhode  Island  and  Providence  Plantation,  mercbantav 
and  respectively  citizens  of  America,  as  the  true  and  lawful  owners  and  pro-^ 
I  71  'J     prietors  of  the  ship  Westcapelle  and  cargo;  also,  on  behalf  of  the  officers  and^ 
crew  of  the  ship,  and  of  Jonathan  Dennison,  for  his  privrte  property.     Sen^ 
ience  waa  pronounced  thereupon :  *'  The  judge  having  heard  further  informa* 
tions,  and  advocates  and  proctors  on  both  sides  thereon,  at  the  petition  of 
Stade,  admitted  the  claim  for  the  ship  and  cargo  (except  such  part  thereof  a» 
ia  claimed  as  the  property  ef  Hutbright  Maarhys,  the  chief  mate),  and  by  in*, 
terlocutory  decree  pronounced  the  said  ship  and  cargo  (except  as  aforesaid^ 
to  bare  belonged  as  claimed,  and  decreed  the  same  to  be  restored  to  the  claim* 
ant  ibr  the  use  of  the  owners  and  proprietors  thereof;  and  by  further  interlo* 
cutory  decree,  pronounced  the  {roods  claimed  on  behalf  of  H.  Maarhys  !<► 
have  belonged,  at  the  time  of  the  capture  aord  seizure  thereof,  to  an-  enemy  of 
the  crown  of  Great  Britain,  and  as  suck  or  otherwise  subject  and  liable  ta 
confiscation,  and  condemned  the  same  as  good  and  lawful  prize,  taken  by  his 
Majesty's  ship  of  war  L'Oiseau,  C.  Brisbane^  commander,  in  company  witb 
kis  Majesty's  ship  of  war  Vindictive,  D.  O.  Guion,.  commander,  and  SaldaD* 
ha,  W.  Durham,  commander;  and  rejected  Stade's  prayer,  as  to  reserving  the 
eoDsideration  of  damages  subsequent  to  the  capture.     The  ship  and  cargo 
have  been  since  restored  to  the  claimants^  and  have  been  sold  by  them,  the^ 
former  producing  about  1,500/.  and  the  latter  about  60,000/.     The  goods  of 
H.  Maarhys,  condemned  by  the  sentence,  have  been  since  also  sold  by  the 
proper  officer  of  the  Court  of  Admiralty,  and,  after  deducting  the  expens- 
es of  sale,  have  produced  the  sum  of  1,014/.,  the  invoice  price  thereof  being 
about  300/.     No  fraiid  is  imputable  either  to  the  plaintiff  or  to  the  captors  o( 
I     the  ship  and  cargo  respecting  the  insurance  iii  question.''    On  the  first  of  No* 
vemher,  1798,  the  plarntifls  demanded  from  the  defendant  and  other  under- 
writers 18/.  19«.  lOd.  per  cent,   as  a  return  of  the  proportion  of  the  premium 
paid  by  the  platntiflTs  to  the  defendant  upon  the  policy,  in  respect  of  the  ship 
and  such  part  of  the  cargo  as  has  been  decreed  to  be  restored  by  the  above 
sentence;  and  for. this  demand  the  present  notion  is  brought. 
'  .  Per  Cw\     This  is  a  claim  by. the  plaintiffs  for  a  return  6t  premium^  On  the 

ground  that  the  assured  had  no  insurable  interest  in  the  property;  but  it  Would 
he  opeping  a  source  of  in5nile  litigation  if  we  were  to  decide  that  this  action 
could  b<p  maintained,  and  that  a  portion  of  the  premrtirn  ought  to  be  retiirned', 
ki  the  event  of  its  appearing;  that  the  assured  had  not  an  interest,  up  to  the 
e;ctent'of  the  insurance.  Three  answers  have  been  given  to  this  case  by  the 
4^en4ant'8  counsel;  of  the  two  last  we  shall  only  say,  that  they  are  impbrtant^ 
»q4  ^ill  deserve  much  consideration  when  it  becomes  .necessary  to  decide  on 
them;  but  here  it  is  not .  necessary  to  give  an  opinion  upon  either  of  Ihero. 
V     Wifb regard? te  the  first ^  it  seems. to  n»e  that  the"  whole  difficulty  has  arieen 


F 


INSURANCE.  ~Sut;W  u/. 

from  conleaiidiDg  an  absolute  iodefeasible  interest  with  an  insurabie  interMI. 

It  is  not  pretended  that  the  assured  had  the  absolute  property  in  the  sabject  of 

ineurance-,  netlher  need  they  have  such  property  to  make  the  policy  legah  it 

is  snficienl  if  they  had  an  insurable  interest;  and  according  to  what  was  said 

by  Lord  Mansfield,  in  the  case  of  Le  Cras  ▼.  Huj^hes,  ihey  certainly  had  an 

insurable  interest.     If  they  had  succeeded  in  the  Court  of  Admiralty,  it  will 

he  admitted  that  they  had  an  insurable  interest;  and  in  case  of  their  not  sue* 

needing  there,  there  %vere  events  in  which  they  might  be  made  answerable,   [  79   ] 

4ifld  against  which  it  was  eoropetent  to  tliem  to  insure.     We  are,  therefore, 

satisfied  that  they  had  nn  insurable  interest  in  the  subject  insured;  and  this  is 

n  Ml  answer  to  the  present  action. 

19.  Stirunov.  Vauqhan.  M.  T.   1809.  K.  R   11  East,  619. 

This  was  an  action  on  a  policy  of  insarance  effected  by  the  plaintiffs,  w^*^!^' 
agents,  upon  a  ship  caUed  the  Prtie,  No.  3,  and  her  cargo,  from  Monte  Video ^^^J*^ 
to  London.     The  subject  of  insurance  was  a  prize  taken  from  the  Spaniards  hZfof  eon 
fov  the  conjoint  forces  of  the  army  any  navy  npon  the  expedition  to  the  river  demnAtioa. 
Plata;  and  the  interest- was  averred  by  the  first  count  to  be  in  the  King,  by 
the  second  to  be  in  the  captors,  and  the  third  count,  without  averring  any  in- 
terest, alleged  that  it  was  not  in  his  Majesty  or  in  any  of  his  subjects;  the  loss 
was  alleged  to  be  by  the  perils  of  the  sea  on  the  voyage  home.     At  the  trial, 
it  appeared,  that  Admiral  Murray  was  called  as  a  witness,  to  show  on  whose 
^aeconnt  the  insurance  was  efiected ;  and  he  deposed  that  after  the  capture  of  ' 
tbh  and  other  prizes  by  the  conjomt  forces  employed  on  the  expedition,  a  Mr.   .    . 
Blacker  was  appointed  prize-agent  for  ship^s,  by  the  naval  and  military  com- 
snanders,  to  act  on  behalf  of  all  intere!)ted  in  the  capture,   and  from  him  or- 
ders were  received  at  home  to  insure  every  thing  in  which  the  captors  were 
soterested;  bat  it  does  not  appear  that  Blacker  had  received  any  appointment 
cr  direction  from  the  Treasury*  or  any  other  department  of  government,  au-. 
thorizing  him  specifically  to  insure  or  take  care  of  the  interest  of  the  crown, 
fbrther  tlian  as  such  an  authority  might  by  law  be  inferred  from  his  being  ap- 
pointed as  prize-agent  by  the  captors,  and  the  directions  received  by  him  from 
them  to  act  on  behalf  of  all  interested  in  the  captore;  neither  was  their  any 
avidenee  of  the  King's  having  repudiated  such  an  authority.     The  prize  was 
lost  by  the  perils  of  the  sea  on  her  voyage  homewards,  and  before  any  con- 
demnation of  her  in  the  ConK  of  Admiraky.     Under  these  circumstances, 
Liord  EAanborougb,  C.  J.,  left  it  to  the  jury  to  infer  an  authority  from  the 
crown  to  tbe  captors,  to  cause  insuraace  to  be  made,  or  an  adoption  of  it  when 
inade  on  behalf  of  its  interest  in  tlie  prize,  in  which  the  captors  themselves 
liad  at  least  an  eventual  interest;  and  considering  that  the  plaintifis  were  en- 
titled to  recover  either  on  the  first  or  second  count,  though  h^  relied  prinei- 
|>ally  at  the  time  upon  the  former,  his  lordship  advised  the  jury  to  find  a  ver- 
dict for  the  plaiatifRi,  which  they  did  accordingly. 

Per  Cur.  The  interest  is  first  averred  to  be  in  the  King;  and  secondly  in 
tbe  captors.  The  verdict  is  generally  for  the  plaintifis;  and  it  does  not  op- 
fiear  to  me  to  Iw  material,  for  the  purpose  of  disposing  of  the  rule  for  a  new 
trial,  to  consider  how  far  the  verdict  might  be  supported  upon  the  first  count; 
because  ti  may  certainly  be  supported  on  the  second,  which  avers  the  interest 
to  be  in  tbe  captors.  The  case  has  been  argued,  first,  as  if  this  had  been  a 
naval  capture  solely;  aivl  next  upon  the  stat.  42  Geo.  3.,  as  a  capture  by  the 
fiavy  and  army  coojoiotly.  But  (hough  the  terms  of  this  act,  and  of  the  for- 
mer act  for  the  distribution  of  the  naval  capture,  be  somewhat  different,  yet 
there  is  no  material  variation  in  the  meaning  of  them;  the  latter  statute  meant 
to  give  the  property  of  the  prize  to  the  joint  captors,  in  the  same  manner  as 
the  former  statute  had  done  to  the  naval  captors,  subject  only  to  an  appropria-  L  ''S  ] 
tion  by  the  crown  of  the  respective  portions,  but  reserving  no  part  oi  the 
oroperty  to  the  crown  itself;  so  that  now  the  joint  military  and  naval  captors 
liave  as  muoh  a  vested  interest  in  the  prize  as  the  sole  naval  captors  had  be- 
fienre.  The  question  then  is,  whether  that  interest  be  insurable?  Now  it  nev- 
mr  was  contended  that  an  absolute  indefeasible  vo8*e<l  interest  in  the  subject 
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iiMit(«r  was  the  ohiy  interest  insurable.     The  case  of  a  oonaigaee  of  goods  m 
decisive  to  the  contrary;  and  in  the  case  of  Wolfe  v.  Horocaslley  not  the  ori- 
ginal consigsee,  but  one  who  agreed,  on  the  refusal  of  the  other,  to  take  the 
cargo,  and  who  accepted  a  bill  drawn  by  the  consignor,  was  held  to  have  ma 
insurable  interest  in  the  cargo  to  the  extent  of  his  acceptance.     Is  this,  then, 
a  mere  expectation?  We  cannot  consider  that  to  be  a  mere  expectation  which 
is  a  right  vested  by  act  of  parliament,  no  longer  subject  to  the  absolute  will  of 
the  crown,  btii  only  subject  to  its  power  of  releasing  to  the  captured  before 
condemnation.     It  seems  to  us  that  the  captors  under  this  act  of  parliameot, 
have  a  better  right  to  insure  in  respect  of  their  interest  in  the  prize  than  the 
consignee  in  the  case  of  Wolf  v.  Horucastle;  they  had  the  absolute  possea- 
sion  of  the  propety,  and  their  right  to  retain  it  was  only  subject  to  the  release 
of  the  property  by  the  crown  to  the  original  owners  before  condemnation. 
SO.  Routs  v.  Thompson.  T.  T.  1809.  K.  B.  U  East,  428. 
Bot  wbero       Xhifl  Was  an  action  on  a  policy  of  insurance  upon  a  ship  and  freight  from 
aDaniflh     Xiisbon  to  London.     The  ship  was  a  Dane,  had  been  seized  as  such  after  his 
1^2^^^^  Majesty's  proclamation  of  2nd  September,  1807,  by  bis  Majesty 's  armed  ship, 
ofoor  croiM  the  Duchess  of  Bedford,  had  received  some  repairs  at  Lisbon,  and  had  taken 
ert  aftar  th«  in  a  cargo  there  for  London.     In  one  count  the  interest  is  averred  to  be  in  his 
iMotac  of   Majesty,  and  the  insurance  is  stated  to  have  been  on  his  account;  and  in  an« 
an  order  tOi^ii^f  if^^  interest  is  averred  to  be  in  the  commander,  officers,  and  crew  of  the 
J«?ain  and  ^uchosrt  of  Bedtbrd,  and  the  insurance  is  stated  to  have  been  on  their  QCC0ual« 
bring  mto    T^®  ^^^^  expressly  stated  that  the  policy  was  effected  on  account  of  the  cap- 
port  all  vaa  tors. 

•ab  of  ibat       Per  Cur.     That  statement  precludes  us  from  considering  it  as  effected  on 
nation,  bat  account  of  the  crown.     Had  there  been  no  sudi  specific  statement,  it  might 
at  a  time     ^^^^^  |^^^q  ^p^^  ^^  ^^  ^^  consider  whether  the  policy  were  not  referable  to  the 
w.ir  exiffied  uiterest  of  the  crown;  but  after  a  distinct  statement  that  it  was  effected  (not  on 
between      behalf  of  the  crown  but)  on  account  of  the  captors,  it  must  be  referred  wholly 
tbiseovntry  to  them,  and  the  plaintiA  most  recover  or  fail  according  as  they  have  or  have 
and  Don     not  a  right  to  aver  an  interest  in  themselves.     This  brings  us  to  the  question 
murk,  the    Aether  they  had  an  insurable  interest.     Their  right  in  this  respect  has  been 
were  held   i^^  ^l^^  ^^^  grounds;  1st.  That  they  had  a  well-grounded  expectation,  war* 
fo  have  no  ranted  by  the  practice  of  the  crown  ia  similar  cases,  that  the  ship  and  frew^, 
jaaaimbJe  in  had  there  been  do  loss,  would  have  been  granted  to  them;  and  Sndly.  That 
terest;         they  had  the  lawful  possession,  and  were  liable  either  to  the  crown  or  the  for- 
eign owner,  for  the  safe  custody  of  the  vessel;  and  that  on  either  of  these 
grounds  they  were  warranted  in  insuring  on  their  own  account.     As  to  the 
first,  it  is  material  to  see  in  what  situation  the  captors  stood:  it  is  clear  they 
[  74  ]    bad  no  vested  ri^ht;  they  could  demand  nothing  of  the  crown.     Had  the  crown 
made  the  grant  in  their  favour,  it  would  have  been  altogether  tMgra&ay  a  mere 
boon  and  gilt.     That  gift  might  have  been  of  the  whole,  or  it  might  have  been 
of  part,  and  of  a  very  inconsiderable  part  only.     The  bounty  of  the  crown 
would  probably  have  been  proportioned  to  the  merit  of  the  detention  and  cap- 
tore,  and  the  value  of  the  prize.     Had  any  considerable  danger  attended  the 
peHbrmance  of  these  services,  the  grant  would  probably  have  eaitended  to  the 
whole;  had  there  been  no  danger  or  difficulty  in  them,  the  grant  would  proba- 
bly have  been  smaller;  and  had  it  appeared  that  the  seizure  had  been  made 
upon  speculation  only,  without  any  knowledge  of  the  proclamation,  there  prob- 
ably would  have  been  no  grant  at  all.     At  any  rate,  however,  if  there  were  a 
grant,  it  would  be  mere  bounty;  and  has  a  man  a  right  to  indemnity  because 
be  has  lost  the  chance  of  receiving  a  gift  ?     Had  the  ship  arrived  in  safety,  the 
captors  would  have  had  the  chance  of  a  grant  from  the  crown;  but  can  they  in 
respect  of  that  chance  insure  the  ship's  arrival?     To  what  extent    could 
they  iniiure?    Not  to  the  whole  value,  because  the   grant   might  only  have 
been  of  part,  nor  to  any  given  part,  because  it  must  have  been  uncertain  what 
part,  if  anjr,  would  have  been  granted.     The  utmost  extent  is  the  value  of  the 
chance,  and  how  is  that  to  be  estimated?    Is  application  to  be  made  to  the 
crown  to  know  what  it  would  have  granted  if  the  ship  had  arrived?   And  what 
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is  tobe  tlie  case  if  th«  auwer  be,  as  it  probably  would  be,  tb«t  the  crown 
oever  has  eoosidered  nor  has  occasioD  to  consider  that  point  P  Independently 
Jioweveri  of  the  difficulty  of  fixing  the  value,  and  supposing  such  a  chance  in- 
mrable,  must  it  not  be  insured  specifically  as  such  chance  ?  Must  not  the  in- 
tereel  be  so  described  in  the  policy  ?  Can  a  man  who  has  no  right,  legal  or 
Bqmt^e,  either  in  ship  or  freight,  effeot  an  insurance,  either  merely  because 
he  has  a  chance  that  some  collateral  benefit  may  arise  to  him  if  the  ship  and 
^argo  should  arrive  in  safety  ?  The  declaration  must  aver  an  interest  in  the 
«Bb^ct  insured,  and  that  interest  must  be  proved;  and  how  can  it  be  said  that 
these  captors  have  any  interest,  either  in  this  ship  or  freight,  when  the  ship  is 
•Itogetber  the  King's,  the  freight  is  altogether  the  King's,  and  Ihe  caplors 
have  DO  interest  in  either,  nor  any  concern  in  respect  to  the  same,  beyond  a 
mere  chance  that  the  King  may  be  induced  to  give  them  something  out  of  the 
produce  of  sach  ship  and  freight?  In  Leenas  v.  Hughes,  which  was  cited  in 
Ihe  argnment,  part  of  the  captors  at  least,  viz.  the  seamen,  were  considered  as 
having  a  vested  right  in  the  ship  and  cargo,  as  prize,  to  a  certain  extent;  and 
the  Court  decided  that  the  captors  had  therefore  a  right  vested  by  the  act.  As 
to  the  second  ground,  that  the  captors  had  the  lawful  possession,  and  were  re- 
aponsihle  either  to  the  crown  or  to  the  Danish  owners  for  the  safe  custody  of 
the  vessel;  is  this  a  true  representation  of  their  situation?  They  certainly 
had  tbe  lawful  possession;  but  were  they  responsible  for  the  ship's  safety,  un- 
Jess  as  far  as  thai  safety  might  be  endangered  by  any  wrongful  acts  of  their 
lawful  poasesaion?  The  subsequent  declaration  of  hostilities  put  an  end  to  any 
claim  by  the  Danish  owners,  and  of  course  to  all  responsibility  of  the  captors 
in  respect  to  them.  It  then  became  their  duty  to  act  for  the  best,  with  a  view 
to  the  safety  of  the  ship,  and  the  mere  interest  of  the  crown  therein.  They 
were  hoond  to  leave  Lisbon;  it  was  for  the  interest  of  the  crown  that  they  should 
make  (he  ship  instrumental  in  withdrawing  from  Lisbon  as  much  property  as 
she  coold  properly  carry;  (bey  acted,  therefore,  for  the  best,  and  were  conse- 
quently justified  in  respect  to  the  crown  in  what  they  did.  The  crown  cannot  L  *^  J  ; 
call  apon  them  for  damages,  and  they  have  no  right  to  ask  for  a  sum  as  an  in« 
demnily  when  they  have  not  been,  and  (under  the  circumstances  stated)  could 
not  have  been  damnified.  Tbe  consequence  is  that  the  plaintiffs  have  no  right 
iorteover  upon  the  policy. 

SI.  North  v.  Thompson.  H.  T.  181 1.  K.  B.  13  East,  274. 
Action  on  a  pohcy  of  insurance.     After  an  order  made  by   the  King  in  ^j^*'*^^'^ 
Council  on  the^nd,  and  gazetted  on  the  5th  of  September,  1807,  to  detain  and  i,^^  ^^^i^ 
bring  into  port  all  Danish  vessels,  a  hired  armed  ship  of  his  Majesty  took  offihe  King.  ' 
Lisbon  on  the  lOth,  and  carried  in  thither  a  Danish  vessel;  and,  without  insti- 
tuting any  proceeding  in  the  Admiralty  Court  there,  though  Portugal  was  an 
ally  with  England  in  the  war,  sold  her  cargo  to  defray  the  expence  of  repairs, 
and  took  in  a  loading  on  freight  for  London,  with  which  she  sailed  on  the  Srd 
of  November,  on  which  day  hostilities  were  declared  against  Denmark  by 
another  order  of  council;  and  on  the  12th  November,  an  insurance  was  made 
by  order  of  the  prize  ^ent  appointed  by  the  captors,  in  consequence  of  a  let-    ■ 
ter  written  by  him  in  October,  before  the   declaration  of  hostilities,  directing 
tbe  plaintiff  to  insure  '^  for  my  account  the  Danish  vessel  Knud,  Tenkelson, 
wbich  has  been  detained  by  his  Majesty's  armed  ship.  Duchess  of  Bedford, 
and  for  which  I  am  authorized  to  act  as  agent,"  and  concluding  with  expres- 
sing the  agent^B  confidence  that  the  plaintiff  would  do  the  best  for  the  interest 
of  tbe  concerned.     And  after  such  insurance  was  effected,  the  King  by  an« 
other  order  of  council,  reciting  the  circumstances,   adopted  the  insurance. 
The  Court  held,  that  his  Majesty,  bavins  a  lawful  possession  of  the  captured 
yeseel  through  the  act  of  his  officers  and  servants,  whose  possession  was  le- 
galized by  the  previous  order  to  detain  Danish  vessels,  whether  known  to 
.  them  or  not  at  the  time  of  the  capture,  had  an  insurable  interest  therein;  and 
Ihat  it  was  competent  for  him  to  adopt  the  insurance  mndq  by  order  of  the  a- 
gaoi  appointed  by  the  captors,  whose  letter  or  instructions  to  insure  for  his 
account  was  sent  in  bis  general  character  of  agent  for  the  capturing  ship,  and 
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ptsrmittecl  by  ihe  terms  of  it  an  inturance  to  be  effected  for  the  benefit  of  atty 
Who  might  ultimately  appear  to  be  interested,  and  none  other  bat  his  Majestj 
having  an  interest  in  the  vessel  seized  before  the  declaration  of  hostilities,  aud 
order  ibr  reprisals. 

22.  CaMdb.v  v.  AyoEBsoiv.  T.  T.  1794.  K.  B.  6  T.  R.  709. 
To  mske  There  wpre  three  plaintiffs  on  the  record,  Camden,  Calvert,  and  King,  in 
therabjeet  ^i^q^q  names  the  policy  whs  effected;  and  the  declaration  consisted  of  two 
tbrih^toin  Counts,  the  first  of  which  averred  the  intiprcst  to  be  in  the  plaintiffs,  and  the 
•orabU,  she  *®<^^i^d  averred  it  to  be  in  the  plaintiffs  and  one  T.  Curtis.  It  was  proved  on 
moit  be  da  the  part  of  the  plaintiffs,  that  the  ship  in  question,  the  freight  of  which  was  the 
ly  register  subject  of  the  insurance,  had  been  paid  for  by  the  four  persons  named  in  the 
^«  last  count,  who  were  in  partnership.     In  answer  to  which  the  defendants  pro- 

1  '®  1     duced  a  register  made  in  1786,  in  pursuance  of  the  26  Geo.  3.  c.  60.  wherein 
the  ship  was  registered  in  the  names  of  Camden  and  Calvert  only,  and  it  w&A 
insisted  that,  as  the  plaintiffs^  tide  to  freight  arose  only  from  their  ownership, 
the  register  was  decisive  evidence  that  no  other  persons  than  those  two  were 
interested  in  the  property;  and  as  no  account  in  (he  declaration  stated  the  in- 
terest to  be  in  the  two  only,  the  plaintiffs  took  a  verdict,  with  liberty  to  the  de* 
tendant  to  move  to  enter  a  nonsuit.     Per  Cur.     The  words  in  Lord  Hawkfes- 
bury's  act  respecting  the  transfer  of  ships  are,  that  every  bill  of  sale  in  which 
the  certificate  of  the  registry  of  the  ship  is  not  truly  recited,  shall  be  eftefly 
null  and  void  to  all  intents  and  purposes.     It  is  admitted,  that  the  plaintiffs  have 
not  complied  with  the  requisitions  of  this  statute,  and  therefore  the  transfer  to 
them  is  null  and  void  to  all  purposes.     And  as  this  is  an  action   for  freight, 
which  can  only  be  maintained  in  consequence  of  ownership,  the  plaintiffs  are 
not  entitled  to  recover,  because  it  appears  that  they  have  no  title  to  the  ship. 
23.  RifcMiN  V.  St.  Barbb.  E.  T.  1813.  C.  P.  4  Taunt.  7G8. 
The  plaintiff  averred,  that  he  was  at  the  time  of  effecting  the  insurance,  an4 
And  ^here  jy^^  thence  until  the  19th  day  of  December,  18  fO,  interested  in  the  said  ship 
chance  of    ^^  ^^®  amount  of  all  the  money  insured  thereon:  and  that  he,  the  plaintiff,  to^ 
peweeeion,  gether  with  one  Edmund  Maude,  were  then  and  there,  to  wit,  on  the  day  last 
the  vend     aforesaid,  and  from  thence  until,  and  at  the  time  of  the  loss,  interested  to  the 
•r'i  hitereetiike  amount;  the  loss  was  proved  by  a  condemnation  under  the  American  nbo*- 
^•f  ■**"•"  intercourse  act.     As  to  the  interest,  the  evidence  was,  that  on  the  7th  day  of 
y^gjl^^i^j  December,  1810,  the  plaintiff,  who  before  that  day  had  been  the  sole  owner, 
as  contina    executed  a  bill  of  sale  of  a  certain  proportion  of  the  ship  Little  Sally,  then  at 
ing  till  the  sea,  to  E.  Maude,  but  that  the  registration  was  not  completed  until  the  19th 
ttoie  when  of  that  month.     For  the  defendant  it  was  objected,  that  the  allegation  was  not 
the  regisira  pf QYQ^  jjijij  ^j,^  plaintiff  was  solely  interested  from  the   11  th  until  the  19th  of 
Mmaleted   *^ecember;  for  that  a(\er  the  registration  was  completed,  the  title  of  Maude 
and  me  ven  ^^^  relation  back  to  the  day  of  executing  the  bill. of  sale,  and  that  the  plaintiff 
dee'e  oem   must  therefore  be  nonsuited.  The  jury,  however,  found  a  verdict  for  the  plain- 
meneiag  at  tiff.     Per  Cur.     There  is  an  authority  in  the  Court  of  King's  Bench,  Moss  v. 
Cbet  time.    Charnock,  2  East,  r)92;  that  there  is  no  title  in  a  purchaser  till  the  documenta 
are  completed.     There  is  a  case,  Hubbard  v.  Johnstone,  3  Taunt.  309,  in 
which  our  brother,  Wood,  B.,  has  thrown  out  a  doubt  upon  the  propriety  of 
that  decision;  but  upon  a  strict  technical  objection,  such  as  this  is,  we  should 
not  be  inclined  to  let  in  that  objection  now,  when  the  merits  were  on  the  other 
side. 

94.  WoLP  V.  lIoNCASTLE.  M.  T.  1798.  C.  P.  1  B.  fit  P.  316. 
^*.  ^     .        A.  haying  consigned  a  cargo  to  B.,  transmitted  the  hills  of  lading  to  C,  t.  «; 
eeeln  conse*^''*  g®"®''*^  ng^nt,  with  directions  todeliverthem  toB.,  in  order  that  B.  might 
qoenee  ofa  it^^ure  the  cargo;  shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  (or  the 
I"  77  ]     amount  of  the  caroro  in  favour  of  C,  and  remitted  the  same  to  C.  to  procure 
coDsigQ  '      acceptance;   B.   refused  to  accept  the  bill  of  exchange,  and  returned  the  bills 
Manty  and   of  lading  to  C,  who  thereupon  caused  an  insurance  to  be  effected  on  the  car- 
go in  his  own  name;  and,  having  informed  A.  of  what  he  had  done,  A.  approT* 
ed  of  it.     A  loss  happened.     In  an  action  on  the  policy,  it  was  averred  in  the 
declaration  that  the  interest  was  in  A.,  and  that  such  a  person  may  insure  for 
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the  benefit  of  the  consignor.     Per  Cur,     It  should  be  alleged  in  the  declare  which  will 

lion  that  the  insurance  was  on  the  consignor's  account  and  state  the  special  S'**  ^  '!^" 

eircumstance  attending  the  title,  instead  of  alleging  generally  that  he  himself  "^"j|*^^ '* 

was  interested  to  the  full  amount;  2  N.  Rep.  3-26;  see  Goxe  v.  Harden;  4rive,crMt«s 

£ast,^l  I ;  I  Campb.  ^09;  3  B  &  A.  277.     When  a  consignment  is  made,  it  aoimvrable 

is  vnost  usually,  indeed,  almost  necessarily,  accompanied  by  a  bill  of  lading,  ivtereit  ea 

Meyer  v.Sharpe;  5  Taunt.  34;  B0i6.  558;  Davis  v.  Reynolds;  4  Campb.  **»•  ?«?•' 

3S6;  which  is  a  material  document  for  the  purpose  of  demonstrating  in  whom  ^^  ^'**>B* 

tnfi  interest  is  vested 

S6.  HiBBERT  V.  Carter.  E.  T.  1787.  K.  B.  1  T.  R.  176;  S.  C.  1    H.  Bl. 

368. 
The  plaintifis  were  merchants  in  London,  and  the  general  consigneea  of  Asd  where 
Kerr,  who  was  a  planter  in  the  island  of  Jamaica.     They  were  in  the  constant  tbs  ship 
habit  of  procuring  insurance  upon  his  goods  as  soon  as  they   received  advice  iBflBC  it 
of  their  being  shipped.     On  the  23d  of  December,  1782,  the  plaintiff  receiv-  ^^  ^^' 
ed  advice  froni  Kerr  of  his  having  shipped  ten  hogsheads  of  sugar  on  board  aQ|]\t^|b|||' 
the  Devonshire,  in  which  letter,  dated  the  Idth  of  October,    1782,  was  con-,ub  of  tbe 
tained  a  general  direction  to  insure   whatever  goods   were   shipped  by  him.  consigaor. 
The  insurance  was  iounediately  efiected;  but  in  the  month  of  November,  be-^i^^  uw  net 
tween  the  time  when  the  order  was  sent  and  the  time  when  the  defendant  sub-  proceeds 
scribed  the  policy,  Kerr  had  inclosed  the  bill  of  lading  to  one  Dell  prat  in  il^J^^^^ 
Jamaica,  to  whom  there  was  an  arrear  of  interest  due  upon  mortgage  on  Kerr's  utgn—  la 
estate  m  that  island.     Tbe  plaintiffs  had  notice  of  this  indorsement  after  the  case  of  the 
inaurance  was  made  by  a  letter  from  Kerr  to  them,  wherein  he  informed  them  errival  ef 
thai  he  had  been  obliged  to  assign  the  bills  of  lading  for  the  net  proceeds  to  ^^  l*^» 
]>ellprat.     The  bill  of  lading,  as  it  originally  stood,  expressed  the  sugars  to  be  |,r  b^ui!?^ 
shipped  on  account  and  risk  of  the  shipper,  and  directed  the  delivery  to  his  or- 1)^4  |^  i^ 
der  or  that  of  his  assigns;  the  indorsement  was  in  the  following  terma:  ^'  De-sve. 
liver  the  above  sugars  to  Mr.  Joffh  Hodgson,  for  account  of  S.   Dellprat.*— 
(Signed)  Robert  Kerr."     The  ship  was  lost  in  the  course  of  the  voyage. — 
The  plaintifl^  rested  their  case  here,  and  contended,  that  upon  these  facts 
they  were  entitled  to  a  verdict  for  the  amount  of  the  insurance.     On  the  oth-   (^  78  ] 
er  hand  it  was  objected,  tbat  Kerr  having  assigned  the  bill  of  lading   before 
tl|e  insurance  was  actually  effected,  the  averment  in  the  declaration,  that  these 
sugars  had  been  insured  on  his  account,  was  not  true,  for  he  had  not  then  any    . 
iBsurab/e  interest  remaining  in  him,  the  entire  property  in  the  goods  having 
passed  out  of  him  by  the  assignment  of  the  bill  of  lading,  which  operated   in 
this  instance  as  a  payment.     And  BuUer,  J.,  being  of  this  opinion,  upon  the 
general  ground,  that  the  indorsement  of  a  bill  of  lading  passed  the  wht'le  pro- 
perty, would  have  nonsuited  the  plaintiffs;  but  it  appearing  that  the  defendant 
had  neglected  to  pay  the  premium  of  twenty  guineas  into  court,  the  plaintiffs 
look  a  verdict  for  that  sum.     Tbe  Court,  however,  upon  this  occasion  were  all 
elearly  of  opinion  that,  where  a  bill  of  lading  is  taken  by  a  creditor  as  a 
security  for  his  debt  on  his  own  account,  the  whole  properly  passes  by  the  de- 
liveiy ,  and  is  to  be  considered  as  a  satisfaction  of  the  debt  pro  tonfo;  that  the 
parlies  were  always  at  liberty  to  vary  from  the  general  rule,  by  entering^  into 
any  particular  agreement  between  themselves;  but  that  it  must  be  shown  in  or- 
der to  take  advantage  of  it.    They  considered  the  case  of  Caldwell  v.  Ball  as 
deciding  thegeoerai  qoestbn;  and  as  to  the  case  of  Delaney  v.    Stoddart, 
there  was  an  agreement  that  the  policy  should  be  transferred.     They  there*- 
fore  refused  the  rujQ. 

*  But  with  reepect  to  a  naked  consignee,  or  a  person  appointed  only  Cot  the  purpose  of 
doin^  aome  act  respecting  tbe  goods  consigned,  who  had  not.lho  jegal  property  in  the  goods^ 
apd  in  in  no  degree  beneficially  interested,  it  seems  tluit,  alihough  C.  made  the  insurance  as 
hh  agent,  and  for  his  use  and  benefit,  and  that,  at'the  time  of  making  it  C.  resided  in  Groat 
Britain,  it  was  holden  that  C.  fell  Mrithin  the  description  of  porsone  mentioned  in  thesta- 
Ittte :  I.  He  might  bo  considered  as  the  eonsignee,  inasmuch  as  he  was  the  general  agent  of 
A-t  and  bad  in  his  possession  the  bills  of  lading,  which  had  been  returned  by  B.,  the  origin- 
al consignee.  2.  He  might  be  considered  aa  the  person  who  had  received  the  order  to  in- 
sure ;  for  the  subsequent  approbation  of  A.  was  equivalent  td  a  previoin  order;  and,  conse- 
qiMDtly,  the  policy  was  well  efiected  in  the  aame  of  C. 
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Avdacd  2e.  Puller  V,  Glover.  H.  T.  18^10.  K.  B.  I ^  East,  124. 

gBlioy  on  ijij^g  plaintiff  having  shipped  goods  on  an  adventure  to  St.  Petersburg,  on 
co'odd  by  board  a  vessel  chartered  for  the  purpose,  made  instance  on  ship  and  goods  ia 
pereoM  the  common  printed  form  in  blank;  and  by  a  written  memorandum  in  the  poli- 
who  had  cy,  the  underwriters  agreed  to  pny  a  total  loss  in  case  the  ship  Anne  should 
«hartweda  not  be  allowed  by  the  Russian  government  to  discharge  her  cargo  at  St. 
veMel,  ihQ  Petersburg,  on  which  voyage  the  vessel  had  then  sailed,  chartered  by  the 
ter«Ygiiee  pJeintifFs,  The  Court  held,  that  the  insured  were  entitled  to  recover  upon  this 
iog  10  pay  policy,  on  an  allegation  ihat  the  vessel,  on  her  arrival  al  St.  Petersburg,  was 
as  for  a  to  not  allowed  by  the  Russian  government  to  discharge  her  cargo,  but  was  obli-» 
tal  loM  in  ged  to  return  back  with  it,  by  which  the  value  of  the  cargo  was  reduced  be- 
T"  *h*  id  '^^  *^®  amount  of  the  invoice  price,  together  with  the  charges  paid  thereon, 
noTbe  a"    ^^^  ^^^  premium  of  insurance,  &c. 

lowed  to  27.  Mansfield  v.  Maitland.  T.  T.  1821.  K.  B.  4  B.  &  A.  682. 

discharge  The  memorandum  for  charter  stated  ono-half  of  the  freight  to  be  paid  in 
at  tho  port  cash  on  unloading  and  right  delivery,  and  the  remainder  by  bill  on  London  at 
**^^"  4®"** four  months' date;  and  then,  after  containing  stipulations  for  unloading^  dis- 
snfficcnt^to  ^^^^S^^Bt  demurrage,  &c.»  added,  the  captain  to  bo  supplied  with  cash  for  the 
•opport  an  ship's  use;  and,  in  pursuance  oi  the  last  stipulation,  the  master  drew  a  bill  oa 
iasurance.  the  freighters,  which  was  duly  accepted  and  paid.  On  the  question  whether 
do  a  Mr  ^^^^  ^^°  "^^  ^^  ^^  considered  as  a  payment  of  freight  in  advance  ?  It  was 
tial  pay  contended,  if  it  had  been  the  intention  of  the  parties  that  it  should  be  a  part 
ment  of  payment  of  the  freight,  one  would  naturally  have  expected  that  the  memoran* 
freight  in  dum  of  charter-party  would  have  been  differently  worded;  the  clause  which 
advaneo  speaks  of  these  advances  is  altogether  silent  as  to  the  terms  of  the  supply,  or 
'1*'tci^  the  person  by  whom  it  is  to  be  made:  in  fact,  it  comes  to  no  more  than  this, — 
'  ••?...  a  stipulation  that  money  shall  be  advanced  to  the  captain  for  the  ship's  use.  In 
Boifieient  in^"®  previous  part  of  the  instrument  there  is  an  express  stipulation  as  to  the 
tereat,  since  manner  in  which  the  freight  is  to  be  paid;  bu^it  is  altogether  silent  as  to  any 
the  lots  of  deduction  for  the  advanees  from  the  freight.  The  stipulation  is,  that  one-half 
the  ship  aod  of  the  freight  shall  be  paid  in  cash  on  unloading,  and  the  remainder  by  a  bill 
goods  mast^Q  London  at  four  months'  date.  Now  instead  of  this  there  would  have  been 
foM  To  Ve  "<^^^^)  deducting  thereout  the  money  previously  advanced,  if  such  deduction 
freighter  oT^^^  ^®<^n  intended  to  be  made.  It  seems,  therefore,  that,  in  the  absence  Qf 
the  sam  ad  any  such  stipulation,  this  was  money  to  be  advanced  as  a  loan  by  the  freighter, 
vanced.  Per  Cur,    In  this  case  the  money  advanced  was  money  paid  by  the  freighter 

for  the  benefit  ofthe  owner,  which  would  constitute  a  debt  duo  from  the  owner. 
Now  we  ought  not  to  construe  this  instrument  so  as  to  alter  this  state  of  things, 
So  where  unless  we  can  very  clearly  collect  from  it  that  such  was  the  intention  of  the 
taiB^or  a''^  parties;  and  as  that  cannot  be  done  here,  the  nature  of  the  supply  and  the 
sbip.haf  iog  rights  of  the  parties  ought  to  remain  the  same,  whether  the  ship  earns  freight 
insored  ex  or  not;  and  we  cannot  construe  the  instrument,  as  stipulating  that*  the  money 
peocai  on  advanced  was  to  be  deducted  from  the  freight,  without  making  a  new  contract 
her  aceoont  for  the  parties. 

oa-«a*4>wn  ^^'  '^^^^^^  V-  Scott.  T.  T.  1815.  C.  P.  6  Taunt.  234;  S.  C.  I  Marsh,  666. 
er  hi  pay  ^*'  ^^®  captain  of  a  ship,  having  incurred  expenses  on  her  account,  draws 
iBMU,  with  a  bill  on  his  owner  in  payment,  with  a  memorandum  that  if  it  should  not  be 
a  memoran henoured,  the  holder  would  insure  the  amount,  and  place  the  premium,  &c., 
dttiD,  **  that  to  the  shipHi  «nd  A.'s  account.  The  hill  is  indorsed  to  B.,  and  by  him 
^^'h^'T^^  presented  for  acceptance,  ^fit  dishonoured;  and  B.  then  effects  an  insurance, 
noured  ihe^^®  rnterest  being  declared  to  be  on  the  bill.  In  an  action  by  B.  against  A. 
holder'  for  the  premium Hfid  expenses,  it  was  objected,  1st.  That  this  was  an  illegal 
woald  in  insurance,  and  not  avavlsble  acainst  the  underwriters,  being  an  insurance 
sore  the  a  without  interest,  and  prohibiteahy-stat.  19  Geo.  S.  c.  57;  and  therefore  that 
''^®°°^'  '^"^  the  premium  could  not  be  recovered  back.    ^ly.  That  the  insurance  should 

Dremiom  ^^^°  ^"  ^^^  "^^^'  ^°^  °^^  ^°  ^^^  ^^^''  ^°^  °"  ^^'^  "voyage,  instead  of  for 

&Q.  to  the  th^®  months,  because  the  owners  would  have  had  no  benefit  from  the  insur* 

•bip'taad  ance  in  the'lbrm  in  which  it  was  effected.     The  jury  fotjnd  a  verdict  for  the 

A.'s  sc  plaintifia. 


INSURANCE,— Sutjec/»  <^.  59 

Ftr  Cftr.     We  oannot  jnjy  that  on  farther  consideration  we  (hjnk  there  is  coant;*'  ^ 
aay  weight  in  either  of  theso  objections.     As  to  the  insurance  being  for  time,  ^^^LT?*  'S 
and  not  on  the  whole  voyage,  there  waa  no  particular  insurance   prescribed;  ^^^  bT?iin 
but  it  was  left  to  the  discretion  of  the  holders  of  the  bill;  and  if  they  have  ex-  prMemeil 
erclaed  thai  discretion  honestly,  we  see  nothing  to  control  it.     With  respect  for  tecept 
to  the  illegaJtty  of  the  insurance,  as  to  which  we  desire  that  our  opinion  may  >nce  and 
be  considered  as  confined  to  this  particular  case,  the  insured  had  this  interest  ^l'^°"^"p 
in  the  arrival  of  the  ship,  that  by  such  arrival  his  debtors  would  have  more  ^'^^  t^hen'^ffect 
pie  means  of  paying  the  bill.     It  was  on  the  authority  given  by   the  bill,   and^d  an  insiir 
by  the  directions  of  the  captain,  that  the  insurance  was  effected;  and  the  plain- anca,  the  in 
fifis  having  previously  advanced  this  money  for  the  use  of  the  captain,  we  think  tereat  being 
(hey  are  entitled  to  recover  it  back.     In  many  cases  this  would  be  an  avaita-    L  SO   | 
ble  security';  indeed,  in  all  cases  but  that  of  British  vessels;  and  we  see   no  J*®'"^^  ^* 
necessity  for  inquiring  whether  this  were  a  British  ship  or  not.  bUl*"'  ia*a« 

29.  LowRY  V.  BouRDiEU.  M.  T.  1782.  K.  B.  Doug.  468.  ^^^^^  I^^B, 

The  plainti^s  had  lent  to  Lawson,  captain  of  the  Lord  Holland  East  India- againat  A. 
man,  26,000/.,  for  which  he  had  given  them  a  common  bond  in  the  penal  sum  for  the  pra 
of  5^,000i.     While  he  was  with  his  ship  at  China,  the  plaintiflfs  got  a  policy  of  "»*•"«»  »"^ 
insurance  underwritten  by  the  defendant  and  others,  which  was  in  the  following  Jofd  r^it 
terms:  ^^  At  and  from  China  to  London,  beginning. the  adventure  upon  the  goods  ^^j^^j^  * 
fromthe  loading  thereof  onboard  the  ship  at  Canton  in  China,  2k.c.,  upon  the  ad  in  efiact 
said  ship,  Slc.,  from  and  immediately  following  her  arrival  at  Canton  in  China,  ing  tba  inm 
va/ued  al  !?6,000/.,  being  the  amount  of  Captain  Patrick  Lawson's  common  "?"«•.  •■  f^' 
bond,  payable  to  the  parties  as  shall  be  described  on  the  back  of  this  policy  ;^'?*^'^?^*^ 
atid  it  bears  date  the  16th  day  of  December,  1775;  and  in  case  of  loss  no  oth-^^^^JL^^^ 
er  proof  of  interest  to  be  required  than  the  exhibition  of  the  said  bond,  warrant- 
ed free  from  average,  and  without  benefit  of  salvage  to  the  insurer."     At  the  Bat  a  de 
head  of  the  subscriptions  was  written,    '^on  abend  as  above  expreaaed."  nuad  en 
Captain  Lawson  sailed  from  Chma,  and  arrived  safe  with  his  privilege  (as  it  is  the  oaptam 
called)  or  adventure  in  London,  on  the  1st  day  of  July,    1777,  none  of  the  J'^****^* 
events  insured  against  having  happened.     The  receipt  of  the  premium  ^^  <^*  i^tii  Lmf 
knowledged  on  the  back  of  the  policy.     In  1780  the  insured  brought  this  ac-geant  to  en 
tion  for  a  return  of  the  premium,  on  the  ground  that  the  policy  being  without  able  the  era 
interest,  the  contract  was  void.     The  cause  came  on  before  Lord  Mansfield,  diior  to  ef 
who  was  of  opinion,  that  the  policy  was  a  gamingjpolicy,  prohibited  by  the  stat.  ■•«*  •»  »••« 
J  9  Geo.  2.  c.  37;  and  both  parties  equally  guilty  of  a  breach  of  the  lawj  ^^^^S"^*^;* 
the  rule,  therefore,  ofmeUor  est  eondiiio  possidentis  was  applicable  to  the  case, 
and  the  plaintifis  could  not  recover  the  premium.     A  verdict  was  accordingly 
found  for  the  defendant,  agreeably  to  hia  Lordship's  direction;  but  the  next 
morning  he  expreaaed  a  £ubt  as  to  the  propriety  of  his  opinion,  because  the 
money  had  been  paid  upon  an  executory  agreement,  which  could-  never  have 
been  completed;  and  the  firat  day  of  this  term  was  obfained  a  rule  to  show 
cauae  why  a  new  trial  should  not  be  granted.     It  was  insisted  that  the  contract 
was  to  be  considered  as  executory  in  ita  nature,  the   premium  having  been 
paid  before  the  risk  commenced. 

Lord  Manafield.  It  ia  certainly  true,  in  many  instances,  that  first  thoughta 
are  best.  I  am  now  very  much  inclined  to  my  first  opinion.  There  are  two 
aorta  of  poUciea  of  insurance;  mercantile  and  gaming  policies.  The  first  sort 
are  contracts  of  indemnity^  and  of  indemnity  only;  and  from  that  principle  a 
great  Tarieiy  of  deciajoBs  and  consequences  have  followed.  The  second  sort 
may  be  the  same  ia  form,  but  in  them  thereris  no  contract  of  indemnity,  because 
there  is  no  interest  upon  which  a  loss  can  accrue;  8  T.  R.  IS;  3  B.  &  P.  75. 
They  are  mere  gamea  of  hazard  like  the  cast  of  a  die.  In  the  preaent  case 
the  nature  of  the  inaurance  ia  known  to  both  parties.  The  plaintifis  aay, 
'^  VFe  mean  to  game,  but  we  give  our  reaaons  for  it^  Captain  Lawson  owes  ua 

♦  So  where  a  merebent,  who  advanced  money  to  the  ahip'a  broker  to  indemnify,  and  ac- 
cepted, aa  a  eeeority,  bills  drawn  by  the  oapttan  upon  the  ooneigneoa  of  the  goods,  payabia 
on  tbe  ship's  arriwaU  it  waa  bolden  that  the  merchant  had  not  sufficient  interest;  r aimer  ▼. 
Pratt^SBing.  186. 
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V  31  1  n  sum  of  money,  and  m*o  want  to  be  secure  in  case  he  should  not  he 
in  a  situation  to  pay  ns/'  But  ihey  had  no  interest;  (or  if  the  ship 
had  been  lost,  and  the  underwriters  had  paid,  still  the  plaintiffs  would  have 
been  entitled  to  recover  the  amount  o£  the  bond  from  Lawson.  This  then  is 
a  gaming  policy^  and  against  an  act  of  parliament,  and  therefore  it  is  clear  that 
the  Court  will  not  interfere  to  assist  either  party,  according  to  the  well-known 
Mile,  iheii  in  pari  delicto,  &c.  Not  that  the  defendants' right  is  better  tliatt 
that  of  the  plaintiffs^  but  they  must  draw  their  remedy  from  pure  fountains^ 
I  have  returned  to  my  old  opinion;  sometimes  you  miss  the  mark  by  taking  toor 
long  an  aim.  <* 

Willes,  Justice.  I  shall  make  no  apology  for  differing  from  the  rest  of  the 
Court  in  a  case  where  such  great  abilities  have  entertained  twa  different  opin^ 
ions.  The  premium  has  been  paid,  snd  yet  no  risk  run;  for  the  policy  wa^ 
void  from  the  beginning,  and  the  insured  could  not  have  recovered  from  the 
anderwriters  if  the  ship  had  been  lost.  But  I  cannot  think  it  a  gaming  policy . 
It  does  not  appear  to  me  that  the  parties  had  an  idea  they  were  entering  into 
an  iUegal  contract.  The  whole  was  disclosed,  and  they  thought  there  was  aia 
interest.  This  was  a  mistake;  but  it  is  a  new  point  of  law.  The  case  eited 
fron»  Precedents  m  Chancery  is  not  perhaps  decisive,  but  goes  a  great  way, 
and  it  would  be  very  hard  that  a  party  should  lose  what  he  had  paid  under  a 
mere  mistake.  I  think  in  conscience  the  defendant  ought  to  refund  the 
premium. 

30.  Krxt  v.  Bird.  E.  T.  1777.  K.  B.  Cowp.  685, 
In  fact,  to  •jjjjg  ^Qg  jjyj  action  brought  hy  the  plaintiff,  who  was  a  surgeon  on  board  air 
ssffieient  in  -^"^  Indiaman,  agamst  the  defendant,  a  passenger  m  the  same  ship,  to  recov* 
terert,  tlie  ^r  a  sum  of  lOOOl.  upon  a  special  agreement,  bearing  date  the  18th  July, 
event iiwnr  1774,  which,  after  reciting  that  whereas  the  plaintiff  agreed  to  pay  to  the  de- 
ed Against  fendant  the  sum  of  20/.  sterling  at  the  next  port  the  ship  should  arrive  at,  it 
"****  ^LiT  ^***  witnessed  that  he,  the  defendant,  in  consideration  thereof,  did  undertake 
with  the  *^^^  ^^®  °^'^  ^^*P  should  have  her  passage  to  China  that  season;  and,  in  caso- 
■abject  mat  ^^^  ^^^  ^^^  ^^^^  ^^^^  he  would  pay  the  plaintiff  the  sum  ef  1000/.  «t  the  end^ 
teroftbe  of  one  month  afler  the  arrival  of  the  said  ship  in  the  river  Thames.  At  the 
kM».  trial  it  appeared  that  the  plaintiff  duly  paid  the  amount  of  the  20/.  to  the  de«^ 

fendant,  at  the  next  port,  in  pagodas;  that  the  vessel  being  delayed  below  tho 
Cape  and  Madras,  in  consequence  of  a  miscalculation  of  f$ve  days  in  the 
reckoning,  and  the  monsoons  setting  in  earlier  than  usual,  she  lost  her  pas- 
sage; that  the  plaintiff  had  some  goods  on  board,  which  were  Irahle  to  suffer- 
by  the  loss  of  the  season;  and  that,  whilst  it  was  still  doubtful  whether  the 
ship  would  or  would  not  save  her  passage,  the  captain  had  applied  to  each  or 
the  parties  to  persuade  them  to  rescind  the  agreement,  representing  that  the 
sum  to  be  paid  in  either  event  would  be  more  than  the  loser  could  afibrd;.  that 
the  plaintiflT  was  willing  to  have  cancelled  the  agreement,  but  the  defendant 
positively  refused.  The  jury  found  a  verdict  for  the  plaintiff. 
[  8^  ]  Per  Lord  Mansfield.  A  policy  of  insurance  is  in  the  nature  of  it  a  con- 
tract of  indemnity,  and  of  great  benefit  to  trade;  but  the  use  of  it  was  per- 
verted by  its  being  turned  into  a  wager.  To  remedy  this  evil  the  stat.  19» 
Geo.  2.  c.  37.  was  made,  which,  after  enumerating  in  the  preamble  the  vari- 
ous frauda  and  pernicious  practices  introduced  by  the  perversion  of  this  spe- 
cies of  contract,  and  amongst  others  that  of  gaming  or  wagering  under  pre- 
tence of  insuring  vessels,  &c.,  proceed  under  general  words  to  prohibit  aU 
contracts  of  assurance  by  way  of  gaming  or  wagering.  Here  the  plaintiff 
gives  so  much  to  the  defendant,  in  consideration  that  the  ship  should  save 
passage  to  China,  and  if  not, then,  upon  her  returning  safe  to,  England,  he  ia 
to  receive  1000/.  In  the  first  of  these  events  which  happened  the  defendant 
won;  but  he  could  not  lose  unless  both  happened.  'Is  not  this  gnh^irig?  is  not 
this  wagering  ?  If  this  were  allowed  all  wagering  policies  would  be  turned 
into  this  form,  and  the  act  would  be  entirely  defeated;  if  there  ui[  noHritercst 
in  the  case  it  is  gaming  and  tragering.  Thprpforc  the  rule  must'lbe  made  ab- 
solute. ^       r  '  ••  •  *  «• 
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SI.  Lt7tf»A  V.  CuvroftB.  H.  T.  1802.  C.  P.  S^B.k,  P.  75.  Freight  may 

Per  Chambresy  J.  It  would  be  a  atrange  thing  if  freight  could  not  be  the  ^^  ^Miirtd; 
Babject  of  proteetioo  by  an  iastrunieat  which  had  its  origin  from  commerce, 
and  was.inirodeced  for  the  very  parpose  of  giving  aecurily  to  mercantile  tranei> 
aclMUia.  it  is  a  solid  aabstanttal  interest,  ascertained  by  contract,  and  arising 
from  laboar  aed  capital  employed  for  the  purposes  of  commerce;  but  even  in 
this  case,  the  existence  of  a  subject  out  of  which  freight  may  arise  or  be  earn- 
^  is  necessary,  ae  is  settled  by  the  case  of  Tonga  v.  Watts,  lately  cited  and 
«ppr0red  of  by  Lord  Kenyon  in  the  case  of  Thompson  v.  Taylor.  The  in- 
earanee  of  profits,  ascertained  by  positive  contract,  may  be  equaHy  just  and 
reaseaable,  and  is  hardly  to  be  distinguished  in  principle  from  the  case  <^ 
ireigl^. 

32.   Forms  v.  Cowik.  M.  T.   1808.  N.  P,  1  Campb.  520.  w 

The  owner  of  a  ship  sent  her  to  St.  Domingo  with  a  cariro  to  be  bartered  moalt  am 
ibr  goods  there,  which  she  was  to  bring  back  to  lEngland.     When  a  small  part  milj  Josdsd 
of  ouiWBid  cargo  had  beea'anloaded  and  bartered  for  goods,  which  were  put  can  only  be 
OD  board,  the  ship  was  lost,  but  the  remainder  of  the  outward  cargo  was  saved,  rscevsrsd. 
and  baiiered  for  other  geeds,  which  would  have  formed  a  sufficient  cargo  for 
the  ship,  if  she  could  have  performed  the  homeward  voyage.   Action  ob  a  pol* 
isy  on  the  ship's  freight  at  aad  from  St,  Domingo. 

liord  iHVleaborottgh.     The  underwriter  does  not  insure  that  the  ship  shaB 
bare  a  freight,  hut  only  that  the  owner  shall  be  indemnified  for  loss  of  the 
^Treigbt  of  goods  put  on  beard.     What  goods  were  on  board  when  the  ship  was 
•l      I  lost?     The  outward  goods.     They  were  not  to  be  brought  home  on  freight; 
\^^l  they  were  to  be  bartered  at  St.  Domingo.     They  were  the  means  by  which  the 
^^   homeward  caigo  was  to  be  procured.     How  then  has  the  plaiatifT  been  dam- 
^^  OiBed  upon  the  sobject  OMtter  of  this  insurance?     By  losing  the  freight  of  the 
yj    £/ly-five  bales  of  cetton;  and  that  he  has  been  already  paid  by  the  defendant.    [  ^^  1 
\  S3.  LucBNA  V.  Crawford.  M.  T.  1806.  C.  P.  2  N.  R.  269. 

t  Per  Cw.     A  point  arose  in  Grant  v.  Parkinson,  but  was  not  determined,  E*P««^«d 

^^  the  Court  being  of  opinion  that  the  words  in  dispute,  viz.  ^'  profits  valued  at  ^^i^iJ!^; 
^^  1000^.  without  ether  voucher  than  this  policy,"  only  made  it  a  valued  policy, 
^4Ukd  did  notamovat  to  a  dispensation  from  proving  interest*  They  observed, 
thul  tbottf^  the  subject  of  insurance  was  profit,  yet  that  the  risk  was  in  fact  in- 
barred  by  ships  or  goods  upon  which  the  profit  was  dependent,  and  the  preser- 
waiaooor  destruction  of  which  occasioned  the  profit  or  loss;  and  that  an  insur- 
4iiioe  upon  the  profits  of  any  ship  or  goods  by  way  of  wager  would  be  a  mere 
evasion  of  the  statute,  and  though  not  within  the  words  must  be  taken  to  be 
arithin  the  spirit. 

34  Grant  v.  Parkinson.  M.  T.  1781.  K.  B.  Cited  Park,  354, 
Thia  was  an  action  ea  a  policy  of  insurance  on  the  ship  Providence,  at  and  At  the  pie 
trooi  Surinam,  or  whatsoever  other  ports  in  the  West  Indies  at  which  the  ship  fiti  of  a  osr 
might  load  to  Quebec.     At  the  trial,  before  Lord  Mansfield,  the  principal  go  of  msUs 
^uestiea  on  the  merits  was,  whether  the  plaintiff  had  an  insurable  interest?    It  "^^ 
was  an  insarance  on  the  profits  expected  to  arise  on  a  cargo  of  molasses  be- 
loogiag  to  the  plaintifi*,  who  liad  a  contract  with  government  to  supply  the  ar- 
aiy  w'ah  spmce  beer.     Lord  Mansfield  thought  it  an  insurable  interest.     But 
ihe  part  of  the  case  which  calls  for  our  attention  at  present  was  a  clause  de- 
claring, <'  that  in  case  of  loss,  it  was  agreed,  that  the  profits  should  be  valued 
«t  1000/.  frichoot  any  other  voucher  than  the  policy.'*     This,  it  was  insisted, 
rendered  the  policy  void,  as  well  within  the  letter  as  within  the  spirit  of  the  19 
€ieo.  2.  c.  37.     Lord  Mansfield,  at  the  trial,  inclined  to  think  that  the  contract 
was  a  fair  one;  but  still  he  could  not  get  over  the  objection,  the  instrument  be- 
ing void  on  the  face  of  it.     His  lordship,  however,  slaved  the  point  for  the  opi- 
nion of  the  Court,  a  verdict  being  entered  for  the  plaintiff,  snbjcct  to  that  ref- 
«reBce,     In  Michaelmas  Term  following,  the  matter  came  on  to  be  heard; 
when,  ailer  full  argument  at  the  bar.    Lord  Mansfield,  C  J.  said:  <'  I  have, 
since  the  sitting  at  Guildhall,  on  further  consideration,  changed  my  ofHnion;  I 
ibea  thought  the  present  policy  within  the  act  of  parliament;  I  now  think  oth- 
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erwka.  On  ilie  cunstraction  of  the  act  it  hMuni^rmly  b6«B  held  that  a  ysIu- 
ed  policy  is  not  void.  It  is  incumhent  on  the  |ilaintifi  to  prove  interest;  but  it 
is  not  necessary  lo  go  into  the  whole  value.  In  the  case  of  Lewis  v.  Rudier 
this  doctrine  was  much  considered."  (Here  his  lordship  read  the  words  ai» 
ready  reported;  and  then  he  proceeds  thifii:)  '<  This  insurance  is  4mi  the  profite 
[  84  ]  of  a  cargO)  belonging  to  a  maa>having  a  contract  to  supply  the  army ^  and  tf  it 
arrive  the  profits  are  pretty  certain.  The  meaning  ot  the  policy  is,  not  to 
evade  the  act  of  parliament,  bat  to  avoid  the  difficulty  of  going  into  an  exact 
account  of  the  quantum,  I  cannot  distinguish  it  from  a  valued  policy;  there  Is 
no  pretence  for  saying  it  is  a  wagering  one."  The  other  judges  conctirred^ 
and  the  postea  was  given  4o  the  plaintiff. 
Oronnabo  ^^'  Henricks  v.  Margetsox.  T.  T.  ia02.  K.  B.  2  East,  549. 

gno^.  This  was  an  action  on  the  same  policy  against  two  difierent  underwriters. 

It  was  a  policy  of  insurance  at  and  from  Bourdeaux  to  Hamburgh,  on  imagin- 
ary profit;  a  verdict  was  found  for  the  plaintiff.  A  motion  was  made  for  a 
new  trial.  It  appeared  by  the  report,  that  the  ship  was  totally  lost  off  the  coast 
of  Sicilly,  but  that  all  the  cargo,  except  one  barrel  of  indi^^  was  saved,  and 
carried  to  Hamburgh  in  another  ship,  at  the  expense  of  the  underwriters;  and 
the  question  made  on  the  motion  for  a  new  trial  was,  whether  the  ship,  being 
lost,  but  the  cargo  carried  to  Hamburgh  in  another  ship,  the  assured  could  re- 
cover as  for  a  total  loss  of  the  profits.  But  the  Court  held,  that  there  should  not 
be  a  new  trial;  that  the  underwriters  were  not  at  liberty  to  send  the  cargo  to 
Hamburgh,  at  what  time  and  in  what  ship  they  pleased.  ^ 

Lord  Mansfield  said:  "  The  meaning  of  the  policy  seems  to  be,  that  the  ship  I       y 
and  cargo  shall  arrive  at  the  destined  port,  and  is  on  the  profit  of  that  particu-  ^^   ■ 
lar  ship  and  cargo;  but  the  market  varies,  and  may  depend  on  twenty-four     ^^ 
hours  sooner  or  later,  so  that  unless  the  very  ship  and  cargo  arrive,  the  profit  ^7 
may  fail,  and  the  insurance  is  lost."     Rule  discharged.  1  ' 

36.  Eyre  v.  Glover  M.  T.  1812.  K.  B.  16  East,  218;  S.  C.  3  CamfA.  276.   ^.  ^ 
In  fact»  pro      The  plaintiff  had  chartered  the  Elizabeth  from  Hull  to  Riga^  to  receive       '   . 
ISifl  may  be  ffom  their  agents  there  a  full  cargo  of  Hemp  or  hay.     That  she  sailed  from  ^^ 
iotared  eo  jj^jj  ^^der  the  King's  license,  and  complied  with  all  the  terms  of  it,  and  ar-  y^ 
fiMifii«,     rived  at  Riga  on  the  23rd  of  September,  1809.     That  the  plaintiff's  agents  oaX 
the  24th  of  October,  1809,  shipped  a  cargo  of  flax  on  board  the  Elisabeth  at 
Riga  for  Hull,  in  which  the  plaintiff  was  interested  from  thence  to  the  tnne  of 
the  loss  of  the  invoice,  value  ofd,!  16/.  45.  6d.;  the  profit  on  which,  supposing 
it  to  have  been  shipped  and  to  have  arrived  in  a  sound  state,  would  have  been 
to  th^  amount  insured,  which  was  1,000/.     The  ship  and  cargo  were  captwred 
by  the  Danes  on  the  17th  of  November.     Objection  was  taken  at  the  (rial  that 
this  was  a  gambling  policy,  and  therefore  void;  but  Lord  Ellenborough,  C.  J. 
overruled  the  objection,  seeing  no  distinction  in  principle  between  an  insurance 
on  profits  valued,  which  has  been  held  to  be  legal,  and  on  profits  without  the 
valuation  being  ascertained  in  the  policy.     On  motion  for  a  new  trial« 

Per  Ctir.     Are  profits  any  thing  more  than  an  excrescence  upon  the  value 

of  the  goods  beyond  the  prime  cost?  The  difficulty  of  the  calculation  cannot 

affect  the  question  of  interest  or  the  legality  of  the  contract;  short  interest 

means  no  more  than  a  short  profit  on  the  cargo  to  the  extent  of  the  whole  sum 

insured.     Rule  refused.     See  Hodson  v.  Glover,  6  East,  316;  and  King  v. 

Glover,  2  New  Rep.  206. 

r  85  ]  ^'^\  Hodgson  v.  Glover.  E.  T.   1805.  K.  B.  6  East,  316. 

Whether         ^^  ^^  action  upon  an  insurance  upon  profits  of  a  cargo  of  slaves,  valued  at 

the  policy   400/.,  the  plaintiff  declared  for  a  total  loss  by  perils  of  the  seas,  and  it  appear- 

be  valudd    ed  that  the  vessel  was  wrecked,  whereby  many  of  the  slaves  were  lost,  but  the 

or  open;      remainder  got  into  the  market,  and  were  there  sold.     The  Court  held,  that, 

although  the  produce  of  the  slaves  sold  did  not  give  a  profit  upon  the  whole 

adventure,  the  plaintiff  was  not  entitled  to  recover,  bec<tuse  it  did  not  appear 

that  if  there  had  been  no  shipwreck,  and  all  the  slaves  had  got  to  market,  any 

profit  would  have  been  produced. 
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98.  Li  Cbom  t.  Hvosn.  £.  T.   t78t.  K.  B.  Cited  Park  on  Ins.  95ft.      And  mli 
Aelkn  usoii  a  poUcy  of  iwnirwice  on  ihe  ship  St.  Domingo,  at  and  from*''  '"**' 
Omott  to  Jjondon;  ufKNi  whioh  a  case  was  reserved  for  the  opinion  of  the  ^^^f^'eii 
Cooit.    Tba  facts  of  the  case  were  these:  Captain  LnttreU,  commanding  five  by  •  prise 
€ii  his  Majeatj's  ships,  and  Captain  Dalrympie,  commanding  a  party  of  the  agtnt. 
land  foTces,  captured  two  Spanish  register  ships,  lying  under  the  protection 
of  Fort  OoDoa;  that  the  ship  St.  Domingo  (on  which  the  insurance  was  made) 
was  one  of  the  prises,  and  was  conting  home  laden  with  the  property  then  cap- 
tored;  upon  which  sliipthe  defendant  underwrote  dOO/.;  and  that  the  ship  was 
Wl  by  the  perils  of  the  sea«     The  question  was,  whether,  by  virtue  of  th^ 
priae  act  of  the  19  Geo.  3.  c.  67.  the  officers  and  crew  of  the  ships  under 
CaptaiB  Luttrell  had  snob  an  insurable  interest  in  the  St.  Domingo,  as  to  en-^ 
title  them  to  recover  P 

Lord  Mansfield.     There  are  two  questions  in  (hts  cause.     Ist.  Whether 
the  eea-officers  had  an  insurable  interest }     This  will  depend  on  the  prize  act 
aod  proelamaitoo.     Sndly.  Whether  possession  would  entitle  them  to  insure, 
upon  the  bare  contingency  of  a  future  grant  from  the  crown?     As  to  the  firsfi 
consider  the  act  of  parliament,  which  gives  to  all  the  people  on  board,  that  is, 
to  the  M^*officers,  commanders,  and  other  officers,  to  the  seamen,  marines, 
mad  soldiers  on  board  every  ship  and  vessel  of  war,  the  solo  interest  and  pro^ 
perly  of,  and  in  all  and  every  ship  and  vessel,  goods  and  merchandises,  which 
ihey  shall  take  during  the  war,  after  condemnation.     Does  the  act  say  that 
eeamen  oaly  shall  take?  does  it  leave  a  joint  capture  by  the  army  and  navy 
vndefined  ?    GentMy  net.     Suppose,  for  instance,  a  case  which  I  remember 
to'have  happened:  a  Dutch  and  English  fleet  combined  captured  some  ships: 
ihe  English  sailors  could  not  take  solely;  nor  could  the  act  mean  that  they 
ehouid  have  nothing.     In  the  case  in  question,  suppose  Captain  Dalrymple 
had  given  no  assistance,  is  there  any  doubt  that  Captain  Luttrell  would  have 
taken  the  whole?     The  only  difference  is,  that  now  he  has  not  the  merit  of  a 
eole  capture.     The  word  soldiers  in  the  proclamation  means  soldiers  on  board 
the  ship.     Thoa  it  stands  on  the  act  and  proclamation.     But  supposing  that 
dooblful,  as  far  hack  as  Queen  Anne's  time  down  to  the  present,  wherever  a 
capture  had  been  made  by  a  king's  ship   or  privateer,  the  crown  has  always 
civeo  8  grant  of  it  after  condemnation..    There  is  no  instance  to  the  contrary. 
IB  then  the  contingency  of  the  shtp%  coming  safe  such  an  interest  as  the  cap- 
lor  may  insore?    Insurance  is  a  contract  of  indemnity;  some  interest  is  ne-   \  86  | 
€9»nry,  but  not  any  particular  form  of  interest;  it  does  not  depend  on  a  vest- 
ed formal  interest.     The  question  is,  whether  this  contingency  is  sueh  a  be- 
nefit to  the  assured  as  will  make  it  a  loss  to  him  if  the  ship  does  not  arrive? 
An  assurance  of  the  profits  of  a  voyage  was  holden  to  be  good.     The  agent  of 
priaes  may  jnsure  the  arrival  of  a  ship  which  will  produce  him  profit;  for 
thoQgh  he  has  not  the  possession  of  the  property,  he  has  such  an  interest  in 
the  ship  coming  home  as  that  he  may  insure.     Here  t1;^e  possession  is  in  the 
eamred,  and  a  certain  expectation  of  receiving  the  property  captured  from 
the  cIrowD,  which  gives  him  an  interest  in  the  arrival.     It  is  not  a  vested  in- 
terest, hat  such  an  expectetfon  as  never  was  defeated.     Judgment  for  the 
filauiitfir. 

39.  GoMN  V.  LoNDOK  Assurance  Company.  M.  T.  1768.  K.  B.  •  1  Burr. 

489;  S.  C.   1  Blac.  Rep.  103. 
Meybchm,  a  merchant  of  Petersburgh,  corresponded  with  Amyard,  of  Lon-  v«rto«t  par 
tleo,  aod  waagrently  indebted  to  him;  Amvard  sent  a  ship  to  Petersburgh  for  bom  may 
goods,  ISth  Aegust,  1756,  and  insured  ^2fi00l.   on  her  homeward  bound  voy- iniore  eevs 
age,  vis.  on  gomis  from  the  Sound  to  London,  whereof  1,900/.  was  under-'** '"^•™*^ 
wrote  on  or  before  the  25th  of  September,  and  90^/.  on  or  about  the  28ih  of^^/"'*^* 
October.     In  the  mean  time  Meybohm,  on  the  7th  of  September,  writes  ^o^^^\q^^ 
Amyaiid  that  he  ehonld  send  him  goods  as  per  invoice,  and  desires  him  to  in-  whole  va 
eore.    This  letter  avrived  in  October,  so  that  only  the  900/ .  could  be  insured  lao. 
in  consequence  thereof.     Afler  sending  this  letter,  Meybohm  indorses  the 
f>iif  of  lading  of  the  cargo  to  one  Jamesz,  a  merchant  at  Moscow ;  Jamesz 
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i^ni»  them  indorsed  to  Uhtkoff,  his  o^respeodent  ia  LoodoD,  desinng  htm  to 
insure  the  whole.  UhthoiT  received  them  on  the  15th  of  November,  and  the 
defendant  insured  them  at  and  from  the  Sound  to  London  for  2,300/.  aekao^v. 
ledging  that  there  had  heen  a  former  consignment  of  the  goods  and  an  insur- 
ance thereon.  In  the  voyage  tbe  ship  and  cargo  were  totally  lost.  Quesliony 
whether  the  plaintiff,  as  trustee  for  Jamesz,  ought  to  recover  the  whole  or  on- 
ly half  of  the  sum  insured? 

Lord  Mansfield,  C.  J.  The  defendant  insists  that  in  the  present  case,  there 
is  a  double  insurance;  which  must  mean,  that  the  plaintiff  can  recover  a  dou- 
ble satisfaction.  But  how  can  Jansess  virtually  receive  any  benefit  of  Amyard'a 
policy,  though  Meybohm's  indorsing  the  bills  of  lading  to  him  carried  the  in- 
terest? How  does  it  appear  that  there  was  any  such  policy  as  Meybohm^s? 
^on  coMitUy  that  Amyard  insured  for  )iim  at  all;  he  certainly  insured  1,900^ 
on  his  own  account.  But  supposing  the  whole  to  be  Meybohm's  policy,  can 
Jamesz  come  for  a  satisfaction  upon  it  ?  He  x:ertainly  cannot,  without  a  de- 
claration of  trust  from  Amyard.  Amyard,  as  factor  for  Meybohm,  has  posses* 
sion  of  the  policy;  a«id  factors  have  a  lien  on  the  goods  of  4heir  prinoipale  for 
their  own  debts.  In  Krugio  v.  Wilcox,  February  1,  1755^  before  Lord  Hard- 
wicke,  the  Court  decreed  that  a  factor  has  a  lien  on  goods  coomgneCt  to  him^ 
f  ^"^  J  for  tlie  general  balance  due  to  him,  as  well  as  for  incidental  charges  attending 
the  particular  £oods  in  his  hands;  but  this  lien  remains  so  long  only  as  he 
keeps  the  goods  in  possession;  he  has  a  special  property  for  thb  purpose.  If, 
therefore,  Meybohm  had  come  against  Amyard,  as  trustee  for  the  policy,  he 
roust  have  paid  the  balance  due  to  him.  But  supposing  it  only  doubtful  whe- 
ther Jamesz  could  or  could  not  recover  upon  Amyard's  policy,  shall  this  Court 
put  him  upon  the  experiment  when  there  is  no  fraud,  no  concealment  what- 
ever? In  fact,  though  this  is  in  sound  a  double  insurance,  yet  in  reality  it  is 
As,  whsre  QQ]y  (^q  insurances.  A  double  insurance  is  where  a  full  value  of  interest  4s 
'*^^y  ^  insured  on  different  policies  by  the  same  man;  that  is  not  the  case  here. 
iSry%r  40.  Lucena  v.  Crauford.    M.  T.  1806.  C.  P.  2  N.  R.  369. 

rtsfMnden  P^r  Cur,  Where  a  ship  and  cargo  are  insured  to  the  full  value,  and  money 
Im,  tho  len  lent  on  bottomry  or  respondenlia,  the  lender  may  insure,  as  well  as  the  owner 
^r  nay  in  ^f  the  ship  and  cargo.  It  has  been  expressly  decided  that  a  creditor  may  in* 
*'"^l^  ^^' sure  the  life  of  his  debtor;  for  though  he  has  no  right  depending  upon  the 
er  of  the  ^^^®  ^^  ^^  debtor,  he  may  be  esseattatly  ifijured  by  his  death.  Wiih  respect 
ship  sad  to  the  statute  of  the  1 9  Geo.  2.  it  was  clearly  estnblished  at  law,  among  all 
cargo.  the  commercial  nations  of  Europe,  that  the  insured  must  have  an  interest  in 
the  thing  insured,  and  could  not  recover  without  proving  that  loss;  and  herein 
P°^|'^£®  the  marine  law  differed  from  the  common  law  of  England,  which  sanctioned 
ts?on  be*^^*^  action  on  a  wager,  without  any  interest  in  the  parties  but  what  was  created 
half  of  a      ^y  ^^^  wager  itself. 

person  hav     41 .  Nealc  v.  Reid.  T.  T.  1823.  IC  B.    1  B.  &  C.  661 ;  S.  C.  3  D.  &  R. 
in|{  a  eer  158. 

taiB  ioterest  ^^  g^Ug  goods  to  B.  in  America,  to  bo  shipped  for  an  European  port  and 
McdToftbe  P*^*^  ^^"^  ^y  ^^^^  '"  different  sets  and  at  different  dates,  drawn  by  B.  in  favour 
iotoraocs  ^^  '^'  ^P^^  ^*  ^^^  ^^-t  ^  mercantile  house  in  London:  D.  is  appointed  super* 
cannot  be  cargo  and  joint  trustee  by  A.  and  B.,  for  securing  remittances  to  the  house  ia 
elaimed  by  London,  in  order  to  honour  the  bills.  The  goods  being  shipped  for  Europe, 
anotber  per  B.  &  J),  respectively  advisod  C.  and  Co.  of  tho  transaction,  who  effect  in- 
MB  not  pri  gurance  upon  the  cargo  by  B's  directions  and  at  his  expense.  The  ship  on 
rarance  *  "*  ^^^  voyage  is  captured,  and  abandons  the  cargo  to  the  underwriters  as  tor  a 
who  baa  a  ^^^^^  ^^^^9  ^^®  amount  of  which  is  paid  to  C.  and  Co.,  in  London,  who  place 
distiset  into  it  to  the  credit  of  B.  The  London  house  honour  the*  first  set  of  bHls,  before 
rsit  in  the  any  fruits  are  received  from  the  policy,  and  advise  A.  of  that  fad,  in  consa- 
sanM  Mb  quencc  of  a  letter  received  from  him  upon  the  subject  of  the  bills,  informing 
jset^mst      j^.^  ^^^^  ^Y^^^  could  then  say  nothing  about  the  bills,  as  the  fate  of  them  would 

'So  upon  the  principle  ibat  a  policy  will  only  enare  lo  protect  tbe  interest  tnsnroi),  tho 
ctalement  in  case  reserved,  that  the  insurance  was  effected  on  behalf  of  a  certain  poraon, 
precludes  the  Court  from  taking;  into  tlioir  consideration  a  count  in  the  declaration  alleging  a 
'^Itffefent  interest ;  aee  North  V.  Thompson,  11  Cast,  428. 
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depend  (not  being  accepted)  upon  (he  state  of  B*8  account  when  thej  beeame 
due;  with  an  aasurence,  however,  that  they  would  do  every  thing  they  could 
with  propnety  to  iurfher  the  viewa  of  all  parties.     By  a  aubaequent  letter  they 
advise  him  of  the  payment  of  a  second  set,  stating  that  they  did  not  know  what   L  88  J 
would  be  the  fate  of  the  third,  which  had  not  then  appeared  for  acceptance, 
but  that  they  would  do  all  they  could  to  prevent  loss  to  (he  parties.     Part  of 
the  remaining  set  of  bills  is  subsequently  paid,  but  the  rest  is  refused  payment 
by  C.  and  €&.;  B.  4>eeomes  bankrupt,  and  C.  and  Co.'s  account  with  him 
prior  to,  and  with  his  assignees  subsequent  to,  his  bankruptcy,  for  all  (he  mo- 
ney ever  received  by  them  on  his  account.     A.  receives  under  B.'s  comrois* 
aioD  a  dividend  upon  the  bills  remaining  unpaid;  and  for  the  balance,  his  ad- 
mmifltralora  bring  an  action  for  money  had  and  received  against  C.  and  Co. 
The  CoQft  held  that  the  action  was  not  maintainable. 

4St.  Rbikd  v.  Wilkivson.  H.  T.   1810.  C.  P.  2  Taunt.  237. 

On  the  question  as  to  an  averment  of  interest  at  the  time  of  effecting  the  ^'^  »•«• 
policy.     The  Court  held,  as  to  the  time  of  the  commencement  of  the  plain-  *'!*.i"***'"** 
till 's  interest,  that  if  a  declaration  bad  averred  that  he  was  interested  at  the  neBcenmii 
time  of  the  ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and  of  the  riik 
that  afterwards  oo  a  subsequent  day  the  plaintiff  acquired  an  interest,  it  would  islReca. 
have  sufficed;  and  if  that  would  have  been  good,  the  allegation  of  interest  at 
rfae  time  of  effecting  the  policy  was  an  immaterial  allegation,  and  needed  not 
to  he  proved.     It  wa9  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  of  the  risk.     It  is  every  day's  practice  .to  insure  goods  on  a 
return  voyage  long  before  the  goods  are  bought. 

(C)  Relative  to  who  may  be  insurers. 
I.  EvBRBTH  V.  Blackburn.  H.  T.  1817.  N.  P.  2  Stark  Rep.  66. 

Action  of  anumpnt  on  a  policy  of  insurance.     The  defence  was,  that  the  '^^  ^.^.<^ 
policy  was  void,  since  the  pl?^intiff 's  interest  was  founded  on  a  bottomry  bond,  ^-P'^^hibiied 
given  jointly  to  the  plaintiff  and  ene  Hilton,  the  statute  6  Geo.  I.e.  18.  s.  IS.  fh^^aV 
prohibiting  the  lending  money  by  two  jointly  upon  bottomry  as  well  as  joint  theriae^ 
insurance  by  two.     It  was  for  the  plaintiff  contended  that  the  act  was  merely  rrom  bdng 
meant  to  prevent  insurances  by  joint  stock  companies,  and  could  only  be  ap-  inanrera;* 
plied  to  persona  tiecoraing  partners  for  the  mere  purpose  of  insuring;  where- ^''4  *^^  ^ 
a*,  in  this  case,  the  plaintiff  and  Hilton  were  general  partners;  but  Lord  ^^'^^qq^h. 
lenberough  held  that  this  made  no  difference^  since  they  were  still  partnera  iUeMK  wm 
lor  tbtit  purpose.     Plaintiff  nonsuited.  ther  the 

partiMwere 

*  At  the  common  law,  any  person   in  his   individual  and  separate  capacity,  or  any  ot  ware  not 
number  of  persons  furmiog  a  society  or  partnerbhip,  might  have  been  insurers ;  but  it  hav-  connected 
in^  been  found  by  experience  that  particular  underwriters,  aHer  having  reeiived  large  pre-  in  any  extt 
jniuma  for  the  insurance  of  ships  &e.  at  sea,  became  bankrapts,  or  otherwise  failed  in  an-  rior, 
awering  or  complying  with  th«  tenna  of  their  policies  of  assurance,  to  the  roin  of  many  mer- 
ehaata  and  to  iho  discoiiragemont  of  adventures  at  «aa,  and  to  iba  great'dirainution  of  trade 
end  public  revenues  of  the  kingdom,  it  was  deemed  advisable  to  establish  two  distinct 
corporations,  with  competent  funds  for  the  assurance  of  ships,  goods,  or  merchandises  at 
sea,  or  going  to  sea,  on  the  supposition  that  merchants  would  think  it  much  safer  to  depend 
on  the  assurances  of  either  of  these  corporations  than  on  those  of  private  or  particular  persons, 
ai  i\i«  same  time  leaving  to  ibe  merchants  their  option  to  assure  with  private  nnderwritors, 
if  they  ahould  prefi-i  it.     To  carry  this  design  into  effect,  the  stat.  6  Geo.  1.  c.  18.  authori- 
sed  the  King  to  grant  charters  to  two  distinct  companios  for  assurance  of  ships,  goods,  and 
merchandises  at  sea  or  going  to  sea,  and  for  lending  money  on  bottomry. 

In  pursuance  of  the  powers  given  by  this  statute  the  Roynl  Ezchanee  Assurance  and  tho 
London  Astanoce  compantea  were  established  by  charters  bearing  date  the  22d  day  of 
Jane,  3720.  By  the  IStn  cection  of  the  before* mentioned  statute,  in  order  to  prevent  any 
oompctiiion  between  these  two  corporations  and  anv  other  public  body,  it  ia  enacted,  that 
nil  coiporations,  societies,  and  partnerships  (other  than  the  said  two  corporations)  shall  ba 
restrained  fVom  uoderwriting;  and  if  any  corporation,  or  any  persons  acting  in  a  society  or 
partnership  (other  than  the  two  corporations),  shall  presume  to  underwrite  any  policy  upon 
ahipsy  foods,  or  merchandise,  at  sea  or  going  to  sea,  every  such  policy  shall  be,  ipso  facto, 
VOM,  and  the  auma  undcrwritlen  shall  be  forfeitml ;  and  bonds  cr  other  securities  for  moa- 

2f  lent  by  way  pf  bottomry  by  any  corporation  or  society  other  than  the  two  corporations, 
tail  t)e,  ipso  fi|cto,  void,  and  such  agreements  adjudged  to  ho  usurious,  and  the  oAmdeni 
shall  siiirer.aadSLAoaaes  of  usury.  It  is  to  be  observed,  that  the  object  of  the  preceading  sec- 
tiOD  is  merely  to  avoid  marine  insv^rances  being  entered  into  by  oorporations  or  societies  and 
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I  «9  ]  «.  MiTOHBLL  V.  CocMcas.  H.  T.  1795.  C.  P.  3  H.  Bl.  397. 

Or  dMriBAiit  Action  on  a  policy  of  iosarance.  It  appeared  that  the  two  bankrupts  were 
edu«rtiBer  OQ^'^S^^  ^^^  <^  P^'^i^^'^^P  ^<^  ^^  insurance  of  ah ips,  which  wag  carried  on  ia 
vhip.  ^^^  name  of  Robertson,  who  at  the  time  of  his  bankruptcy  had  paid  a  mock 

larger  sum  for  losses  than  he  had  received  for  premiums;  and  to  recover  a 
moiety  of  thia  sum  from  Tyler'^  estate  was  the  object  of  this  action.  The 
Lord  Chief  Justice  Eyre  having  nonsuited  the  plaintif}''s  at  the  trial,  and  a  mo- 
tion having  been  made  to  set  the  nonsuit  aside,  the  Court  said:  Xhis  question 
depends  on  the  true  construction  of  the  stat.  6  Geo.  1.  c.  18.  By  that  act  the 
twQ  corporations  became  the  purchasers  of  the  exclusive  privilege  of  insuring 
on  a  joint  stock;  and  to  give  effect  to  that  privilege  all  other  persons  are  pro^ 
hibited  from  insuring  o.n  a  joint  stock.  Now  it  appears  on  the  first  view,  that 
the  provisions  of  the  act  are  at  an  end  if  a  person,  by  merely  insuring  in  bis 
own  name,  can  have  the  advantage  of  a  joint  capital,  which  the  act  meant  to 
prohibit.  This  partnership,  therefore,  ia  contrary  to^the  spirit  of  the  act,  and 
it  is  also  contrary  to  tlie  letter  of  it.  The  13th  section  directs,  that  all  socie- 
ties, &Lc.  This  does  not  at  all  go  to  confine  the  meaning  of  the  legislature  to 
an  avowed  partnership  insuring  publicly  in  their  own  names,  but  the  object  is 
to  any  other  joint  stock  being  embarked  in  insuring.  This  being  so,  the  con- 
sequence unavoidably  is,  that  no  contract  can  arise  directly  out  of  such 
a  proceeding  so  as  to  be  the  foundation  of  an  action. 
Where  a  3.  Hill  v.  Secretan.  M.  T.  1798.  C.  P.  1  B.  &  P.  315. 

debtor  con  An  action  on  a  policy  of  insurance.  It  was  proved  that  the  house  of  De  \^ 
'*^i^^af\  Torre, in  Spain,  consigned  tweniyniiine  bags  ef wool  to  the  house  ofDubot» 
A-  r  ^"^^  '^^"-  '"  ^n^ou^  and  indorsed  the  bill  of  lading  to  them:  but  that  with  the 
voor  of  a  bill  of  lading  came  a  leiter  annexed,  directing  Dubois  and  Son  to  hold  fifteen 
pergon  to  ^^^  ^"^^  ^  house  at  Halifax,  and  the  remainder  for  the  plaintifis  at  Exeter, 
whom  ho  which  was  the  subject  of  the  present  insurance.  It  appeared  also,  that  De  la 
was  indebt  Torre  was  indebted  to  the  plaintiffs  in  the  sum  of  5001. ;  but  that  they  hadgiv- 
ed,  and  in  ^^  qq  orders  for  these  goods.  The  ship  was  captured  by  the  French,  but  a^ 
buuf  lad  ^^■^^^■'^^  retaken.  The  jury  found  a  verdict  for  the  plaintifis.  The  court  were 
ins  to  an  a  <^^®^r'y  of  opinion,  that  as  (he  goods  were  consigned  to  Dubois  and  Son,  to 
'  gent  with  hold  for  the  plaintifis,  the  former  were  to  be  considered  as  trustees  for  the  lat-* 
the  nece?  ter,  from  the  time  the  goods  were  put  on  board  the  ship;  that  the  circumstanc- 
lary  diroc  es  of  the  plaintifis  being  creditors  of  De  la  Torre  raised  a  good  consideratioo 
tions.  tho  (*Qf  (iiQ  consignment;  and,  therefore,  no  doubt  could  be  entertained  of  th* 
WM  hl°ld  to  pJeintiffs  having  sn  insurable  interest, 
have  an  in  4.  Harrison  V,  MiLLAR.   T.  T.    1797.   K.  B.   7  T.  R.  340.  n.d.;  S.  C.  2 

■orable  in  Ksp.  513. 

tercat  in  tho  Aption  on  two  policies  of  insurance,  efiected  on  the  Anne  and  Elizabeth^ 
li^o&Bton  fron,  Dantzic  to  London.  The  plaintiff  aad  defendant  were  members  of 
•igned.  ^(  j>^^  Whitby  Assoriation,*'  consisting  of  a  number  of  persons,  owners  of 
Bat  if  ia  ships,  each  of  whom,  in  proportion  to  liis  shipping,  paid  a  certain  sum,  which 
■ocb  an  as  formed  the  stock  of  the  society.  The  policies  were  signed  by  all  the  mem- 
eoeiation  y^^^  ^\\  insured  for  each,  according  to  the  respective  values  of  their  ships; 
dnaleebecxi  ^^^  when  any  loss  happened,  the  treasurer  paid  it  out  of  (he  joint  stock.  The 
ber  is  only  defendant's  share  was  1 4/.  fiaeh  individual  was  only  liable  for  the  sum  he 
liable  for  had  undertaken.  Er^kine,  for  the  defendant,  objected  that  the  policies  were 
the  snm  to  void  in  law;  but  Lord  Kcnyon  overruled  the  objection.  His  lordship  said: 
which  his  u  'pi^jg  doesjiot  infringe  on  the  act  of  parliament,  as  the  members  of  this  asso-* 
Dean  and  ^•**^**  have  only  underwritten  in  their  individual  characters;  but  they  cannot 
not  for  the  nnderwrite  for  themselves  and  partners.  If  all  of  them  were  liable  up  to  the 
defaolt  of  extent  of  their  whole  sTock,  it  wovild  be  illegal.  At  present  the  members  of 
the  other     (his  association  only  stand  as  individual  underwriters  for  small  sums."     And 

it  has  been'  parJnor?hips,  olher  tlinn  the  two  privilo^e<l  coiporalion<» ;  nnd  in  order  to  prevent  any  mis- 
held  it  does  conception  on  this  point,  it  is  cxprftpsly  dodaroM  at  iho  cfose  of  the  nociion,  that  any  private 
not  infrinae  P°"®"^  ""'^y  underwrite,  Ac.  as  fully  and  beneficialfy  as  before  this  statute,  provided  iliey 
the  itatate;  ^°  "^'  underwrite  upon  the  account  or  rigk  of  e'corptiration.  or  persons  acting  in  t  society 
'  0!  partneruhip. 
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Hie  ca<lM  was  at  last  referred  to  inquire,  whetber  the   money  paid  into  coUH 
waa  aufficient  to  cover  the  loss  ?  *  ^ 

6.  DowBLL  V.  Moore.  H.  T.  1816.  N.  P.  4  Campb.  166. 
This  was  an  w^icm  on  a  policy  of  insurance.     The  policy  contained  (lie  u«»u.  A«d  tli« 
al  Ubeny  to  soe,  labour  and  travel,  concluding  with  the  words,  "  to  the  char- ••■*•* 
ges  whereof  we  the  assurers  will  contribute  each   one  according  to  the  rate*"'*?*" 
md  quantity  of  his  sum  herein  assured,"     Here  was  a  receipt  for  the  premium  rTwii 
IB  the  eommon  form,  at  and  after  the  rate  of  eighteen  guineas  per  cent    per^Ht^hv 
mnvm.     At  the  bottom  there  was  a  warranty  against  averages  under  partieu-*^  *>»■« 
lar  eircumstantea;  and  against  the  ship's  trading  to  or  from  certain  ennumer- *"**"■■?« 
ated  places,  together  with  a  memorandum,  stating  that  in  case  the  ship  should  ^^  ''•"^ 
bis  lost  or  sold,  the  assured  waste  contribute  and  pay  his  proportional  share   i  <..    , 

orsacfa  losses,  averages,  &c.  as  should  happen  to  the  ships  underwritten  by  th6   »  ^M 
aecretary  for  bis  account,  three  days  after  the  day  on  which  the  ship  miirht  be 
lost  or  sold,  and  no  longer.  ^      ^ 

Gibbs,  C.  J.  I  shall  hold  this  policy  to  be  void.  The  members  of  tbe  as- 
aoctatioQ  cautiously  guard  against  any  joint  liability .  According  to  the  terms 
of  their  agreement,  if,  when  a  loss  happens,  any  of  the  members  are  insolvent 
the  owners  of  the  ship  which  is  lost  has  no  claim  for  their  share  of  the  Cobtri- 
buUon  upon  tbe  other  parties  of  the  policy.  Thus,  for  such  portion  of  the  sum 
insured,  there  is  only  the  separate  responsibility  of  a  single  underwriter,  in 
the  same  manner  as  if  the  policy  were  subscribed  at  Lloyd^s  Coffee  House  by 
a  number  of  unconnected  individuals.  ^ 

6.  Emarte  Bell.  E.  T.  1814.  K.  B,  I  M.  &  S.  661.  f^l  Vtl^ 

On  tbe  last  of  January,  1809.  William  Bell  nnd  Scott,  the  bankrupts,  ver- writei.  ia 
bally  agreed  to  become  interested  in  partnership,  as  to  profit  and  loss,  on  poli-  P«rtoei»hi^ 
cies  of  insurance  on  marine  risks,  to  be  subscribed  by  Scott,  in  his  own  name,  ***""•'  '•^ 
And  on  the  1st  of  January,  18 10,  it  was  farther  verbally  agreed  between  them,  ^^^ 
that  such  partnership  should  be  extended  as  well  to  policies  to  be  subscribed  T«ae«d  to 
by  Scott  for  William  Bell  as  to  policies  to  be  subscribed  by  Scott  in  his  own  thsothsr  oa 
name.     For  some  time  previously  to  the  year  1809  William  Bell  had  been  in  ••••■at  of 
tbe  habit  of  advancing  money  out  of  the  funds  of  the  said  house  of  Bell  and  ?•)[»«»«» 
Co.  to  Scott,  for  bis  accommodation .     In  the  course  of  the  years  1809   and!!^     ,f*H* 
18  to  Scott  continued  to  apply  to  William  Bell,  from  time  to  time,  for  odvanc- Jm^U^T 
ea  of  naoney;  in  consequence  of  which  application,  William  Bell,  Id  the  year  tea  en  be 
1809,  advanced  money  to  Scott,  from  time  to  time,  out  of  the  funds  of  the  house  half  of  lioth 
of  Bell  and  Co.  (o  the  amount  of  10,592/.  lis.  Srf,,  which  amount  was  reduced '*^**^*be 
by  repayments  in  the  course  of  that  year,  leaving  a  balance  at  the  end  of  the  ST^'^JT'* 
year  1809,  due  from  Scott  to  Bell  and  Co.,  on  account  of  such  advances  ofJJIyUIJ'^^JJ 
GOTIL  12f.  tOd.,  including  therein  the  sum  of  317/.   149.  lid.     And  in  the  any  tpecifio 
year  1810,  William  Bell  advanced  money  to  Scott,  from  time  to  time,  out  ofhrnsorgcae 
the  funds  of  the  bouse  of  Bell  and  Co.,   to  the  amount  of  6280/.  69   lOd., '•Hj  •»  •• 
which  amount  was  reduced  by  repayments  from  time  to  time,  leaving  a  bal-  ••"■*• 
ance  on  the  91st  of  August,  duetrom  Scott  to  the  house  of  Bell  and  Co.  on 
account  of  such  last-mentioned  advances  of  4418/.  39.  7d.,  making,  together 
wttblbe  balance  due  at  the  end  of  the  year  1809,  the  sum  of  9495/.   I69.  5d. 
Of  tbe  moTiiesBO  advanced  to  Scott,  in  the  years  1809   and  1810,  the  whole, 
except  the  said  sum  of  317/.  149.  lid.  was  on  account  of  payments  to  be  made 
on  policies  of  insurance,  underwritten  by  Scott  on  the  partnership  account  be- 
tween him  and  W,  Bellf  in  pursuance  of  the  verbal  agreement  so  made  between 
them;  but  no  specific  sum  was  applied  for  by  Scott,  or  advanced  to  him,  for 
any  specific  loss  or  payments  on  any  particular  poHcv.     The  advances  of  mo- 
ney were  all  made  by  William  Bell,  by  drafts  on  their  bankers.    No  profits 
hnve  accrued  upon  the  underwriting  of  such  policies. 

Per  Cur,  We  take  it  for  granted  that  this  is  the  usual  way  in  which  one 
partner  makes  advances  to  another,  and  this  was  not  a  transaction,  as  it  has 
been  put  in  argument,  of  a  mixed  nature,  combining  a  legal  as  well  as  an 
illegal  contract,  to  the  former  of  which  these  advanced  might  be  ascribed;  but 
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[  93  ]  tb»  whole  %va8  illegal.  Nor  does  ihw  case  faU  wUhta  Petrie  r.  Haonay,  a«4 
Fraikney  v.  Reynous,  as  they  ivere  described  by  Eyre^  C*  J.,  aa  beiac  om 
sCfep  removed  from  the  illegal  contract;  it  is  to  carry  into  effect  <he  illegal  con* 
tract  itael£  Under  these  circumstancea  we  think  an  action  could  not  be  maii|« 
tained  to  recover  back  these  advances.  It  is  unnecessary  to  go  through  the 
other  cases  of  Mitchell  v.  Cockbourn,  and  Aubert  v.  Maze.  This  is  clearty 
an  attempt  to  recover  hack  money  advanced  for  the-  furiheraace  and  in  tfaua 
very  execution  of  the  illegal  contract. 

7.  Booth  v.  Hodcsen.  M.  T.  1793.  K.  B.  6  T.  R.  405. 
6o,  preni        A,  and  B.  agreed  to  become  .partners  as  underwriters  of  policies  for  the  a^ 
MM  for  po  gurance  of  ships  at  sea,  in  the  profits  as  well  as.  losses  arising  therefropi,  but 
bad"b     ^^^^  ^^^  name  of  A.  only  should  be  used  in  the  subscription  of  such  policiea. 
A"r«eaived^°  pursuance  of  that  agreement  policies  were  underwritten^)  and  tha  premluma 
by  B.  aader  received  by  B.     An  action  having  been  brought  by  A.  to  recover  his  moiety 
a  partner     of  the  premiums,  the  Court  held:  The  plaintifia  can  only  recover  either  oo 
ship  iatar    an  expressed  or  implied  aseuropsiit.     In  this  ease  there  is  no  express  aeaump- 
f'^^'to^b  ^^''  ^"^  ^^^  objection  to  an  implied  one  is,  that  on  the  whole  case  disclosed  tp 
aciio.  1.  cV^^  Court,,  no  promise  can  be  implied  except  that  which  arises  out  of  (what  w/m 
18«  esBiiot  say  '^)  &Q  illegal  contract.     It  was  argued  the  first  time  on  this  groimd,  thai 
be  recover  the  action  might  be  supported  because  it  was  not  bottomed  on  an  illegal  coo- 
r^  ^V^'     tract;  but  the  fact  is  otherwise;  for  if  there  had  been  no  contract  of  partner- 
from  B.       ^jijp  ^i^Q  defendants  would  not  have  received  this  money.     The  plaintiffs  wish 
us  to  consider  the  case  as  if  the  partnership  had  never  existed,  and  then  they 
say,  taking  this  to  be  an  insurance  only  by  G.  Browne,  it  is  a  valid  contract, 
and  his  assignees  may  recover  the  premiums  received  on  his  account;  bu|  we 
cannot  decide  on  a  part  of  the  case,  and  taking  the  whole  together,  an  aasump* 
sit  cannot  be  raised  from  one  part  of  the  case  when  the  other  parts  of  it  nega« 
tive  an  assumpsit.     The  plaintiffs  desire  us  to  infer  that  the  aioney  waa  re- 
ceived by  the  defendants  to  the  use  of  G.  Browne;  but  the  facts  contradict  thai 
inference;  for  it  appears  they  received  this  money  for  the  use  of  the  partners 
on  an  agreement  of  partnership  which  is  illegal.     The  case  of  Mitchell  v. 
Cockburne  cannot  be  distinguiished  from  the  present:  that  is  an  authority  fo|r 
our  deciding  against  the  plnintifis;  and  even  without  the  authority  ofthatcaa^ 
we  should  have  had  no  hesitation  in  determining  the  same  way. 
8.  Mitchell  v.  Cockburn.  M.  T.  1794.  C.  P.  2  H.  B.  L.  379;  S.  P.  Att- 
BERT  v.  Maze.  E.  T.  1796.  C.  P.  2  B.  fit  P.  S77. 
And  wW*  .  ^^^^  bankrupts  were  engaged  in  a  partnership  for  the  purpose  of  insur- 

A.  and  B.  »»«  ships,  &c.,  which  was  carried  on  in  the  name  of  Robertson,  who  previove 
were  enga^  *<>  hts  bankruptcy,  had  paid  a  much  larger  sum  for  losses  than  he  had  received 
ed  in  part  for  premiums.  One  moiety  of  this  sum  his  assignees  claimed  to  be  due  to  thea 
nenhip,eoo  from  Tyler:  and  it  was  agreed  between  them  and  the^assigneea  of  Tyler  that 
^?i!k  1  *^®  account  should  be  referred  to  arbitrators  to  ascertain  the  amount  of  the 
6  f  a'nrf^®*"*"^*  '^^^  arbitrators  awarded  1636/.  13«.  6d.  to  be  due  to  the  estele  of 
A*paid*the^°^*'^'**'^  ^"  ^^^  ^^^^^  of  insurances;  and  his  assignees  accordingly  petitioor 
whole  of  ed  the  Lord  Chancellor  to  have  that  sum  allowed  them  out  of  the  estate  of 
the  losses,  T^ler;  upon  which  his  lordship  made  an  order  that  the  petitioners  should  be 
held  that  he  at  liberty  to  bring  such  an  action  at  law  as  they  should  be  advised  and  that  the 
ooald  noi  assignees  of  Tyler  should  not  set  up  her  bankruptcy  in  deCcnce  of  that  action* 
noiety  of  "  '°  consequence  of  this  the  present  action  was  brought,  the  declaration  contaia^ 
ihe  money  '^  ^^^/  ^^o  counts:  The  first  for  money  bad  and  received  by  the  defendant 
paid.  to  the  use  of  the  plaintiffs;  the  second  on  an  account  stated;  and  the   defend-* 

ant  pleaded  the  general  issue. 

Per  Cur.  This  question  depends  on  the  true  construction  of  the  statute  & 
Geo.  !,  c,  18;  it  seems  to  us  that  the  ohject  ofthc  statute  wo\iId  he  totally  de- 
]^ted  if  it  were  to  extend  only  to  those  policies  ijn  which  the  eames  of  all  the 
partners  wcio  inserted.  It  cspressly  declares,  that  eyery  policy  subscribed 
by  any  person  acting  in  a  partnership  shall  be  absolutely  null  and  void,  though 
It  may  be  true  that  the  party  subscribing  shall  be  estopped  from  setting  up  a 
secret  partnership  fc  defeat  a  ^?nf»/f'f  insurance:  and  the  reason  is  obvious . 
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finite  M  carried  on  according  io  the  capital  employed^     Now  the  insurance 

would  ran  to  the  ettent  of  the  capital  in  whatever  name  the  policy  m'ght  be 

Mibscribed;  the  object  therefore  of  the  statute  iras  to  present  the  employment 

of  a  yntiX,  capita],  whteh  would  afford  the  greatest  competition  with  the  esta* 

bViahed  corporation.     With  respect  to  the  case  of  Petrie  v.  Hannary,  one 

ysdge  there  hinted  that  his  opinion  might  have  been  different  if  the  question 

had  been  its  integra.     fint  it  ts  sufficient  to  rest  on  the  opinions  of  the  two 

ether  jadgea,  that  in  the  case  of  partners  in  illegal  contracts,  if  ono  pays  the 

whole  partnership  debt,  without  the  express  consent  and  direction  of  the  other, 

he  eannot  acquire  a  right  of  action  against  the  other.     So  in  the  present  case, 

aa  it  does  not  appear  that  the  payments  were  made  by  Robertson  at  the  re- 

^oeat  or  by  the  express  direction  or  consent  of  Tyler^  this  action  cannot  be 

maintained. 

9.  SuLMrAN  V.  Grbavcs.  E.  T.  1789.  R.  B.  Cited  Park  on  Ins.  9. 

This  was  an  action  brought  against  the  defendant  to  recover  a  sum  of  mo- *•»*'*'•'•• 
ney  received  by  him  from  one  &istow,  to  the  plaintiff's  use.     The  plaintiff*''?***  ** 
Was  an  nnderwrfter,  and  the  defendant  was  a  broker;  and  a  loss  having  hap-B^Q,  ^  p^ 
pened  upon  a  policy  underwritten  by  th^  plaintiff*,  he  had  been  obliged  to  pay  Hey  was  «a 
it;  but   Briatow  having  agreed  to  take  half  the  plaintiflf's  risk,  had  paid  hia  d^rwritMB 
moiety  of  the  loaa  into  the  hands  of  the  defendants,  to  recover  it  from  whom  ^  F*'>f    . 
thia  aciioa  was  bioaght.  inlor«tof  • 

JLonJ  Kenyoo,  C.  J.    "  F  am  of  opinion  that  the  plaintiff* cannot  recover;  iqg,^ ^^  ^ 
Ibrffits  ia  clear//  a  partnership  within  the  act  of  parliament.     If  a  single  nameaMiee  put 
appears  on  the  policy,  as  in  this  case,  the  insurer  shall  never  be  allowed,  if  a  mr  paid  hi 
loss  happen,  to  defeat  a  bona  fide  insurance,  by  saying  to  an  innocent  person,  proportioa 
tliere  wasaaeeret  partnership  twtween  another  and  myself,  and  therefore  thej^*^V|^|. 
poJfcjr  ia  roid.     But  here  the  plaintiff'is  himself  the  underwriter,  who  comes  to  brokar?it^ 
enforce  an  illegat  contract,     it  is  a  partnership  pro  hae  vice^  and  this  party  was  boldea 
eannot  apply  to  a  court  of  justice  to  enforce  a  contract  founded  in  a  breach  of  |   94  | 
the  law."     No  motion  was  ercr  made  to  set  aside  the  nonsuit,  but  two  or  three  that  iks  on 
days  afterward  Lord  Kenyon  took  occasion  to-mention  to  the  bar,  that  he  hadderwriier 
stated  the  case  to  the  other  judges  of  the  Court  of  King's  Bench,  who  were  ******  "•• 
unanimously  of  the  same  opinion  with  his  lordship.  ly^^  i^ 

10.  BaAVsoir  v.  Taodt.  M.  T.   1807.  C.  P.   1  Tauat.  6.  ^^roksr  tha 

leyea  and  a  perdon  of  the  name  of  Metcalfe  carried  on  th6  business  of  oil-shara  of  the 
nea  io  partnerahip;  and  it  was  proved,  upon  the  cross-examination  of  a  wit-«««ret  part 
nesa  called  on  the  part  of  the  plaintiff^,  that,  by  agreement  between  Jeyes  and''*''* 
Metcalfe,  whatever  profits  should  arise  upon  the  policies  underwritten  by 
Jeyes,  were  to  be  divided  between  them.     It  was  objected  upon  thia  evidence,  ^^^^^ 
that,  by  the  atatute  6  Qeo.  1.  c.  18.  s.  12.  the  transaction  was  illegal,  and  that  ^i,^  ^^  ^ 
the  plaintifl^,  therefore,  could  not  recover.     The  Chief  Justice  being  of  that  taerst  part 
opinion,  they  were  aecordini^ly  nonsuited.  nar  partici 

Per  Cur.  It  appeared  upon  the  trial,  that  Metcalfe  and  Jeyea  were  part-  [?*'?«  JV 
ners,  and  thai  iheae  insurances  were  effected  on  their  joint  account.  The  law  ^^^^  ^^ 
aaya,  thai  *<  no  persons  acting  in  partnership  shall  presume  to  underwrite  any  g„eas,  was 
poltey  for  assuring  ships  of  merchandizes  at  sea,  but  that  every  such  policy  boldaa  not 
flball  be,  iptofado^  void."  How,  then,  can  an  action  be  maintained  to  reco-  emitlad  to 
rer  these  premiams?  The  statute  would  be  mere  waste  paper,  if  one  of  save-  ^^^f^J^ 
ral  partners  might  voderwrite  a  policy  for  the  rest.  ,r   t*       -n  c    a    from  the 

11.  Rbx  v.  Lomoir  Assurance  Compai^t.  T.  T.  1822.  K.  B.  5  B.  &  A.  j^^,* 

89^. 

A  mle  nisi  for  a  mandamus  to  the  defendants,  requiring  tham  to  permit  aTha  Rayal 
transfer  to  the  assignees  of  Timbrcll,  a  baokropt,  of  eighty  shares  in  the  capi- Exohango 
tai  slock  of  the  corporation,  then  standing  in  their  books  yt  the  *>an^f"Pl,«\°°^~'* 
name.     The  affidavits  stated  that  a  commission  issued  against  Timbrell,  who  '^'m'"'' 

•  Bm  it  is  reponod  to  hove  been  hoUan,  tliat  a  brok»r  who  Insarad^ahipa  with  »uail«r- 
writar  who  had  secret  partnera.  mi^t  prove  a^ain^t  the  aeparate  eeiate  of  the  ^^^^^^•1       . 
«*tboa^his  aeeount  had  i>aes  always  kept  with  the  partnerthip?  ex  parte  Anfontein,  V 
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ftr«  GOMWI«r  wM  llieB  id  pftrtaerahip  with  two  other  porioiWy  datod  8lh  Fdbraarjr,  m\^  t 

•d  ai  pri     under  which  he  was  declared  a  banknipt,  and  assigneea  appointed.     Jki  the  i 

v«te«enip«mj^  he  became  bankrupt  he  held  in  his  own  right  eighty  shares  in  the  Loo*  i 

"7*95   I    don  Assurance'Corporation,  by  virtue  of  which  he  was  a  director,  duly  qnalifi*  ^ 

ed  under  thexharter  constituting  the  association. 

Per  Cur,  We  are  not  aware  of  any  instance  of  a  matidcNiiiit  like  the  fire* 
sent  haying  ever  been  granted;  and,  were  we  to  grant  this»  we  should  be  call- 
ed upon  to  interfere  in  ail  cases  of  dispute  between  the  members  of  private 
corporations.  This  company,  although  carried  on  under  a  royal  charteTi  is  a 
mere  private  partnership;  but  the  writ  oftnandamua  is  a  high  prerogative  writ, 
and  is  confined  to  cases  of  a  public  nature;  the  rule.,  therefore,  must  be  re* 
Ibsed,     Rule  refused . 

(D)  Relative  to  the  roLicr. 
(a)  Form  cf, 
I  si.  Stamp. ^ 
Tbs  poliey  !•  Roderic  v.  Hbkil.  M.  T.  1811.  N.  P.  3  Campb.  105. 

msst  b«  da  In  a  former  action  for  the  same  cause  it  appeared  that  the  policy  had  not  the 
]y  stamped  *  The  privilege  gi  anted  to  the  Royal  Exchange  and  London  Aseuranca  oompaniea,  of  oTt 
at  the  time  fecting  marine  insurances  and  lending  upon  bottomry,  in  exolusion  of  all  oiber  aocietiea  or 
whea  it  is  bodiet  of  persona,  was  taken  away  by  the  statute  5  Geo.  4.  o.  114.  iThis  statute  however 
•(feetediibr  deelared  taattt  ebould  not  affect  the  rigbta  and  privileges  of  the  two  ooiporattona,  otherwise 
if  caanot  be  than  by  making  it  lawful  for  other  eorporatioos  and  bodiee  politic,  and  peraoos  aeiing  in  ao* 
legally  ciety  or  partaersbip,  to  grant, and  make  policies  of  iosurance  and  contract*  of  tiottorory. 
etamped  af  1  The  amount  of  the  present  stamp  duties  on  marine  insurance  ia  fixed  by  atatute  £  Geo. 
lerivardt.     3.  o.  184.  Sch.  1.  Part  1.  and  is  as  follows : 

1.  Policies  upon  ship  goods,  or  any  other  interest,  (which  may  be  legally  insured)  for  any 
voyage,  from  any  port  or  plao^  to  iireat  Britain  and  Ireland,  or  Guernsey,  Jersey,  Alder-  ' 

ney,  or  Sark,  or  the  Isle  of  Man,  to  any  other  port  or  place  in  Great  Britun,  dbc. 

••    d.  , 

Where  the  premium  or  consideration  shall  not  exceed  the  rate  of  20s.  per  centum  on 

the  sum  insured,  if  the  whole  sum  insured  shall  not  exceed  1001.  1     3 

And  if  the  whole  aum  inaured  ehall  exceed  1001.,  then  for  every  1001.,  and  also  for 

any  fractional  part  of  1001.  J     3 

And  where  Ae  premium  or  consideration  shall  esoeed  the  rate  of  30^.  per  eeat  on 

the  sum  insured,  if  the  whole  sum  insured  shall  not  exceed  lOOl.  9    9 

And  if  the  whole  sum  insured  exceed  1001.,  then  for  every  1001.,  and  alao  for  any 

fi-actional  part  of  1001.  6 

Bat  if  the  separate  interests  of  two  or  more  distinct  pereont  aliall  be  insured  by  one 
poliey,  then  the  said  duty  at  la.  3d.  or  38.  6d.  shall  be  charged  therein  in  respoet 
of  each  and  every  fractional  part  of  1001.,  as  well  as  in  respect  of  every  Ml  am  of 
lOOL  thereby  insured  upon  any  aeparate  interest. 

3.  Policies  upon  ship-goods,  or  other  property  on  board,  or  upon  fre^lit,  or  other  interest 
(which  may  lawAilly  be  insured),  for  anj  other  voyage  than  is  before  specified,  or  for  any 
certaiD  time  or  period  of  time  not  exceeding  ttvelve  calendar  months. 

s.     d. 
Where  the  premium  or  coaaideratiop  ahall  not  exceed  the  rate  uf  20s.  per  cent*  on 

the  sum  insured,  if  the  whole  sum  insured  shall  not  exceed  1001.  2    6 

And  if  the  whole  sum  insured  shall  exceed  1001.,  then  for  every  lOOl.,  and  also  for 

any  fractional  part  of  lOOi.  2    0 

And  where  the  premium  or  consideration  shall  exceed  the  rate  of  SOs.  percent,  tm  the 

earn  insured,  if  the  whole  sum  insured  shall  not  exceed  1001.  5    0 

And  if  the  whole  sum  insured  shall  exceed  1001.,  then  for  every  lOOL,  and  also  ibr 

any  fi-actional  part  of  1001.  5     0 

Bot  if  tbe  separato  interests  of  two  or  more  distinct  persons  shall  be  insured  by  one 
policy,  then  the  duty  of  Ss.  6d.  or  5s.  shall  be  charged  therein  in  respect  of  each 
and  every  fractional  part  of  1001.,  as  well  as  in  respect  of  every  flill  sum  of  1 001. 
thereby  insured  upon  any  separate  interest. 

3.  Policy  of  insurance,  or  other  instrument  whereby  any  insurance,  cotmnonly  called  a 
mutual  insurance,  shall  be  made,  without  any  premium  or  pecuniary  consideration,  from  any 
loss  that  might  happen  to  any  vessel,  or  merchandize  on  board  of  any  vessel,  or  freight  or 
ether  iaievest  relating  to  any  vessel,  which  may  lawfiilly  be  insured. 

Upon  any  voyage  froffn  any  port  pr  place  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  islands  of  Guernse3r,  British  Aidemey,  or  8:irk,  or  the  Isle  of  Mao,  to 
any  other  port  or  place  in  the  said  Kingdom  or  Isle  of  Uan ;  for  every  snm  of  lOOL 
and  also  fur  eacli  aftd  every  fractional  part  of  1001.  3    6 

Upon  any  other  voyage,  or  for  any  cerUin  time  or  period  of  lime,  not  exceeding 
twelve  calendar  monihs,  tor  every  aum  of  lOOL  and  ake  for  each  and  evary  free- 
lional  part  of  lOOL  SO 
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poper  iftlinp,  and  the  pkatiff-was  nommited.    Since  then  the  coniiniwionera 

rfiteflipe  Iwd  permktea  the  proper  stamp  to  be  affixed  to  it  on  the  payment  of 

a  pmahy.     For  the  defendant  it  was  insisted,  that  the  commisBionera  had  no 

power  to  do  eo,  and  that  the  instrument  was  still  a  nullity.     And  the  35  Geo.    [  96  ] 

3.  c63,  a.  14.  16.  was  relied  on.    Lord  Eilenborough  said,  the  statute  was 

UttpeTniiva  upon  him^  and  that,  as  the  policy  was  not  duly  stamped  before  it 

was  efl^ted,  the  broker  eould  not  recover  any  thing  for  effecting  it. 

t.  Rafp  r.  AixfiuTT.  £.  T.  1812.  K.  B   15  £a8t,  601 ;  S.  C.  3  Gampb,  106. 

His  was  an  action  brought  upcmm  policy  of  insurance  made  on  the  14th  of  And  wbsis 
September,  1810,  for  500<.  on  goods  to  be  thereafter  declared  and  valued  on  \^  distinct 
board  the  ship  Johannas,  at  and  from  London,  to  any  port  or  ports  in  the  Bal-  *°^®''^^  <*■ 
tw,  with  Tartoos  liberties  resenred  to  the  assured;  and  a  loss  was  alleged  and  ianrad  wi 
proved  to  be,  by  hostile  seisnre  of  the  Swedish  government  in  hep  port  of  dis-  der  one  m 
charge    The  qoestioo  upon  the  merits  was  disponed  of  by  the  verdict  of  the  tirenm  *Uo 
jnry  fbr  the  pkuntiflT,  upon  the  trial  before  Lord  Eilenborough,  G.  J.,  at  Guilds  h«  y^^f^ 
haU;  but  a  new  trM  was  moved  for  in  thelfkst  term,  upon  an  objection  arising  ^^f    !!^ 
■pon  the  stamp  acts,  as  to  which  the  facts  were  these:  the*pUintiff  was  the  *j  >>**he 
agent  and  shipper  employed  for  six  different  sets  of  owners,  who  divided  be«BUuDproiiit 
tween  them  tn  different  proportions  the  whole  interest  of  the  cargo;  the  exact  cover  the 
amount  of  the  several  interests  was  not  known  to  the  plaintiff  on  the  14th  of  ^i^*^i<*B*' 
September,  when  the  insurance  was  effected,  but  it  was  estimated  to  amount  ^^  ?^ 
aitogether  to  95001.  and  the  poHcy  was  effected  on  a  proper  stamp  to  that  a-  ^^i^*  ^^^^ 
mooni,  coo0Jdered  as  one  entire  sum.     On  the  25th  of  September  the  different  «g|. 
interests  were  calculated,  including  the  premiums  and  expences  of  insurance, 
indorsed  upon  the  policy  in  the  following  proportions:  16602.,  2702.,  i045l. 
808/.  4495/.,  and  1223/.,  amounting  numerically  to  the  very  sum  insured;  but 
'On  account  of  the  difierent  fractional  parts  of  100/.  requiring,  as  it  was  object- 
ed, a  stamp  of  a  higher  rate  than  upon  one  entire  sum  of  9500/.  upon  the  same 
interest,  the  stat.  35  Cveo.  3.  c.  63.  s.   1.  imposes  upon  every  policy  of  insure 
Attce  of  the  description  in  question  a  stamp  doty  of  2s.  6d.  for  every  100/.  pro- 
i;ressivelj,  and  the  like  duty  for  every  fractional  part  of  100/.;  and  sect.  14 
avoids  every  contract  nnless  properly  stamped.     This  was  followed  by  the  stat. 
48  Geo.  3.  c.  149.  sehedole,  article,  policy  of  assurance,  which  provides  that, 
if  the  seoarate  interests  of  two  or  more  distinct  [Arsons  shall  be  insured  by  one 
pottcj,  tnen  the  duty,  Sfc.  shall  be  charged  thereon  in  respect  of  each  and  eve« 
ry  fi^actiooal  part  of  100/.,  as  well  as  in  respect  of  every  full  sum  of  100/.  whichr 
flba/i  be  thereby  insured  upon  any  separate  and  distinct  interest.     The  Court 
held  the  stamp  must  cover  the  fractional  part  of  100/.  in  each  interest. 

3.  Slarwick  v.  Wabx.  M.  T.  181 1.  N.  P.  3  Campb.  127.  [  ^^  ^ 

Daring  the  voyage  a  storm  happened;  and  under  an  apprehension  that  tl^e  A^praoti'ee 
TJoioa  might  have  suffered  in  it,  the  plaintiff  could  not  get  the  insurance  done  formerfy 
under  50  guineas  per  cent.     On  the  17th  a  slip  was  written,  by  two  under- P'*^*^l^^  * 
writers,  for  100/.  each  at  that  premium;  and  between  six  and  seven  the  lutrae  |^°^ ^'^^ 
evening  the  plaintiff  called  at  the  defendant's  counting-house,  and  left  word^  nising  the 
that  he  had  made  the  insurance  at  50  guineas  per  cent,  premium.     The  de*  terms  of  an 
lendanta  ware  then  from  hoine,  but  in  about  an  hour  afler  they  sent  the  plain*  iMDraoce 
tiff  a  letter  iu  the  following  words:  "  Mr.  Warwick,  w©  are  much  surprised  to  !>y  "ntjicrib 
bemr  you  have  given  60  per  cent,  on  the  Union,  from  Wells  to  London,  when  JjJ'jnJJ*"** 
jou  had  no  such  authority  from  us;  we  therefore  cannot  submit  to  it  (Signed)  ^iihoQi 
Slade  and  Pettit.'^     The  stamped  policy  was  not  written  out  or  signed  till  two  stamp,  emit 
days  after;  when,  being  offered  to  the  defendants,  they  refused  to  receive  it.  ed  a  slip,  ia 
Garrow,  for  the  plaintiff,  insisted,  that  however  high  the  premium  was,  his  cli-  which  the 
•At  was  bound  to  get  the  insurance  effected,  and  would  have  been  liable  to  an  termaof  ibo 
action  if  he  had  not  done  so.     The  supposed  countermand  came  too  late.  ^"r™^jj^ 
When  he  had  entered  into  the  agreement  with  the  underwriters,  and  the  slip  ^i^  p„yj 
had  been  signed,  after  that  he  was  bound  in  honour  to  pay  the  premium  to  the  oaa  to  effect 
underwriters,  and  the  policy  when  formally  executed  must  have  referenee  back  inaa  formal 
io  the  signing  of  the  slip.     Lord  Eilenborough.    I  cannot  take  notice  of  these  f^'^J'  ^^ 
honofwy  engagements.    Till  the  stamped  policy  was  signed  by  the  underwri-  *"*  *^*'^ 
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will  not      ters  no  binding  contract  was  entered  into,  aodtfie  autllority  of  the  broker  fA$|tfl 
take  Dotiee  might  be  revoked.     Therefore,  supposing  the  original  order  would  have  ^m- 
■tmniDech**  powored  the  plaintiflTto  give  a  premium  of  50  guineas  for  aL voyage  frdm  Welli 
^    '     to  London,  ailter  the  letter  he  had  received  in  the  evening  of  the  I'ifth  his  au* 
thority  was  determined.     The  policy  Was  not   then  effected.     The  rerenua 
laws  forbid  me  to  look  to  what  is  called  the  slip.     The  pltrintiff  afterwards  paid 
the  premium  in  his  own  wrong;  and  there  is  no  implied  promise  on  the  part  <^ 
the  defi^ndants  to  reimburse  htm. — Plaintiff  nonsuited. 
Even  td  ex  4.  Marden  v.  Recd.  E.  T.  1803.  K.  B.  3  East,  672. 

plain  the  po     A  slip  of  paper,  wherein  the  names  of  the  underwriters  were  mentioned,  iri 
licy-  the  order  in  which  they  had  originally  been  applied  to,  and  had  agreed  to  titi- 

derwrite  (and  which  was  different  from  that  in  Which  their  names  appeared  on 
.the  policy),  having  been  tendered  in  evidence  to  show  the  true  order  of  the 
-   liames  for  the  purpose  of  letting  in  evidence  ofn  false  representation  made  to 
the  fiVst  underwriter  in  fact.   The  Court  were  of  opinion,  that  such  paper  could 
not  be  received  in  evidence  for  want  of  a  stamp;  the  effect  of^he  evidence  be- 
ing to  show,  throogh  the  medium  of  a  writing,  that  the  contract  entered  into, 
between  the  parties  was  difierent  from  that  which  it  appeared  to  be  on"  the 
[  98  ]    face  of  the  policy. 
f  **  *Lw*  ^'  J^nwARDs  V.  FooTNER.  M.  T.  1808.  N.  P.  I  Campb.  530. 

1^"^  repM     About  a  week  before  the  policy  was  signed  the  names  of  the  underwriters] 
■eo*atioa     ^^^^  P"^  down  upon  a  slip,  when  the  broker  stated  to  the  defendant  *^  that  the 
made  by  an  Fanny  was  to  sail  with  the  Hopewell  and  Young  Roscius,  both  armed  ships, 
iasuraoce    and  that  she  was  herself  to  carry  ten  guns  and  twenty-five  men."    There  was 
brakar        q^j  evidence  of  any  conversation  upon  the  subject  having  passed  between  the 
MiiiaB  of    P*"^**®*  either -when  the  policy  was  signed,  or  in  the  intervening  period.     In 
the  insaren  ^^^^  ^^^  Fanny  sailed  by  herself,  and  carried  only  eight  guns  and  seventeen 
are  pat  vp  nsen.      Lord  Ellenborough.     If  a  representaiion  is  once  made,  it  is  to  be  con* 
«ii  a  slip  ia  sidered  as  binding,  unless  there  is  evidence  of  its  being  afterwards  alterbd  or 
tiadiog.      withdrawn.     In  the  case  cited  the  ressel  was  stated  to  be  an  American  when 
the  ship  was  made  out;  but  when  the  policy  came  to  be  signed  the  broker 
said  generally,  ^'  that  it  was  an  insurance  of  goods  in  the  Herman,"  without 
describing  her  as  of  any  particular  country.     There  the  first  conversation  was 
qualified  and  contracted  by  what  followed;  but  here  there  is  no  evidence  of 
any  conversation  upon  this  subject  by  the  parties  subsequently  to  the  state- 
ment that  the  ship  was  to  carry  ten  guns  and  twenty-five  men;  and  this  having 
taken  place  when  the  insurance  was  talked  of,  and  the  terms  of  it  were  agreed 
upon,  it  nrast  be  referred  to  the  policy,  and  treated  as  a  representation  which 
required  to  be  substantially  coqfiplied  with  on  the  part  of  the  assured.     See 
.     Christie  v.  Secretan,  8  T.  R.  192.     Verdict  for  the  defendant, 
aliwatioir    ^'   S^T^ELL  V.  LouDiK.  H.  T.  1816.  C.  P.  5  Taunt,  359;  S.  C.  I  Marsh.  99. 
readers  a        Action  on  a  policy  of  insurance,  which  was  effected  the  Srd  of  December^ 
new  stamp  18l3,  on  the  ship  Sophia,  at  and  from  Bristol  to  Port-Mahon,  with  leave  to 
neceasarjr,   call  at  Gibrahar,  and  take  in  and  discharge  goods  thej-e,  and  with  liberty  to 
bat  Bot  a     aeek,  gain,  and  exchange  convoy  in  the  English  apd  Irish  Channels,  with  or 
nifltake  in  ^itiioot  letters  of  Marque.     The  words  "  on  ship,"  were  afterwards  struck 
wUb'the '    through  with  a  pen;  the  following  memorandudn  was  inserted  in  the  margin  of 
real  inten    ^^^  policy,  signed  with  the  initials  of  the  underwriters:  "  The  interest  insured 
lion;*  by  this  policy  is  declared  to  be  on  goods,  as  interest  may  appear,  including  ail 

*  The  statute  35  Geo.  3.  o.  63.  contains  an  e-xpress  provis/on  to  lo/i^alize  alterations  in  thQ 
terms  and  conditions  oPa  policy  of  insurAnco  without  a  fresh  stamp.  It  proTulcs  that  nothing 
contained  in  the  act  shall  prohibit  the  making  of  any  alteration  which  may  lawfully  be  made 
in  the  terms  or  eondttlons  of  any  policy  of  insurance  duly  aiamped,  after  the  eame'shall  have 
been  anderwritteo,  or  lo  require  any  additional  etamp  duty  by  reaf>ou  of  anch  alteration,  ao 
that  such  alteration  be  made  before  notice  of  the  dcterminiilion  of  the  risk  originally  in&ured, 
and  the  premium  or  considertttion  originally  paid  or  contracted  for,  tslia!!  exceed  the  rate  of 
lOs.  percent,  on  the  sum  insured;  and  so  that  the  thing  insured  shall  remain  the  property 
of  the  same  petsea  or  portoili;  and  so  that  ^ueb  alteration  shall  not  prolone  the  term  insur- 
ed beyond  the  period  allewod  by  die  act ;  aqd  bq  that  no  additional  or  for&er.  sum  shall  bs 
.   insured  by  reason  or  means  of  such  altorntioo. 


juisured.     London,  7  th  December,  1812.''    The  plaintiflTwas  charterer  of  the 
ahip;  the  ship  had  sailed  from  Bristal  on  the  Idth  of  November^  with  a  cargo  {  99  ] 
to  gain  convoy  at  Falmouth;  but  owing  to  bad  weather,  was  n9t  able  to  make 
the  latter  port,  and  before  she  arrived  at  Gibraltar  had  sustained  the  damacj^e 
which  occasioned  the  arcrage  loss  sought  to  be  recovered  in  this  action.     At 
the  trial,  the  jury  found  a  verdict  for  the  plaintiff,  for  the  amount  of  the  aver- 
age loss.     Whereupon,  on  a  former  day  in  this  term,  a  rule  nisi  was  obtained 
toset  this  verdict  aside,  and  enter  a  nonsuit,  on  two  grounds;  1st.  That  the 
above  alteration  of  the  interest  from  ship  to  goods  rendered  a  new  stamp  ne- 
cessaiy;  and  that  therefore  the  policy  was  void  by  virtue  of  stat.  3d  Geo.  3. 
c.  &3.     The  Court,  without  hearing  any  argument  on  the  second  objection, 
look  time  to  consider  this. point,  and  Mr«  Justice  Heath,  on  this  day,  delivered 
the  opinion  of  the  Court,  which  was,  that  the  alteration  was  not  such  as  to  re- 
quire a  new  stamp. 

7.  HoBJxsoN  V.  TouRDv.  M.  T    1812.  N.  P.  1  M.  *  S.  217.  n*;  S.  C.  3     . 

Campb.  168. 

Action  on.  a  policy  of  insurance.     Dn  the  1 6th  of  October  ttie  brokers  call-  ^  ?*Jj!!  * 
ed  on  the  underwriters  to  subscribe  the  following  declaration;  " The  i'^^^r^^^Bsdeb    '^ 
attached  to  this  policy  i»  hereby  declared  to  be  shipped  on  board  the  Tweende  agent  ia  de 
Vvnner  and  the  Neptunus."     The  defendant  and  the  other  underwriters  puteicriag  thm 
their  initials  to  this  declaration.     However,  it  was  a  mere  mistake  oq  the  part  iatsrwMt  to 
pi*  tbe  brokers;  Brandt,.  Rooke,  and  Co.  having  no  goods  on  board  either  of^.^^  * 
these  ships,  and  having  given  no  orders  to  declare  upon  them.     On  the  17th     ^^  ^  ^ 
pf  November,  the  broker  being  directed  to  decliire  upon  the  America,  ealledi,^'^'^  ^ 
upon  the  underwriters  to  subscribe  a  declaration  in  the  following  form:  ^'  Then^w  siamp 
deciaration  of  interest  on  this  policy   made  the   16th  of  October,  by  the  is  not  mma 
Tweende  Venner  and  .N'eptunus,  is  hereby  cancelled,  and  in  lieu  thereof  the  t|^l  to  oUmi 
following  cargOj  per  America^  is  declared  to  form  the  interest,  and  ia  valued  ^r*  '^^'^ 
as  follows,"  ^c.  .  :**'*•• 

Lord  £llenborough.  I  am  of  opinion,  that- the  declaration  of  interest  doea 
not  require  any  assent  on  the  part  of  the  underwriters;  they  put  their  initials 
to  it  not  for  the  purpose  of  expressing  their  assent,  but  to  authenticate  the  de- 
claration! and  to  prevent  fraud  in  changing  the  subject  matter  intended  to  -be 
covered  by  the  insurance.  The  contract  between  the  parties  iscompleto  when 
the  underwriters  have  signed  the  policy.  The  declaration  of  interest  is  the 
mere  exercise  of  a  power  conferred  upon  the  assured;  it  is  generally  put  up- 
on the  policy  for  convenience,  but  this  is  not  necessary,  nor  is  there  any  ne-. 
cessity  for  its  being  in  writing.  There  was  here  a  blunder  in  the  names  of 
the  ships  first  declared;  if  this  was  without  fraud  and  without  prejudice  to  the 
underwriters,  I  think  it  might  be  corrected  without  the  assent  U  the  defendant 
and  without  a  fresh  stamp. 

8.  JSercsiNGTOSc  v.  Lnolis.  H.  T.   1807.  K.  B.  8  East,  273.  j^^  ^^ 
A  policy  of  insurance  was  subscribed  by  the  defendant  on  the  5th  of  Feb-^m^  1^^ 

ruary,  1800,  and  duly  stamped,  purporting  to  be  a  policy  ^'  on  goods  and  spe^appiiM  to 
cieoQ  board  of  ship  or  ships  sailing  between  the  1st  of  October,  17dO,  andao  altoia 
the  1st  of  June,  1800,  being  the  property  which  should  first  sail  to  a  certain    [  100  ] 
amount,  and  upon  the  vessels  carrying  the  goods."     Aflerthelst  of  June,  Jion  Mtood 
1800,  but  before  any  notice  of  the  determination  of  the  risk  had  been  'ecei».{?«J'JJJ.  ^ 
ed,  a  memorandom  was  written  on  the  policy^  and  subscribed  by  the  defendant,  ghip'«  Mil 
vrheroby  it  was  agreed  to  extend  the  time  of  sailing  to  the  1st  of  August,  ing; 
1800.     The  Court  held,  that  although  by  this  memorandum  the  time  of  sailing 
was  extended,  yet  the  object  of  the  insurance  continued  the  same;  and  con- 
«equently  tho  memorandum  falling  within  the  proviso  contained  in  the  13th 
sect*  of  the  stat.  35  Geo.  3.  c.  63.  did  not  require  a  stamp. 

9.  WwR  v.  Aberpbbn,  M.  T.  1814,  N.  P.  4CampU  107.  Orallbortv 
Action  oq  a  policy  of  insurance  at  and  from  Portneuf  to  London,  ^&r>''^^^*iodiMlMri« 

ed  to  sail  on  or  beibve  tho  ^th  of  Ostober,  at  six  guineas  per  cent.,  to  retun^p^t  of  tho 
three  per  cent,  for  cqiivoy.     On  tbo  39th  of  November,  of  six  gntneas  per  oorgo,  tho 
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tmmI  Imt  emil.  additbnal  premittm,  '<  w  a^rae  to  annul  the  trarrttiKjr  of  saUtag;  and 
ir^  "li^'i!  ^°  agree  to  return  said  six  per  cent,  if  sails  with  convoy  oa  or  trafore  the  Slst  of 
board  than  Ocj^ber."  For  the  dcfendnnt  it  was  objected,  that  the  policy,  as  ahMed,, 
could  not  be  read  lor  want  of  a  fresh  stamp. 

Lord  Ellenborough.  I  think  this  alteration  are  justified  by  35  Geo*  3.  c. 
63.  s.  13.  The  p(  licy  is  still  on  the  same  adventure,  and  its  identity  remains. 
The  memoranddm  (>nly  modifies  a  subsisting  contract.  The  alteration  was 
tnsde  before  notice  of  the  determination  of  the  risk  originally  insured;  the 
thing  insured  remained  the  property  of  the  same  persons,  and  nfo  additiooal 
sum  was  insured  by  means  of  sueh  alteration. 

10.  Hubbard  v.  Jackson.  M.  T.  1811.  C.  P.  4  Taont,  169. 
A  policy  was  effected  at  four  guineas  per  cent,  on  hemp  marked  R.  and 
on'a^ceitB'ii  ^*^^"®^>  ^"^^  certain  returns  of  premium  upon  arrival  at  certain  ports,  aiid 
day,'  or  era  warranted  to  sail  before  the  20th  of  August,  which  was  a  summer's  risk  and 
fling  marks  premium.  By  a  memorandugi  indorsed,  the  underwriters,  for  four  guineas 
on  goods  additional  and  the  return  of  five  shillings  less  for  arrival,  absolved  the  assared 
from  the  warranty  of  sailing  before  the  SOth  of  August,  so  making  it  a  winter'* 
risk,  and  withdrew  the  mark  of  the  hemp.  It  was  insisted  that  this  alteratioo 
in  the  policy  was  legal  without  a  new  stamp,  being  within  the  stat.  95  Geo. 
3.  c  63,  s.  13.  and  having  the  three  requisites  designated  by  that  section: 
viz.  1st.  The  hemp  remained  the  property  of  the  same  person,  the  plaint  iff. 
2nd .  The  alteration  was  made  before  any  notice  of  the  determination  of  tbe 
risk.  3rd.  The  premium  of  insurance  exceeded  ten  shillings  per  cent.  The 
Withdrawing  of  the  mark  was  only  a  dispensation  with  one  proof  of  identity  of 
the  goods,  to  obviate  any  difficulty  upon  that  head  which  might  arise  at  the 
trial*,  as  to  the  eztention  of  the  time  of  sailing,  the  very  point  that  no  new 
stamp  became  necessary  on  that  account,  had  been  decided  in  the  case  of 
Kensington  v,  Inglis,  in  error,  8  East,  273.  In  the  case  of  Hill  v.  Patten, 
ib.  373.  the  change  of  the  policy  from  "  ship  and  outfit  of  a  whaler"  to^'  ship 
and  goods"  was  clearly  an  ah  oration  of  the  subject  matter;  yet  there  Lord 
£l)enborough  went  so  far  as  to  intimate,  that  the  shifling  of  successive  car- 
goes of  goods  on  board  the  same  ship,  in  the  course  of  the  same  continued 
adventure,  as  in  the  African  and  other  trades,  out  and  home,  might  properly 
be  .Considered  as  one  continued  subject  matter  of  insurance,  under  the  term 
goods;  which  is  a  much  stronger  case  than  this,  where  the  hemp  was  identic 
rally  the  same,  whether  it  was  marked  or  not;  and  here  it  was  marxed. 

Per  Cur.  The  question  is,  whether  the  withdrawing  the  mark  on  the  hemp 
be  an  alteration  warranted  by  the  stat.  35  Geo.  3.  c.  63.  s.  13.  without  a  new 
stamp  affixed  ?  And  by  that  act  it  is  extremely  clear  that  no  alteration  can  be 
made  in  the  subject  insured.  The  13th  sect,  speaks  of  making  alterations  in 
the  terms  and  conditions  of  the  policy,  but  says  nothing  of  makmg  any  altera* 
tion  in  the  subject  insured.  It  was  said  by  Lord  Ellenborough  in  the  case 
cited,  that  the  subject  could  not  be  changed;  it  would  be  makmg  quite  a  new 
contract  between  the  parties,  as  for  instance,  the  substituting  wool  for  hemp. 
The  words  of  s.  13.  are, ''  Provided  that  the  thing  insured  should  remain  the 
properly  of  the  same  person,"  The  words  are  express,  and  therefore^  in  thie 
case,  the  question  is,  whether  the  alteration  of  the  letter  R  on  the  hemp,  is  an 
alteration  of  the  thing  insured.  If  it  is  an  alteration,  the  policy  is  void  for 
want  of  a  new  stamps  but  if  it  is  not  an  alteration  of  the  thing  insured,  it  is 
an  alteration  in  the  terms  of  the  policy  warranted  by  this  section,  and  no  new 
stamp  is  requii'ed,  and  the  verdict  is  right.  It  was  argued  that  this  alteration 
must  be  good,  because  all  the  exceptions  of  being  under  ten  shillings  per  cent, 
out  of  legal  time.  Sic.  were  negatived  by  the  evidence.  All  this  is  true  but  it 
does  not  touch  the  question,  whether  this  is  an  ah  oration  of  the  subject  matter? 
One  does  not  well  understand  the  meaning  of  these  marks.  In  a  general 
ship  the  mark  is  important  to  distinguish  the  property  of  A.  from  that  ofB.,but 
here  no  cause  appears  for  such  marks.  Here  it  is  in  evidence  that  the  plain* 
tiff  has  always  great  quautities  of  hemp  rendy  to  ship;  it  does  not  appear  that 
the  letter  R:denptee  arty  particular  species  or  quality  of  b^tnp,  and  except  for 
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f  be  eircaaisCAtice  of  not  having  the  murk  aUegcd.in  the  first  policy  the  praintiff 
could  hare  recovered  on  that   policj  without  any  alteration.     We,  therefore, 
ata  of  opinkm  that  tbra  alteration  is  an  alteration  warranted  by  the  13th  sec- 
tion of  thai  act.     At  first  it  struck  us  that  this  was  not  within  (he  meaning  of 
the  words  "terms  or  conditions/'' this  being  rather  a  part  of  the  description  of 
the  subject  matter  than  a  term  or  condition  of  the  contract.     But  wo  think ^ 
0D  the  wiiofe,  that  no  new  stamp  was  necessary,  and,  theroforo,  the  verdict  is 
right,  and  t|)e  rule  must  be  discharged. 

11.  Rahstroik  v.  Bbll.  T.  T.  1816.  K.  B.  5  M.  &  S.  267. 

Policy  OB  goods  at  and  firom  Stockholm  to  Swinemunde,  and  the  ship  being  Or  Adding 
driven  into  Wisby  on  the  30th  of  May,  and  detained  there  till  the  9th  of  Oc-  •"•*h«' 
toh^T,     The  assured,  on  the  Ist  of  July,  wrote  to  their  agents  in  London,  that  [jBatioif  r 
the  captain  bad  been  ordered  to  proceed  to  Konigsberg,  as  they  were  not  cer-  qahas  no 
tain  whether  the  enemy  might  be  at  Swinemunde  or  not,  and  that  the  passage  new  sump. 
of  Koni^berg  was  nearly  the  same,  but  rather  the  shortest  arid  safest,  and 
(hey  desired  the  agents  to  arrange  the  matter  with  the  underwriters,  which 
letter  the  agents  yecoiviog  on  the  12th  of  July,  apphed  to  the  underwriters  for 
their  consent  to  alter  the  policy  by  adding  the  words  '^ Konigsberg  or  MemeP'   [1^1 
after  Swinemunde,  which  consent  was  obtained,  and  the  ship  and  goods  were 
afterwards  lost. in  their  voyage  to  Konigsberg.     On  the  question,  whether  this 
alteratVoa  did  not  require  a  new  stamp,  being  within  3d  €reo.  3.  c.  63.  s.  13. 
H  was  contended,  apen  reference  to  the  stat.  35  Geo.  3.  c.  63.  s.  13.  which 
saves  the  necessity  of  a  fresh  stamp  in  cases  where  an  alteration  in  the  policy 
is  made  be/ore  notice  of  the  determination  of  the  risk  originally  insured,  which, 
according  to  Kensington  v.  Inglis,  8  East,  273.  means  such  a  determination 
of  it  as  occasioned  by  the  loss  or  safe  arrival  of  the  thing  insured,  or  by  the 
final  end  and  conclusion  of  the  voyage;  and,  therefore,  in  that  case,  a  memo- 
random  written  on  the  policy  on  a  day  subsequent  to  the  time  originally  pre- 
scribed for  the  ship's  sailing,  extending  the  time  of  sailing,  was  held  to  ro- 
qoire  a  new  stamp;  so  a  policy  containing  a  warranty  that  the  ship  shall  sail 
on  or  before  a  particular  day  may  be  ahered  pending  the  risk,  by  .a  memoran- 
dum canceHiag  the  warranty,  without  a  fresh  stamp;  and  the  altering  of  the 
maik  on  soods  requires  no  new  stamp.     Now  hore  the  subject  matter  insured 
coDtinued  the  same,  and  the  interest  the  same,  and  the  risk  originally  not  being 
determined,  was  rather  diminished  by  going  to  Konigsberg. 

Per  Cur.  It  seems  to  be,  that  the  argunwnt  for  the  defendant  has  con- 
founded a  contemplation  to  determine  the  voyage  with  the  actual  determina- 
tion of  it.  The  assured  had  purpose  of  change,  arising  exjttxia  cawMy  and 
while  it  was  in  contemplation  the  proposal  was  made  to  the  underwriter,  and 
assented  to  by  him,  that  Konigsberg  should  be  the  ship's  destination.  If  the 
underwriter  had  not  assented  the  assured  might  have  thrown  the  risk  upon  him 
by  going  to  Swinemunde;  instead  of  which  the  application  is  made  for  the  un- 
derwriter's benefit.  The  act  says,  so  that  the  alteration  be  made  before  no- 
tice of  the  detonnination  of  the  risk.  This  alteration  was  made  while  there 
was  only  an  intention  to  determine  the  risk. 
\^.  H11.L  V.  Pattbk.  E.  T.   1807.  K.  B.  8  East,  373;  S.  C.  1  Campb,72,3^j  ^^^  ^ 

Action  upon  a  policy  of  insurance,  in  consequence  of  some  misunderstand- teration  as 
ing  between  the  broker  and  his  prmcipal,  as  to  the  broker's  instructions  at  the  regards  tbe 
tinie  of  efihctii^  the  policy.     An  application  was  made  to  the  underwriters,  robjeci  mat 
who  agreed  to  alter  it,  which  was  done  by  a  memorandum  indorsed  on  the  pol-**'  of  msst 
icy  in  these  words:  "  It  is  hereby  agreed,  that  the  interest  on  this  policy  shall  q^Ji,^"^ 
be  on  ship  and  goods,  instead  of  ship  and  outfit,  as  origfinally  declared."     The  new  stamp; 
abip  was  afterwards  lost  in  the  course  of  the  voyage.     It  was  objected  at  the 
trial,  before  Lord  Ellenborough,  at  Guildhall,  that  however  the  policy  might 
have  been  effected,  in  the  original  terms  of  it,  through  a  misunderstanding  be- 
tween the  principal   and  his  agent,  yet  the  contract  was  equally  binding  be- 
tween the  contracting  parties  at  the  time;  and  as  the  risk  had  once  attcphed, 
it  was  not  competent  to  the  parties  to  make  the  alteration,  though  by  consent, 
without  a  new  stamp,  goods  being  a  distinct  subject  matter  of  insurance  from 
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tho  outiit  in  such  a  voyage,  and  therefore  not  within  the  ezqepticMis  of  tfce  9!f 
Geo.  3.  c.  63.  s.  IS.  which  enables  the  parties  to  make  any  alteration  in  tho 
term»  or  conditioos  of  a  policy,  so  that  the  thing  insured,  which  mast  be  tak^a 
I  103  ]  ie  mean  the  same  subjoct  ms^ter  of  insurance,  shal^  remain  the  property  of 
the  same  person.  The  plaintiff,  however,  recovered  a  verdict,  which' was 
moved  to  be  set  aside. 

Per  Cur.     The  question  in  this  ease  was,  whether  the  alteration  of  this 
policy  '^  upon  ship  and  outfit"  to  one  '^  to  ship  and  goods"  required  an  add^ 
tional  stamp,  within  the  meaning  of  the  statute  35  Geo.  3  c.  63.  s.  13.      The 
policy  was  at  and  from  London  to  the  South  Seas,  during  the  ship's  stay  and 
fishing  there,  and  at  and  from  thence  to  Great  Britain,  &c.     The  alteration 
was  made  from  '^  ship  and  outfit,"  to  "  ship  and  goods,"  by  coMont  of  the  «id- 
derwriters,  after  the  ship  had  sailed  on  the  voyage  insured,  and  of  course  af- 
ter the  policy  bad  fully  attached  upon  what  was,  at  the  time  of  such  sailing,  tho 
thing  or  subject  insured ;  viz.  ship  and  outfit..    Out^t,  particularly  for  such 
ft  voyage  as  is  described  in  the  policy,  differs  matesiolly  from  whal  is  compre- 
hended under  the  term  goods.     Outfit,  in  a  fishing  voyage,  principally  consists 
in  the  apparatus  and  instruments  necessary  for  taking  of  fish,  seals,  Sfc.   and 
the  disposing  of  them,  when  taken,  in  such  a  manner  aa  (o  bring  home  the  oil, 
blubber,  bone,  skins,  and  other  animal  produce  of  the  adventure  with  tho 
greatest  convenience  and  advantage.     As  far  as  the  outfit  consists  of  provi- 
sions put  on  board  for  the  ose  of  tho  crew,,  it  is  (according  to  the  case  of 
Brough  V.  Whitmore,  4  T»  R.  206.)  covered  by  a»  insurance  on  ship,  being 
in  effect  part  of  the  necessary  furniture,  stores,  and  equipment  of  every  pro- 
ceeding on  a  voyage.     But  outfit,  though  it  may  in  this  qualified  sense  be 
considered  as  part  of  the  ship  or  ship's  furniture,  yet  it  cannot  be  considered 
as  goods  in  any  proper  sense  of  that  word,  i.  e.  as  part  of  the  wares  or  cargo 
for  sale,  laden  on  board  the  ship?    still  less  as  part  of  the  homeward-bound 
cargo  in  this  voyage  out  and  home;  recollecting,  that  in  a  fishing  voyage  tho 
only  cargo  on  board  the  ship,  from  first  to  last,  is  in  general  the  homeward-* 
bound  cargo,  consisting  of  the  immediate  produce  and  result  of  the  fishing  ad- 
venture.    The  outfit  originally  insured  being,  therefore,  thus  essentially  dif- 
ferent from  goods  afterwards  made  the  subject  of  insurance  under  this  policy, 
the  qjuestion  is,  whether  such  a  change  in  the  subject  matter  of  the  insurance 
may  be  made  in  a  policy  once  efTected,  without  an  additional  stamp,  in  virtuo 
of  the  provisions  of  the  slat.  35  Geo.  3.  Cy,  63?     The  13th  section  of  the  statute 
on  which  the  section  arises,  provides  ''  that  nothing  contained  in  the  act  shall 
prohibit  the  making  of  any  akerution  which  may  lawfully  be  made  in  tha 
terms  or  conditions  of  any  policy  of  insurance  duly  stamped  as  aforesaid, 
afler  the  same  shall  have   been  underwritten,  or  to  require  an  addttion»l 
stamp  duty  by  reason  of  such  alteration,  so  that  such  alteration  bo  mado 
before  notice  of  the  determination  of  the  risk  originally  insured,  and  the  pre* 
mium  or  considerotion  originally  paid  or  contracted  for  shall  exceed  the  rale  of 
lOs,  per  cent,  en  the  sum  insured;  and  so  that  the  thing  insured  ahidl  remain 
the  property  of  the  same  person  or  persons;  and  so  that  such  alteration  shall  not 
prolong  the  term  insured  beyond  the  period  allowed  by  this  aet;  and  so  that 
no  additional  or  further  sum  shall  be  insured  by  reason  or  means  of  such  alter- 
ation." 

13.  French  v.  Patten.  E.  T.  1808.  K.  B.  l>Ea»t,  351 ;  S.  C.  1  Caropb.  72: 
[  104  ]  A  policy  of  insurance,  originally  underwritten  on  ship  and  outfit,  was,  afler 
£T9n  tho'  the  ship  sailed,  declared  by  consent  of  all  parties  to  bo  on  ship  and  goode,  b^r 
r  mmtiieo  ^  OQ^n^orandum  written  on  a  blank  space  in  the  body  of  the  policy,  but  with- 
mont  of  the  ^^^  ^"3^  °^^^  stamp;  and  it  having  been  before  decided,  that  fi)r  want-  of  tho 
voyu6,aDd  stamp  the  plalnfifi*  could  not  recovjer  as  upon  a  policy  on  ship  and  goods,  as 
the  ri^k  has  declared  by  the  memorandum,  an  action  was  now  brought  on  the  policy  in»ita 
I  suaehed.     original  state. 

Per  Cur^    We  must  give  tho  rule  of  law  in  this  caoo,  as  far  as  wo- are 
I  compelled  to  do  it,  with  reluctance,  because  it  is  agaiufift  a  party  who  povhaps 

meant  to  do  no  wrong  at  the  time;  but  can  thQ  CQUrt  ^a^rc^  tin  agreemont 
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%llerllie  parties  tketnselyes  have,  upon  the  very  face  of  the  same  insframent , 
*tlechiration  that  it  is  not  their  agreement,  and  have  actually  a  different  one  in 
^he  place  of  il?    And  we  cannot  say,  that  it  is  the  :,ame  thing  as  if  the  mem- 
«raiidttm  had  been  written  on  a  different  instrument;  for  it  is  inserted  in  the 
Wdy  of  the  original   agreement,  and  makes  it  speak  a  different  language;  it 
^fllMiwa  an  entire  alteration  in  the  minds  of  the  contracting  parties.     Then, 
fedfaig  that  .the  substituted  agreement  cannot  be -enforced,  because  of  an  ob- 
jeetioii  arising  upon  the  stamp  laws,  the  plaintiff  now  wishes  to  resort  back  tn 
that  which  he  has  declared  was  not  his  agreement.*   There  is  another  reason 
why  tfrnahovldnol  be  permitted  to  htm,  because  it  is  against  the  policy  of  the 
TievtiMie  laws;  for  it  would  hold  out  encouragement  to  break  these  laws,  and 
CD  try  akerations-of  this  sort,  if  after  an  attempt  made  to  alter  a  contract  with- 
out a  sew  stamp,  it  shoald  be  held  that  though  the  attempt  were  ineffectual  as 
1e  the  new  contract  of  the  parties,  they  could  recur  back  again  to  the  original 
^Sreement,  and  set  that  np  again.-^Rule  discharged.  VnHw  25 

2nrf.   DeseripUim  of  the  perton  xMured,  ^'  '•  ''J^her* 

1.  WALTON  V.  Reasten.  M.  T.   1?87.  X.  B.  Cited  Park  on  Ins.  19,        I^HUTrJ^il 

in  this  ease  several  pteintilfs  were  interested;  the  policy  was  made  in  the  terasted 
aame  of  Mr.  Williams  Wilton  and  the  rest  of  the  owners,  Mr.  Justice  Bqller  their  aaoiM 
litld  ike  policy  was  void  under  the  25  Geo.  3.  were  te  be 

%   Prayt.  Edie.  T.  T.  1T86,  K.  B.  1  T.  R.  SIS.  ioMrted.* 

Upon  the  95  (5eo.  S.  d  44.  a  question  arose,  whether,  when  the  agent  cf-   I  ^^  3 

*  It  WMS  formtrif  vwrj  much  the  praetice  to  effect  pelicie^  of  intoraneo  in  blank,  as  it  ^^^  where 
watt  called,  tliai  ie,  witheet  fpecirytng  the  names  of  the  persons  for  whose  ase  and  beneit  *  P^^'^Vf 
-or  on  whose  accoant  sacfa  iosaraoocs  were  made;  a  practice  which  had  been  foand  in  many  w  effect 
respects,  to  be  mischicTOos  and  ^rodactive  of  great  iacooveniences.     This  mischief  was  ®d  bj  aa  a 
remedied  at  a  rer^  ^^fly  period  in  Genoa  and  France  by  the  marine  ordinances  of  those  8®"^^  ^^  ^^ 
eoofltnes,  which  required  the  name  of  the  person  insared  to  be  inserted  in  the  policy,  and^lf  ^^^; 
^rhether  be  was  to  beean^idered  in  the  capacity  of  principal  or  factor.    In  England  a  similar  re- 
^latioB  took  place  ia  tbelyear  1774  with  reepect  te  insarancesiipon  lires;  but  it  was  not  tiil  the 
^•ar  1785  that  aay  provtsioa  was  made  apon  the  subject  as  to  policios  upon  ships  and  mer- 
chandizes, the  atatate  of  the  14  Geo.  8  having  in  terms  exempted  marine  insarnnces  from 
its  opperation.     Subseqaenlly,  it  was  by  the  25  Geo.  S.  c.  44.  declared,  **  That  from 
and  after  the  6th  day  of  Jaly,  1785,  it  shall   not  be  lawful  for  any  person  or  persons 
who  reside   in   Great    Britain,  to   make,  or  cause  to  be  made,  any  policy,  or  policiea 
«f  ioaaranea,  «pon  his,  her,  or  their  interest  in  any  ship  or  ships,  or  any  goods,  merchan- 
4iaEeB,  effects,  or  ether,  property,  without  inserting  in  saeh  policy  or  policies  hu,  her,  or 
their  own  name  or  names,  or  the  person  interested  therein,  or  the  name  or  naoieeof  Mm 
person  or  persona  who  shall  effect  the  same,  as  (he  agent  er  agents  of  the  person  or.  per- 
sons BO  really  interested  therein,  or  for  whose  use  or  benefit,  or  on  whoso  account,  such 
-policy  or  policies  is  or  are  underwrote;  and  that  it  shall  not  be  hwful  for  any  person  or 
-penoBk  who  sliall  not  live  or  reside  in  Great  Britain,  to  mike,  or  cause  to  be  made,  any 
fioliey  or  polwiea  apoa  his*  her,  er  their  interest,  in  any  ship  or  ships,  or  on  any  goods, 
merchandizes,  effects,  or  ether  property,  without  inserting  in  such  policy  or  policies  the 
name  or  names  of  the  agent  or  agents  of  tha  person  or  persons  so  really  interested  ihereio^ 
and  for  whose  use  or  benefit,  or  on  whose  account  tho  samo  is  or  are  so  made  or  under- 
wrote; anl  that  every  pdlicy  or  poliaitss  of  af^sarance^  mide  or  underwrote  contrary  to  the 
fraa  iatent  and  meaning  hereof  shall  be  null  and  void  to  all  intents  and  purposes."     The 
rfeeisioBs  whieh  have  bMii  made  upon  thu  statate  have  now  become  very  immaterial;  and 
are  0!ily  refeiied  to  in  order  te  show  the  complete  history  of  that  branch  oCtha  law  which 
we  are  d'tscuss'ing;  forsncb  mischiefs  and  inconveniences  w<iro  faaad  te  arise  to  persons  so 
interested  in  shipi  or  vessels  from  that  act  of  parliament,  that  by  a  subsequent  statute  it 
WBS  wbollv  repealed.     Bat  it  was  not  deemed  expedient  again   to  allow  of  policies  in 
blaak;  and  therefore  the  same  statate  declared,  shat  it  should  not  bo  lawful  *'  from  and 
altor  Ihe-pasaiag  this  act,  for  aay  person  or  personi  to  make  or  effect,  or  cause  to  bo  made 
or  eActerf,  aay  poltey  of  assuraaco  oo  any  ship  or  vessel,  or  upon  any  goods,   mer* 
cbaadizes,  efieets,  er  other  (property  whatsoever,  without  first  inserttogor  causing  to  be  to- 
sorted  in  such  policy  the  name  or  names  in  the  ufual  style  and  firm  of  dealing  of  one  or 
more  of  the  persons  interested   in  such  assureance ;  or  without,  instead  thereof,  first  in- 
serting fhe  name  or  ^names  of  the  usual  style  and  firm  of  dealing  of  the  consignor  or  con- 
•igaorf,  eaiisignee  or  consignees,  of  the  goods  or  property  so  to  be  insured,  or  the  name  or 
namot,  or  the  asnat  stylo  and  firm  of  dealing  of  the  porson  or  persons  residing  in  Great 
]lritaiB,who  shall  receive  the  order  forand  effect  such  policy,  or  of  the  person  or  persons  who 
ahall  give  the  order  or  directions  to'  the  agent  or  agents  immediately  employed  to  negotiate  er 
•effect  policy."     The  sUtute  further  declares  that  every  policy  made  or  underwrote  contrary 
to  the  true  latent  and  meanmg  of  this  act  shall  be  duII  and  void  lo  all  intents  aud  purposes. 
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prlnciftl  ra  feets  &  policy  for  4be  principal  residing  abfoad,  it  ba  naeaaaary  ta  insert  hi 
t^^^A  '^h  "*™®  *"  ^**®  policy  as  agent?  Upon  a  debate,  it  waa  held,  that  if  it  be  not 
•Eellt  wM  ^^^^  that  he  effected  the  policy  as  the  agent  of  the  principal,  the  policy  will 
to  be  named  be  void  within  the  statute.  Another  question  also  occurred  in  the  same  causa, 
and  designa  whether  it  Was  not  the  intention  of  the  legislature,  when  tiM  principal  resided 
ted  as  audi,  abroad,  that  the  agent  should  lire  in  England  ?  It  did  not  become  neceatvy 
for  the  Court  to  decide  the  latter  question,  but  the  leaning  of  the  judges  deajT'- 
Jy  was  in  the  affirmative. 

3.  Woi.F  V.  IIoRNCASTLE.  M.  T.  1798.  C.  P.  1  B.  &  P.  322. 
Bat  M  the  p^^^  Q^y^  The  legislature,  thinking  that  they  had  drawn  the  string  too 
has  rreal  ^'S^'^>  recited  on  the  28  Geo.  3.  that  it  had  been  found  by  ezperienoe  that  f  r«al 
ed^the  25  mischtefs  and  inconveniences  had  arisen  to  persons  interested  in  ships,  nod 
Geo.  s.  and  persons  using  commerce,  from  the  2ij  Gcm>.  3.  c.  44:  and  that  it  was  expedient 
the  latter  is  (hat  other  and  more  convenient  provisions  should  be  made  for  the  regulating 
^^  ^^<i?K  ^'^ui'^i^c^B  ^^  ships;  and  that  thpse  contained  in  the  said  act,  &c.  Now,  we 
*aM  ^  ^^^  bonnd  to  say  that  this  second  statute  must  receive  the  most  liberal  con- 

'^  ^*  struction  that  the  words  will  bean 

[  xoG  J  4.  HiBBEUT  v.  Martin.  M.  T.  1808.  N.  P.  1  Campb.  638,    S.  P.  DfcnoN 
It  hu  been  v>  Lodge.  I  Stark.  Kep.  226. 

Iiolden  tbat     In  the   policy  the  plaintifis  were  denominated   the  trustees  of  Messrs. 
the  foffmer  Keightley,  Ferguson,  and  Co.,  and  a  deed  was  put  in  which  proved  that  they 
etrictneaa  is  ^^^^^  i^  ly^^i  capacity.     In  one  sot  of  counts  the  interest  was  laid  in  the  plain- 
tlal  ^and"    ^^^^'  ^^^  ^^  another  in  J.  E.  Keighley .     It  was  objected,  that  the  policy  was 
iberefare     ^oid,  28  Geo.  3.  c.  56.  s.  1 ;  whereby  it  is  required  that  there  shall  be  insert- 
That  a  firm  ed  in  every  policy  of  insurance  the  name  or  names,  or  the  usual  style  and  firm 
may  be  des  of  dealing,  of  one  or  moro  of  the  persons  interested  in  such  insurance,  or  of 
B  *^*  a^^-  *^®  consijrnor  or  consignees  of  the  property  insured,  or  of  the  person  or  per- 
^''sons  residing  in  Great  Britain  who  shall  receive  the  orders  for  and  efiect  such 
policy,  or  of  tl:u  person  or  persons  who  shall  give  the  order  or  direction  to  the 
agent  or  agents  immediately  employed  to  negoiiato  or  effect  the  same.     Byt 
the  description  of  the  trustees  of  Messrs.  K.,  P.,  and  Co.  could  not  be  con- 
sidered the  usual  style  and  firm  of  dealing  of  the  plaintiffd,  who  were  the  per- 
sons really  interested,  nor  satisfy  any  of  the  oilier  words  of  the  statute.. 

Lord  EUcnborough.     1  think  it  may  be  considered  their  usual  style  and 
firm  of  dealing  for  this  purpose.     See  Wolff  v.  Ilomcastle,  1    B.  &  P.   316; 
Bell  V.  Gilson,  ib.343. 
Andihataa  ^'   ^^^'  ^'   GirsoN  JVI.  T.  1798.  C.  P.  1  B.  ^  R  345. 

inasrance         ^"  ^^^^  ^^^^  ^^^  policy  was  effected  by  insurance  brokers,  who  stated  them- 
breker  ia  a  selves  in  the  policy  to  have  effected  it  as  agents;  and  it  was  averred  in  the  de- 
competent  claration,  that  they  were  the  persons  residing  in  Great  Britain  who  received 
4gent  with  the  order  for  and  effected  the  insurance,  but  it  did  not  appear  that  they  were 
*iM«  <S'Th"  *"  *"^  ^^^^^  instance  the  agents  of  the  party  interested;  it  was  objected  that  a 
ctAiuie.*      nriere  broker  was  not  within  the  description  of  pnrsons  mentioned  in  statute  £8 
Geo.  3;  and  that  by  the  expression  ''  as  agents'*  used  in  the  policy  the  under- 
writer bad  been  deceived,  since  he  might  have  been  led  to  suppose  tbat  the 
brokers  were  the  general  agents  of  the  plaint  iff,  which  they  did  not  appear  to 
have  been.     But  the  Court  overruled  the  objection,  conceiving  that  the  inten- 
tiun  of  the  legislature  had  been   satisfied   by   inserting  tlie  names  of  the  per- 
sons immediately  employed  to  effect  the  policy. 
And  it  G.  Wolff  v.  Horncastle  M.  T.  1798.  C.  P.  I  B.  &  P.  316. 

neems  that  A.  having  consigned  a  cargo  to  B.  transmitted  the  bills  of  lading  to  G.  (i.  e. 
aaatise  A  .'s)  jjeneral  agent,  with  directions  to  deliver  them  to  B.,  in  order  that  B, 
?ion"by  a°^  might  insure  the  cargo;  shortly  afterwards  A.  drew  a  bill  of  exdiange  on  B. 
pTincipa*of^^'^^^^®  amount  of  the  cargo  in  favor  of  C,  and  remitted  the  same  to  C.  to 
an  insur  "  ^"^  "^  where  generAl  agents,  to  whom  goods  were  tranainitted  with  the  bill  ofUdiag 

«oce  eifect  ^"^^  ^  letter  directing  an  ultimate  consignment  to  other  pernors,  that  they  might  have  aa 
oppoitunity  to  inmire,  forwarded  the  goods  as  directed,  and  on  their  being  rejected  by  the 
prupo:«ed  consignees ^effectf'd  an  inguraoce  upon  ihem  th«*msclvtts,  which  was  afterwards  ap- 
proved of  Uy  the  principal,  thny  were  held  to  *h.ive  satinHed  the  statute  by  inserting  their 
«w.i  names  in  the  poli^'y;  Wolff  and  clhtrs  v.  IlorncastU;,  I  D.  k  T.  316. 
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-ptneare  aceeplwice;  B.  ra&sed  to  nco«pt  the  bill  ofex^ange,  and  r«|iimad    [  107  ] 
tto  btlla  of  lading  to  C.f  who  thereupon  caused  an  insurance  to  be  efiected  on  «d  bj  an  a 
the  cargo  in  bis  Stira  name,  and  having  informed  A.  of  what  he  had  done,  A.  ^f^^  ^  '"^ 
approved  oC  ll.    A  loss  happened;     In  an  action  on  tbe  policy  it  was  sv®fro<l  statute  hbT" 
in  the  dedaralion  that  the  interest  was  in  A.,  and  that  C.  made  the  insurance  authority ; 
ns  Un  ngaot,  and- for  his  use  and  benefit,  and  that  at  the  time  of  making*  it  -C. 
rosidedtn  Great  Britain.     The  Court  held,  that  C.  fell  within  the  description 
«f  persons  mentioned  in  the  statute.     1 .  He  might  be  considered  as  the  con- 
signee,  inasmuch  as  he  was  the  general  agent  of  A.,  and  had  in  his  posses*- 
-sion the  bills  of  lading  which  had  been  returned  by  B.,  the  original  consignee. 
S.  He  might  be  considered  as  the  person  who  had  received  the  order  to  in- 
sore;  ibr  the  subsectuent  approbation  of  A.  was  equivalent  to  a  previous  or- 
•der;  and  coosequentlv  the  policy  was  well  effected  in  tlie  name  of  C^ 
7.  B&I.L  v.'JufsoK.  H.  T.  1815.  K.  B.  1  M.  &  S.  9^1. 
The  plaintii^  declared  on  a  policy  of  assurance,  and-averred  that  they  were  Bot  an  act 
the  persons  residing  in  Groal  Britain  who  received  the  order  for  and  effected  cannot  be 
ike  assurance.     The  policy  was  produced,  which  was  dated  and  subscribed  f^***^^^^^ 
on  behalf  of  the  defendant,  on  the  27th  March,  1810,  and  contained  the  memo-  ^^^^tf*!!^  f 
Tandum  of  the  30th,  as  described  in  the  declaration,  signed  also  by  the  defen-.|)|^t  which 
<dant.     It  appeared  that  the  memorandum  had  been  procured  by  the  plaintiAs  th«  party 
on  the  30lb,  in  consequence  of  a  letter  received  by -them  on  that  day  from  Mr.  neither 
BeJi  in  Virginia,  dated  the  26th  January  preceding,  which  apprized  them  t^f^^ow  nor 
^is  having  purolMsed  the  ship  Herald,  and  that  he  should  load  her  with  a  car*  ^f  Vhl'?'^  • 
^o  to  their  address,  and  requested  them  on  the  receipt  of  that  letter  to  make  ^^^  there  ^* 
assumnee  on  the  ship  and  cargo  against  all  risks  in  the  same  manner  as  done  fore  a  letter 
in  late  similar  cases  (specifying  the  particulars  of  the  insurance).     The  plain-  directing  an 
ttf&  relied  on  this  letter  as  proving  their  allegation,  '^  that  they  were  the  per-  yi^^^  ^^  ^f 
sons  who  received  the  order  for  effecting  the  assurance,"  which  assurance,  *^^  ^*  ^ 
although  ejected  on  tho  27th,  they -contended  was  not  completed  until  the  n^~|S|^\^^^ 
Aiorandum  was  added,  whioh  was  after  the  receipt  of  the  letter.  ed  m  adop 

Lord  £llenborough,  C.  J.  was  ofopinion  that  the  policy  must  be  consider-  tion  of  one 
«d  as  having  been  completely  effeoted  on  the  27th,  the  memorandum  being  already  ef 
only  in  the  nature  ol  a  declaration  of  the  interest  previously  insured;  and  that  f<^oted. 
MA  the  plaintifls  had  alleged  in  their  declaration  that  they  wore  within  one  of 
the  description  of  persons  mentioned  in  the  statute  28  Geo.  3.  c.  56.  they  were 
bound  to  support  that  allegation  by  proving  a  previous  order. 

Per  Cur,  The  letter  of  the  dOth,  could  not  be  considered  even  as  an  adop- 
tion of  the  insurance;  for  at  the  time  when  it  was  written  the  party  was  not 
aware  of  the  insuratice  having  been  effected;  and  a  person  could  not  be  said 
io  adopt  a  thing  of  which  he  knew  nothing  at  the  time.  iao  i 

8.  Arangelo  v.  TflOMwo?!.  H.  T.  1811,  2  Campb.  620.  K.  B.  6f  C.  P.       '    '^   I 
To  prove  tho  ship  to  be  a  Dane,  the  evidence  was,  that  the  captain  when  mag^^*^* 
at  Trieste,  addressed  himself  to  the  Danish  consul  there;  that  when  he  laftp^^on  ^^i 
•that  port  he  carried  Danish  colours;  and  that  when  he  was  brought  into  Ve-  dent  in 
me»  he  had  still  the  same  colours,  with  the  French  fla^  flying  over  them.     It  Great  Bri 
was  contended,  that  the  acts  of  the  captain  were  no  evidence  to  show  to  what  *«*»"»  *  !•* 
^ounUy  tV\e  sbip  belonged.     He  might  have  various  reasons  for  passing  as  "{j^j^ad  direo 
I>ane,  although  he  belonged  to  one  of  the  belligerent  powers.     '^^^r^fof^Med  to'A.. 
some  documents  should  be  produced,  or  some  witness  called  to  prove  that  the  bearing  the 
ararranfy  had  been  complied  with.  Engtiahship 

Lord  Elfenborough.     I  think  the  acts  of  the  captain  are  prima  facie  evi-  !•"•«[  ^^'^ 
.^ence  for  the  owner  of  the  goods,  to  show  to  what  nation  the  ship  belonged.  |j^  ^a*?*'® 
The  circumstance  of  the  ship  carrying  Danish  colours  wlien  she  was  captured  ^jj*|,  j^"  " 
would  have  very  little  weight,  as,  in  the  moment  of  danger,  any  strange  ilaggon. 
might  be  hoisted  for  the  purpose  of  deception;  but  from  the  captain  having 
carried  Danish  colours  when  he  sailed  securely  from  the  port  of  Trieste,  and 
•having  there  addre;^;$ed  himself  to  the  Danish  consuU  and  conducted  himself 
.ns  the  master  of  &  Danish  ship  would  have  done,  I  conceive  there  is  fair 


«0  INSURANCE.— JMonne. 

ground  ibr  4he  jury  to  inlbr  that  the  ship  realty  was  DanMi, .  aeeorduig  tette 

warranty. 

9.  Mellish  t.  Bbll.  H.  T.  1813.  K.  B.  15  Eaat^  4. 
It  med  not  A  declaratioD,  stating  that  the  plaintiflTs  (M.  and  another)  caused  to  be  e(^ 
th  'dT^T' '"  ^ted  a  policy  containing  that  J.  G.  and  Co.  did  make  assurance,  and  arer- 
tion  tlMt'^^  ^"^^  ^^®  interest  in  J.  W.  S.  with  a  promise  by  the  defendant  to  the  plaintiflli, 
th«  provi  ^°  consideration  of  the  premium  paid  by  them,  was  held  good  after  verdict;  for 
Kiont  of  tiMtt  must  be  intended  that  the  plaintifTs  insured  under  the  names  of  J.  G.  8c  Co. 
8titstehave«nd  that  they  were  proved  to  be  within  one  or  another  of  the  descriptions  of 

^^  ^  h  <  P^''^^'^'  ^^  ^^  '^*^'  ^^  ^^^'  ^'  ^'  ^^'  ^^  whose  name  or  usual  style  or  firm  of 
p  ted  with.  iJQoj^Qg  asBuraace  may  be  made. 

r  iQg  1  Sa.  DeicrifOion  of  the  masttr  and  sfctb.t 

It  had  been  ^'  LbMbsuiuerv.  Yauohan.  £.  T.  1805.  K.  B.  6  East,  S8t. 

said,  the  This  was  an  action  on  an  insurance  on  goods  described  by  the  policy  to  be 

name  of  the  on  board  the  Ameriean  ship  President,  tho  real  name  being  Ttie  President; 
ship  ooght  but  the  broker,  having  been  directed  to  insure  the  ship  President,  and  to  de- 
1^7?  "''^'^  signate  her  an  American  ship,  had  by  mistake  described  her  as  above.     The 
evea  thes    ^<Mirt  were  of  opinion  that  the  whole  was  to  be  taken  as  her  name,  and  net 
if  oiitnan    *>  ^  warranty  of  her  being  an  American  ship  called  The  President.     And  k 
ed,  it  w«a  was  also  holden  to  be  no  variance  that  the  real  name  of  the  ship  was  The 
not,  in  the  President;  the  identity  of  the  ship  meant  to  be  insured  with  that  name  behig 
f^' ??!&[  l^^^^y  ^^^  °^  fraud  being  imputed  to  the  transaction.     And  in  delivering  the 
/An  ,  a    'npiQ^^Q^  ]^f^  Justice  Lawrence  read  a  note  of  a  ease  deeided  by  Lord  Chief 
Justice  Lee  at  Gkiildball,  exactly  in  point.     The  insurance  there  was  made  on 
'*  the  Leopard,  or  by  whatsoever  name,  and  whereof  was  master  for  that  voyage 
A.  B.  or  whosoever  else  should  be  master."     Upon  the  evidence  of  A.  B.,  it 
appeared  that  this  ship  was  called  the  Leonard,  and  was  never  called  the  Leo- 
pard.    But  the  Lord  Chief  Justice  was  of  opinion,  that  it  was  only  necessary 
to  prove  the  identity,  which  was  done  by  captain  A.  B. 
Bat  now  it  ^'  K^wlea  v.  Ryan.  T.  T.  1794.  C.  P.  2  H.  Bl.  343. 

isvniieeee       OntheS4th  of  May,  1793,  Freeland  and  Rigby,  merchants  at  St.  Yin* 
eary,  be      cent's,  wrote  to  the  plaintiffs,  merchants  at  Liverpool,  who  were  also  paftnem 
cease  an  in  in  a  house  of  the  same  name  at  Grenada,  requesting  them  to  get  1260/.  insured 
sarance       qq  7q  bales  of  cotfon,  shipped  on  board  the  £Uzabeth,  from  Grenada  to  Eng^ 
f!icted  en     ^^^^>  ^^^  ^^^  1300^  on  another  cargo  of  cotton  and  other  goods,  which  they 
«<  ghip  Qf     intended  to  ship  on  board  some  other  ship  that  should  sail  with  the  first  con«> 
eliips.*'        voy,  and  therefore  directed  the  latter  insurance  to  be  on  ship  or  ships.     The 
plaintiiTs  accordingly,  by  their  broker,  insured   1260/.  on  board  the  Elizabetli 
to  London,  and  1300/.  on  board  ship  or  ships,  viz,  700/.  at'Liverpool,  and  6001. 
in  London.     The  policy  for  700/.  of  which  the  defendant  underwrote  501.  and 
on  which  the  action  was  brought,  was  at  and  from  Grenada  to  Liverpool,  on 
any  kind.'of  goods  as  interest  should  appear,  in  ship  or  ships,  on  account  of  Free- 
land  and  Rigby,  warranted  to  sail  on  or  before  the  Ist  of  August,  1793,  and  to 
return  3  per  cent,  if  the  ship  sailed  with  convoy  bound  to  Great  Britain,  and 
arrived,  &c.  without  any  exception  of  the  goods  on  board  the  Elizabeth.    The 
policy  for  COO/,  effected  in  London,  was  also  on  ship  or  ships  at  and  from  Gre- 
nada to  Jjiverpool,  but  with  an  exception  of  1260/.  on  70  bales  of  cotton  per 

*  And  the  law  of  England  does  not  reqoire  ihatthe  character  of  the  person  whose  name  is 
inserted  in  the  policy  shall  appear  on  the  face  of  the  contract;  thestatate  28  Geo.  8  merely 
says  that  the  party  named  sliall  answer  one  of  the  descriptions  there  mentioned,  not  that  the 
description  itself  shall  be  stated  on  the  policy,  Wolff  t.  Homcastle.  1  0.  It  P.  816.  Bat 
if  the  declaration  states  that  the  person  whose  name  is  inserted  in  the  policy  answers  a 
particular  description  (for  instance,  that  he  was  the  person  who  received  the  order  for  the 
insurance),  tho  averment  ihongh  onnecessary,  mnst  be  supported  by  proof,  and  cannot  be 
Fejected  as  wholly  immaterial ;  Bell  r.  Jansen,  1  M.  &  B.  204.  When  a  p'aintiflT,  who^* 
bad  introdaeed  an  averment  into  the  declaration  that  the  policy  was  effected  by  a  eeitaia 
person  as  agent,  &c.  closed  his  case  withont  giving  the  necessary  evidence  of  that  fact,  hat 
the  defendent  had  agreed  to  admit  the  sabscription  to  the  policy*  which  was  conformable 
to  the  averment.  Lord  EUenboroogh,  C.  J.,  allowed  the  plaintiff  to  go  into  farther  proof; 
Dickson  v.  Lodge,  1  Stark.  Rep.  226. 

t  The  captain  or  master  need  not  be  named.     Ree  Park  on  Ins.  20. 
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EKsabelh,  CieUiBy  the  same  underwriters  in  London  haviug  before  subscribed 
the  policj  on  the  Elizabeth.     But  the  plaintiffs  did  not  communicate  to  the 
undenrriters  at  Liverpool  the  letter  of  Freeland  and  Rigby ,  directing  an  insur-  « 
aiiee  oa  the  Elizabeth,  nor  any  circumstance  respecting  the  goods  shipped  on 
board  the  Elizabeth,  and  the  insurance  made  on  that  ship.     The  Elizabeth    [110] 
sa&led  early  in  June,  and  arrived  safe  at  LiTerpool  in  August,  1793.     The 
Heart  of  Oak,  on  board  of  which  Freeland  and  ftigby  had  shipped  their  second 
cargo  of  cotton,  &c.  sailed  the  latter  end  of  July,  bound  for  Liverpool,  but 
with  a  design  (brmed  before  the  commencement  of  the  voyage  (as  appeared  by 
clearances,  and  was  admitted  on  all  sides)  to  touch  at  Cork  in  her  way  to  Liv- 
erpooi,  but  was  totally  lost  before  she  arrived  at  the  dividing  point.     The  de^ 
feodant  pleaded  the  general  issue,  and  a  tender  of  1/.  lOt.  on  account  of  the 
safe  arrival  of  the  Elizabeth,  which  plaintiff  took  out  of  court,  and  obtained  a 
verdict  for  48i.  19«.     A  rule  having  been  obtained  to  show  cause,  why  there 
should  not  be  a  new  trial  on  several  grounds,  the  Court  discharged  the  rule, 
declaring  as  to  this  point,  that  the  legality  of  the  policy  on  ship  or  ships  was 
too  established,  both  by  usage  and  authority,  to  be  disputed.     As  to  the  se- 
eond,  4hat  the  assured  had  clearly  a  right  to  apply  such  an  insurance  to  what- 
ever ship  he  thought  proper  within  the  terms  of  it. 

4/ft.  DeseripUonofiheoropertyiniured. 

(a)  On  skips.  ^  Ths  proper 

I.'  The  subject  matter  of  the  insurance  ought  to  be  inserted  in  the  poficy,  *^  "ff"?** 
that  is,  wlicf ber  it  be  ship,  goods,  freight,  &c. ;  but  it  is  not  necessary  that  the  *ccIi/«teW 
particular  kind  of  goods  should  be  specified.  described; 

2.  Hall  v.  Moline^x;  6  East, 385;  S,  C.  2  Smith,  496. 

An  insurance  was  made  updn'  a  ship  called  the  Leopard,  '^  or  by  whatsoever  l^nt  a  mis 
oHier  name  or  names  the  same  ship  should  be  called,"  whereof  was  master  for  "^™?'.  ^[ 
that  voyage  A.  B.;  and  upon  the  evidence  of  A.  B.  it  apf)eared  that  the  *^ip  L^Q^terial 
of  which  he  was  master  was  called  the  Leonard,  and  was  never  called  by  the 
name  of  the  Leopard.     It  was  holden  by  Lee,  C.  J.,  that  by  reason  of  the  ge- 
nera] words,  ^^  by  whatsoever  name,"  it  was  only  necessary  to  prove  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  said  that  he  was  master  of  the  Leo- 
nud. 

3.  La  Mesurikr  v.  Vauohan.  E.  T.  1805.  K.  B  6  East,  382.  ^s  ••  Prew 

A  broker  had  received  instructions  to  insure  goods  on  board  an  American  dent"  for 
ship  calied  the  President,  but  by  mistake  had  stated  it  in  the  policy  all  as  one  **  The  Pre 
name  of  a  ship,  called  "  the  American  ship  President,"  instead  of  stating  it  as*dcBt-" 
part  name  and  past  description.     The  Court  held,  that  the  general  words,  or 
*'  bj  whatever  other  name  called,"  had  cured  the  mistake,  the  identity  of  the 
ship  in  which  the  goods  were  lost  with  that  in  which  they  were  insured  for  the 
voyage  being  proved,  and  it  not  appearing  that  the  underwriter  could  be  prej- 
udiced by  the  mistake. 

4.  Le  Mesurier  v.  Vaughax.  E.  T.  1805.  K.  B.  6  East,  385, 386.         ^   i        • 
Per  Lord  Ellenborough,  C.  J.     Certainly  a  true  description  both   of  the  ibe  sbMoc" 

name  of  the  ship  and  of  the  voyage  intended  should  be  observed  to  the  ex-  ^  f^^^Q^  ^^ 
tent  which  the  terms  of  the  policy  itself  require.     But  the  framers  of  this  po-  prejadiee  t^ 
licy,  conlempUling  that  there  might  be  a  mistake  in  the   name   given  to  the  the  m.iirer.* 
uhip,  have  added  these  words,  <<  or  by  whatever  other  name  or  names  the 
same  ship  should  be  called*,"  they  have  therefore   provided  for  the  event 
wbieh  has  occurred,  of  a  mistake  in  the  name.     It  is  said,  however,  that  giv- 
ing effect  to  those  words  will  introduce  fraud,  and  will   prejudice  the  under- 
writers; but  whenever  such  a  case  occurs  we  shall  deal  with  it  accordingly. 

5,  Cjlapham  v.  Cologan.  E.  T.  1813.  K.  B.  fy  C.  P.  3  Campb.  382. 

The  policy  was  originally  filled  up  on  the  Three  Sisters,  at  and  from  Cadiz  The  iuer 
and  Seville  to  Liverpool.     After  it  had  been  signed  by  the  underwriters  the  JJ®",.*!"*'* 
broker  inserted  the  words  *'  Tres  Hermanas,  or,"  and  "  both  or  either." —  Engli" 
Several  of  the  underwriters  put  their  initials  to  the  alteralton,  but  the  defend-  !JJ™J ^©ee 
ant  refused  so  to  do.     When  the  broker  effected  the  policy  he  merely  caHed  ^t  amovnt 
th^  riiip  th9  Three  Si^ters;  withQUt  milking  any  representation  as  to  the  coun-  to  a  repro 
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•en:  Ation     try  she  belonged  to.     lo  point  of  fact  she  was  origiDally  a  Dane,  and  was  par- 
thttt  sb«  is  chased  by  the  bankrupt,  a  merchant  at  Liverpool,  while  at  Seville.     On  the 
Engiub.       adventure  in  question  he  changed  her  name  to  the  Tres  Hermanas,  manned 
her  with  a  Spanish  crew  commanded  by  a  Spanish  captain,  and  put  her  under 
the  Spanish  flag:  she  was  lost  on  the  voyage  home  by  the  perils  of  the  sea.^ — 
On  the  part  of  the  underwriters  it  was  sworn  that  if  the  ship  instead  of  being 
English,  as  her  name  in  the  policy  denoted,  had  been  known  to  be*  manned 
with  Spanish  seamen,  and  navigated  as  a  Spanish  vessel,  it  would  have  made  a 
difference  of  two  per  cent,  on  the  premium.     Lord  EUenborough,  however, 
held,  that  under  these  circumstances  the  defendant  was  Itabfe.     The  mare 
calling  the  ship  by  an  English  nante,  he  said,  could  not  amount  to  a  warranty 
or  representation  that  she  was  Kngltsh  j  she  might  have  been  an  American,  or 
an   English   prize  preserving  her  original  name,  or  a  ship  buik  en  the  con- 
tinent, whose  name  was  translated  into  English. 
Bot  where  ^'  Lothiai^  v.  Henderson.  T.  T.   1803.   House  of  Lords.   3  B.  &  P.  499. 
it  was  ex         Policy  of  insurance  on  goods  on  board  the  Catherine,  an  American  vessel ^ 
pressly  ita  afler  the  policy  was  effected,  doubts  having  arisen  whetlier  the  policy  cootaia- 
ted  that  the  ed  a  warranty,  the  underwriters  signed  an  agreement,  that  in  case  of  captare  . 
^ITd  <^^h  ^^  seizure  the  assured,  before  they  claimed  for  a  k>s8,  mast  produce  proofs  of 
Catherine    ^^®  ^^^P  ^^^^E  American  bottom,  and  by  bills  of  lading  show  that  the  cargo 
an  Ameri'  ^^^  been  shipped  on  account  and  risk  of  A.  B.,  upon  which  they  would  settle 
can,*'  it      by  granting  bills  at  four  months  for  the  amount  of  their  subscriptions  in  fitll,. 
waa  holden  depending  that  the  insured  would  use  their  best  endeavours  to  recover  the 

**r'7?5"i  P''°P®^*y  *3  ^^^  account  of  the  shippers. 

L  11-i  J  p^j,  fj^y  The  question  which  your  lordships  have  been  pleased  to  pro^ 
IhaTMhe "^^  pound  to  the  judges  appears  to  me  necessarily  to  involve  these  objects  for 
waaanAme^^^B^^^i'^^^^^)  the  legal  moaning  and  effect  of  the  policy  of  insurance,  of  the 
rican,  sentences  of  condemnation  by  the  several  Courts  ot  Admiralty  in  France,  and 

of  the  memorandum  of  agreement  subscribed  hy  the  underwriters  of  the  20th 
April,  1707.  If,  on  mature  consideration j  we  had  been  able  to  concur  in  opi- 
nion on  the  meaning  of  the  subsequent  agreement,  and  our  opinion  had  been 
unanimous  in  favour  of  that  construction  contended  for  at  the  bar  by  the  coun- 
sel for  the  respondents,  the  assured,  it  might  perhaps  have  been  superfluou»  • 
to  have  entered  into  the  constderatiou  of  the  two  first  points,  viz.  the  meaning 
and  effect  of  the  policy  and  of  the  sentence;  because  if,  as  the  assured  insisted,, 
the  subsequent  agreement  meant  to  exclude  from  the  proofs  in  the  cause  any 
sentence  which  miglit  bo  made  iu  any  Court  of  Admiralty,  or  prize,  or  to  give 
to  the  words  of  the  policy  a  different  construction  from  that  which  the  instru- 
ment on  the  face  of  it  imports*,  we  say,  if  that  had  been  tho  clear  effect  of  the 
agreement,  it  would  have  taken  this  case  out  of  the  general  rules  of  law  as  ap- 
plicable to  cases  resting  solely  on  a  policy  and  sentence  of  condemnation  such 
as  appear  in  this  case.  But  inasmuch  us  wc  have  not  been  able  to  arrive  al 
the  same  conclusion,  in  our  several  modes  of  construing  this  argument  it  may 
be  thought  right,  at  least  for  such  of  us  as  may  happen  to  dissent  from  the  con- 
struction put  on  it  by  the  counsel  for  the  assured,  to  offer  to  your  lordships  our 
opinion  on  the  elTect  of  the  policy  and  sentence,  which  in  our  view  of  the  me- 
morandum becomes  material  to  bo  considered,  in  order  to  furnish  an  answer 
to  the  question  submitted  to  us.  It  has  scarcely  been  denied  at  the  bar  that 
the  terms  of  this  policy  '^  of  or  in  the  good  ship  or  vessel  called  the  Catherine, 
an  American  vessel,"  amount  to  an  express  warranty  of  the  tth'ip  being  Ame- 
rican, which  was  a  neutral  nation  in  the  war;  nor  could  it  have  been  other- 
wise contended,  after  tho  uniform  current  of  authorities  in  which  such  an 
averment  has  been  decided,  or  taken  for  granted  to  be  a  warranty,  as  much 
liS  if  the  word  warranted  had  been  inserted  in  the  policy;  for  we  take  this  to 
be  an  established  proposition,  that  every  positive  averment  or  allegation  on 
the  face  of  the  instrument  and  making  a  part  of  the  written  contract  whether 
inserted  in  the  body  ofit,  or  written  in  the  margin  in  a  line  with  the  body  of 
the  instrument,  or  transversely,  amounts  to  a  warranty  on  condition;  and  if 
^uch  allegation  or  stipulation  be  not  .strictly  true,  the  assured  cannot  recover 
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on  the  policy,  to  whatever  cause  (he  loss  foe  owing,  whether  the  loss  bo  con- 
nected with  the  subject  of  such  warranty  or  wholly  independent  of  it;  for  it  is  a 
condition  by  which  the  contr^ict  is  to  take  efiect,  which  failing)  the  contract 
fails.  Such  being  the  efiect  of  tlie  allegation  in  the  poficy,  *'  an  American 
vessel.'* 

7.  Kewly  v.  Ryax.  T.  T.  1794.  C.  P.  2  H.  Bl.  343. 
A  ppKcy  of  insurance  is  effected  on  certain  goods  on  board  a  certain  ship,  If  fron  eir 
OR  a  royage  at  and  from  A.  to  B.,  and  another  policy  is  also  made  on  any  •■""^'"''••^ 
kind  ofgirods,  as  interest  should  appear,  on  board  ship  or  ships,  in  the  same  ||^ "*'°*| 
Toyage,  warranted  to  sail  within  a  limited  time,  but  no  circumstances  relating  oanDot  b« 
to  (he  first  policy  are  communicated  to  the  underwriters  of  the  second,  nor  do  tseertaiaeii 
they  know  that  the  first  was  made.     Goods  to  the  full  amount  of  tho  sum  in-tb«  geaenl 
sored  to  the  first  policy  arc  put  on  board  the  specified  ship,  which  arrives  in  *•"»/*  'hip 
safety.     Goods  also  to  the  full  amount  of  the  sum  insured  in  the  second  policy,  ^/y  b*   ' 
are  pnt  on  board  another  ship,  which  sails  within  the  time  limited  from  A.,^^ip|^. 
with  an  intention  to  touch  at  C.  in  her  course  to  B.,  but  ts  lost  before  she  ar-   i    1 13'  ]  . 
rives  at  the  deviating  point. 

The  Court,  consisting  of  the  Lord  Chief  Juusticc,  Mr.  J.  Heath,  and  Mr. 
J.  Rookc,  declared  their  opinion  as  to  the  first  point  which  had  been  made  in 
the  argument,  that  the  legality  of  the  policy  on  ship  or  ships  was  too  well  esta- 
bHBhed,  both  by  usage  and  authority,  to  be  disputed, 

8.  Brough  v.  Whitmore.  H.  T.   1791,  K.  B.  4T.  R.  «06. 

While  the  ship  was  lying  off  Bank  Saul  Island,  in  the  River  Canton,  it  be- Altbo'  pr» 
came  necessary  to  refit  her;  for  which  purpose  the  stored  and  provisions  were  viBions  for 
taken  oat  of  her,  and  put  into  a  warehouse,  called  a  Bank  Saul,  and  that  while  ?*'•  crew  be 
they  were  in  the  warehouse  they  were  destroyed  by  an  accidental  fire.     It  |J*  JJIgj 
was  adnutted  that  the  policy  covered  all  the  articles  but  the  provisions,  which  |^,^  ii^^i^^ 
were  mereiy  for  the  use  of  the  ship's  crew;  but  if  those  provisions  were  not  ed  inder 
protected  by  the  policy,   then   there  was  not  an  average  loss  of  3/.  per  cent;  the  ward 


been  determined  in  Lord  Ma.nsfield's  time  that  they  were  included  under  the  t«re. 
word  "  furniture,*'  under  which  decision  the  merchants  in  the  city  had  since 
acquiesced i  on  which  the  platntifl^  obtained  a  verdict. 

Per  Cur.     We  are  clearly  of  opinion*  that  the  underwriters  on  the  body  and 
fiirniture  of  the  ship  are  liable  to  pay  the  amount  of  these  provisions,  which 
were  bought  (o  replace  those  which  were  consumed  by  an  accident  within  tho 
meaning  of  the  policy.     Without  commenting  on  the  words  of  the  policy,  it  is 
saflicient  to  say  that  the  policy  of  assurance  has  at  all  times  been  considered 
in  courts  of  law  as  an  absurd  and  incoherent  instrument,  but  it  is  founded  on 
usage,  and  must  be  governed  and  construed  by  usage.     Now  it  is  perfectly 
clear,  that  in  every  instance  where  losses  have  been  settled,  the  provisions  put 
on  board  the  vessel  when  she  sailed  have  been  considered  as  part  of  the  ship. 
The  talue  is  taken  in  this  way:  the  underwriters  have  a  right  to  go  and  see 
the  ship,  to  examine  the  value  of  the  hull,  the  masts,  and  the  provisions:  the 
value  of  the  ship  alone  comprehends  all  these  articles;  but  though  the  under- 
writers have  a  right  to  examine  the  ship  itself,  in  point  of  fact  they  do  not,  be- 
cause they  know,  from  experience,  the  quantity  of  provisions  necessary  for  the 
crew  for  the  intended  voyage;  and  if  that  value  be  stated  to  them  in  the  ordi- 
nary way,  they  sign  their  names  immediately  without  making  further  inquiries. 
Then  if  the  provisions  be  included  in  a  policy  on  the  ship,  and  the  ship  and  all 
the  provisions  be  lost,  the  underwriters  must  make  good  the  whole  loss,  wheth- 
er it  be  a  valued  or  an  open  policy.     But  it  has  been  said  that  if  an  accident 
happen  after  some  of  the  provisions  are  consumed,  the  underwriters  are  enti- 
tled to  a  deduction  to  the  amount  of  such  provisions.     We  will  answer  this 
first,  as  the  argument  applies  to  a  valued,  and  then  to  an  open  policy.     As  to 
the  first,  from  the  nature  of  the  policy  the  provisions  arc  not  insured  against  all 
^venta;  they  are  only  insured  against  pariicular  risks.    Again,  there  is  iioth* 

VOL.  3a.  H 
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[114]  ing  from  wlifch  Iherc  can  be  salvage;  if  Ihc  boiiy  of  the  ship  anJ  every  ihlaff 
on  board  be  sunk  or  burned,  there  can  be  no  palvagc;  and  in  case  of  an  open 
poJicy  the  insured  must  prove  by  evidence  what  was  the  valu9  of  the  whole, 
and  then  the  same  reasons  as  apply  in  the  case  of  a  valued  policy.  With  re- 
spect to  the  case  of  Robertson  v.  Ewer,  which  has  been  relied  on,  we  thought 
at  first  that  it  applied  strongly  to  the  present,  and  if  we  still  entertained  tho 
samo  opinion,  we  would  not,  on  account  of  any  usage  to  the  contrary  among 
underwriters,  overturn  a  solemn  determination  of  this  Court;  but  that  case^ 
and  th.e  two  others  there  mentioned,  are  clearly  distinguishable  from  the  pres- 
ent. In  a^l  (hose  tho  insured  wished  to  charge  the  underwriters  with  tho^ 
amount  of  the  provisions  consumed  during  the  time  when  the  shrps  were  de- 
tained; of  those,  therefore,  it  is  sufficient  to  say,  that  an  insurance  is  on  tho' 
ship  for  the  voyage;  but  during  a  detention  the  ship  is  not  proceeding,  and^ 
therefore,  the  underwriters  are  not  liable.  This  case  also  differs  from  tbakor 
Robertson  v.  Ewer  in  another  circumstance;  there  the  provisions  were  con- 
sumed by  the  slaves  en  board,  and  not  by  the  ship's  crew;,  and  the  slaves  arc 
considered  as  part  of  the  cargo.  The  words  of  Lord  Mansfield  in  that  cas& 
n^ust  be  taken  with  a  reference  to  the  case  then  before  him.  He  was  then 
spealfeingof  a  charge  for  provisions  used  during  the  voyage  arid  for  tho  main- 
tenance of  the  slaves;  and  he  said,  "  There  is  no  aulhority  to  show,  that  oi*. 
this  policy  the  insured  can  recover  for  such  a  loss;  but  it  is  contrary  to  tho- 
constant  practice."  Then  he  proceeded  to  say,  "On  a  policyon  a'ship,  sailors'' 
wages  or  provisions  are  never  allowed  in  settling  the  damages."  Now  even» 
if  these  latter  words'are  taken  in  a  general  sense,  and  not  confined  to  thecaso- 
immediately  before  the  Court,  they  are  accurate;  for  "  provisions''  co  nomine. 
are  not  taken  into  consideration.  In  general,  the  captain  of  a  ship  takes  oi> 
board  provisions  sufficient  for  the  voyage,  and  if  he  he  detained  in  any  port^ 
and  he  be  a  prudent  man,  he  will  not  use  what  are  called  the  ship's  detention,, 
but  he  will  buy  others  for  immediate  consumption  during  his  detention;  be- 
cause he  cannot  but  know  that  he  has  the  same  len<;th  of  voyage  to  perform^ 
IJmU  be  had  before  he  was  detained;  it  makes  no  difference,  however,  to  the- 
underwritcrs,  whether  ho  do  so  or  not;  for  if  the  captain  be  obliged  to  pur- 
chase other  stores  for  the  remainder  of  the- voyage  the  under^vriters  arc  not 
answerable  for  these,  but  only  for  those  which  were  oh  board  at  the  time  of  the- 
insurance,  since  they  only  formed  a  part  of  the  value  of  the  ship.  On  the- 
"whole,  therefore,  we  are  of  opinion  that  there  should  be  no  new  trial. 

See  8  East,  37^. 
S.  Robertson  v.  Ewer.  H.  T.  1786.  K.  B.  1  T.  R.  127;  Eden  v.  Poole.- 

H.  T.  1786.  K.  B.  1  T.  R.  132.  n. 
Yet  tho  "Jb^  ship  sailed  on  bier  voyage  to  the  coast  of  Africa,  at  which  place  she- 

terra  doca    ^^^^  ^^  ^  cargo  of  slaves,  and  proceeded  from  thence  to  the  island  of  Barba- 
°r*ll6"l  <ioes,  where  she  arrived  on  (he  1 8th  of  December,   1781.     It  appeared  that 
to  seamen's  ^^  embargo  had  previously  been  laid  on  all  shipping  by  Lord  Hood,  the  com- 
wages  and   mander-in-chief  upon  that  station.     That,  notwithstanding  this,  the  captain  of 
provisions    the  Dumfries  attempted  to  sail  on  the  21st  of  December,  1781,  but  was  pre- 
expended    vented;  on  this  application  was  made  by  him  for  permission  to  sail,  which  being 
doring  a  do  refmjed,  a  few  days  afterwards  he  sailed  without  leave,  and  thereupon  Lord 
J*  j'JJ|j°  JJ^  Hood  dispatched  the  Salamander  sloop  of  war  in  chase  of  the  vessel,  which 
bargp^**       brought  her  back,   affer  a  triflins^  engagement,  the  damage  being  less  than 
three  per  cent,  upon  per  cent.     Upon  her  return,  Lord  Hood^  in  consequence 
of  this  breach  of  embargo,  ordered  all  the  men  to  be  taken  out  and  dispersed 
on  board  his  Majesty^s  ships  of  war.     That  the  embargo  continued  till  the  7th 
of  January,  1782.     That  on  the  22nd  of  the  same  month,  the  small-pox  broke- 
out  amongst  the  slaves,  who  were  all  obliged  to  be  put  on  shore,  in  consft- 
quenco  of  which,  and  for  want  of  mariners  to  navigate  the  vessel,  she  was  de- 
tained at  Barbadoes  above  two  months  after  the  embargo  was  taken  off^;  the- 
ship  then  sailed  to  Jamaica,  which  was  her  last  port  of  discharge.     X^>^  ^^^ 

*  At  to  policies  on  vessels  employed  in  the  whale  fisheries;  see  8  East,  376»  376;.and^ 
3  B  &  C,  167.  .  • 
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tion  was  Vottght  (6   recoyer  tbe  amount  of  wages  and  provisions  in  conse- 
•quence  of  her  d^tenttoa  «nder  the  embargo  at  Barbadoes. 

Buller  J.     llake  it  to  be  perfectly  well  settled  that  the  insured  cannot  re- 

icover  seamen's  wages  or  provisions  on  a  policy  on  the  body  of  the  ship;  those 

jire  not  the  subject  of  the  insurance.     The  case  put  by  the  plaintiff's  counsel 

proves  the  rule;  for  if  the   ship  had  been  detained  in  oonsequcnce  of  any  In- 

'4arT  iHiich  she  had  received  in  a  storm,  though  the. underwriter  must  have 

made  (rood  that  damage,  yet  the  insured  could  not  have  come  upon  him  for 

<fae  amant  of  wages  or  provisions  during  the  lime  that  she  was  so  repairing. 

Here  the  ship  iuelf  was  safe,  andthe  Court  only  look  to  the  thing  itself  which 

is  the  subject  of  insurance,  and  (he  -wages  and  provisions  are  no  part  of  the  Where  Ae^ 

ithing  insured.— Rule  discharged.  JeriTihTin 

{b)   Qnfret^,  sonincc  ie 

1.  LucENA  V.  Crauford.  M.  T.  180G.  C.  P.  269.  2  N.  R.  freightjt 

Per  Cur,     Where  the  subject-matter  of  the  insurance  is  freight  it  should  ghoold^ 
4m  BDScificallr  stated  in  the  policy.  «pe<imHy 

•«^"T'!r«LOB  V.  w.L.N.^E.  T.  1819.  K.  B  15  E.st,  tm.         jj;;'^- 

The  defendant  subscribed  the  policy  and  received  the  premmm  of  eight  ,^  J^^  ^^ 
euineas.     The    plaintiffs  wero  owners  of  the  ship  John;  and  on   the  6th  of  fo,  tiw 
Sept  li08,  the  nlainliff  Tay4or,  who  was  *hc  master  of  the  vessel  (and  who  is  wYiole  or  a 
so  sUted  lo  be  in  the  policy),  on  behalf  of  himself  and  the  other  owner,  Cha-part  of  the 
ters,  chartered  iheiresBel;  and  by  the  charter-party  she  was  to  Proceed  from  voyage^r 
Newcastie  to  Lisbon  with  coals,  and  from  thence  to  St.   Ubes,   m  I'ortugal,^^  ^j^^ 
AndtheteUkein  acargoof  saltibrGottenbureh,  in   Sweden.     The  plaintiff  |^  j  le  1 
Taylor  nroceeded  as  master  with  the  vessel  to  Lisbon,  and  there  delivered  the 
«oals  and  airived  at  St,  Ubes  in  December,  1808,  and  there  loaded  360  tons 
-of  salt  to  be  carried  to  Gottenburgh.     The  freight  for  each  keel  of  coals  to  be 
^elirered  at  Lisbon  was  60/.,  and  for  each  ton  of  salt  was  5/. ;  and  the  plaintiff 
Tayler  as  mastcr,8igned  bills  of  lading  for  the  saU  which  was  to  be  carried  to 
<xi^enborg.     The  bill  of  lading  was  for  Gottenburgli,  Portsmouth,  and  one  of 
the  places  from  where  convoys  were  appointed  to  go  to  Gottenburgh, and  other 
ports  in  Sweden;  jmd  it  was  the  intention  of  Taylor,  the  master,  to  proceed  from 
•§t  Ubcswith  the  vessel  to  Portsmouth,  on  her  way  to  Gottenburgh.  INocom- 
«aamcatu>n  was  made  to  the  underwriters  that  the  vessel  w^s  to  go  to  Gotten- 
4^rffh.     On  the  25th  of  January,  1809,  the  vessel,  with  the  salt  on  board, 
MiTed  from  St.  Ubes  for  Gottenburgh;  and  on  the  14th  of  February,  and  be- 
fore her  amival  at  Gottenburgh  or  Portsmouth,  she  was  lost  by  the  perils  of  the 
.sea.     0  the  plaintiffs  were  entitled  to  recover,  the  verdict  was  to  be  .entered 
•for  100/.,  otherwise  the  nonsuit  was  to  remain,  . 

Per  Cur      The  only  question  is,  whether  a  freight  voyage  may  be  insured 
«art  of  the  way?     This  was  a  voyage  to  Gottenburgh  by  the  way  of  1  orts^ 
^oulh,  and  the  freight  was  lo  be  earned  at  Gottenburgh.     There  might  be  a 
ereater  peril  in  the  first  part  ef  the  voyage  than  in  the  other,  which   might 
lave  induced  the  plaintiffs  to  insure  the  first  part.     They  did  not  deceive  the 
*^erwriter  when'^Oiey  insured  their  freight  from   St.  Ubes  to   Porjsmof 
Ihey  did  not  tell  him  that  the  freight  was  to  be  earned  there    but  on  y   that   rt 
md  an  insurance  on  freight  in  that  voyage.     There  is  no  doubt  tha     a    party 
^y  in^re  his  ship  and  g1>ods  during  part  of  a  voyage,  and  we  cauDot  concetv^ 
^V  he  maj  not  Wsoiasure  freight  in  the   same  manner.     There  »«  «<>  ca^ 
.which  intimates  the  contrary,  except  that  of  Musdoch  v.  Po Us  at  Nisi  Prius 
which  was  nwer  brought  before  the  Court,  and   is  inconsistent  ^^^^^  ^"^^Sf  freight 
^er  eises;  except  that  opinion,  there  is  nothing  to  distinguish  an  insurance  ^^  .^«^^ 
on  freight  in  this  respect  (Vom  aft  insurance  on  ships  or  goods  for  a  part  ot  the  geoenilly, 
^%S^    There  is  no  foundation  for  saying  that  a  voyage  is  not  divisible  as  a  «^th.  « 

«abiect  of  insurance.  „„,.«.  '^   ir  n  <»  ivr  «,  <?  ^la  not.of « .pe 

S.  EvERTH  y.  Smith.  H.  T.  1814.  K.  B.  2  M..&  S.  -7a.  cificfroight 

ro?L.tiSSfArt-ttBjto^^^^^^  aa^  from  thence  to  ^.,..p..u.ot 
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ta  by  OM   there  to  lak«  iu  a  homeward  cargo ,  '&c  ,  she  sailed  from  L.,  and  arrived  at  R., 
ortbeperili  ^yhere  she  was  detained  for  five  weeks,  and  prevented  from  loading  bj  order 
a^alatt  vet  ^^  *^®  goveriHnent,  and  the  freighter  never  loaded  her,  and  a  few  days  after 
if  the  ship  ^^®  detention  ceased  the  frost  set  in,  which  detained  her  there  till  the  springy 
ultimately   when  she  procured  a  freight  from  other  persons,  and  returned  with  it  to  JL», 
bring  hame  but  the  expenses  of  her  detention  exceeded  such  freight.     The  only  question 
a  cargo       made  was  respecting  the  recovery  of  the  freight,  whether  this  was  such  a  loss 
loiTiiiqiiea**  to  entitle  the  assured  to  recorer.     The  only  way  in  which  it  was  treated  mm 
lion,  there  ^^^  wa8,.that  the  ship,  on  account  of  her  carrying   a  Rostock   flag,  was  not 
has  been      eonsidered  by  the  government  at  Riga  as  a  ship  which  ought  to  be  permitted 
jio  lata  of  -to^hdce  on  board  a  cargo,  and  notice  was  given  to  the  captain  that  he  was  doI 
sfreighr.        to  be  allowed  to  load;  bis  papers  were  not  returned  to  him,  and  being  thus 
J    i  17  J   unable  to  take  in  her  cargo,  the  ship  was  detained  at  Riga  for  five  weeks;  the 
agent  of  the  assured  couid  not  load  on  account  of  her  detention,  and  being 
tinder  a  Rostock  flag;  the  frost  set  in  on  the  30th  of  October,  so  that  there 
was  a  period  of  a  few  days  after  the  detention  ceased  before  the  frost  began. . 
The  ship  remained  there  the  winter,  and  never  received  a  k>ading  from  the 
charters;  but  in  the  spring  procured  another  loading,  with  which  she  return- 
ed home  and  earned  her  freight,  but  the  expenses  incurred  by  her  stay  exceed* 
ed  such  freight.     It  was  contended  under  these  circumstances  that  this 
amounts  to  a  total  loss  of  the  freight. 

.  Per  Cur,  Before  we  pronounced  our  opinion  we  wished  to  look  into  the 
cases,  particularly  those  of  Anderson  v.  Wallis,  and  McCarthy  v.  Able;  and 
on  reference  to  those  cases  we  find  ourselves  confirmed  in  the  opinion  we  en- 
tertained upon  the  argument,  that  this  is  not  a  case  of  loss  recoverable  under 
the  policy.  This  was  an  insurance  on  freight  generally,  not  on  any  specifie 
freiffht.  The  charter  party  is  only  material  to  show  that,  upon  the  ship's  ar- 
rival at  Riga,  there  was  an  inchoation  of  the  risk:  the  underwriter  did  not  in- 
jure that  any  particular  freight  should  be  brought  home;  but  if  any  freight  is 
brought  home  a  loss  has  not  happened  for  which  he  undertook  to  indemnify 
the  assured.  In  this  case  the  only  inconvenience  that  has  arisen  is  to  be  at- 
Uibuted  to  the  protraction  of  the  adventure;  but  that  was  decided,  in  Ander- 
son V.  Wallis,  and  M'Carthy  v.  Able,  not  to  constitute  a  loss.  On  the  auth- 
ority of  the  above  cases,  as  well  as  upon  general  principles  of  laws,  it  appears 
to  us  that  the  mere  retardation  of  the  adventure,  and  the  consequent  incon- 
venience and  expense  arising  from  it,  are  not  a  substantive  cause  of  loss. — 
Where  the  particular  thing  insured  has  not  received  damage,  and  whether 
the  freight  earned  be  the  particular  freight  contracted  for  by  the  assured  or  a 
posterior  freight,  makes  no  difference,-  if  freight  has  been  fully  earned,  there 
can  be  no  loss  properly  demandablo  of  the  underwriters. 

(c)  0*1  goods, 
I.  Da  Costa  v.  Faith.  M.  T.  1766.  K.  B.  4  Burr.  1966. 
Thearoal  --\P«>^'cy '^a*  underwritten  by  the  plaintiff,  being  an  insurance  upon  any 
w«rdt  ia  a  ®'  ™  packet-boats  that  should  sail  from  Lisbon  to  Falmouth,  or  such  other 
fiolicy  da  P^^  >«  England  as  his  Majesty  should  direct  his  packets  appointed  between 
veiibiaf  LisbiM  and  England,  for  one  whole  year,  commencing  1st  of  October,  1763, 
good,  and  and  to  contmue  to  the  1st  of  October,  1754,  inclusive,  upon  any  kind  of  goods 
^xriacLe!!"*^  merchandizes  whatsoever;  and  it  was  agreed  that  the  goods  and  merchan- 
«o-m.  and  ^'^^%  *^^."^,^  be  valued  at  the  sum  insured  on  such  packet.bo«t,  without  further 
HBd  Jew  Pjoo*  ot  interest  than  the  policy;  and  to  make  no  return  of  premium  for  want 
^U.*  ef  int^est,  bemg  on  bullion  or  goods.     And  in  case  of  loss  or  misfortune,  the 

insured  were  to  be  <it  liberty  to  sue,  labour,  and  travel  for,  in,  and  abiut  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandizes,  or  any 
part  thereof,  without  prejudice  to  the  insurance;  to  the  charges  whereof  the 
lnm^r.?.rr  •^^.^^^^^^V';^'  ^^^^  o^e  according  to  the  rate  and  quantity  of  hi« 
«um  insured.  The  consideration  paid  by  the  insured  was  lOZ.  per  cent ,  and 
m  case  of  loss  they  were  to  abate  nothing.     N.  B.  Corn,  fish,  salt,  flour,  and 

'  See  26  Geo,  3.  c,  86.  ..  S.  a,  to  li.bilUy  of  mailer.;  aad  ante.  til.  Carrier.. 
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seed,  were  wftiraated  free  from  average,  unless  general,  or  the  dbip  be  strftocU  [118] 
ed ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins  were  warranted  free  from 
average  under  51.  per  cent.,  and  all  other  goods  'free  from  average  under  SI. 
per  cent.,  unless  general,  or  the  ship  should  be  stranded.  In  April,  1765,  the 
iron  trunk  which  contained  all  the  bullion  was  fished  up,  and  thereby  all  the 
buBion  recovered,  without  any  loss  or  prejudice  whatever,  and  deHvered  to  the 
defendant.  The  defendant's  expense  of  salvage  amounted  to  631.  8<.  Sd., 
and  dedflcting  that  sum  for  salvage,  the  net  proportion  of  his  share  came  to 
206/.  lis.  9d.  The  plaintiff 's  proportion  thereof  in  respect  oi.his  subscrip- 
tion anounted  to  482.  49.,  which  was  paid  into  court.  The  question  was, 
whelher  the  plaintiff  upon  this  case  was  not  entitled  to  recover  in  this  action  ? 
Tbe  Court  agreed  that  this  was  a  policy  of  a  peculiar  sort,  and  within  tlie  ex- 
ceptiim  of  the  stat«  of  13  Geo,  2.  c.  37.  It  is  a  mixed  policy ;  partly  a  wager** 
policy,  partly  an  open- one;  and  it  is  a  valued  policy,  and  fairly  so,  without 
fraud  or  misrepresenfation;  th^efbre,  the  loss  having  happened,  the  insured  is 
entitled  as  for  a  total  loss  The  insurer  agreed  to  the  value,  and  is  concluded 
to  dispute  it.  The  insured  has  received  the  'money  as  for  a  total  loss,  and 
there  is  no  want  of  conscience  in  retaining  it.  The  cases  of  Lewis  and  an- 
ether  v.  Rucher,  Hamilton  v.  Mendes,  and  Goss  and  another  v.  Withers, 
were  only  '^  that  where  the  average  loss  appears  before  adjustment,  the  under- 
writer shaW  pay  only  the  real  damage."  And  tlie  reason  is,  (hat  the  insured 
must  show  the  whole  case  as  it  then  stood.  In  the  present  case  there  was  a 
total  losis  at  the  time  of  the  adjustment;  the  adjustment  in  this  case  makes  an 
end  of  the  question.  Here  is  a  solemn  abandonment  and  a  solenm  agree- 
ment, **  that  the  insurers  shall  be  content  with  salvage  in  such  proporten  as 
the  sum  insured  bears  to  the  whole  interest."  Here  was  a  total  loss  at  the 
time  of  the  adjustment  (which  is  the  same  as  if  the  damages  had  been  then  re- 
covered in  an  action).  Here  is  no  sort  of  fraud,  nor  any  thing  that  is  against 
aay  law;  and  to  refund  more  than  in  that  proportion  would  be  contrary  to  the 
underwriter's  own  agreement.  Therefore,  the  net  prt)portion  only,  in  res- 
pect of  the  plaintiff 's  subscription,  after  deduction  of  salvage,  ought  to  be  tc- 
lumed  to  him,  and  that  b  paid  into  Court. 

2.  Thomas  V.  RoTAL  EzcuANGE  Insurance.   1815,  Manning's  N.  P.  Index, 

JJ4  ®  'But  not 

Dampier,  J.     Bank  notes  are  not  the  subject  of  insurance.  ■    1 19  -i 

-3»  Rqss  V,  TwAiTE. 1  Park.  Ins.  25.  *S.  P.  Backhousb  v.  Ripley.    '  ' 

id. 

This  action  was  brought  upon  a  policy  of  insurance  of  the  csptain's  goods  ^'^^  ^^^ 
far  ax  months  certain.     The  loss  proved  was  chiefly  for  goods  lashed  on  deck  \^^     , 
the  captain's  clothes,  and  the  ship's  provisionsr   •  It  was  proved  by  an  under-  ,nS^mer    ' 
writer  and  a  broker,  that  none  of  those  things  are  within  a  general  policy  onchandise*' 
goods,  for  tbe  risk  was  greater  as  to  goods  lashed  on  deck  than  other  goods;  apply  only 
and  a  policy  on  goods  means  only  such  goods  as  are  merchantable,  and  a  part  to  tb*  ear 
oFthe  cargo.     Ihey  also  swore,  that  when  goods  like  the  present  are  meant  ^®  fc*^"*^^ 
to  be  insured,  they  are  always  insured  by  name,  and  the  premium  is  greater,  ^^^  vea»ol- 
T^tA  Mansfield  said,  he  thought  it  consistent  with  reason,  and  understood  the 
usage  to  be  so-,  therefore  he  advised  the  plaintiff  to  withdraw  a  juror,  the  pre- 
jnium  having  been  paid  into  court,  to  which  he  consented. 

4.  Da  Costa  v.  EoMnNDs.  M.  T.  1815.  N.  P.  4  Campb.  142.  which 

Policy  on  40  carboys  of  vitriol.     They  were  carefully  stowed  on  deck,  but  however 
caught  fire,  and  were  necessarily  thrown  overboard  during  the  voyage.     Car-  may  be 
boys  of  vitriol  are  sometimes  stowed  on  the  deck,  and  sometimes  bedded  in  V** Y**  ?1" 
•and  in  the  hold,  where  they  are  considered  safer.     Lord  Ellenborough  left  it'JJJ'jJJ^^JJ 
to  tbejary  to  aay  whether  it  was  usual  to  carry  vitriol  on  deck,  and  whether  ^,f  ^i,^  ^"* 
those  carboys  were  properly  stowed.     If  there  was  a  usage  to  carry  vitriol  on  modity. 
deck,  the  underwriters  were. bound  to  take  notice  of  it  without  any  communi- 
cation; ^nd  all  they  eould  require  was,  that  these  carboys  should  be  properly 
MQwed  in  the  .usual  manner.     On  the  other  hand,  they  were  not  liable  if  the 
*  Or  jeweli  or  oroameotA  wors  by  passesgera;  Marih  Int.  320^ 


cem 
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goods  were  carHod  on  the  deck  without  such  a  usage,  or  if  thejr  were  not  stow- 
ed there  in  a  skilfur«nd  proper  manner. 

(d)  In  lien  or  special  inleresL 
GoDiN  V.  London  Assurance  Company.  H.  T.  1758.  K.  B.  I  Burr.  489.  S. 
P.  Glovbr  v.  Black:  E.  T.  1760.  K.  B.  id,  1401. 
•The  Moal        The  question  strongly  litigated  here  was,  whether  the  plaintiff  ought  to  re- 
tie"^  ^'h'^  cover  his  whole  loss  or  only  half,  it  being  objected  that  there  was  a  double  in- 
ylrgooda^ surence.     A  verdict  was  found  for  the  whole,  subject  to  the  opinion  of  the 
on  which    Court;  and  if  the  Couit  should  think,  upon  his  lordship's  report,  that  the  plain- 
the  intarer  tiff  by  law  ought  to  recover  for  half  bis  loss  only,  then  the  verdict  to  be-enter- 
haa  only  a  cd  Up  as  for  half.     Lord  Mansfield  delivered  the  opinion  of  the  Court.     He 
r''  ion  1  ^S^^  ^^^  stating  the  faets,  as  they  appeared  to  him  at  the  trial,  which  were 
I    '^"  J  these: — Mr.  Meybohm,  of  St.  Petersbnrgh,  had  dealings  with  Mr.  Amyand 
and  Company,  of  London,  who  often  sent  ships  from  London  to  Mr.  Meybohoi 
at  St.  Potersburgh.     Meybohm,  as  appeared  by  the  evidence,  was  indebted, 
on  the  balance  of  their  accounts,  to  Amyand  and  Co.     Amyand  and  Co.  sent 
a  ship  called  the  Galloway,  Stephen  Baker,  master,  to  Mr.  Meybohm.  at  St. 
Petersburgb,  to  fetch  certain  goods.     Meybohm  sent  the  goods,  and  prom- 
ised to  send  the  bill  <Sf  lading  by  the  next  post,  but  never  did.     Afterwards 
(viz.  in  August,  1756,)  Amyand  and  Co.  got  a  policy  of  insurance,  from  pri- 
vate insurers,  for  1 100/.  on  the  ship,  tackle,  and  goods,  at  and  from  London, 
<o  St.  Peterstrargh,  and  at  and  from  thence  back  again  to  London,  which  poli- 
cy was  signed  by  several  private  underwriters,  quite  different  from  the  pres- 
ent defendants,  and  of  this  sum  of  1 100/.  thus  underwritten,  500/.  were  declar- 
ed to  be  on  eleven  sixtieth  parte  of  the  ship,  and  the  remaining  €001.  to  be  on 
•   goods.     Between  the  26th  of  August  and  the  38th  of  September,  1756,  both 
included,  Mr.  Amyand  insured  800/.  more  with  other  private  insurers,  and 
this  latter  insurance  was  upon  goods  only,  and  was  only  at  and  from  St.  Pe- 
tersburgb to  Londoa.     On  the  28th,  29th,  and  30th  of  October,   1756,  Mr. 
Amyand  insured  900f.  more  with  other  private  insurers,  which  last  insurance 
was  on  goods  only  at  and  from  the  Sound  to  London;  so  that  the  whole  sum 
thus  insured  by  Amyand  and  Co.  was  2,800/.  of  which  2,800/.  the  sum  of 
^,300/.  was  on  goods^  the  remaining  500/.  was  on  the  ship.  Several  letters  he- 
ing  given  in  evidence,  it  appeared  that  Meybohm  wrote  from  St.  Petersburgh 
on  the  7th  of  September  1756,  (the  date  of  this  letter  on  this  subject,)  to 
Amyand  and  Co.  and  mentioned  what  goods  ho  should  send  to  them,  referring 
to  the  invoice  for  the  particulars,  and  directed  them  to  get  insurance  thereon, 
and  to  place  the  goods  and  insurance  to  a  particular  account,  which  he  named 
in  his  letter,  in  which  he  also  specified  some  iron,  which  was  for  Mr.  Amyand's 
own  account.     This  letter  Mr.  Amyand  aOerwards  received,  probably  about 
the  27th  of  October,  and,  in  consequence  of  it,  made  the  insurance  according- 
ly upon  the  28th,  29th,  and  30th  of  the  same  October  as  before  mentioned. 
Meybohm  having  shipped  the  goods  indorsed  the  bills  of  lading  to  one  Mr. 
John  Tamesz,  in  Moscow,  the  plaintiff,  in  effect,  in  the  present  action,  who,  on 
t  lie  7th  of  October,  1756,  wrote  to  his  correspondent,  Mr.  Uhthoff,  herein 
London,  to  insure  these  coods.     In  this  letter  he  desires  Mr.  Uhthoff  to  in- 
.  sure  the  whole,  that  he  (Tamesz)  might  be  safe  in  all  events;  for  he  suspect- 
ed that  these  goods  were  intended  to  be  consigned  by  Meybohm  to  somebody 
else,  and  perhaps  might  be  insured  by  some  other  persons;  and  he  says  they 
%vere  transferred  to  him  in  consideration  of  his  being  in  advance  to  Meybohm 
more  than  their  amount.     This  letter  from  Mr.  Tamesz,  with  these  directions 
to  insure,  was  received  by  Mr.  Uhthoff  on  the  15th  of  November,  1756.     Mr. 
Uhthoff  accordingly  applied  to  the  defendants,  the  London  Assurance  Compa- 
ny, and  disclosed  to  them  at  the  same  time  all  these  particulars,  and  they,  up- 
on the  10th  of  November,  1 756,  afler  heing  thus  apprised  that  there  might  be 
another  insurance,  made  the  insurance  now  in  question  for  2,316/.  on  the  goode 
on  the  voyage.     Mr.  Uhthoff 's  insurance  was  made  by  the  plaintiffs,  Godim, 
Guion,  and  Co.,  who  aro  insurance  brokers,  and  they  declajre  that  this  insur- 
aneoy  which  is  expneMcd  to  be  jnade  by  them,  as  well  in  their  own  names  9m 
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for  and  in  the  name  and  naipes  of  all  and  eyery  other  person  or  persons  to   [121   ( 
whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  was  made  by  or-    * 
dor  of  Henry  Uhtboff,  Esq.    This  declaration  is  indorsed  upon  the  policy,  and 
is  dated  the  18th  of  November,  1756.     There  is  no  doubt  as  to  the  value  of 
the  goods,  or  as  to  the  loss  of  them;  and  it  is  admitted  by  the  defendants  tbllt 
the  plaiifUfl^  ought  to  recover  half  the  loss  from  them;  but  they  say  they  ought 
to  pay  only  half,  not  the  whole  of  the  toss.     So  that  the  only  question  is,  whe« 
ther  the  plaintiff  is  entitled,  upon  the  circumstances  of  this  case,  and  upon  the 
facts  I  have  been  stating,  to  recover  the  whole  loss  from  the  present  defend* 
ants,  or  only  the  half  of  his  loss  from  them,  and  the  remainder  from  the  under- 
writers of  Mr.  Amyand^  policy?     The  verdict  is  found  for  the  plaintiff  for  the 
who/e,  but  it  is  agreed  to  be  subject  to  the  opinion  of  this  Court  upon  the  ques- 
tion I  have  just  mentioned.     It  has  been  said  that  the  indorsement  of  the  bills 
of  lading  transferred  Mcybohm's  interest  in  all  policies  by  which  the  cargo  as- 
signed was  insured,  and  therefore  Jameszhasa  right  to  Mr.  Amyand's  policy; 
aDd4hat  Jamesz,  being  the  assignee  of  Meybohm,  is  the  cestui  que  trust  of  it,  and 
may  recover  the  money  insured;  and  even  that  he  may  bring  trover,  or  detinue, 
lor  the  very  policy  itself;  and  it  is  urged  from  hence  that  he  either  will  or  may 
have  a  double  satisfaction  for  the  same  loss.     But  allowing  that  by  the  in- 
dotsement  of  the  bills  of  lading  and  assigning  the  cargo  to  Tamesz,  he  stands 
in  the  p\ace  of  Meybohm  in  respect  of  his  insurances;  yet  Mr.  Aroyand  had 
an  interest  of  his  own,  and  had  actually  insured  the  ship  and  goods,  and  the 
aum  ofl900L  (upon  both  together)  prior  to  any  directions  or  intimation  receiv- 
ed from  Mr.  Meybohm  to  insure  fbr  him.     Various  people  may  insure  various 
interests  on  the  same  bottom ;  as,  one  person  for  goods,  another  for  bottomry, 
8lc.     And  here  Mr.  Amy  and  bad  an  interest  of  his  own,  distinct  from  the  in- 
terest of  Meybohm;  he  had  a  lien  upon  these  very  goods,  as  a  factor  to  whom 
a  balance  was  due,  and  he  had  the  sole  interest  in  the  ship,  which  was  a  part 
of  the  things  insured  by  him.     It  is  far  from  appearing,  '^that  even  his  last  in- 
surance (in  October)  was  made  on  the  account  of  Meybohm,  or  as  agent  for 
him. "     So  far  from  it,  IVIf.  Amyand  insists  upon  it  for  his  own  benefit  (as  he 
expressly  declared  at  the  trial,)  and  absolutely  refuses  to  give  it  up,  or  to  suf- 
fer his  name  to  be  used  by  the  plaintiff;  that  he  was  a  witness  fbr  the  defend- 
ant, and  was  produced  by  them,  and  inclined  to  serve  them;  so  that  the  foun-* 
dation  of  this  argument,  urged  by  the  defendant's  counsel,  fails  them;  and  there 
IS,  in  reality,  nothing  to  support  it.     But  even  supposing  ^^  that  Mr.  Amyand 
had  made  his  insurance,  not  upon  his  own  account,  but  as  agent  or  factor  fbr 
Mr.  Meybohm,  and  upon  the  account  of  Meybohm;"  yet  even  then  Tamesz 
can  never  come  against  Amyand's  uhderv/riters,  or  come  at  Amyand's  policy 
to  bis  own  use.     For  Mr.  Amyand,  the  factor  for  Meybohm,  has  possession  of 
the  policy,  and  appears  to  have  been  a  creditor  of  Meybohm's  upon  the  bal- 
ance of  accounts  between  them  at  the  time  when  he  made  the  insurance;  and 
i  take  it  now  to  be  a  settled  point,  that  a  factor,  to  whom  a  balance  is  due,  has 
a  lien  upon  all  goods  of  his  principal,  so  lon^  as  they  remain  in  his  possession. 
Kruier  et  al.  v.  Wilcox  et  al.  was  a  case  in  Chancery  upon  this  head.     It  came 
on  first  befcro  Sir  John  Strange,  then  Master  of  the  Rolls,  who  decreed  an  ac- 
count, and  directed  allowances  to  be  made  for  what  the  fhctor  had  expended 
€»n  account  of  the  ship  or  cargo;  and  reserved  all  farther  directions  till  after 
the  master's  report.     It  came  on  again  afterwards  for  further  directions,  afler 
the  roaster's  report,  before  the  Lord  Chancellor,  who  was  attended  by  four 
eminent  merchants,  who  were  interrogated  by  him  publicly;  afler  which  ho 
took  time  to  consider  of  it,  and  on  the  1st  of  February,  1 795,  decreed  '^  that 
the  factor  l^as  a  iien  on  goods  consigned  to  him,  not  only  for  incidental  char- 
ges, but  as  an  item  of  mutual  account  for  the  general  balance  due  to  him,  so 
loag  as  he  retains  the  possession.     But  if  he  parts  with  the  po.ssession  of  the 
goods,  he  parts  with  his  lien,  because  it  cannot  then  be  retained  as  an  item  for 
the  general  account."     And  there  was  another  case  in  the  same  court,  of  Gar-? 
dener  v.  Coleman,  a  few  months  afler,  in  which  the  former  case,  determined 
as  I  have  mentioned^  was  considered  as  a  point  settled^  and  this  latter  c|^  of 
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[  133  ]  Gardener  v.  Coleman  was  decreed  agreeable  to  it;  so  that  Mr.  Amyand^eren 
considered  as  factor  or  agent  to  Mejbohm,  and  on  making  the  insurance  upon 
Meybobm's  account,  is  yet  entitled  to  retain  the  policy,  Meybohm  being  in- 
debted to  him  upon  the  balance  of  the  account  between  thera;  and  he  has  a 
Uen  upon  the  policy  whilst  it  continues  in  his  possession.  Therefore,  even  in 
this  view  of  the  case,  Mr.  Tamesz  must  first  have  paid  to  Mr.  Amy  and  the 
balance  of  his  (Amyand's)  account  before  he  could  have  gotten  that  policy  out 
of  Mr.  Amyand's  hands,  and  consequently  Mr.  Tamesz  was  very  far  from  be- 
ing entitled  to  the  benefit  of  it  as  a  ceatui  que  trusty  absolutely  and  entirely. 
See  Gregory  v.  Christie;  1  Park  on  Insurance,  14. 

(c)  0)1  respondentia.  • 
Glover  v.  Black.  M.  T.  1763.  K.  B.  3  Burr..  1394;  S.  C.  I  Bl.  Rep.  405. 
Action  on  a  policy  of  insurance.  Glover  had  lent  money  to  Captain  TryoR 
When  the  of  the  Denham,  Indiaman,  on  a  respondentia  bond,  but  insured  as  for  goods; 
insurance  m  dpt^in  Tryon  had  interest  on  board  equal  to  the  sum  insured.  The  ship  was 
rcfDonden ' ^""^"^  and  her  cargo;  and  now  the  question  was,  whether-an  insurance  as  for 
tia,  It  mast  goods  and  merchandize  should  be  valid  as  for  a  respondentia  interest? 
be  s|»ecifi  Lord  Mansfield,  C.  J.,  held  it  to  be  sufRcient  interest  in  the  goods,  and  (hat 
cally  Stat  a  mortgagee  of  goods  might  insure  those  goods.  The  19  Geo.  52.  has  prohib- 
®^'*  itcd  the  captain  (or  borrower)  from  insuring  any  thing  but  the  surplus  above 

his  respondentia  bonds.  Who  must  insure  the  rest?  The  lender.  No  fraud 
can  be  meant  in  this  case,  by  not  expressing  that  it  was  on  respondentia,  since 
it  is  moro  for  the  benefit  of  the  insurers  to  omit  than  to  mention  it.  In  insur- 
ances upon  respondentia.  Proof  of  the  execution  of  the  respondentia  bond  is 
sufficient  proof  of  interest  in  the  insured. 

{J )    On  profits, 

LucENA  v.   Crauford.  M.  T.  Ifc06.  C.   F.  2  N.  R.  2G9.  M.  T.  IB06.  C.  P. 

aace°raav        P^r  Cur,     Points  arose  in  Grant  v.  Parkinson,  but  were  not  determine  d ; 

bo  effected  ^^®  Court  being  of  opinion  that  the  words  in  dispute,  viz.   '^  profits  valued  at 

on  profits     1000/.  without  other  voucher  than  this  policy,"  only  made  it  a  valued  policy, 

generally,    and  did  not  amount  to  a  dispensation  from  proving  interest.     They  observed, 

and  may  b^tjjii^  though  the  subject  of  insurance  was  profit,  yet  that  the  risk  was,  in  fact, 

edin*i"e     '"^"*'**<^  by  ships  or  goods,  upon  which  the  profit  was  dependant;  that  the 

policy.        preservation  or  destruction  of  which  occasioned  the  profit  or  loss ;  and  that  an 

[  123  ]  insurance  upon  the  profits  of  any  ship  or  goods,  by  way  of  wager,  would  bo  a 

mere  evasion  of  the  statute,  und,  though  not  within  the  words,  must  be  takem 

to  be  within  the  spirit. 

5th,  Description,  of  the  place  at  xohich  the  vessel  is  laden  and  bound  to.* 
1,  Taylor  v.  Wilson.  E.  T.*  1812.  K.  B.  16  East,  824. 
An  insurance  on  freight  from  St.*Ubes  to  Portsmouth,  upon  a  ship  which 
The  in»tt  sailed  with  a  cargo  from  St.  Ubes  to  Gottenburgh,  with  intention  to  proceed 
rupe  may  first  to  Portmouth,  to  take  up  convoy  in  her  way  to  Gottenburgh,  was  bolden 
bjrfor  part  lawful,  though  the  underwriters  had  no  notice,  that  Gottenburgh  was  the  ulti- 
of  an  enure  j^^^^  place  of  destination  of  the  ship  and  cargo.  See  Maidcck  v.  Potts,  Park, 
''''^"«^-       699;  Marsh,  3'i6. 

2.  Raiptes  v.  Knightley.  T.  T.  R.  B.  Skin.  64. 
The  case  upon  evidence  was  a  policy  of  assurance,  drawn  from  Archangel 
Parol  evi  *^  Irf^ghorn;  and  assumpsit  being  brought  upon  it,  the  defendant  said,  that  the 
dance  ia  agreement  before  the  subscription  was,  that  the  adventure  should  begin  first 
not  admifl  from  the  Downs,  but  this  agreement  was  not  put  into  writing.  It  was  said  this 
sible  10        policy  is  but  a  mcio  agreement  by  parol;  but  without  it  be  put  in  writing,  it 

prove  that  ^\i^\[  be  taken  that  the  policy  sneaks  the  minds  of  the  parties:  for  policies  are 
the  voyage  1.^1  i  7  r 

atated  in  *  And  !o  recover  on  ih«»  policy  the  ship  must  have  been  fcclnally  lost;  Thompson  r.  Royal 

the  policy  Exchange  Company  ,1  M.  &  S.  80. 

ij  tfrfivMAt       t  The  policy  ooght  correcily  to  describe  both  the<e  parvicular^,  and  oaght  to  contain  a 

from  Iho  fitatei»«ot  of  the  different  pUcea  at  which,  and  purposca  for  which,  the  ship  is  to  toa«b, 

one  con  stay,  and  trade.     If  a  ship  bo  insured  from  London  to  — >  and  be  lost,  the  policy  is 

lemplated  void  for  uncertainty,  nolwlthstundlng  the  underwriters  may  have  had  a  private  commnni- 

■by  the  par  cation  as  to  her  leal  port  of  destination,  I  Park,  27;  bot  the  omipsion  woold  be  cared  by 

fi09.  verdict;  Filz.  274;  Bara.  463, 
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tiiiogB  weUlcBOWJiy  andi  go  as  far  as  trade  goes,  and  to  eiiffer  thorn  to  be  defeated 
by  agreements  not  appearing,  is  to  lessen  their  credit,  and  to  make  them  of  no 
value  which  yet  are  countenanced  by  two  several  acts  of  parliament.     That 
the  party  may  as  wel^  say  he  is  to  have  ten  guineas  premium  though  the  policy 
says  but  three,  as  to  say  he  assured  but  from  such  a  place,  stiL  the  Downs, 
"wh^a  the  policy  says  it  was  from  Archangel.     The  custom  of  merchants  ought 
to  be  proved  by  those  fhat  have  had  frequent  experience  and  have  known  cas« 
«s  so  ruled.     It  w«s  allowed  that  if  a  ship  was  laden  at  Aleppo  and  catne  to 
Messina,  that  she  noay  be  iosared;  the  adventure  is  to  begin  from  Messina, 
bat  then  it  must  be  so  expressed;  nay,  it  need  not  be  expressed  that  she  was 
.  ladaa  at  Aleppo,  though  the  opinion  of  some  merchants  was  so,  as  Pcmbcr-    [  ^^^  I 
Urn,  C.  J.,  said;  but  iftbe  insurance  was  of  goods  laden  at  Aleppo,  and  they 
were  indeed  laden  at  Messina,  it  might  make  a  difference.     And  also  observ- 
ed that  policies  were  sacred  things,  and  that  a  merchant  should  no  more  be  aN 
lowed  to  go  from  what  he  bad  subscribed  in  them,  than  he  that  subscribes  a 
bill  of  escchange  payable  at  such  a  day,  shall  be  allowed  to  go  from  it,  and  say 
it  was  agreed  to  be  upon  a  condition,  &c.  when  it  may  be  that  the  bill  had 
=  been  negotiated;  for,  though. neither  of  them  are  specialties,  yet  they  are  of 
great  credit,  and  much  for  the  support,  conveniency,  and  advantage  of  trade; 
and  the  jury  (bund  eontraiy  to  the  direction  of  the  Court;  and  afterwards,  in 

-  Michae\inaa  Term,  there  was  another  trial  at  bar,  and  a  verdict  according  to 
direction  for  the  plaintiff^ 

6tA.  Ihicriplion  of  the  tommcnctmenl  xmd  itrmmalwn  of  iht  nsk,^ 
1th,  Detcnption  of  perils  and  risks  insured  agatnst,^ 
Bth.  Description  of  the  premium. 
1.  Daltell  v.  Morn.  M.  T.   1808.  N.  P.   1  Campb.  53'2. 
T!he  defendant  had  underwritten  a  policy  of  insurance,  effected  by  one  Reid,  7^  *.* - 
an  insurance  broker,  on  account  of  the  plaintiff,  upon  goods  by  ship  or  ships,  q^oq^  J^ 
at  aad  from  Berbice  to  Great  Britain.     This  action  was  brought  to  recover  taia^d  is 
baek  the  premium,  on  the  ground  that  the  goods  had  never  been  shipped;  the  iIm  policy 
plaintiff  gave  in  evidence  the  policy  signed  by  the  defendants,  which  contain-  of  the  re 
«d  the -usual  acknowledgment  on  the  part  of  the  underwriters,  "  confessing  ^^'P*.*^*** 
eoTselves paid  the  consideration  due  unto  us  for  this  assurance  by  the  assured,  ^!^  ^^^  -^^^^ 
&e."     Lord  EUenborough.     The  defendant  is  bound  by  the  receipt  in  the  or  \»  eeaela 
p<Sicy.     If  a  man  acknowledges  that  he.  has  received  a  sum  of  money  from  asive  as  be 
•  hrokefy  and  accredits  him  with  his  principal  to  that  amount,  he  shall  not  afler-tweea  him 
wards,  as  between  himself  and  the  principal,  be  allowed  to  say  that  the  broker"^™  *■ 

-  never  paid  him.     I  should  complefely  knock  up  the  insurance  business  if  I  ''*'    ' 
were  to  allow  this  acknowledgment  to  bo  impeached.     It  is  well  known  that 
there  are  running  accounts  kept  between  the  insurance  broker  and  the  under- 

*  See  post,  Div.  (&).    The  risk  on  (he  ship  in  general  commencea  from  her  bogianing 

to  load  and  eentinaes  nnabaled  liil  she  ha«  moored  iwenty-foor  heora  in  safety,  see  1  T.  R. 

250;  on  goeda»  from  the  loading  till  they  are.safely  landed,  which  inclades  the  carriage  te 

the  ahore  in  the  boats  belonging  to  the  ship,  but  not  m  those  belonging  to  the  owner  of  the 

.goods;  see  2  Stra.  12S6. 

\  The  Tariou  perils  against  which  the  insared  means  to  be  proteeted  Bomt  be  distiBetly 

ennumerated  in  the  policy.     This  part  of  the  policy  i«  so  full,  that  scarcely  any  loss  that  is 

lawral  lo   \natiTe  against  can  be  considered  as  omitted.     In  oar  common  polioiea  they  are 

•el  forth  in  the  following  words:  "  touching  the  adventurers  and  perils  which  we,  the  in- 

■aren,  are  eoBtent  to  bear,  and  do  lake  upon  as  in   this  voyage,  they  are  of  the  seas, 

ineB  of  war,  aneoiies,  pirates,  roverv,  thieves,  jettisons,  letters  of  marqc,  reprisals,  takmg 

,at  fa,  arrests  restraints,  and  detainmcnta  of  all  kings,  princes  and  people,  of  what  natioa, 

eondition,  or  qaality  whatsoever,  barratry  of  the  roaster  and  mariners,  fire  and  all  other 

pert/s  Josses  and  misfortaaes,  that  have  or  shall  come  to  the  hart,  detriment,  or  damage  of 

the  eaid  coeds  and  merchand^es  and  ship,  or  any  part  thereof."     Under  the  words,  "  and 

of  alJ  other  perils.  losses,  and  misfortunes,  that  have  or  shall  come  to  the  hurt,*'  everpr 

I  of  risk  to  which  ship  and  goods  are  exposed  from  the  perils  of  the  sea  voyages  is 

This  geaeral  contract  is,  however,  qnalified,  as  we  shall  hereafter  see,  by  the 


■anal  pr'mied  memorandum,  which  will  presently  be  considered  in  the  natural  order  of  the 
iastramenL    In  most  policies  are  inserted  the  words,  '*  lost  or  not  lost,"  by  which  the  in- 
aarer  not  only  t^kee  upon  himself  the  risk  of  future  loss,  but  dlso  the  loss  on  any  that  roa^  • 
already  have  happened. 

VOL.  XI.  12 
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[  125  I  writer;  and  Lord  Kenjon  held  (hat  the  former,  before  pacing  the  preDMunr 
to  the  latter,  might  maintain  an  action  against  the  assured  to  rei*oYer  tlie 
amount  of  them  ae  for  money  paid. 

2.  JoYv.  Bell.  E.  T.  18 IJ,  C.  P.  3  Taunt. 493. 
The  plaintiff,  who  resided  at  Fillaw,  procured  A.  Gordon,  who  was  ajouDg 
man  just  embarked  in  business,  to  effect  the  sereral  policies  iu  question,  upon 
Eieepi  in  an  assurance  that  he  should  address  the  ships  to  him,  and  permit  him  to  ra- 
tb«  caM  of  ceive  the  freight,  and  reimburse  himself  thereout  for  the  amouni  of  the  pte- 
^^'  miums.  Upon  a  communication  of  the  proposal  to  the  underwriters,  they 
gave  Gordon  credit  for  the  premiums:  the  plaintiff .  also  remitted  to  Gordon, 
whom  he  had  drawn  into  other  transactions  with  him,  bills  on  Thornton  and 
Bayley,  which  the  latter  refused  to  accept,  alleging  that  they  waited  for  some 
explanation  from  the  plaintiff,  hot  that  all  would  be  right,  and,  in  the  roemi* 
time,  offered  to  accommodnte  the  plaintiff  by  accepting  his  own  bills  for  the 
like  amount,  upcn  the  security  of  these  policies,  which  Gordon  accordingly 
deposited  in  their  hands.  The  plaintiif,  instead  of  consigniBg  his  ships  to 
Gordon,  as  he  had  promised,  consigned  them  to  Thornton  and  Bayley,  and  as-^ 
signed  the  freight  to  them,  sathat  Gordon  was  lefl  destitute,  as  well  of  the 
means  of  receiving  the  loss  on  the  Vigilant,  and  retorns  of  premium,  as  of  th% 
expected  funds  to  arise  from  the  freight  for  the  payment  ef  the  premiums  to 
the  underwriters.  The  defendant,  therefore,  claimed  now  to  set  off  the  pre* 
miums,  which  he  had  never  received,  against  the  loss  and  returns  to  which  be 
was  liable.  The  jury  thinking  that  when  the  underwriter  signs  a  policy,  and 
thereby  acknowledges  the  receipt  of4he  premium,  the  account  is  finally  closed 
between  the  assured  and  underwriter,  found  a  verdict  for  the  plafntifi.  The 
Court  were  all  of  opinion  that  there  ought  to  be  a  new  triak  The  jury  were 
strongly  impressed  in  this  case,  as  they  were  in  the  case  of  Mavor  v.  Simeon, 
with  the  general  doctrine  that  the  transaction  is  closed  when  the  underwriter 
vrites  his  receipt,  and  that  he  cannot  afterwards  say  the  premium  has  not 
been  paid;  but  the  plaintiff  knew,  as  appeared  by  his  own  letters,  that  Gor- 
don was  perfectly  unable  to  pay  these  premiums.  The  plaintiff  had  prevail* 
cd  on  him  to  efTectuate  these  policies,  in  efflfecting  wl>ich  he  knew  that  .Gordon, 
according  to  the  common  course  of  business,  got  a  receipt  for  his  immense 
sum,  and  he  knew  that  the  defendant  must  give  these  reeeipta^  The  plaiatift 
knew  that  Gordon  had  no  fund  out  of  which  that  money  could  have  been  paid; 
he  knew  that,  according  to  the  course  of  business,  though  receipts  were  to  be 
civen  by  the  underwriters  who  subscribed  the  policies,  yet  in  fact  no  money 
had  ever  passed  between  the  underwriter  and  broker;  he  knew  he  had  prom- 
.  |og  T  i^<I  ^^<3  broker  to  put  into  his  hands- the  proceeds  of  the  cargo  of  the  Viffilaot, 
^  -J  and  that  he  should  also  receive  the  freights  of  the  other  three  shipa;.  and  (hefi 

with  regard  to  the  freights,  he  has  given  the  freights  of  these  three  ships  to 
Thornton  and  Bayley;  they  became  the  assignees  of  the  ships,  and  received 
the  freights,  and  therefore  the  plaintiff  knew  that  the  broker  never  paid  the 
premium.  Knowing  then  that  Gordon  reeeived  the  receipts,  and  that  be 
never  would  pay  the  premium,  he  brings  actions  in  this  court  to  recover  back 
premiums  which  he  knew  never  were  paid  nor  could  be  paid,  so  that  this  m  a 
monstrous  proposition  oti  the  part  of  the  plaintiff,  who  says  by  this  action 
against  the  underwriters,  '^  Return  me  that  premium  which  you  never  receiv- 
ed, but  which  you  ought  to  havo  received,  and  which  you  would  have  receiv* 
ed  if  I  had  not  cheated  the  broker,  by  promising  him  this  fand,  oat  of  which 
he  was  to  pay  the  premium,  and  then  directing  it  into  another  channel."  It  m 
rnipossible  that  it  can  be  supported,  and  therefore  there  must  be  a  new  trial. 
See  3  Taunt.  497;  6  id.  246. 

diA.  Description  rf  »um  intured.  ■ 
iUtlio'tfae  DowELL  V.  Moon.  M.  T.    1815.  N.  P.  4Campb.  W6. 

•5  Geo.  a.  I'^if  vss  ^^  action  on  a  policy  of  ioaarance,  en  the  rules  of  the  Arilfali 
e.  ea.  i.  5.  Asaocffation.  The  policy  contained  the  usual  liberty  to  sue,  labour,  and  trar-- 
'•<iajj"th«el,  concluding  with  the  words  "  to  the  charges  whereof,  we,  the  assured,  will 
speeifica      contribute  eaoh  one  according  to  the  rate  and  quantity  of  his  sum  herein  as^ 
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vfifbd.*'    Tbere  was  a  receipt  lor  the  premium  in  the  commou  form,  at  and  tS-  ^^^^  ^^  ^ 
ter  the  rate  of  eigfateen  guineas  per  cent,  per  annum;  at  the  bottom  there  was""'*''^*' 
a  warranty  against  averages  under  particular  circumstancee,  and  against  the  Q,g\J[*f  i^ 
fehipe  trading  to  or  from* certain  enumerated  places,  together  with  a  memoran- ranee  by 
^om  staging  that  in  case  the  ship  should  be  lost  or  sold  the  scared  waste  con-  the  mem 
tfilrale  and  paj  his  proportional  share  of  such  losses,  averages',  &c.  as  should  b«ni  of  a  m 
luippen  to  I  he  ships  underwritten  by  the  secretary  for  his  account,  three  days^|?^I  ^^ 
«fker  Che  day  on  which  the  said  ship  might  be  lost  or  sold,  and  no  longer.  snipownen 

-    Gibba,G.J.     I  shall  hc^d  this  policy  to  be  valid.     The  members  of  the  ^" ^^ '3^^2,1 
Aasoeiation  caotieosly   guard  against  any  joint  liability.     According  to  the  sam.  is  va 
terns  of  their  j^eemeat,  if,  when  a  loss  happens,  any  of  the  members  are  in-  lid  without 
aolveaty  the  owner  of  the  ship  which  is  lost  has  no  claim  for  their  share  of  the  the  earn  ior 
GootrihtttioBa  upon  the  other  parties  to  the  policy.     Thus  for  each  portion  of  ^bich  the 
Ihe  flam  insured  there  is  only  the  separate  responsibility  of  a  siagle  under-  fnlmhera 
arriter,  in  the  same  manner  as  if  the  policy  were  subscribed  at  Lloyd's  Cof-  may  have 
lee-house  by  a  number  of  unconnected  individuals.  inmrod  he 

lOih,  DeBcripHon of  date*  ^  >iv tpecifi 

African  Go  want  v.  Bull.  M.T.   1670.  K.  B.  1  Show.  133.  ?     '"f*'L 

An  action  on  the'case  was  brought  by  the  plaintiflT  upon  a  policy  of  assur-  ^{l^^ ' 
«ftce.    The  defendant  pleads  a  custom  of  merchants,  that  iC  any  writing  or 
policy  of  asaurance  be  made  and  subscribed  upon  any  kind  of  goods  on  board  ^^^^  ^^^  of 
-mnf  Mpy  su<5h  goods  are  to  be  deemed  upon  account;  and  if  such  a  number  the labicrip 
-aC  aastf rem  ahoitld  subscribe  such  writing  to  pay  divers  sums  of  money   as  tioo  to  the 
•alMMild  amount  to  the  vahie  of  the  goods  mentioned  to  be  assured,  then  all  policy  i« 
cAher  insnrera  that  should  subscribe  after  such  number,  by  which  the  nooney  "^^^V^'  ^ 
mo  auhecribed  amounted  to  the  value  of  the  goods,  were  used  to  be  discharged   ^  ^ 

•from  pajrmoit  of  the  sums  subscribed,  though  such  goods  were  wholly  lost, 
•and  were  to  return  their  premium ;  that  the  policy  in  the  declaration  was  upon 
aceoant;  that  the  goods  the  plaintiffs  had  en  beard  were  worth  but  2^40/.; 
4hat  twenty-three  men  had  subscribed  100/.  each,  and  that  the  defendant  was 
4he  next  aubscriber;  that  by  reason  of  those  subscriptions  before  his  he  was 
•diacharged  from  his  premise,  and  bound  to  pay  back  his  premium,  and  did  af- 
4er  the  same,  he.  The  plainttfT  replies,  that  if  any  such  a  number  subscribe 
io  the  value,  and  none  prove  insolvent,  then  to  be  discharged.  Msque  Hoe. 
That  there  is  any  such  custom  as  the  defendants  hath  alleged,  and  thereupon 
istfoe  was  joined;  and  at  the  trial  it  was  proved  very  plainly  and  fully  by  sev- 
eral witaeafos;  and  that  there  was  never  an  instance  to  the  contrary,  but  one 
ipayment  on  purpose  since  the  action  commenced;  that  where  the  policy  is 
«poa  Che  aecmmty  and  not  upon  goods  vahud^  certain  or  value  blank,  the  last 
aabscfibera  are  not  bound  as  in  the  latter  cases  they  are.  .  And  we  had  a  ver- 
4iiet  for  the  defendant.  It  was  moved  in  arrest  of  judgment,  that  this  was  an 
aniiperttnent  plea^  end  the  custom  unreasonable  that  they  should  be  discharged 
4in  satisfaction  of  the  whole  loss,  when  some  prove  insolvent. 

Per  Cur.     The  plea  is  ill,  if  upon  a  demurrer;  but  good  after  issue  joined^ 
and  you  put  them  upon  it,  and  the  custom  is  reasonable. 

1 11^.  JVoms  of  underwriUra  or  agents,  t 
\9ik.  Jlfernorondam  at  the  end  cf  the  paliey.X 
•  The  aa  Goo.  a.  G.  ea.  <•  a.  diroola  thaKhe  eommiiMOMn  or  their  offic«r  ahall  wrde 
or  mark  en  eveiy  poliey  the  day,  month,  and  ysar,  when  any  printed  vellum,  parchment, 
4>r  p^per,  BUmped  with  the  policy  stamp  shall  be  doliverad  by  them  to  be  used.  The 
policy  most  be  issued  within  three  days  afler  the  insaraoce  is  made,  under  a  penalty  for 
met  immg  it;  and,  ther^ore,  altkoafh  it  is  usaal  befere  the  policy  is  forflnally  filled  op  to 
maka  a  miaste  of  the  iuorsnee,  wUh  the  initials  of  the  peraoiia  wlio  agree  to  insare,  the 
jnMBOveadaai  b  not  in  i^aeral  of  any  efiieacy;  8  Easti  672. 

f  If  a  persoB  employed  ae  an  agent.to  anbscribe  a  policy  signs  it  in  Ims  «wn  **■?*••  T^**"' 
oat  mentioning  his  principal,  he  will  be  personally  responsible;  see  5  M.  &  S.  846;  2 
Sm.  aaa.  Tho^  policy  may  be  signed  by  the  nnderwriter  personally  or  by  his  agent ;  bnt 
ia  tha  latter  ca^e  the  name  of  the  principal  should  be  introduced.  A-veibal  anlbonty 
Mffieoe  to  saoetion  the  aigning  by  an  agent,  unless  the  pol»y  is  under  seal;  be  mast  thea  be 
«atherixed  by  deed;  7  T.  E.  20a.  As  to  proYing  the  agent's  authority  to  sabsonbe  the 
00/iey,  see  past,  Relative  to  reoiedy  ter  breach  of  the  policy.  . 

X  Tia  BMBieraadaai  at  tha  aad  of  the  policy  ii  ataally  introduced  to  preTent  htigation 
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[  138  ]   (£)  Rblativb  to  tbe  legallitt  or  illboalitt  of  thb-tradb  or  TOrACB'- 

(a)  Trading  with  enetntet. 
I.  Pons  V.  Bkf.l.  E.  T.  1800.  K.  B.  8  T.  R.  648;  S.  C.  1  ^  B.  34a, 
'Merchan  Upon  a  writ  oi  error  it  appeared  ihat  at  the  trial  the  plaintifiii  below  proved 
dize  parent  ^  evidence  the  policy  of  insurance  in  the  declaration  mentioned,  sttbscribed 
io.tirc«tite**/  ^oii^  and  dated  the  7th  of  December,  17B7;  and  that  the  policy  wasef- 
to  be  im  fected  in  London  by  Barrett  and  Company,  insuranee  brokers  there,  by  the 
ported  into  orders  and  for  the  benefit  and  risk  of  the  plaintifTe,  then  and  still  being  Bril- 
ibia  conn  ish  merchants  resident  in  London  and  interested  in  the  goods  insured  to  the 
Ary,  cannot  value  mentioned.  That  the  ship  Elizabeth  was  a  neutral  ship  belonging  to 
vttlid  8Db^  H.  Bannerman  and  Son,  of  Greetsil  and  Embden,  in  Prussia,  bound  ok  ihm 
JMt  of  UMor  v^^y^S^y  insured  from  Rotterdam  to  Hull;  and  that  the  clearance  of  the  skip 
AiGA.  was  ostensibly  from  Rotterdam  to  Norden,  because  the  persons  then  exercis- 

ing the  powers  of  government  in  the  United  Provinces  would  not  permit  th# 
i^ip  to  be  cleared  out  from  Rotterdam  to  Hull,  or  any  other  port  of  Great 
Britain;  and  that  the  goods  insured,  consisting  of  sixty  casks  of  madders^ 
were  laden  on  board  the  Elizabeth  at  Rotterdam,'  to  be  conveyed  from  thence 
to  Hull  by  one  Robert  Twiss,  then  being  the  agent  of  tbe  plaimifl^  bek>w,  and 
residing  at  Rotterdam,  by  their  orders  and  for  their  use,  and  were  consigned 
by  him  to  Messrs.  Hewson  and  Gunnes,  at  Hull,  who  then  were  the  agenta  of 
the  plaintiflis  below,  by  their  order  and  for  their  sole  accounts  and  risk.     Thai 
the  ship  Elizabeth,  having  the  goods  insured,  afterwards,  on  the  18th  of  De- 
cember, 1797,  sailed  from  Rotterdam  for  Hull,  and  was  captured  on  her  voy- 
age the  next  day  by  a  French  ship,   an  enemy  to   the  King;  whereupon  t^ 
counsel  for  the  plaintiff  in  error  on  his  part  proved  in  evidence  thai  the  said 
aixty  casks  of  madders,  before  the  lading  of  them  on  board  the  Elizabeth,  and 
ibelbre  the  policy  was  subscribed  were  purchased  by  Twiss,  their  agent  resi- 
dent at  Rotterdam,  in  order  to  be  sent  from  Rotterdam  to  Hull,  on  their  ac- 
count and  risk  at  London,  and  were  afterwards  laden  on  board  the  ship  at 
Rotterdam  for  that  purpose.     The  six  bills  of  ezchango  were  drawn  by  Twiss 
in  payment  for  the  madders  at  Rotterdam,  but  dated  at  Hamburgh  op<m  the 
defendants  in  error;  and  which  bills  having  been  indorsed  by  the  payers  there* 
of  respect i\ely  were  afterwards  duly  accepted  and  paid  by  the  said  defendants 
in  error  in  London.     That  before  and  at  the  time  of  the  said  purchase  of  the 
said  sixty  casks  of  madders  by  Twiss,  and  of  the  loading  of  them  on  board  the 
Elizabeth,  in  order  to  be  conveyed  from  Rotterdam  and  Hull,  for  and  on  ac- 
count of  the  defendants  in  error,  and  also  before  and   at'  the  time  that   the 
plaintiff  in  error  subscribed  the  policy  of  assurance  thereon,  and  before  and 
at  the  time  of  the  ship's  departure  from  Rotterdam  towards  Hull,  and  of  the 
capture  of  the  sai(}  ship  and  madders  as  aforesaid,  hostilities  had  commenced 
and  still  existed  between  Great  Britain  and  Iho  f>ersOns  exercising  the  powers 
of  government  in  the  said  United  Provinces.      That  the  pl^^intiff  in  error  also 
proved  the  payment  of  the  premium  into  court  in  this  action;  whereupon  the 
counsel  ibr  the  plaintiff*  in  error  insisted  at   the  trial,  that  upon  the  matter  so 
proved   in  evidence  the  plaintiffs  below  were  not  entitled  to  recover  agaioat 
{  129  ]  him;  that  the  policy  upon  the  said  madders  was  void;  for  that  it  is  not  lawful 
for  JSritish  subjects  to  carry  on  trade  with  any  nation  which  at  the  time  is  in  a 
state   of  open  war   and   hostilities   with   Great  Britain,  nor  to  purchase  any 
goods  in  such  nation,  and  import  them  from   thence  to  Gr<?al  Britain.     The 
bill  of  exceptions  then  stated  rho  judge's  direction  to  the  jury  to  find  a  verdict 

ebODt  flmall  loftos.  Next  followi  the  asnal  ni«inorandarii,  whieh  is  intiodoecd  to  prevent 
litigation  at)oat  trivinl  loMes,  and  iostcs arising  from  the  periihableqaaltty  of  Mme description 
t>f  goods*.  The  ineraernndttin  is  otoaHj  to  the  following  efTeci:  »'  N.  B.  Corn,  6sii,  mIi, 
frnir,  floor,  and  seed,  are  warran  ed  free  from  average,  uokss  general  or  the  ship  be  strand- 
ed; sagar,  tobacco,  hemp,  flax,  liidca,  and  8k  ins,  are  warran  led  free  from  average  anderS/. 
cent  per  and  a)l  other  goods,  also  the  ship  and  freight,  are  warrantedfreeof  average,  wider 
8/.;  per  cent.,  aniess  general  or  the  ship  be  stranded/*  The  words  in  italics  have  been 
ontiued  for  several  years  in  the  form  of  policies  adopted  by  the  two  in«nranee  companies, 
iriz.  Londun  Asfurance  and  the  Roval  Exchange  Assurance;  sec;  p^stt  Div.  {b)  Constroc* 
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lor  Utt  {dsialJfii  betovr,  tlie  finding  of  4oeh  verdiel  accordiosljr,  and  llie  as- 
sigiiment  of  errors  thsreon  in  the  usual  form*     It  was  coatended  for  the  plain* 
tia  in  error,  that  this  is  an  illegal  insurance,  because  it  was  made  to  protect 
the  transportation  of  goods  purchased  in  an  enemy's  country  into  this;  and  - 
by  the  common  law,  -all  trading  with  an  enemy  is  illegal.     It  appears  on  the 
record  that  there  was  open  war  between  this  country  and  Holland;  that  du- 
ring that  time  Bellas  agent,  re<;idont  in  the  epemy's  country,  purchased  the 
goods  in  question  for  him  there,  which  is  direct  trading  with  an  enemy ;  and 
that  Bell  afterwards  made  the  contract  with  plaintiOls,  on  which  this  action 
was  brought  ia  order  to  secure  to  himself  the  benefit  of  suck  illegal  trading. 
But  if  the  original  act  were  unlawful,  no  sebsequent  contract  for  giving  it  ef- 
fect can  be  supported  in  law. 

The  Court  said  they  had  very  fully  considered  the  question,  immediately 
after  the  very  leacned  argonent  which  had  been  made  by  the  King's  fuivocate 
in  the  last  term.     Tiiat  the  reasons  which  he  had  urged  and  the  authorities  he 
had  cited  were    so  many,  so  uniform,   and  so  Gonclusive  to  show  that  a  Brit- 
ish subject 'a  trading  with  an  enemy^  was  illegal,  that  the  question  might  be  con- 
-  sidered  as  finally  at  rest.     That  those  authorities,  it  was  true,  were  mostly 
drawn  from  the  decisions  of  the  Admiralty,  and  that  after  all  the  diligence 
vrliich  had  been  used,  there  was  only  one  direct  authority  on  th^  subject  to  be 
found  inlUe  common  law  books,  and  that  one  was  to  the  same  eiScct;  but  that 
the  circumstance  of  their  being  that  single  case  only  was  strong  to  show  that 
the  point  had  not  been  since  disputed;  and  that  it  might  now  be  taken' for 
granted,  that  it  was  a  principle  of  the  common  law,  that  trading  wiUi  an  ene« 
my  without  the  King's  licence  was  illegal  in  British  subjects.     That  it  was, 
therefore^  needless  in  this  case  to  delay  giving  judgment  for  the  sake  of  pro- 
nouncing the  opi;iion  of  the  Court  in  more  formal  terms,  more  especially  as 
ibey  codd  do  little  more  than  recapitulate  the  judgment  with  the  long  train  of 
authorities  already  to  be  found  in  tlie  dearest  terms  in  the  printed  report  of 
the  case  of  the  sloop,  published  by  Dr.  Robertson.     That  the  consequence 
was,  that  the  judgment  of  the  Court  of  Common  Pleas  must  be  reversed. 
2.  Witso.N  V.  Marxatt.  M.  T.  I79«.  K.  B.  8  T.  31. 

Action  on  a  policy  of  insurance.     By  an  article  of  treaty,  which  was  con- 
firmed by  the  statute  37  Geo.  3.  c.  9T.  s.  22.  the  United  States  of  Amorica  And  «vtta 
are  permitted  to  trade  to  and  from  the  British  territories  in  India.     It  was  tonchiag  at 
contended,  notniihstandiag  the  treaty  and  statute,  that  the  insurance  in  ques-?^°  enmaj'B 
lion  was  upon  an  illegal  voyage,  being  ^*  at  and  from  'Bourdeaux  to  Madeira    I    ^^  | 
and  the  East  Indies,  and  back  to  America,"  whereas  the  treaty  meant  to  tola-  f^^^>^^  ^" 
rate  no  other  trading  than  a  direct  one  between  America  and  the  East  Indie's;  ^^^  ^^' 
and  also  it  was  insisted,  that  Butler  and  Callet,  the  persons  for  whose  benefit  vitiate  the 
this  insurance  was  efiected,  were  iK>t  entitled  to  the  benefit  of  the  treaty,  they  policy;  bat 
being  natural  hem  subjects  of  this  country,  but  one  of  whoin  after  the  ratifica^*  natnral 
tion  of  American  independence  had  gone  with  his  wife  and  family  to  reside  in  ^^^^  '°^  . 
America,  has  ever  since  been  domiciled  there,  and  received  as  a  citizen  of  ;J.^J^^^  •^'^^ 
the  States  of  America;  and  the  other  of  whom  was  resident  and  domiciled  in  neotral 
America  before  the  independence  uf  that  country,  and  has  continued  to  be  re- state  is  net 
sident  and  domiciled  there;  and  because  their  agent,  the  plaint  iff,  when  fie  prevented 
shipped  the  goods,  and  when  he  caused  the  policies  to  be  effected,  was  rest-  f''^"'  ^^^ 
idem  in  and  a  subject  of  Great  Britain,  and  knew  that  the  ship  was  destined  !"^  ^ '^*' 
for  the  Britiah  tcmtoriea  in  India.     The  special  verdict  in  this  case  was  three  ^^  property 
44mes  argued  in  the  King's  Bench,  and  once  in  the  Exchequer  Chamber,  and  to  be  cen 
the  learned  judges  composing  both  those  courts  were  unanimously  of  opinion  vejcd  from- 
that  a  natural  born  subject  of  this  country,  though  he  cannot  throw  off  his  al-eoehnea 
iegiance  to  the  country,  yet  may  be  a  citizen  of  America,  for  the  purposes  of '™^  ■***•  *° 
commerce,  and  entitled  in  the  latter  character  to  all  the  benefits  of  the  ^ »"«»•/;  Ji^a,'**  '* 
and  the  trade  allowed  by  the  treaty  between  America  and  the  East  Indies  ^jti,  (hj^ 
need  not  be  direct;  it  may  be  carried  on  circuitously  through  any  country  incouDtry. 
£urope,  including  Great  Britain.  .  The  plaiiitifTs  had  judgment.    In  the  Court 
of  King's  Bench  Lord  Konyon   added,  that  if  in  the  commencement  of  one 
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entire  veyage  tliere  be  any  thing  illegal^  and  an  iasuraaee  be  etbeted  on  Ch^ 
latter  part  of  the  voyage,  which,  taken  by  itself  would  be  legal,  auch  illegd 
commencement  would  have  made  the  whole  illegal,  and  the  assured  could  not 
recover  upon  the  policy.  See  1  B.  &  P.  4S0;  Sid.  113,  114;  1  Hogg,  100; 
8  T.  R.  546. 
To  render  3.  MuLLKR  V.  Thompsok.  H«  T.  181 1.  N.  P.  S  Campb.  610. 

the  trading      Action  on  a  policy  of  insurance.     The  ship  was  Danish,  and  brought  a  car- 
^^^H*^  et     ^^  ^^  wines  from  Bourdeaux.     These  she  unloaded  and  reloaded  at  Chatham; 
of'hoftUity  the  captain  likewise  put  on  board  there  eight  cases  of  British  manufactured 
mnit  hnvn  goods,  which  together  with  his  British  papers,  he  stowed  away  in  the  bottom 
been  done  of  the  hold.     The  ship  then  proceeded  on  her  ulterior  voyage;  and  after  toudi- 
bj  tkii        ing  at  Gottenburg,  she  was  captured  by  a  French  privateer,  and  carried  into 
country;     Dantaic.     At  first  there  appeared  no  evidence  against  her,  and  she  would 
^uie^mere  ^^^^  escaped  had  not  the  British  goods  and  papersHbeen  afterwards  discover- 
I   exelad    ^^i  ^"^  ^7  ■Beans  of  them  she  was  condemned,  with  her  whole  cargo.    The 
ing  Dritiih  underwriters  first  objected  that  the  voyage  was  illegal,  as  our  ships  were  ex- 
veMelfl  is     eluded  from  Konigsberg,  which  must,  therefore,  be  considered  an  enemy's 
■ecinffi       port«     Lord  EUenborough.  We  are  treated  very  discourteously  there;  but  it 
^•*''i*^l  1  ^  ^^^  ^  ^^  considered  an  enemy's  port.     Konigsberg  belongs  to  Prussia;  we 
1   i^M  are  placed  in  a  strange  anomalous  situation  with  regard  to  that  country  and 
others  on  the  continent,  but  it  is  not  that  of  war.     We  have  published  no  de- 
laration  of  war  against  Prussia;  we  have  not  issued  letters  of  marque  and  re- 
prisals; we  have  not-done  any  act  of  hostility.     Therefore,  though  the  rela- 
tions of  amity  are  not  very  strong  between » us,  yet  we  are  not  at  war  with 
Prussia,  and  a  voyage  from  Bngland  to  a  Prussian  port  is  not  illegal. 
4.  Atkinson  v.  Abbott.  £.  T.  1809.  K.  B.  11  East,  13d;  S.  C.  1  Campb. 

A  d  tb     •    *  635. 

•l^eet  of  Insurance  on  provisions  from  London  to  Helsingberg,  the  Sound,  and  Co- 
tUeadven  penhagen,  all  or  either,  which  provisions  were  intended  for  the  supply  of  the 
cnre  may  British  fleet  and  army,  then  engaged  in  the  expedition  against  Copenhagen, 
render  the  of  which  they  were  then  in  possession,  but  were  about  to  evacuate  it,  and 
''llnT'ltk  *  ^^^^  consigned  to  merchants  there  and  at  Elsinere.  If  it  had  been  made  out 
che^TeHer  ^^  evidence  that  this  was  a  voyage  intended  to  supply  the  enemy  with  provi- 
may  bave  ^^  ^h^^  would  at  once  have  avoided  the  pdicy;  but  the  defendant  failed  in 
been  dentin  his  attempt  to  do  that,  and  the  jury  were  satisfied  that  that  Was  not  the  ob- 
M  to  nn  onject  of  the  adventure.  The  obvious  intention  of  it,  and  so  it  was  understood 
einjr*e  b^  the  jury,  was  to  supply  our  own  fleet  and  army  off*  Copenhagen;  and  if,  on 
l^^'^'  his  approach  to  that  place,  the  captain  had  not  found  that  fleet  there,  he  would 

probably  have  gone  to  Helsignberg. 

Lord  EUenborough,  C  J.  determined,  however,  that  the  mere  circumstance 
of  taking  a  clearance  to  a  place  where  a  ship  does  not  intend  to  go,  does 
not  make  the  voyage  illegal  so  as  to  vacate  the  policy;  and  said,  but  I  am 
not*  satisfied  that  the  captain  had  determined  not  to  go  to  Helsingberg  in  any 
event. 
^,j  jjj,  6.  GasT  V.  Mason.  H.  T.  1786.  K.  B.  1  T.  R.  88. 

Coarti  will      The  defendants  were  West  India  merchants,  and  had  property  in  the  islands 
not  grant «  cafHured  by  the  French  in  the  last  war;  that  it  was  a  common  practice  to  sup- 
new  trial     ply  these  islands  with  provisions  from  Ireland,  notwithstanding  they  were  in 
■Mtply  te    (ii^  hands  of  an  enemy;  that  the  defendants,  who  acted  as  their  own  brokers, 
denee  of'    ^'^^  ^^^  ^^^'  purpose  employed  neutral  vessels,  and  had  caused  them  to  be  un- 
the  illegal   derwritten  by  the  plaintiff,  from  different  ports  on  the  continent  to  Ireland, 
AtHgu.       thence  to  Madeira,  and  St.  Thomas,  and  to  all  of  them  was  annexed  the  liber- 
ty of  going  to  any  one  of  the  captured  islands.*  It  had  been  long  doubted 
wbet^sr  these  policies  were  legal;  but  in  the  case  of  the  Bella  Juditha,  where- 
on a  similar  policy  was  effected,  the  Court  were  of  opinion  that  the  assured 
could  not  recover.     The  plaintiff,  in  consequence  of  the  above  decision,  had 

*  And  it  most  appear  that  a  trading  with  the  enemy  was  in  the  contemplation  of  the  in- 
snred;  merely  trading  between  p!acea  where  there  are  hostile  pdrttes  will  n^t  inYalidate  the 
policy. 
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refined  to  pay  wker^  there  had  been  a  loss.  The  defendant's  counsel  at  the 
trial  coatendedy  that  as  these  Toyages  were  iUe^^al,  as  both  the  parties  were 
wpcirt  delicto^  the  maxim  of  law  mtHor  e9t  eondiho  posndenfts,  ought  to  prevail; 
hut  Lord  Mansfield,  being  of  opinion  that  these  policies  were  not  illegal  on  the 
^  face  of  them,  directed  a  Terdict  for  the  plaintiff. 

Per  Cur,    The  defendant  makes  this  application  to  the  Court  in  order  to    [  132  "] 
supply  his  own  negligence,  when  it  is  CTident  he  was  not  taken  by  surprise 
at  the  (Hal.     If  it  do  not  appear  on  the  face  .of  the  policy  that  it  is  roid,  it 
ought  to  hare  been  shown  by  evidence;  but  no  such  evidence  was  offered. — 
Rule  refused     See  1  Wils.  98;  Salk.  653. 

6.  Blacxburne  V.Thompson.  H.  T.  1812.  K.  B.  3  Campb.  61;  S.  C.  15 
East,  81.  S.  P.  Johnson  v.  Greavks.  2  Taunt  344. 
The  King  having  by  orders  in  council,  declared  certain  ports  in  St.  Domin-  When  a  co 
go  not  hoetiloy  which  had  formerly  been,  but  were  no  longer  in  the  possession  lonj  which 
Bor  under  the  dominion  of  France^  though  such  declarations  were  made  for**"  ^•^^  *" 
collateral  and  limited  purposes,  not  covering  in  their  terms  the  trading  in  Jfon'^^of^'^e 
question,  a.trading'to  such  ports  from  parts  of  the  King's  dominions  not  being  mias,  is  in 
named  in  such  limited  orders.  cideo tally 

Per  Cur.     It  must  be  held  to  be  legalized,  the  same  as  to  neutral  ports  inrAcogn'sed 
seneral,  by  such  authoritive  recognition  of  thidse  ports,  St.  Domingo  not  being  ^y  ^rxiiah 
hostile-,  and  the  inference  as  to  the  legality  of  such  neutral  trade  is  not  rebut-  ^^  orstate 
ted  by  a  subsequent  order  of  council,  opening  the  trade  generally  (so.  as  toco-«r  andar 
ver  in  its  terms  the  particular  adventure)  to  all  ports  of  St.  Domingo  not  in  their  domis 
the  poesession  of  France.     And  such  trade  to  neutral  ports,  requiring  no  li-jon,  aavb 
cence  from  the  crown,  is  not  restricted  by  the  fact  of  a  British  ship  carrying  aJ*®^  ^f  this 
licence  for  trading  to  them  from  Great  Britain  with  a  certain  specified  car^o;  ^^""^|7 
but  the  British  trader  may  notwithstanding  carry  other  lawful  goods,  and  m-  |^*|^(irta 
sure  his  whole  adventure,  and  may  recover  from  the  underwriter  a  loss  arising  «  colaay 
from  capture  by  a  British  cruiser,  though  induced  by  the  fact  of  such  trading  m  rscsga't 
with  goods  not  covered  by  the  licence,  which  was  produced  to  the  captor;  for  *d. 
the  license  itself  not  being  necessary,  the  carrying  of  goods  not  included  in  it 
was  no  legal  cause  of  seizure,  however  it  might  operate  upon  the  question  of 
^cotts  in  the  prize  court. 

(b)   Trading  with  netUrals. 
1.  Barker  v.  Blakes.  H.  T.  1808.  K.  B.  9  East,  283. 
Per  Cur.    It  is  no  breach  of  neutrality  4br  a  neutral  ship  to  carry  enemy's^  neatral 
property  from  its  own  to  the  enemy's  country,   the  voyage  and  commerce  not  J^'^"f*^ 
being  of  a  hostile  description,  nor  otherwise  expressly  or  impliedly  forbidden  ed  inoarry 
by  the  law  or  policy  of  this  country,  though  the  neutral  thereby  subjects  hisingeoa 
ship  to  be  detained  and  carried  into  a  British  port  for  the  purpose  of  search;  ny'i  pro 
ano,  therefore,  a  British  under^vriter,  after  condemnation  of  the  enemy's  V^'^J  ^'^^^ 
goods  found  on  board,  and  liberation  of  the  ship  and  the  rest  of  the  cargo  i"|||o*^«aral 
liable  to  the  neutral  owner  of  goods  insured  in  the  same  ship  whose  voyage  i    133  i 
was  so  interrupted,  either  as  for  a  total  loss,  if  notice  of  abandonment  up.on  ^  ^l^^  ^^^ 
the  loss  of  the  voyage  be  given  in  reasonable  time,  or  for  average  loss,  if  such  my 'a  eoan 
Ikoiice  be  given  out  of  time.  t'7*  >"<!  * 

ei.  BaoMLav  v.  Heseltine.  M.  T.  1807  K.  B.  1  Campb.  75.  pojjcy  «f 

•Asniiapsit  on  a  policy  of  insurance.     The  defence  first  attempted  was,  that  ^*^^  -^ 
the  goods  were  destined  not  for  Messina  but  Leghorn;  and  that,  as  Leghorn  ^j^\\^* 
had  been  sotae  time  before  permanently  occupied  by  the  French  troops,  an  in-  So  if  one 
#urenceon  such  a  voyage  by  an  English  subjectr  was  illegal  and  void.     Thebjansatral 
only  evidence  ic  support  of  this  was  an  expression  in  the  bill  of  lading,  which  onaTojrsga 
stated  that  the  goods  were  to  be  delivered  to  Joseph  Chesmin  and  Peter  |^  *  J!^^^ 
I>e]ia  Ganga  and  Co.  10  Leghorn;  but  the  captain  of  the  ship  swore  poeitivety  ^J^^^l^* 
thai,  (hough  the  consignees  resided  in  Leghorn,  he  was  proceeding  when  he  ^^  nt^um\ 
was  captured  to  Messina,  in  Sicily,  there  to  deliver  the  whole  of  his  cargo.        owasr  is 

*  Bat  if  a  oaatral  violaias  hi§  neatratity  by  alTordiog  direct  assistunee  to  the  enemy,  as  ,:jujr'iJ\ 
•eareyiag  aroui*  ammnnhion,  and  warlike  stores,  the  traffic  is  illegal,  aad  the  policy  eon-  '  ^  ^ 

ssqaently  void;  see  Vattel.  b.  3.  e.  7.  t.  106;  I  Roll.  Ab.  27;  8  id.  108;  4  id.  94.  854. 
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placo  ©cca       Lord  Ellenborough.     I  do  not  know  that,  merely  because  an  alien  happetRr 

pied  by  th«to  bg  resident  in  an  enemy 'a  country,  goods  to  be  delivered  for  him  at  a  neutral 

«"*"»>•       ^j.  friendly  port  are  on  that  account  uninsurable.     Suppose  a  British  merchant 

to  be  entrapped  and  confined  in  an  enemy's  country,  it  can  scarcely  be  said 

that  all  the  trade  he  may  still  carry  on  is  in  aid  of  the  King'»«nemieSj  il  legal, 

and  incapable  of  being  insured. 

(c)    Tradinf^  to  (he  East  Indies,  and  SoiUh  Seas* 
The  trado    Camden  v.  Anderson,  E.  T..1798.  House  of  Lords.  1  B.  &  P.  272;  S.  C.  8 

or  voyago  •■■  •  *^'   4^* 

insnred  The  Court  held  that  the  exclusive  right  of  tradtfig  to  the  East  Indies,  gran^ 

Uading  to  ted  to  the  East  India  Company  by  Stat.  9  &  10  W.  3.  has  never  been  put  an 
an  ""'""S^  end  to,  and  any  infringement  of  it  is  a  public  wrong;  though  such  parts  of  that 
exc"a9?Te  ^  ^^^  ^^  inflicted  penalties,  Sfc.  were  repealed  by  55  Geo.  3.  c.  52;  and  though 
privileges  ^^^  latter  act  says,  that  no  acts  or  parts  of  acts  thereby  repealed  shall  be  pfea- 
granted  to  ded  or  set  up  in  bar  of  any  action,  &c.,  it  is  competent  to  underwriters  who 
the  East  In  have  subscrib'ed  policies  on  ships  trading  to  the  East  Indies,  in  contravention 
dia  Compa  ^f  ^1,^  9  ^  iQ  W.  3.  to  avail  themselves  of  the  illegality  ot  such  trading  in  an 

dates ^he     ^^^^o"^  brought  on  the  policies. 

polic-.  (c^)  Trading  ctmtrary  to  the  revenue  late. 

[  134  ]   I.  Planthe  v.  Fletcher.  M.  T.  1779.  K.  B.  Doug.  251.  Boucher  v.  Law- 
son.  Ca.  Temp.  Hard.  89.  Tarletox  v.  M'Gowley.  Peake,205.  John- 
son v.  Machielsne.  T.  T.  1811.  N.   P.  3  Campb.  45.  James  v.  Cath- 
Ab  iassT  '  ERwooD.  T.  T.  1823,  K.  B.  3  D.  &  R.  190. 

wMeio  con  The  plaintiff,  Planche  and  Jacquery,  merchants  in  London,  insured  goods 
4rav»tloii  "  on  board  the  Swedish  ship  called  the  Maria  Magdalena,  lost  or  not  lost,  at 
noola**'*  and  from  London  and  Ramsgate  to  Nantz,  with  liberty  to  call  at  Ostend,  be- 
invalid  bui'"o  *  general  ship  in  the  port  of  London  for  Nantz."  There  was  a  declara- 
noi  if  it  tion  in  the  policy  that  the  insurance  was  made  on  account  of  ^^  certain  persons 
merely  con  carrying  on  trade  under  the  name  and  firm  of  Vallee  and  Du  Piessis,  Mon- 
duces  to  ansieur  Lusseau,  le  Jcunc,  Guillaume  Albert,  et  Poitier  de  la  Gueule."  The 
*"'""<^*  defendant  underwrote  the  policy  for  300/.  at  three  guineas  per.  cent.  The 
roveon  ship's  clearances  from  the  Custom-house  in  London,  and  her  other  papctv,  were 
guUtioRsof^^^  made  out  as  for  Ostend  only;  but  the  ship  and  goods  were  intended  to  go 
a  foreign  directly  from  London  to  Nantz,  without  going  to  Ostend.  Bills  of  lading  in 
•tate.  the  French  language,  dated  the  1 8th  of  July,  1778,  were  signed  by  the  captain 

in  London,  but  purporting  to  be  OMide  at  Ostend,  and  that  the  goods  were  ship- 
ped there  to  bo  delivered  at  Nantz.  The  policy  was  subscribed  by  the  defen- 
dant on  the  7th  of  July,  and  the  lading  was  taken  in  between  the  24th  of  July 
and  the  17th  of  August.  The  proclamation  for  making  reprisals  on  French 
ships,  &.C.  bore  date  the  29th,  and  appeared  in  the  Gazette  on  the  31st  of  Ju- 
ly. Two  underwriters  had  signed  the  policy,  aQer  the  proclamation,  at  tlio 
same  premium  of  three  guineas,  on  the  3}st  of  July,  and  the  other  on  the  7th 
of  August.  The  ship  sailed  on  the  24th  of  August,  and  was  taken  by  a  King^a 
cutter  on  her  way  to  Nantz.  After  her  departure  from  Gravcsend  the  cap- 
tain threw  overboard  all  the  papers  he  had  received  from  the  Custom-house  at 
London:  they  had  been  obliterated  by  the  Custom-house  officers  at  Gravesend 
and  were  no  longer  of  any  use.  The  ship  was  releaaed  by  the  Admiralty,  but 
the  goods  were  condemned.  The  plainlifHi  had  no  connection  or  share  in  the 
ship.  The  grounds  of  the  application  for  a  new  trial  were  two: — 1.  That  there 
was  a  fraud  on  the  underwriters,  the  ship  having  been  cleared  out  for  Ostend, 
'  and  yet  never  having  been  designed  for  that  place.  2.  That,  as  hostilities 
were  declared  ai\er  the  policy  was  signed,  and  before  the  ship  sailed,  the  de- 
fendant oifght  to  have  ha<i1  notice,  that  he  might  have  exercised  his  discretion 
whether  he  would  choose  for  a  peace  premium  to  run  the  risk  of  capture. 

The  exclusive  privil*»gcs  which  formerly  belonged  to  the  South  Sea  Company  having 
been  abolished  by  the  btat.  55  Geo.  3.  c.  57.  it  will  saffice  to  refer  to  the  cases  decided 
upon;  Dunlop  v.  Giil,  T^iunl.  193;  S.  C.  2  Marsh,  460;  1  i).  &  A.  354.,  fiat,  now  by  the 
4  Geo.  4.  c.  80.  British  vessels  arQ  allowed  to  cau-y  on  a  free  tfftde  with  the  £ast  Xadiasi 
except  as  far  as  regards  the  trsde  with  China,  and  the  trade  in  tea.  which  Ml  belongs-SJl- 
clasively  to  that  company. 
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Lord  Mansfield.  This  verdict  is  impeached  upon  two  grounds: — Ist.  It  ig 
said,  there  was  a  fraud  on  the  underwriters  in  clearing  out  the  ship  for  Ostcnd, 
wlien  she  was  never  intended  to  go  thither.  Bat  I  think  there  was  no  fraud 
on  them— perhaps  not  on  any  body.  What  had  been  practised  in  this  case 
was  proved  to  be  the  constant  course  of  the  trade,  and  notoriously  so  to  every 
body.  The  reason  for  clearing  for  Ostend,  and  signing  bills  of  lading  as  from 
Ibence,  did  not  fully  appear;  but  it  was  guessed  at  The  fermiera  genereaux 
hare  the  management  of  the  taxes  in  France.  As  we  have  laid  a  large  duty 
on  French  goods,  the  French  may  have  done  the  same  on  ours;  and  it  may 
be  the  interest  of  the  farmers  to  connive  at  the  importation  of  English  commo-  [  135  J 
Cities,  and  take  Ostend  duties^  rather  than  stop  the  trade  by  exacting  a  tax 
which  amounts  to  a  prohibition;  but,  at  any  rate,  this  was  no  fraud  in  this  coun^ 
fry.  One  nation  does  not  take  notice  of  the  revenue  laws  of  another.  With 
regard  to  the  evasion  of  the  lighthouse  duties),  the  ship  was  not  liable  to  confis- 
eatioD  on  that  account.  The  second  objection  is,  that  the  policy  was  made 
before^  and  the  ship  sailed  after,  the  proclamation  for  reprisals.  But  every 
man  in  England  and  France,  on  the  ITth  of  July,  expected  the  immediate 
commencement  of  a  war:  I  will  not  say  it  was  actually  commenced,  but  the. 
ambassadors  of  both  countries  were  recalled;  the  Pallas  and  Licorne  were  ta- 
ken, the  fteets  at  sea,  and,  as  it  appeared  afterwards,  waiting  for  each  other  to 
fight.  It  does  not  appear  that  the  goods  were  French  property.  An  En- 
glishman might  he  sending  his  goods  to  France  in  a  neutral  ship,  but  it  is  in- 
di^rent  whether  they  were  English  or  French;  the  risk  insured  extends  ta 
all  captures;  and  as  other  underwriters  signed  at  the  same  premium,  after  the 
proclamation,  it  appears  that  the  war  risk  was  in  view  when  the  defendant 
signed.  Shall  he  avail  himself  of  an  event  which  increases  the  risk,  but  which 
he  had  in  contemplation  when  he  underwrote  the  policy  ?  I  am  of  opinion  that 
there  should  not  be  a  trial. 

2.  Lever  V.  Fletcher.  H.  T.  1780.  1  Park  on  Ins.  $13. 
Hiis  was  an  action  on  a  policy  of  insurance  at  and  from  London  to  Pensa- 
cola  and  Manshae,  in  the  river  Mississippi,  with  liberty  to  touch  at  Portsmouth^  Bnt  wbeir 
and  Jamaica.     The  ship  insured  was  employed  in  the  usual  trade  in  the  river  ^''^  t'^r'^ 
Mississippi,  and  traded  at  and  from  Little  Manshae,  on  the  island  of  New  Or-^*^^^    ^ 
]ean8,j>art  of  the  dominions  of  Spain.     The  place  mentioned  in  the  policy  isi^wB  of  ana 
part  of  the  continent  of  North  America,  on  that  side  of  the  river  which  France  th«r  coan 
and  Spain,  by  the  treaty  of  Paris,  in  1763,  surrendered  to  Great  Britain,  and  try  is  iools 
is  about  f hirty-seven  leagues  higher  up  the  river  than  New  Orleans.     The  ^^>  ^^  *" 
haa  happened  by  a  seizure  of  the  ship  at  Little  Manshae,  by  the  Spanish  fo^'brtogaiz 
emor,  as  a  reprisal  for  transgressions  alleged  to  have  been  committed  by  a  ant  ofth^ 
King's  ship  in  the  Lakes.     The  counsel  for  the  defendant  contended  that  the  datiga* 
policy  in  question  was  on  a  trading  voyage,  and  that  the  trade  itself  was  aaoiharwiM 
illicit  one.     Lord  Mansfield.     The  first  question  is,  whether  this  policy  cov-*^*  P|^^ 
ers  the  trading  on  the  Mississippi,  before  the  ship's  arrival  at  Manshae^   T^®  ofi^staaT 
trading  at  Little  Manshae  is  a  delay  of  the  voyage,  and  an  increase  of  the  risk. 
If  the  policy  do  not  cover  this  part  of  the  trading  then  it  is  a  deviation,  and 
there  is  an  end  of  the  contract,  at  least  so  as  to  prevent  the  plaintiff*  from  reco- 
ireriag.     It  is  very  clear  what  the  trade  is;  every  trading  with  the  sul^ects  of 
Spain  is  ilUcil.    By  the  treaty  of  Paris  the  navigation  is  free  to  both  countries, 
and  the  municipal  laws  of  both  countries  remain.     Though  such  trading  be 
contrary  to  (he  laws  of  Spain,  yet  no  country  pays  attention  to  the  revenue 
laws  ofMoiher,  therefore,  if  the  defendant  had,  with  full  knowledge  that  it  was 
a  smugglings  trade  with  Spain,  made  the  insurance,  then  it  might  be  afair  con- 

.  tract  between  the  parties.     But  the  main  question  for  consideration  seems  to 
be,  whether  this  trading  at  little  Manshea  was  insured  by  the  policy?     The 

jury  fbopd  for  the  defendant,  and  it  may  be  presumed  on  the  ground  of  devia-  [^  136  ] 

tioo. 

(«)   Tradi^  ccnimry  to  royal  proclamaiions. 
I.  Delmada  v.  Motteux  M.  T,  1680;  Park, 311. 
•     This  was  an  action  on  a  poiioy  of  iaiterahca  on  the  Bella  Judifcta,  a  Vend- 
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Timdiog  in  tian  ship,  at  and  from  London  to  Grenada,  with  liberty  n>  toacli  at   Cork  and* 
(^Dtfftven   Maderia,  to  load.     The  defendant  pleaded  the  general  issue,  and  the  cause 
jooof  an    ^j^j^g  j^  |j.jjj|  ijef^jre  Mr.  Justice  Buller,  when  the  jury  found  a  special  .verdict.^ 
mM'go;    ^^^^  material  fads  in  which  were  these;  that  the  ship  was  a  Venetian  vessel, 
and  the  plaintiff  a  subject  of  the  state  of  Venice;  that  in  October,  1782,  th& 
ship  sailed~on  her  voyage  from  London  to  Cork,  and  then  took  in  a  loading  of 
provisions,  the  property  of  French  subjects,  the  enemies  to  the  King  of  Gre  at 
B^itaim     That  the  said  ship  having  taken  in  at  Cork  clearances  and  bills  oP 
lading  for  Madeira,  an  island  belonging  to  the  King  of  Portugal,  sailed  in  De- 
cember, 1782,  from  Cork  to  that  island,  at  which  she  was  neitlter  to  unloa  d 
any  part  of  her  cargo  nor  to  receive  any  goods  on  board,  but  where  slie  teak 
clearances  and  bills  of  lading  for  the  isfand  of  St.  Thomas,  belonging  to  Dea»- 
mark,  whither  ^he  was  not  destined;  that  on  her  voyage  from  Mideira  to  Gre*-- 
nada,  within  fourteen  leagues  of  the  latter,  she  was  captured  by  an  Snglish- 
man  of  war  as  prize,  and  carried  to  St.  Lucia;  that  when  the  ship  sailed  fromr 
London,  and  from  thence  till  afler  the  capture,  Grenada  ^vafB  in  the  possession 
of  the  French  King.     The  special  verdict  further  finds,  that  his  Majesty,  one 
the  18th  day  of  August,  1780,  laid  an  embargo  upon  all  ships  and  vessels  la- 
den or  to  be  laden  in  the  ports  of  the  kingdom  of  Ireland  with  hlack  cattle  an  d 
hogs,  beef,  pork,  butter  and  chdese»  or  any  sort  of  provisions. 

Lord  Mansfield.     In  this  voyage  there  is  not  a  breach  of  the  embargo;  the 
King  in  time  of  war  has  an  undoubted  right  to  lay  an  embargo;  in  time  of 
peace  it  is  another  question.     Every  power  lays  them  on.     If  the  ship  had  on- 
ly been  caritying  goods  of  an  enemy  on  a  voyage  lawful  for  her  to  perform,  she 
might  have  been  entitled  to  freight.     But  here  the  sentence  si^s  she  shall  not. 
Ami  why  ?     Because  slie  has  done  a  wrong  thing.      It  is  a  fraud ;  for  under 
eotbur  of  neutral  port,  she  goes  to  an  enemy's  port;  she  breaks  an  embargo. 
What  the  consequence  of  that  is  has  not  ae  yet  been^  settled;  but  to  break  aa 
embargo  is  undoubtedly  a  criming  act;  and  wherever  a  man  makes  an  illegal^ 
contract,  this  Court  will  not  lend  him  their  aid.     The  defendant  accordingly 
r  1S7    1  had  judgment. 

2^  BuM>  Y,  Apfleton.  E.  T.  1 800.  K.  B.  8.  T.  R.  662.  570.     &  P,  Levik 
Or  of  thtt-  V.  Fletcher.  1718.  Cited  Park,  513. 

torma  ora»      This  was  an  insurance  on  the  Confederacy,  an  American  ship,  at  and  from* 
t^Mty;"       Canton,  in  China,  to  Hamburgh  or  Copenhagen;  and  at  the  tria)  a  special 
verdict  was  found,  the  facts  of  which,  as  far  as  this  point  requires  the  state-' 
ment  of.  them,  were — ^^  that  the  ship  Confederacy  was  an  American  bnilt  ship^ 
the  property  of  American  subjects;  that  th^  ship  sailed  from  Canton  towards 
Hamburgh,  with  the  goods  on  board,  in  January,   1797,  having  on  board  m 
passport  didj  made  out  and  granted,  according  to  the  form  annexed  to  the- 
treaty  of  commerce  between  France  and  America;  and  during,  her  voyage 
was  captured  by  a  French  ship  of  war,  and  carried  into  Nantz,   where  pro- 
ceedings being  instituted  before  the  tribunal  for  determining   questions  of 
prize,  the  ship  and  cargo  were  condemned  as  prize."     The  sentence-  begaQ 
with  the  following  considerations:  ''  Considering  that  althongh  it  appears    by 
reading  and  examining  the  documents,  and  by  the  declaration  of  the  captain, 
supercargo,  and  the  greatest  part  of  the'crew,  that  the  ship  Confederacy  has  net 
ceased  ta  be  neutral  property,  and  belonging  to  neutral  citizens  and  subjects 
of  the  United  States  of  America;  considering,  that  although  by   the  san^e 
documents  and  declarations  it  is  eqnaUy  evident   and  proved  that   the  goods 
shipped  were  laden  by  neutral  citizens  for  account  of  neutral  citizens;  con- 
sidering thaty  notwithstanding  these  favorable  presumptions,  Bothinfip  can  ex- 
onerate the  captain  and  supercargo  from  having  regular  dispatches,  in  order 
-to  prove  the  neutrality  of  the  ship."    The  sentence  proceeded  to  recile  cer- 
tain French  ordinances,  which  declare  to  be  good  prise  all  neutral  vesseb, 
not  having  on  board  a  list  of  the  crew,  attested  by  the  publie  officers  of  lh# 
neutral  places.     It  then  says,  'f  considering  that  so  far  from  derogaliiig  frasn 

•  As  in  .a  violation  of  u  hlookado;  VaU»l,  338.  b,  t\  Qrotitu  1  518;  3RoU.  AhSM;  I 
Roll.  Ab.  85  i  id.  150. 
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ik%  g«iieiml  rMulaiioai  ht  all  natioaa  ia  favour  of  the  AngJo-AmertcaiM  hr    / 
the  treaty  of  February,  1778,  it  implicitly  subjects  ttiera  to  it  by  the  26th   ana  '-.  .•'.•"-. 
27th  articles,  whicli  oblige  them  to  confbnn  to  the  model  of  tlie  passport  an*        "'.[''/ 
nexed  to  ib«  treaty."     It  also  states  a  law  of  the  convention,  and   another  of  '•''• 

the  executi?e  directory  of  the  12th  Ventosc  of  the  fifth  year,  which  latter  re- 
cUea  iVie  ordioaaces  of  1744  and  1778,  and  declares  that  nil  American  vessels 
shall  io  consequence  be  good  prize,  which  shall  not  have  on  board  a  list  of  the 
«rew  in  due  form,  such  as  is  prescribed  by  the  model  annexed  to  the  treaty 
Mbetuneen  France  and  America  at  1778.     The  sentence  then   concludes  thus: 
^'  7*he  tribunal,  in  conformity  to  the  above  mentioned  law  and  regulations,  and 
particularly  the  decree  of  the  executive  directory  of  the   ISth   ventose,  fiflb 
jrear,  adjudges  and  declares  the  validity  of  the  prize  of  the  foreign  ship  the 
Coo^deracy,  and  alt  the  goods  and  eflects  composing  the  lading  er  cargo   of 
the  ship,  ia  defavlt  of  the  captain  and  supercargo  being  regular  inthetr  list  ^f 
erew  wd  despatches.''     The  special  verdict  also  found  that  ships helongii^g  to 
America  never  did  at  anytime  prior  to  the  capture  in  question  carry  with  them    [  138  '] 
Hsta  of  their  crew,  attested  in  the  manner  required  by  the  ordinances  referred 
to;  and  that  America  has  always  insisted,  and  still  insists,  that  her  ships   are 
-not,  by  treaty  or  otherwise,  bound  or  obliged  so  to  do« 

Ijord  Kenyon  said:  ^'  Aller  the  greatest  attention  I  have  been  able  to  be- 
alow  on  the  subject,  I  adhere  to  the  opinion  that  we  gave  in  the  case  of  Pol- 
Jard  T.  BeU,  and  that  decision  is  directly  in  point  to  the  present  case.''  His 
Jordahip  then  adverted  to  particular  parts  of  the  sentence,  which  it  is  unneces- 
aary  here  to  consider;  but  concluded  that  it  was  manifest  from  an  «lt«Btiiw 
«onsiderattott  of  the  whole  sentence,  thatlhe  single  ground  on  which  it  pro- 
ceeded was  that  raentiotied  in  the  concluding  part  of  the  sentence,  namely, 
'^^  in  defkaltof  the  captain  and  supercargo  being  regular  ifi  their  list  of  'Crew 
:aod  llietr  desfMitches."  Now  that  is  neither  required  by  the  law  of  nations  or 
.by  the  treaty  between  France  and  the  United  States  of  America;  and  it 'is 
found  by  the  uterdict  that  all  the  requisites  of  that  treaty  were  complied  «rith. 
The  other  judges  concurred. 

-3.  Gf BSOK  v.  Seavice.  £«  T.  1814.  €.  P.   STannt.   433;  S.   C.  1    Marsh. 
119;  S.  P.  Gibson  v.  Mais.  H.  T.  1814.  C.  P.  I  Marsh.  46. 
The  ship  sailed  from  Liverpool  <m  the  2tod  of  June,  arrived   in  August   in9''  .  •■  •' 
the  River  Congo,  and  during  lier  stay  there  on  the  9th   of  August  was  taken  ^y'  H^ii^ 
hy  the  Prince  of  Orange,  British  privateer,  and  by  her  carried  to  Surinaro^Mi',  ^mi  a^ 
-where  she  was  condemned.    The   loss  was  averred  to  have  been,  1st.  Byiararanes 
•unlawAil  seizure.     2dly.  By  barratry.     It  appeared  in  evidence,  that  the  ship  fo«ndsd  op 
Croydon  bad  carried  out  gunpowder  and  muskets  in  concert  with,  and  to  \>^^^  ^^  ^^^' 
-delivered,  to  the  supercargo  of  the  Washington.     It  was,   for  the  defendant, 
conteuded  that  the  Wasbingtt>n  being  thus  connected  with  the  Croydon -in  this 
transaction,  the  plaintiffs  could  not  recover  without  showing  it  to  have  been 
legal.     The  Chief  Justice  was  ^  opinion  that  the  plaintiffs  could  not  support 
this  action.     He  said  that  the  legislature  nYeantto  exclude  any  one  from   ex- 
erting arms  without  their  Hcenoe;  that  permission  had  been  given  to  all  ves- 
-aela  going  to  the  coast  of  Africa  to  export  arms  for  the  purpose  of  trading  on 
<hai  coast,  bat  that  it  was  unlawful  to  export  arms  for  any  other  purpose;  and 
in  order  U&at  the  commissioners  might  be  certain  that  this  was  the  purpose   for 
wbichthey  were  exported,  bonds  were  required,  which  would  never  be  given 
up  without  a  certificate  of  their  having  been  so  employed .     In  this  case  the 
^aoda  had  been  carried  out  under  pretence  c(f  tradmg  with  them  on  the  coasi 
of  Africa,  when,  in  (ict,  they  were  taken  for  the  purpose  of  delivering  them  to 
ihe  Washington.     The  consequence   of  this,  if  legalized,  would  be,  that  the 
owners  q(  the  Wairhington,  or  any  other  idiip,  might  export  any  quantity  of 
arms  to  America,  without  being  answerable  to  government,  or  to  those  who 
j&igbt  have  given  security  for  them  at  the  Custom-house.     It  was  clear,  he 
aakl,  that  such  was  the  intention  of  these  parties;  this,  therefore,  was  not  the 
exportation  for  which  the  bonds  were  given.     The  proprietors  of  the  arms  and 
4K>wder  coald  not  have  maintained  an  action  i^atnst  the  owner  of  the  Wash- 
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.'•  ington  for  the  value  of  them,  because  he  was  practising  a  fraud  on  thta  coun^ 
try,  and  if  Ihe  owners  of  the  Washington  were  aware  of  the  illegality  of  this 
transaction,  and  were  conniving  at  it,  it  followed  that  the  insurance  must  be 
illegal.  She  might  have  intended  to  have  disposed  of  the  goods  bona  Jide  on 
the  coast  of  Africa,  but  it  was  enough  for  the  support  of  his  lordship's  opinion 
'[  139  ]  that  she  had  had  it  in  her  power  to  do  otherwise.     A  nonsuit  was  entered,  with 

liberty  to  the  plaintiff  to  move  to  set  it  aside. — Rule  refused. 
Cveiialtho'  4.  Holland  v.  Hall,  M.  T.  1817.  K.  B,  I  B.  &  A.  53. 

■p^Ti  of  the       i^  i^^ig  agreed  between  two  parties  that  they  should  be  jointly  interested  in 
adT«ntare    ^gj-j^in  proportions  in  a  voyage  to  be  undertaken  by  a  particular  vessel  from 
clMrl/l*     Liverpool  to  Holland,  with  a  cargo  of  rock  salt,  and  also  in  a  further  voyage 
^I  and  the  to  South  America,  with  a  view  of  sending  out  military  stores  to  that  quarter, 
•«ther  pert    the  exportation  of  military  stores  having  been  prohibited  by  an  order  in  coub- 
capable,  «t  ^i],     xhe  agreement  was  considered  as  contemplating  one  entire  and  ionti- 
the  ^^P^'^  nued  adventure,  which  was  prima  facie  illegal;  and  although  the  stipulation 
mited  time  '"■g^  have  been  legalised  by  the  expiration  of  the  time  specified  in  the  order 
^efhenig      in  council,  by  a  licence  being  procured  for  the  exportation  of  the  stores,  or  by 
4nede  lo.     the  abandonment  of  the  illegal  part  of  the  voyage,  yet  as  the  adventure  waa 
apparently  illegal,  the  Court  held  it  incumbent  on  the  party  who  sought  to  es- 
tablish a  claim  under  it  to  show  that  a  licence  was  intended  to  be  obtained, 
or  that  under  the  circumstances  the  contract  was  not  with  an  illegal  design. 

(g)   Trading  contrary  to  navigation  laws,* 
J.  MoRCK  V.  Abel.  H.  T.  1802.  C.  P.  3  B.  ^  P.  35.  Lubbock  v.  Potts. 
T.  T.  1806.  K.  B.  7  East,  449.  Chalmers  v.  Bell.  H.  T.  1804.  C,  P. 
3  B.  &  P.  604.  Hentig  v.  Stamforth.  5  M.  &  S.  122;  S.  C.  4  Campb. 
470-  1  Stark.  254.  Redhead  v.  Cates.  E.  T.   1815,  N.  P.  4  Campb. 
188;  S.  C.  1  Stark.  14    Gray  v.  Lloyd.  M.  T.   1811.  C.  P.  4Taunt. 
'        136.  Haines  v.  Bush.  5  Taunt.  522.  Sewell  v.  Exchangb  Assurancx 
Company.  4  Taunt.  856.   Cohen  v.  Hannson.  5  Taunt.   105.  Gal^  v. 
DuNLOP.  E.  T.   1815.  C.  P.  7  Taunt.  204.  Oliverson  v.  Louohman. 
M.  T.  1815.  K.  B.  4  M.  &  S.  346.  Rubechon  v.  Humble.  1  Dow.  Rep. 
191.  Holland  v.  Hall.  H.  T.  1802.  C.  P.  1  B.  &  A.  58. 
A  policy  was  effected  upon  a  Danish  ship  at  and  from  Bengal,  in  which 
^  ^'^  *^ there  are  Danish  settlements,  to  Copenhagen,  and  the  ship  loaded  at  Calcutta, 
•reet«d  on  a  contrary  to  12  Car.  2  c.   18.  s.  1.     An  objection  was  taken  to  the  plaintiff's 
Zibitedby^  recovery  on  the  ground  of  its  being  illegal,  under  the  provisions  of  the  12  Car, 
•ilio  naviga  2.  c.  18.  s.  1.  to  export  goods  from  Calcutta  in  any  ship  not  belonging  to  a 
taoB  Uwfl  if  British  subject;  and  this  objection  prevailing,  the  plaintiflb  then  insisted  that 
*o»d.  if  the  exportation  from  Calcutta  were  illegal,  the  risk  never  commenced,  and 

Chat  the  plaintiffs  therefore  were  entitled  to  a  return  of  premium.     The  jury 
were  directed  by  his  lordship  to  find  a  verdict  for  the  plaintiff,  liberty  being  re- 
served to  the  defendant  to  move  that  such  verdict  might .  be  set  aside,  and  a 
1  1^  J  nonsuit  be  entered. 

Per  Cur.     Unfortunately  this  policy  was  effected  previous  to  the  passing  of 
the  37  Geo.  3;  and  though  we  believe  that  before  the  passing  of  that  statute 
the  provisions  of  the  navigation  laws  had  been  relaxed  in  practice  with  respect 
to  foreigners,  still  in  a  court  of  law  the  plaintiffs  are  not  entitled  to  recover^  if 
the  trading  in  question  contravened  the  regulations  of  that  act.     The  point, 
however,  upon  which  this  case  comes  before  the  Court  is,  whether  there  be 
any  difference  between  this  case  and  that  of  Vandyck  v.  Hewitt.^  I  East.  96. 
Undoubtedly  that  was  a  case  in  which  the  trading  was  in  direct  violation  of  the  - 
common  law  of  this  country;  but  before  that  decision  took  place  many  of  the 
distinctions  which  had  been  taken  between  immoral  and  illegal  contracts  had 
■been  considerably  shaken;  and  the  principle  which  we  think  must  now  bo  ex- 

*  A  large  variety  of  cases  are  to  be  found  in  the  Reports  as  to  \ihat  amounted  to  an  in- 
fringement of  the  Stat.  12  Car.  2.  c.  18,  and  other  ocIn,  which  constitute  the  ancient  ftys- 
tein  of  our  navigation  laws ;  hut  as  tliat  statute,  and  most  of  the  others  upon  which  the  de- 
cisions have  been  pronounced,  htive  been  ropealed,  or  so  materially  altered  by  3  Geo.  4.  c. 
42.  44,  45.  as  regards  their  effect  and  tangnnire,  it  appears  prefcrnble  to  refer  to  the  caaes 
iu  the  text  than  lo  give  a  full  abridgment  of  ll/tm. 
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f racted  from  the  cnae^  upon  this  subject  is,  (hat  no  mmi  can  come  into  a  Brf- 
Itsh  covrt  of  justice  to  seek  the  assistance  of  the  law  who  founds  his  claim  upon 
a  contravenliOQ  of  tlie  British  laws.  I^et  us  consider  then  what  this  policy  is. 
it  ismn'msurance.upon  a  voyage  from  any  part  of  Bengal  to  Copenhagen. 
The  underwriter  contends  that  large  as  the  policy  is^  still  it  is  the  business  of 
the  assured  to  take  care  that  he  takes  in  his  cargo  at  some  port  in  India,  where 
he  may  legally  do  so.  The  assured  having  loaded  at  Calcutta  has  not  attend- 
ed to  that  restriction,,  but  has  thereby  contravened  the  navigation  act.  Cap- 
Inre  being  one  of  the  losses  insured  against,  the  assured  has  claimed  an  in- 
demnity upon  that  ground;  to  which  the  British  underwriter  answers.  '^  yoo 
had  no  right  to  take  in  your  cargo  at  a  British  settlement,"  and  therefore  he 
re/bses  to  pay.  The  assured  sets  up  a  distinction  in  his  own  favour  upon  the 
ground  of  his  being  a  foreigner,  and  urges  that  although  he  may  have  contra- 
vened the  British  laws,  he  has  done  so  from  ignorance  only.  But  even  look- 
ing at  the  case  in  this  point  of  view,  we  do  not  think  the  plaiotifT  is  taken  otft 
of  the  general  rule  applicable  to  cases  -where  a  party  enters  into  an  illegal 
contract.  The  case  of  Andree  v.  Fletcher  is  a  very  strong  authority,  for 
there  it  was  holden  that  a  foreigner  could  not  recover  back  the  premium  on 
a  pcdiey  which  was  illegal  according  to  the  laws  of  this  oountrv.  The  ques- 
tion here  is,  whether  the  plaintiff  having  contravened  the  British  laws,  can  r»« 
cover  by  the  pid  of  those  laws?  And  aAer  consideration  of  all  the  oases,  we 
are  of  opinion  that  be  cannot  recover,  and  that  the  defendant  is  entitled  to 
iiave  a  nonsuit  catered, 

(F)   RbLATJVB  to  LICBXCKS  to  trade  WlTa   BNmMtES,    AND.  to  MAKE  VOTA6ES 

THAT  WOULD  OTHERWISE  BE  ILLEGAL.*     Scc  post  tit.  Liccuces  lo  trade. 
(G)  Relative  to  the  legality  or  illegalitt  of  the  risks  iksttred       [  141  ] 

AGAINST. 

1.  Gloties  v.  Cowie.  H.  T.  1814.  K.  B.  1  M.  &  S.  54. 
A  broker  who  had  neglected  to  insure  the  premium  according  to  the  direc-  ^^  ^*'[ 
lions  of  bis  principal,  set  up  as  a  defence  that  he  was  directed  also  to  insure  d^y'^'?^* 
against  British  capture.     It  was  objected  by  the  defendants,  that  the  order  for  ^J^^  j,  y^jS 
the  insurance  was  illegal,  inasmuch  as  it  contained  a  direction  (o  include  loss 
hy  British  capture,  and  therefore  could  not  be  made  a  ground  of  action  against 
the  defendants  for  not  complying  with  it.     But  Lord  EUenborough,  C.  J., 
held^  that  the  order  was  obligatory  upon  the  defendants  to  insure  the  premium; 
for  ahhough  they  might  have  renounced  the  order  altogether  if  they  bad  so 
pleased,  yet,  if  they  adopted  it,  they  were  bound  to  execute  it,  as  far  as  by 
law  they  might,  seeiatdumformamjtAcniis.     Whereupon  the  jury  found  a  ver- 
dict    Per  Our.     It  is  true  that  the  plaintiffs  say  in  their  second  letter,  that 
they  added  British  capture,  though  they  knew  it  was  not  lawful;  but  it  is  not 
a  crime  to  insure  against  British  capture,  so  as  to  make  the  whole  policy  ille- 

fal  and  void,  as  this  Court  seem  to  have  thought  in  the  case  of  Lubbock  v. 
*otts,  7  East,  449:  though  perhaps  such  insurance  would  have  been  void  pro 
imnto.  In  this  respect  the  defendants  conducted  themselves  with  adroitness, 
hy  effecting  an  insurance  in  general  terms,  which  would  be  construed  to  ex- 
tend to  such  captures  only  as  (hey  might  lawfully  insure  against. 
a,  Lubbock  V.  Potts.  T.  R.  1806.  K.  B.  7  East,  451;  S.  C.  3  Smith,  401 .  Bot  it  may 

In  an  action  upon  a  policy  of  insurance  on  ship  and  goods,  British  property,  be  made 
at  and  from  Trinidad  to  Gibraltar,  with  liberty  to  touch,  ship,  and  exchange  H^hw* . 
propertjr  at  any  one  of  the  West  India  islands,  particularly  Martinique,  against  *"*^  */"* 
all  risks,  Bntieh  capture,  seizure,  and  detention,  including  loss  by  perils  of  the  ^^toQiion 
neaSy  several  questions  were  made;  first,  as  to  fraud,  which   was  given  up;  by  Britiili 
next,  as  to  the  legaffty  of  the  policy;  and  lastly,  as  to  the  legality  of  the  voy- vettelt 
Bge  under  the  navigation  acts.     And  a  verdict  was  taken  for  the  plaintiffiT,  re-  would  be 

*  Although  we  bavo  before  seen  that  trading  with  an  enemy  is  illegal^  and  a  policy  effected 
upon  soeh  a  risk  is  invalid  ;  yet  theKing,  by  licence,  may  authorize  and  sanction  voyages  to 
hostile  ports,  and  thus  legalize  the  speculationji. 

The  oases  cofineeted  with  this  branch  of  our  subjec*,  as  they  necessarily  involve  the 
^«neral  principles  of  the  licensing  ^ystemy  vvill  be  collected  and  arranged  under  the  title  of 
"Licences  to  trade.'* 
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serving  the  point  ts  to  the  legelity  of  the  exception  from  Britiab  eapture;  and 
eAerwardB  a  rule  was  obtained  to  thow  cause  why  the  verdict  should  not  be 
4iet  aside  and  a  nonsuit  entered.  The  exception  against  British  capture  was 
added  subsequently  to  the  making  of  the  policy ,  as  follows :  ^<  I  hereby  agree, 
an  consequence  of  the  aboye  mentioned  letter  (a  letter  wherein  the  correspon- 
dent was  desirous  of  being  made  secure  against  all  risk),  and  in  consideration 
of  ^ve  guineas  per  cent .  additional  premium,  to  insure  against  all  risks  what« 
ever,  British  capture,  seizure,  and  detention  included."  The  ship  went  first 
from  Gibraltar  to  Martinique,  with  fruits  and  wine,  and  thence  to  Trinidad, 
and  took  in  sugar  and  coffee,  plantation  produce,  and  afterwards  sailed  for 
.  Gibraltar,  and  was  lost  on  her  voyage  thither.     She  cleared  out  for  Cork  and 

London.  By  statute  12  Car.  1 1 .  c.  4.  s.  10.  no  sugar,  tobacco,  cotton,  4rc.y 
or  timber  of  the  growth,  production,  or  manufacture  of  any  British  plantation, 
in  Asia,  Africa,  or  America,  may  be  transported  to  any  place  whatsoever  oth- 
er than  to  some  British  plantation,  or  to  Great  Britain  or  to  Ireland,  upon  pen- 
£  142  ]  alty  of  forfeiting  the  ship  and  goods;  and  it  was  now  contended  that  as  this 
was  an  illegal  voyage,  and  the  ship  and  goods  might  have  been  forfeited,  the 
plaintiff  could  not  recover  in  this  action. 

Lord  Ellenborough,  C.  J.  If  the  words  can  be  understood  in  a  limited 
sense  which  is  authorized,  then  you  might  insure  on  it  against  such  capture; 
in  Kelner  v.  Le  Mesurier  the  property  became  enemy's  property,  and  it  was 
held,  that  if  an  insurance  against  capture  generally  should  be  an  insurance 
against  that  which,  if  the  party  had  inserted  it  in  terms,  would  not  have  been 
legal,  then  it  could  not  be  a  valid  policy. 

5.  Babker  V.  Blares.  H.  T.   1808.  K.  B.  9  East,  283. 
This  was  an  action  on  a  policy  of  insurance,  dated  the  4th  of  August,  1803, 
And  this     ^n  ^  quantity  of  oil  belonging  to  an  American  proprietor,  shipped  on  board  an 
^^  ^      American  ship,  the  Hannah,  on  a  voyage  to  and  trom  New  York  to  Havre de 
l»y  a  HM      Grace.     Lord  Ellenborough,  C.  J.     The  whole  amount  of  loss  claimed  on 
tral  M  wall  the  part  of  the  plaintiff  is  45/.  2«.  8cl.,  consisting  of  201.  19s.  the  freight  and 
«•  a  Britiih  expeoces  paid  under  the  sentence  of  the  Court  o?  Admiralty,  and  24/.  3s.  8<l. 
«abj«et;      the  difierence,  I   presume,  between  the  invoice  value  of  the  oil  in  America 
and  the  proceeds  of  the  sale  here.     The  defendant  contends,  that  the  plaintiff 
is  at  any  rate  not  entitled  to  recover  the  latter  item  of  loss,  his  claim  thereto 
being  merely  founded  on  an  abandonment,  which  was  not  made,  as  the  defen- 
dant insists,  in' due  time.     But  he  further  contends  that  the  plaintiff  cannot  by 
law  recover  at  all,  even  to  the  extent  of  the  average  loss  of  his  freight  and  ex- 
pences,  under  this  policy;  and  that  to  allow  of  such  a  recovery  would  be  to 
allow  of  an  indemnity  being  affiirded,  through  the  medium  of  British  insu- 
rance, to  neutrals  acting  in  contravention  of  the  interests  and  policy  of  Great 
Britain,  in  the  carrying  of  the  goods  of  its  enemies;  that  in  so  doing  the  neu- 
tral had  in  eflect  violated  the  duties  of  his  neutrality,  and  assumed  a  hostile 
character  in  respect  to  this  country;  but  it  does  not  appear  to  us  that  this  gen- 
eral objection  to  the  plaintiff's  right  to  recover  is  well  founded. 

4.  VisGER  V.  Prescott.  M.  T.  1795.  N.  P.  5  Esp.  184. 
The  Fox,  with  the  goods  insured  on  board,  set  sail  from  New  York  on  the 
1st  of  June,  1803,  bound  on  a  voyage  to  Leghorn,  the  captain  having  orders 
t  m^'^  ^^  touch  at  Gibraltar,  for  information  on  the  subject  of  war  between  England 
ry  d9^     *^^  France;  and  if,  on  his  arrival  at  that  place,  such  a  war  existed,  and  he 
tioB,  with    could  not  proceed  to  Leghorn,  he  was  then  to  sail  with  the  goods  insured  to 
oataaj       Genoa,  Naples,  or  Palermo;  that  Messrs.  P.  and  A.  Felicitig  and  Co.  were 
blame  b«     inhabitants  of  Leghorn,  and  carried  on  business  there  as  merchants;  that  at 
bl'  to  th^^  ^^®  ^""^  ^^  ^^  '^^P'*  sailing  from  New  York,  and  also  at  the  time  of  the  cap- 
iof  qr«d.  *    ^^^9  Leghorn  was  garrisoned  by  French  troops,  though  when  the  goods  were 
I  loaded  on  board  the  Fox  at  New  York  the  shipping  did  not  know  that  a  war 

I  had  broken  out  between  England  and  France;  that  on  the  12th  of  July  fol- 

'  lowing  the  Fox  was  captured  by  his  Majesty's  brig  Le  Victorieuse,  and  car- 

ried into  Gibraltar  on  the   16th  of  the  same  month;  that  proceedings  were  in- 
stituted there  in  the  Vice-Admiralty  Court,  the  sentence  of  which,  after  re- 
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storing  tbe  Fox  and  all  tho  cargo  but  goodn  in  question,  stated,  '<  That,  foras-  L  ^"^  1 
much  as  it  appeared  doubtful,  under  all  the  circumstances  of  the  case,  wheth-- 
«r  the  property  of  the  inhabitants  at  Leghorn  was  liable  to  be  treated  tndit- 
criminale\y  us  tbe  property  of  citizens  of  the  French  Republic,  the  judge  was 
lAeaaed  to  reserve  the   final  adjudication  of  the   goods  in  question  for  the 
vpsLce  of  six  months,  for  further  information  respecting  such  doubts,"  and  pra^ 
nouaeed  for  just  cause  of  seizure  of  the  said  brig  and  goods,  and  directe  d 
freight  to  be  paid  to  the  master,  and  also  the  captor's  expences  to  be  charged 
CO  the  said  goods  so  reserved;  that,  oh  the  20th  of  August  following,  a  com- 
flDission  was  issued  for  unloading  (he  goods,  and  for  the  sale  of  them  by  public 
aactioo;  and  that,  on  the  14th  of  February,  1804,  a  final  decree  was  made, 
wbich  directed  that  the  goods,  or  the  value  thereof,  should  be  restored  to  t  ho 
owners,  P.  and  A.  Felicitig,  subjects  of  his  Majesty  the  King  of  Etruria,  and 
pronounced  for  just  cause  of  seizure.     But  Lord  Ellenborough,  C.  J.,  said, 
Uiat  when  the  Vice- Admiralty   Court  pronounced  for  just  cause  of  seizure, 
ther  did  not  adjudge  that  the  goods  insured  were  goods  condemnable;  that 
the  capture  in  this  case  was  a  capture  of  neutral  property;  and  that  the  insu- 
rance thereon  contravened  no  policy  of  the  state,  which  constituted  the  prin- 
^pal  difiiereace  between  this  case  and  that  which  had  been  cited.     See  8  T. 
1L31-,  I  B.  St.  P.  430;  11  East, 232;  2  id.  494;  2  Taunt.  299. 

5.  SiMEox  V.  BoYETT.  M.  T.  1813.  K.  B.  2  M.  St  S.  94.  98. 
Policy  of  insurance  on  ship  and  goods  at  and  from  London  to  any  ports  in  '^^  proper 
the  Baltic^  with  liberty  to  carry  simulated  papers  and  clearances,  and  until  'J  *>^*  ^ 
safely  warehoused  in  the  warehouses  of  the  consignees  at  the  ports  of  discharge,  JJS'S^  j^ 
at  forty  guineas  per  cent,  premium.     The  Court  held,  that  the  underwriter  ^^^ 
was  liable  for  a  loss  arising  from  confiscation  by  the  Prussian  government,  against  a 
notwitbsf aoding  the  persons  in  whom  the  interest  was  averred  were  Prussian  Mizare  or 
«abjec(s,  Prussia  not  being  at  war  with  this  country,  it  being  (bund  that  at  the  ^o^e^tioH 
time  of  effecting  the  policy  all  direct  commerce  between  this  country  and  the  ^'Ip^^ich  * 
ports  in  the  Baltic  was  prohibited  by  the  powers  possessing  ports;  but,  not-  ^^  j^  « 
withstanding,  an  extensive  course  of  commerce  was  carried  on  between  this  member. 
country  and  those  ports  by  means  of  simulated  papers  and  clearances,  which 
was  well  known  to  all  descriptions  of  persons,  such  as  plaintiflTs  and  defendants. 

(H)   RelITIVZ    to    how    far   a    part  of  a  cargo    or   voyage  '^EINO  ILLEGAL 

WILL  VITIATE  THE  WHOLE  INSURANCE. 

1.  NiLso.y  V.  Marryatt,  M.  T.  1798.  K.  B.  8  T.  R.  31. 

Tbe  plaintiff' declared  on  a  policy  of  insuranee,  made  the  29th  of  February,  Ao  iasar 
1796,  and  averred  to  be  for  the  use  and  bmiefit  of  John  Collet,  upon  the  Ame-  ■■*•  of  the 
rican  ship  Argonaut  and  cargo,  "  at  and  from  Bourdeaux  to  Madeira  and  the  ^f^^^  jJJJ^ 
£ast  Indies,  and  back  to  America,  with  liberty  to  touch,  stay,  and  trade  at  ^H  .ralvoyafo 
ports  and  places  wheresoever  on  her  outward  and  homeward  bound  voyage."    [  144  J 

Per  Cur.     The  objection  is,  that  thb  voyage  insured  was  a  part  of  a  voyage,  illegal  ia 
the  whole  of  which  (supposikig  it  to  be  one  integral  voyage)  was  not  legal  in  iti  com 
its  inception,  and  that  if  there  be  any  infirmity  in  any  part  of  an  integral  voy- P**"®*""*"* 
age  for  this  purpose  it  becomes  illegal.     But  this  argument  is  too  refined  as"  ^^ 
applied  to  this  case.     Before  the  commencement  of  this  voyage  there  was  a 
rumour  that  a  treaty  between  the  two  countries  was  in  agitation,  and  this  per* 
son  came  to  England,  probably  with  a  view  of  carrying  on  the  voyage  to  the 
£a8t  Indies  under  the  treaty.     However,  in  deciding  this  case,  we  must  look 
to  the  facta  disclosed  in  the  special  verdict.     Now  it  is  not  there  stated,  that 
the  continuation  of  the  voyage  to  the  British  settlements  in  tire  East  Indies 
firas  the  voyage  that  was  at  all  hazards  to  be  performed  when  the  voyage  ho^ 
gan  in  America;  (or  (hough  different  plans  had  been  suggested  by  Butler  in 
his  letter,  for  the  continuation  of  the  voyage,  it  is  only  found  by  the  special 
verdict  that  Collet,  when  he  sailed  from  America  intended  to  go  to  the  East 
Indies,  without  saying  to  that  part  which  belongs  to  Great  Britain.     As  far  as 
respected  the  American,  every  other  port  was  mare  liberum;  and  though  be* 
fore  the  treaty  the  party  assured  could  not  have  gone  to  any  of  our  ports  in 
the  East  Indies,  without  being  guilty  of  an  infraction  of  our  laws,  he  might 
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have  gone  to  any  other  port  in  the  East  Indies.     Every  thing,  therefort,  in 
the  verdict  relating  to  these  different  plans,  though  a  fair  subject  of  investiga- 
tion and  discussion,  may  now  be  laid  out  of  our  consideration,  it  not  being 
found  in  any  part  of  the  special  verdict  what  precise  voyage  the  parties  had  in 
contemplation  at  the  inception  of  the  voyage  in  America.     Then  if  the  voyage 
insured  be  not  infected  by  what  was  dione  in  America^  it  was  a  legal  voyage. 
The  ship  originally  sailed  from  Philadelphia  to  Brest,  and  then  to  Sourdeaux^ 
which  she  might  legally  do;  and  before  she  left  the  latter  place,  the  treaty 
between  this  country  and  America  was. ratified;  it  then  appears  that  in  May, 
1696,  she  sailed  to  Madeira,  where  she  took  in  other  goods,  for  the  purpose 
of  proceeding  with  the  whole  cargo  to  the  British  territories  in  the  East  Indies 
which  then  she  might  well  do  under  the  treaty  that  had  before  that  time  been 
ratified.     Then  it  does  not  appear  Collet  had  any  intention  of  going  to  any  of 
our  settlements  in  the  East  Indies  until  afler  the  ratification  of  the  treaty.   And 
though  we  admit  that,  if  there  had  been  any  infirmity  in  any  part  of  the  inte- 
gral voyage,  it  would  have  made  the  whole  illegal,  so  that  the  assured  could 
not  recover  upon  a  policy  on  any  part  of  it;  yet  it  not  appearing  that  in  fact 
there  was  any  illegality  in  any  part  of  this  voyage,  we  are  of  opinion  that  this 
objection  also  fails. 

2.  Bird  v.  Appleton.  E.  T.  1800.  K.  B.  8  T.  R.  562. 
Heact  The  first  count  in  the  declaration  was  on  a  policy  of  assurance  on  goods  on 

when  a       board  the  Confederacy,  an  American  ship,  at  and  from  Canton,  in  China,  to 
^^d^r  '"  Hamburgh  or  Copenhagen,  with  liberty  to  touch,  stay,  and  trade,  at  all  parts 
anil  from     ^^^  places  whatsoever,  particularly  a  port  in  the  Channel,  effected  by  the 
Canton  to    plaintiffs,  for  the  benefit  and  on  the  account  of  Lessingwell  and  another.     The 
[  145  ]  second  count  wab  on  a  policy  on  the  ship  Confederacy,  "  at  and  from  Canton,'^ 
Hsfflbar^h  and  as  in  the  first  count.     It  was  stated,  that  the  ship  sailed  from  Canton,  hav- 
aad  wai  ening  the  goods  on  board,  and  that  she  was  taken  as  prize  in  the  course  of  her 
#•••"  **  "  voyage,  before  her  arrival  at  Hamburgh  or  Copenhagen.     The  defendant 
darinc'hor^  pleaded  the  general  issue;  and  on  the  trial  before  Lord  Kenyon  a  special  ver- 
atay  at  Can^'^^  ^^^  found.     It  was  objected  on  the  part  of  the  defendant,  thit  the  plain- 
ton,  ao  of  tiffs  could  not  recover  on  this  count:    1st.  Because  the  goods  insured  were 
foot  waa      purchased  with  the  proceeds  of  an  illegal  cargo,  that  procured  at  Bombay  (it 
i'^*''  I?      being  admitted  that  the  governor's  licence  to  purchase  it  was  illegal),  and  that 
pohcy-  gy^jjj  nn  adventure  was  contaminated  by  such  antecedent  illegal  traffic.     2ndry. 
Because  the  voyage  from  Bombay  to  Canton  was  only  a  part  of^a  larger  voy- 
age, out  and  home  from  London  to  Canton,  and  from  Canton  to  Europe;  and 
that  as  the  ship,  in  the  course  of  the  voyage,  traded  at  Bombay,  contrary  to 
the  treaty  between  this  country  and  the  United  States  of  America,  by  not  re- 
turning directly  from  Bombay  to  America,  the  whole  voyage  was  illegal. 
3rdly.  Because  the  ship  was  seizable  for  a  violation  of  the  navigation  act  m  a 
prior  part  of  the  voyage  from  Bombaj^o  Canton;  and  consequently  that  (he 
goods  insured  were  not  put  on  board  a  proper  ship,  such  a  one  as  the  assured 
impliedly  undertook  to  provide;  and  that  the  right  of  seizure  continued  at  least 
during  the  time  that  the  ship  waa  on  the  high  seas,  and  until  her  return  home. 
4thly.  Because  the  sentence  of  condemnation  by  the  tribunal  at  Nantz  nega- 
tived the  ship  being  an  American. 

Per  Cur,  The  plaintiffs  have  now  given  up  their  claim  on  the  policy  res- 
pecting the  ahip;  and  the  defendant  has  attempted  to  impeach  the  policy  on 
the  cargo,  first,  on  the  ground  that  the  goods  insured  were  purchased  with  the 
proceeds  of  a  former  illicit  cargo;  and  secondly,  on  the  ground  that  the  fo- 
reign sentence  is  conclusive  as  to  the  fact  that  this  was  not  an  Amertcanship. 
With  regard  to  the  first  point,  arguments  a6  inconvenienti  are  alone  sufficient 
to  determine  it.  If  we  were  to  decide  that  such  a<argo  could  not  be  insured, 
it  would  be  difficult  to  say  to  what  conse<|pAetice  it  would  lead;  the  principle  of 
that  decision  would  equally  extend  to  the  second,  nay,  to  (he  hundredth  cargo 
purchased  afjlerwards,  and  to  the  ship  itself,  so  that  such  a  ship  never  after- 
wards could  become  the  subject  of  a  legal  insurance,  even  in  the  hands  of  sub* 
sequent  purchfiscrs.     Wc  know  of  no  principal  of  law  to  warrant  such  a  do^ 


ir«rSURANCE.—  Voyage  parlialhj  ilUgat.  1 W 

Irine-,  and  we  think  that  we  ought  noC  to  estnblish  s6  inconvenieifC  aitd  af)sur<j 

a  rttli.     Then  it  remains  to  be  considered,  whether  or  not  the  case  of  Pollard 

T.  Bell,  8  T.  R.  434,  were  properly  decided^  and  if  it  were,  whether  it  ought 

not  to  gcvem  the  present  ease?     We  have  heard  no  arguments  to  induce  us 

to  tbink  that  we  judged  erroneously  in  determining  that  case;  and  it  appears 

Ur  «s  to  be  a  direct  authority  for  the  present.     Though  tho  foreign  sentence 

18  drawn  in  an  inaccurate  and  rather  a  confused  manner,  we  think  that  the 

eondemn^ioa  proceeded  solely  on  the  ground  that  tho  ship  in  question  had 

violated  some  of  the  French  ordinances,  and  not  because  she  had  infringed 

Che  law  of  nations  or  the  particular  treaties  that  subsisted  between  France 

aad  Aflierica;  therefore,  without  repeating  the  reasons  given  in  the  case  of 

miard  v.  Bell,  we  thtnk  that  the  decision  must  govern  us  in  determining 

tliiscaae. 

3.  Pajlkih  ▼,  Dick.  M.  T.  1809.  K.  B.  1 1  East,  502;  S.  C.  2  Campb.  221.    [  146  ] 
A  policy  was  effected  on  goods,  to  be  thereafter  specified,  to  a  eeilain  a-  ^d  wh«ra 

mount.     By  the  specification  it  appeared  that  the  goods  consisted  principally  SJ*****  ^ 
of  hardware,  but  partly  of  naval  stores,  the  exportation  of  which  was  prohibit-     ^^^^j^  ^ 
ed,  under  pain  of  forfeiting  the  stores,  treble  their  value,  and  the  ship.     It  wastheinHiler 
belden  that  the  esportation  of  stores  being  illegal,  all  contracts  for  protecting  spaeiied  it 
tke  etorea  so  exported  were  impliedly  avoided;  that  the  policy  was  one  entire  aveidad  ia 
ctmtnci  on  goods  to  be  thereafter  specified,  to  which  Ihe  underwriter's  subse-*^?^*  'J-W 
^ueot  aasent  and  specification  by  the  assured  could  not  alter  the  nature  ^^the[^|^|!||2^^Q^^f 
contract  with  respect  to  the  underwriters,  so  as  to  sever  that  which  was  ori-  aay  portion 
gnally  one  entire  contract.     See  12  East,  S04;  8  T.  R.  46;  !  B.  &  A.  53.     imc£^  bv 

4.  GiBsoTT  V.  SaRvicR.  E.  T.  1814.  C.  P.  5  Taunt.  433;  S.  C.  1  Marsh.  1 19.  ifl«|pd. 
At  the  time  when  the  policy  was  effected  the  Washington  and  an  English 

resvei  named  the  Croydon  were  both  in  the  port  of  Liverpool.     The  Croydon  ^|*  •  ■•» 
took  on  board  a  cargo  of  gunpowder  and  arms,  and  before  she  sailed  her  own-  ^^^j^  ^^ 
era  had  gtren  to  the  officers  of  the  customs  at  Liverpool  security  in  treble  the  agreemwit 
Triue  of  the  arms  and  gunpowder  exported,  that  the  same  should  be   expend^  a  Britbh 
ed  in  trade  on  the  coast  of  Afi'ica,  which  is  required  by  the  statutes  29   Greo.  venel  in  or 
2.  c.  16, 8.  1,  2,3,  and  4.  and  38  Gea  3.  c.  2.  s.  4.  coupled  with  a  proclaraa-der  to  r« 
tion  of  Ihs  Majesty  of  the  1 1th  of  May,  1803.     The  Croydon  an<i  Washing-  JJ^  P^ 
Cod  tailed  from  Liverpool,  but  before  they  sailed  it  was  agreed  between  their  f^„  j^^^ 
respective  owners  that  the  Croydon  should  make  over  a  part  of  the  gunpow- w  nfficMnt 
derandarmstothe  Washington  on  the  coast  of  Africa,  conceiving  it  would  to  iavali 
9iUl  make  a  pnri  of  the  cargo  of  the  Croydon.     Chief  Justice  Gibbs  thought  dale  As  po 
thai  the  agreement  between  the  owners  of  the  Croydon  and  Washington,  ^**^* 
that  the  Croydon  should  deliver  to  the  Washington,  on  the  coast  of  Africa, 
anna  and  gunpowder,  which  she  had  legally  taken  on  board  for  trafficking  on 
that  coast,  was  illegal;  that  it  was  in  effect  an  illegal  exportation  by  the 
Wellington,  which  had  given  no  secnrity  that  they  should  be  trafficked  with 
on  that  coast.     The  efiect  was,  that  the  Americans  did,  by  this  Contrivance, 
get  arna  from  this  country. 

Gibbs,  C.  J.  The  assured  is  carrying  into  effect  the  illegal  act  agreed  on 
in  this  country.  I  have  thought  a  great  deal  upon  this  case  since  I  decided  it, 
and  1  cannot  taiae  to  myself  a  doubt  about  the  question.  In  all  revenue 
mallera,  if  a  foreigner  resident  in  a  foreign  country  aids  to  pack  the  goods  for 
smuggling,  he  cannot  recover  the  price  of  them  here.  The  direction  isnght; 
'it  ia  a  fraudulent  transaction.     The  other  judges  concurred. 

6.  PiEacHi^LLV.  Allnutt.  E.T.  1813.  C.  P.  4  Taunt.  792. 

•  The  vessel  was  a  Hamburgher,  and  sailed  from  Gluckstadt  on  the  Ems,   |    147  ] 
ttfker  a  licence -granidd  by  the  King  in   council  to  Messrs.   Castendyck  and  Ai  whoa 
Hentz,  on  behSf  of  themselves  and  others,  and  permitting  a  vessel  bearing  |^r^ 
any  (kg  to  import  a  cargo  of  com  and  many  other  enumerated  commodities  ^^^^  ^^ 
(not  melnding  boohs),  **  and  no  other  articles  whatever."     There  were  put  on  j,^,  from 
board  aoveral  cases  of  hooka,  not  the  property  of  the  assured,  nor  covered  by  s  kastiie 

*  Bet  fbo  illegslity  in  som©  cases  may  only  render  the  policy  void  pro  tanto ;  Glover  v  eoaatry. 
Cowie,  1  H.  ^8.  52, 

VOL.  XI.  H 


fOB  INSURANCE,— JMariiK; 

Bftd  part  of  the  policy,  but  on  account  of  one  MacdonaJd,  a  London  bookseUer ,  the  (reigktr 
the  cargo  U  whereof  amounted  to  43/.,  being  about  oae-aeventh  part  of  the  freight  ot  alL 
'i^T?^  ^y,  the  goods  on  board,  which  together  amounted  to  300  guineas.     The  ship  was- 
tbt  Cjowb^^^  ^^  ^^^  voyage  to  London.     For  the  defendant  H  waa  objected,  that  the 
importation  of  the  books  was  illagaJ,  unless  licenced,  and  that  no  licence  faav->- 
ing  been  obtained  which  included  them,  the  defect  vitiated  the  whole   adven^- 
ture,  and  rendered  the  vessel  and  cargo  liable  to  coRfiscatioB,  and  that  the  ia-*- 
aurance  was  therefore  void ;  and  upon  this  ground  the  Chief  Justice  noBSttil-- 
ed  the  plaintiff,  with  liberty  to  move  to  enter  a  verdict  for  the  amount  of  the 
defendant's  subscription. 

Per  Cur,     In  the  Court  of  Admiralty,  if  the.  ship,  goods^  and  books  had 
Been  libelled,  the  books  would  have  been-  condemned,  and  the  ehip  and  other, 
goods  would  have  been  restored;  and  if  they  ought  to  be  restored  we  can. 
Bnd  no  ground  why  they  should  not  be  insured.     We  are  also  of  opinion  that 
this  adventure  required  no  iicenca,  it  not  being  within  the  operatim  of  the  or-* 
der  of  the  6th  of  April,  1806,  that  being  relaxed  by  the  subsequent  order  al- 
luded to;  and  we  are  ako  of  opinion-  that  the  circumstance  of  the  books  be^ 
ing  on  board,  which  belonged  to  Macdonald,  the  bookseller,  does  not  reodet 
the  whole  of  the  adventure  illegal,  nor  the  iasuranee  void^    See  6  Taunt.. 
498;  2  Marsh,  196. 
Orwbara^    6.  Bird  v.  Abplrto».  E.  T.,  1800.  K.  B.  8  T.  R  562.  S.  P.  GikL  v.  DwN- 
tiM  voyag*  ^^'  *^-  '^'  1800..  K.  B,  1  Taunt.  204.  2  Marsh,  453. 

if  clearly  The  first  count  in  the  declaration  was.  on  a  policy  of  assurance  on  goods  oUf 
diftiQct  and  board  the  Confederacy,  an  American  ship,  at  and  fipom  Canton,  in  China,  tor 
fr^mthat  M*"**^"i^g^o'  Copenhagen,  with  liberty  to  touch,  stay,  and  trade,  at  all  pott». 
Jli^lilg^f  and  places  whatsoever,  particularly  »  port  in  the  Channel,  effected  by  the 
fMtad  by  plaintifs  for  the  benefit  and  on  the  account  of  LessiogweU  and  another;  the- 
tba  iliagat  second  count  was  on  a  policy  on  the  ship  Confederacy,  at  and  from  Canton^ 
ity.  Slc.  ,  as  in  the  first  count.     It  was  stated  that  the  ship  sailed  iirom  Caaton,  hav-^ 

^g  ^e  gooda  on  board,,  and -that  she  was  taken  as  prine  in  the  courae  of  her 
voyage  before  her  arrival  at  Hambuvf^h  or  Copenhagen.  The  defendant 
pleaded  the  general  bsue;  and  on  the  trial  before  Lord  Kenyon  a  special  ver-* 
diet  was  Ibund.  It  was  objected  on  the  part  o£  the  defendant  that  the  fdain^ 
tifis  could  not  vecover  on  this  coont:  Isl.  Becanse  the  goods'  insiired  were 
pnrchased  with  the  proceeds  of  an  illegel  cargo,  th{it  procunsd  at  Bombay  (it 
being  admitted  that  the  governor's  licence  to  purchase  it  was  iliegal)yvand  that 
such  an  adventure  was  contaminated  by  such  antecedent  iUfif  el  traffic.  2ndly. 
Because  the  voyage  from  Bombay  (e  Canlon  weaonly  a  part  of  a  lafger  v<^-». 


T  ^S^r^^^  ™^  home,  from  London  to  Canton,  and  from  Canton  to  Europe;  and 
r  1^^  J  that  as  the  ship  in  the  course  of  the  voyan^e  traded  at  Bombay,  contrary  to 
the  treaty  between  this  country  and  the  United  States  of  America,  by  not  re- 
Iniumg  directly  from  Bombay  to  America,  €he  whole  royage  was  illegal. — 
drdly.  Because  the  ship  was  seizable  for  a  violatioaof  the  nanigation  act  in  a. 
prior  part  of  the  voyage  from  Bombay  to  Canton;  and  conaec|aently,  that  the^ 
goods  insured  were  not  put  on  board  a  proper  ship,  suoK  a  one  as  the  assured 
impliedly  undertook  to  provide;  and  that  the  right  of  seizure  continued  at 
least  during  the  time  that  the  ship  was  on  the  high  seas  and  until  her.  return 
home.  4thly.  Because  the  sentence  of  condemnation  by  the  tribunal  at  Nant& 
negatived  the  ship  being  an  American. 

^er  Cur,  The  plainti^  have  now  given  up  their  claim  on  the  policy  re- 
specting the  ship,  and  the  defendant  has  attempted  to  impeach  the  policy  on 
the  cargo,  first,  on  the  ground  that  the  goods  insured  were  purchased  with  the 
proceeds  of  a  former  illicit  cargo;  and,  secondly,  on  the  ground  that  the 
foreign  sentence  is  conclusive  as  to  the  fact  that  this  was  not  an  Amerieaa 
ship.  With  regard  to  the  first  point,  arguments  ab  incofwenienU  are  alone  suf* 
ficient  to  determine  it.  If  we  were  to  decide  that  such  a  caigo  eould  not  he 
insured,  it  would  be  difficult  to  say  to  what  consequences  it  would  lead;  the 
principle  of  that  decision  would  equally  extend  to  the  second,  nay,  to  the 
aundredth  cargo  purchased  afterwards,  and  to  the  ship  itself;  »o  that  each,  i^ 


•Up  iMvtr  G0vM  aft»rwiirdb  KeaeuM  thewifcytct  of  a  legal  wsuranee,  evea  in 

thm  httads  of  ralMwqueiit  porohasert.     We  know  of  bo  principle  of  law  to 

-^mnwBl  raeh  a  doelrino,  and  wo  tM^k  that  we  ooght  not  to  eetaMish  so  iocoD- 

Toaiont  md  abwrd  a  rule.     Then  it  remaias  to  be  conaitlered,  whether  or  nA 

^tlM  eaae  of  Peilard  ▼.  Bell  were  propeiiy  decided?  aad/if  it  were,  whether   it 

oi«|^»ottogevernClw  preeenteaie?    We  hare  heard  no  arguments  to  in- 

«^«iee  88  to  think  thai  wo  indge  erroneously  in  determhiiBg  that  case,  and  it  ap* 

peam  to  us  to  be  a  direct  authority  for  the  present.     Though  the  foreign  sen* 

<oaee  is  drawn  in  an  loaeoorate  and  rather  a  contused  manner,  we  think  thai 

the  condemnation  proceeded  solely  on  the  ground  that  the  ship  in  question  had 

yieistsd  nome'  €€  the  French  ordinances,  and  not  because  she  had  infringed 

tfte  law  of  natkms'or  the  particular  treaties  that  subsisted  between  France  and 

Ameriea;  therefore,  upon  the  authority  of  PoUard  ▼.  Bell,  we  think  that  the 

deciAOQ  RMist  govern  us  in  determining  this  case.     See  4  Taunt.  85& 

(I)   RSLATIVB  TO  VALCED,  OPEN,*  AND  WAGBRINO  POLICIES. 

(a)  Opin  tmd  vahnd  polieiei, 
1.  CRAUFonn  ▼.  HtTNTSR.  M.  T.  \19S.  K«  B.  8  T.  R.  13. 
The  4|uestion  wan,  the  insurance  being  on  Dutch  prize  ships,  whether  a^^^tilB^a 
donatio  the  dedaratiott,  averring  that  the  plaintiffs,  as  commissioners  for  the   '""  ?*_^^ 
4iipoeal  of  Dutch  ships  and  effects,  made  the  insurance  and  that  the  said  Z^yga^ 
•ahipa,  ot  any  of  them,  weto  not  belonging  to  his  Majesty  or  any  of  his  sub-  i^e  pelisy  * 
JeeCa,  was  good?    This  point  came  on  upon  a  demurrer;  and,  after  argument ,  {g  aa  open 


*  When  the  rafue  of  tlie  thing  insured  is  not  Fpecificd,  it  is  termed  an  open  policy;  that 
M,  an  intaraoce  open  to  inqatry  as  to  tire  amount  of  tire  interest  of  tire  iosurcd  in  the  pro- 
|ierty  nwued.     Tae  valae  of  th«  goods  or  ^i»  is  frequently  inverted  in  the  policy,  in  which 
ciw  th«  poUey  is  eaUed  m  vahiod  policy*     The  only  material  dtfforeoee  between  on  open 
•and  M  rahied /f<ilicy  is,  that  in  «ase  oflitigaiion  the  insured  must,  in  sopport  of  as  action  on  a 
jmXiej,  prove  in  the  first  instance  the  amount  of  his  interest  in  the  property  insured  ;  but  on 
•tbe  trial  of  an  action  on  a  T.ihied  policy,  such  amount  is  prima  facie  admitted,  and  no  such 
•ef  idooce  is  necessary,  though -the  wnderwriter  is  still  at  liberty  to  dispute  the  amount  of  tlie 
sBterest,  if  hm  eaa  show  that  tt  ban  been  grossly  ovovratad.     fi^hip  and  freight  are  usually  ifl- 
«aiwl  by  valaad  polieios.     In  ths  esse  of  a  ship,  tho  value  is  said  to  be  what  she  is  worth  at 
the  port  where  the  voyage  commences,  including  all  her  stores,  outfits,  and  money  advanced 
foe  seamea*s  wages,  tire  whole  covered  with  the  premium  of  insurance,  commission  for  ef- 
fecting the  same  (if  insured),  and  charges  of  recovery  in  case  of  loss,  \vhen  re<|uired;  Stev. 
a66.     In  the  case  of  freight,  it  is  said  that  tbe  freight  ought  not  to  exceed  the  amount  of 
-what  tbe  slop  weald  earn,  with  the  premium  and  comraissaoa  thereupon;  see  18  East,  896. 
Or,  io  other  words,  the  interest  is  the  amount  of  the  manifest  or  freight  list,  covered  with  tbe 
premium,  Ac,  and  charges  of  recovery  in  case  of  loss,  where  those  charges  are  stated  in  the 
policjr:  SCev.  Av.  170,   171.     The  term  **  freight,"  used  generally  in  a  policy,  means  the 
greee  freight :   tbe  usage  has  been  to  calculate  losses  in  that  mode  in  tho  case  of  open  policies 
Ottfinsigfal;  and^m  a  late  oecasioo  tho  iosored  rseovered  the  gross  freight,  although,  if  tho  ship 


hmd  arrived  in  safety,  be  must  have  paid  a  coosiderable  sum  for  seamen's  wages,  pilotacs, 

,  duty,  and  dock  dues;   1  Bing.  61.  2  Esst,  5til.     But,  although  tho  rules 


^  It  does,  tonnage. 

just  mentioned  have  prevailed  to  a  great  extent,  tirey  have  been  objected  to  on  the  ground  that 

the  indemnity  afforded  by  insurance  ought  to  place  the  insured  m  the  situation  in  which  ho 

wovid  have  been  on  arrival,  if  no  loss  had  happened,  not  in  that  in  whch  he  was  at  tho  com- 

■MDceneBt  of  the  vojage;  end  that  by  these  calculations  of  ship  and  ireight,  the  insured 

would  became  a  gainer  instead  of  being  only,  indemnified*     To  give  the  value  of  the  ship, 

tb«refore,  it  is  said  the  probable  wear  and  tear  should  be  deducted  from  the  valae  at  the 

eommencement  of  the  voyage.     Three  modes  have  been  suggested,  viz.  1st.  An  insnranee 

-of  tbe  sbip,  wixb  berriggmg,  bat  without  her  outfit,  such  as  provisions  for  the  voyage, 

wages.  Itc..  dedaeting  the  wear  and  tear  of  the  ship»  because  (it  is  said)  the  wear  and  tear 

wmiM  be  ineloded  ie  tbe  grass  freight;  bat  this  mode  is  stUt  objected  to,  as  giving  the  in- 

awwl  maia  than  aa  iadeoaity.     andJy.   An  insoraace  of  the  ship  for  her  fall  value  at  the 

UoM  of  the  tfefortare.  iocladiog  the  ontfit,  and  of  the  not  freight.     This  mode  is  said  to  he 

«rteaded  with  laconveQience,  as  the  soma  insured  would  not  be  the  same  as  those  for  which 

eiia«faip  and  freight  woold  be  contribolory  to  general  average.     Srdly.  To  insure  ship  add 

freight  jointly  in  the  same  policy  as  one  indivisible  risk;  see  Beneckf,  p  69.     It  does  net 

Mar  ••  be  always  pmctieable  te  adopt  this  ooarse,  as  tho  ship  and  freight  may  eiist  la 

baacb  af  dilbreat  peiaoai.    Wbea  it  can  be  effiscted,  it  appeaES  preferable.^as  it  pre- 

.„jST  ihoaa  diiSttaJtiaa  which  might  occur  with  respect  to  the  difierent  rights  of  the  insaren 

on  aWp  or  freight.     The  insurer  upon  ship  and  freight  may  engage  to  put  the  owner,  noder 

all  eirearastanoes,  in  the  same  situation  as  be  woold  have  been  in  the  case  of  safe  errival. 

One  of  these  two  latter  methods,  therefore,  appears  to  come  the  nearest  to  an  eiact  m- 

.^Biairjr. 
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I   149  I      LoffilKenjonftiid:  This  qu«8iioii  depaads  «n  the  eooitnieliM  of  die  ata^ 
ud  not  a   tute  19  Geo.  2.  c.  37;  for,  notwithstaoding  the  argument,  I  think  at  ceimnon 
oo/iMtf  po  ii^^  n  person  migbt  insure  without  having  may  iotereat;  but  the  preamble  and 
tk^'moiini  ^>^^^>''8  P*^*^  ^'  ^^®  statute  remove  all  doubt;  for  the  act  recites  the  nii8chie& 
•f  th9  iflier  >uid  inconveniences  that  bad  arisen  from  the  mining  of  assurances,  inlereet 
Mt  of  thv    or  no  interest,  and  then  it  enacts  (not  declaring)  tliat  no  such  aaeuraace  shall 
inrarad       be  made,  except  in  certain  cases,  which  for  very  wise  and  politic  reasooe  were 
"^^'li^      excepted;  therefore,  I  am  satisfied  that  this  count  is  good,  ualeas  it  be  on  aa 
9*^^^'       insurance  prohibited  by  that  statute.     But  that  statute  only  applies  to  ships 
belonging  to  his  Majesty,  or  any  of  his  subjects,  and  does  not  extend  to  foreign 
ships.    The  defendant's  counsel  (hen  wished  the  Court  to  consider  these  shipsr 
as  belonging  to  the  government  of  this  country ;  but  that  cannot  be,  for  the 
property  in  captured  ships  is  not  altered  before  condemnation  in  the  Court  of 
r  ir:A  1  Admiralty. 

B  I  wlwii  ^'  ^^^*^  *•  RucKER.  E.  T.  1761.  K.  B.  2  Burr.  1167. 

the  valaelt     '^^^  ^^^  ^^  action  brought  upon  a  policy  by  the  plaintifia, .  for  Mr.  Jame9 
■paeified  in  Bourdieu,  upon  the  good;  on  board  a  ship  called  the  Vrow  Martha,  at  and 
tCi  policy,  from  St.  Thomas's  Island  to  Hamburgh,  from  the  loading  at  St.  Thonias'glBl- 
(t  ■*P*jf       and  until  the  ship  should  arrive  and  land  the  goods  at  Hamburgh.  The  goode^ 
■«das  th«    which  consisted  of  sugace,  colFee,  and  indigo,  were  valued  at  30/.  per  faogehead 
^U^^J^^^  the  clayed  sugars,  and  20/.  per  hogshead  the  Muscovado  sugars,  and  the  co^ 
fMaoaiit.      ^^^  ^^^  indigo  were  likewise  respectively  valued.     The  sugars  were  warran* 
ted  free  from  average  under  51.  per  cent.,  and  all  other  goods  free  from  aver- 
age under  31.  per  cent.,  unless  general,  or  the  ship  be  stranded.  In  the  course 
of  the  voyage  the  sea  water  got  in,  and  when  the  ship  arrived  at  Hamburgh  it 
appeared  that  every  hogshead  of  sugar  was  damaged.     The  damage  the  B«ft^ 
gars  had  sustained  made  it  necessary  to  sell  them  immediately,  and  they  were 
accordingly  sold;  and  the  difference  between  the  price  which  they  brought  by 
reason  of  the  damage,  and  that  which  they  might  then  have  been  sold  for  at, 
Hamburgh,  if  they  had  been  sound,  was  as  20/.  Os.  Sd.  per  hogshead  is  to  231. 
Is.  Bd.  per  hogshead;  i.  e.  if  sound,  they  would  have  been  worth  23/.  7j.  S(i.  < 
per  hogshead;  as  damaged,  they  were  only  worth  20/.  Os.  8d.  per  hogshead. 

Per  Cur.  To  make  the  matter  more  intelligible,  we  will  first  state  the  rule 
hy  which  the  defendant  and  jury  have  gone,  and  then  wc  will  examine  wheth-> 
er  the  plaintiffhas  shown  a  better.  The  defendant  takes  the  proportion  of  the 
difference  between  sound  and  damaged  at  the  port  of  delivery,  and  pays  that 
proportion  upon  the  value  of  the  gooas  specified  in  the  policy,  and  has  no  re- 
gard to  the  price  in  money  which  either  the  sound  or  the  damaged  goods  boro 
in  the  port  of  delivery.  He  says,  the  proportion  of  the  difference  is  equally, 
the  rule,  whether  the  goods  come  to  a  rising  or  a  falling  market;  for  instance 
suppose  the  value  in  the  policy  30/.;  they  are  damaged,  but  sell  for  401.;  if 
they  had  been  sound,  they  would  have  been  sold  for  50/.  The  difference  is  a 
Mh.  The  insurer,  then,  must  pay  a  fifth  of  the  prime  cost,  or  value  in  the 
policy  (that  is,  6/.)  E.  converse  if  they  come  to  n  losing  market,  and  soil  fojr 
l^L  being  damaged  but  would  have  sold  for  30/1  if  sound.  The  difference  is 
one-half;  the  insurer  must  pay  half  the  prime  cost  or  value  in  the  policy  (that 
is,  15/.)  To  this  rule  two  objections  have  been  made:  1st  objection:  That  it 
IS  going  by  a  different  measure  in  the  case  of  a  partial,  from  that  which  gov- 
erns in  the  case  of  a  tofal^  loss;  for  upon  a  total  loss  the  prime  cost  or  value  in- 
the  policy  must  be  paid.  Answer:  The  distinction  is  founded  in  the  nature 
of  the  thing.  Insurance  is  a  contract  of  indemnity  against  the  perils  of  the 
voyage;  the  insurer  engages,  so  far  as  the  amount  of  the  prime  cost  or  value 
in  the  policy,  that  the  thing  shall  come  safe;  he  has  nothing  to  do  with  the 
market;  he  has  no  concern  in  any  profit  or  loss  which  may  arise  to  the  mer- 
chant from  the  goods  if  they  be  totally  lost;  he  must  pay  the  prime  eost,  that 
is,  the  value  of  the  thing  he  insured  at  the  outset;  he  has  no  concern  in  any 
subsequent  value.  2nd  objection:  The  next  objection  with  which  this  case 
has  been  much  entangled,  is  taken  from  this  being  a  valued  policy.  We  are 
a  little  at  a  loss  to  apply  llie  arguments  drawn  from  thence.     It  is  said,  that  a 
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utimd i0  >  w«g»r  poticf ,  Kke  inteimt  or  a»  iatorert;  if  ao,  diere  cm  be  nc  nr^  [151  1 
wage,  and  tke  iiieiH<ed  oen  only  reeover  as  for  a  total  abandoning  wbat  ia  aa- 
feily  beeauee  tbe  valae  apeci&ed  ia  fictitioofl.     Aoawer:  A  Takied  policy  ia  not 
to  be  connideced  an  n  wager  pottcjr,  or  like  iotereat  or  no  intereat;  if  it  waa, 
il  would  be  rM  by  tbe  act  of  19  Geo.  2.  c.  37.     The  only  eflbct  of  the  val- 
wrtMA  ia  ixinf  tbe  anoimt  of  the  prime  coat,  juat  aa  if  the  partiea  adnaitted  it 
at  tbe  trial;  fant  in  every  aiguraent,  and  ibr  oYcry  other  porpoae,  it  mnat  be  ta- 
ken that  the  falne  wae  fixed  in  anch  a  manner  aa  that  the  inanred  meant  only 
to  bare  aa  indeauily. 

9.  UsBxa  V.  NoBLB.  T.  T  181Q.  K.  B.  12  Eaat,  646.  Faisa  y.  Aguilar.  £. 

T.  1811.  C.  P.  3  Taunt.  607. 

Jo  ib»  daelmpation  the  ioaa  waa  thua  averred:  that  the  ahip  having  the  gooda  f*  ^atimtf 
en  boaurd  wae  in  tbe  river  Tbamea,  and  before  the  diacharge  of  the  gooda  at  *''<  ^Ll^ 
London,  by  tbe  mere  danger  of  tbe  aeaa,  and  force  and  violence  of  the  tide  e^ff^^ 
and  winda,  and  the  preaaure  of  other  shipa,  atranded  and  aunk,  and  the  gooda  taiMii  at     • 
thereby  totally  loat;  tbe  declaration  alao  contained  the  money  counta.     Theth«HBonat 
delcMUmi  piMded  mm  oananpait,  and  paid  14i.  into  court  generally  upon  tbe  •Aha  priDso 
whole  declaration.     At  the  trial  before  Lord  EUlenborougb,  C.  J.,  a  verdict ^^^  ^>^    ' 
waalbuttdibr  tbe  plaintiff,  for  tbe  damages  laid  in  the  declaration,  auhject  telr^^y", 
the  opinion  of  tbe  Court.  pwi^Bm. 

Per  Cur.    It  ia  admitted  that  the  aaaured  ia  entitled  to  an  indemnity  and  no  coamWoa 
■lore;  but  by  wbat  alandard  of  value  the  indemnity  aought  ahould  be  regula-and  proba 
ted  iB  tbe  queation.     In  the  caae  of  a  valued  policy,  tbe  valuation  in  the  policy  ^'*  F^<* 
ia  the  agreed  atandard;  in  caae  of  an  open  policy,  the  invoice  price  at  the  load-9''^Vht» 
ing  poit,  iacUiding  premioma  of  inaurance  and  conaniaaion,  ia,  for  all  purpoaea  Ho' e  Mtd 
of  ekber  total  or  average  Ioaa,  the  uaual  atandard  of  calculation  reaorted  to  for  what'tha 
tbe  purpose  of  aaeertaining  thia  value.     The  selling  or  market-price  at  the  port  ship  night 
oTJaJivery  cannot  be  alone  the  atandard,  aa  that  does  not  include  premiuma  of  earn, 
inaurance  and  commisaion,  which  muat  be  brought  into  the  account,  in  order 
to  conatitttte  an  indemnity  to  an  owner  of  goods,  who  increaaed  tbe  original 
inaount  and  value  of  hb  riak  by  the  very  act  of  inauring.  The  proportion  oFloss 
ia  neceaaarily  calculated  through  another  medium,  namely,  by  comparing  the 
netting  price  of  the  aound  commodity  with  the  damaged  part  of  the  same  com* 
modity  at  tbe  port  ol  delivery.     Tbe  difference  between  these  two  subjects  of 
ccMcnpariaon  afibrda  the  proportion  of  loss  in  any  given  case,  i.  e.  it  gives  the  ali- 
quot part  of  the  original  value,  which  may  be  considered  as  destroyed  by  the 
pen'Ja  insured  against,  and  for  which  the  aaaured  is  entitled  to  be  recompensed. 
When  thia  ia  aacertained,  it  only  remains  to  apply  this  liquidated  proportion  of 
Inns  to  the  standard  by  which  tbe  value  is  calculated,  i.  e.  to  the  invoice,  price, 
being  itself  calculated  aa  before  stated,  and  you  then  get  the  one-*half,  the  one- 
ibnrth,  or  one-eighth  of  the  Ioaa  to  be  made  good  in  terma  of  m^ney.     Thia 
rale  of  calculation  is  generally  favourable  to  the  underwriter,  as  the  invoice 
price  is  leaa  in  moat  caaes  than  the  price  at  the  port  of  delivery ;  but  the  aaaur* 
ed  may  obviate  thia  inconvenience  by  making  hia  policy  a  valued  one,  or  bjr  [  1^  ] 
i^pttlating  that,  in  caae  of  lose,  the  Ioaa  shall  be  estimated  according,  to  the 
value  of  like  goods  at  the  port  of  delivety.     In  the  absence  of  any  express 
contract  on  the  subject,  the  general  usage  of  the  assured  and  underwriiera 
aupplies  the  defect  of  stipulation,  and  adopts  the  invoice  value,  with  the  addi^ 
tioaa  we  have  mentioned,  as  the  standard  of  value  for  this  purpose.     In  thia 
eaae,  after  reoeiviog  the  money  paid  by  the  Wcat  India  Dock  Company,  the 
aaaured  ia  left  ahort  of  bis  full  reimburaement  even  on  the  defendant'a  own  cal- 
eolation,  by  the  premiums  of  insurance  at  fifteen  guineas  per  cent,  commission 
and  extra  coats  of  suit,  for  which  no  allowance  waa  made  by.  the  Weat  India 
I>ock  Company,  ao  that,  quaetmque  via  data,  the  72.  per  cent,  paid  into  court 
in  too  little.     The  consequence  ia,  that  the  verdict  must  stand,  subject  to  the 
Mforeoee  of  aooount  to  aa  arbitrator,  as  agreed  by  the  case. 

4.  Marshall  v.  Parker.  H.  T.  1809.  N.  P.  2  Camp.  69. 
Action  on  a  policy  of  insurance.     The  plaintiff  at  first  satified  himself  with  And  in  tha 
proving  that  a  cargo  of  pilchards  was  put  on  board  tbe  Cupido,  in  Mount's  caw  of  a  ▼« 
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iMd  pol*«y  ]Bqr>  and  fmUiBg  ia  a  ntiauto  of  ecAndl,  wiudi  divectod  a  lioMM  to  lie  gMtfi^ 
onmarchan  ted  for  this  ship  to  carry  a  cargo  of  ptldiards  to  LegboM)  and  a  MOtenco  of 
diz^  no  de  y^^  French  Admiraky  Court,  vberobj  the  cargo  of  the  Cupido  was  adjud^d 
to  IJraftde  i^®^  prize,  the  captors  pajing  freight  to  the  captain,  io  whom  the  veeeel  was 
lor  froiffht ,  ordered  to  be  restored.  Iiord  EUenborough.  Fron  the  licence  we  may  pre- 
•fon  when  sume  that  the  ahap  sailed  for  Leghorn,  but  certaioly  the  piaintiflThas  not  proved 
in  eoBM  that  she  was  captured  on  her  way  thither.  You  must  lay  a  Ibundation  for  the 
qnonee  of  a  geotence;  at  present  it  is  merely  tn  nmeuo.  Prove  the  capture,  and  I  will  i%^ 
thS  Admi^  ceive  the  sentence  as  evidence  of  the  facts  on  which  the  condemnation  prooee^ 
nitj  Coort,  ded.  The  cargo  was  intercepted  on  the  voyage  insured,  and  though  carried 
it  is  to  be  into  Leghorn,  and  sold  by  the  consignees,  this  is  the  same  as  if  it  had  been 
paid  by  an  carried  into  any  other  hoetiie  port,  and  disposed  of  in  any  other  naoner«  It 
^^^^  ^  never  reached  the  agents  of  the  assured.  The  sale  was  for  the  benefit  of  the 
*^'^^  captors;  nor,  without  evidence  of  fraud,  can  I  disturb  the  valuation. 
iMared;  ^'  Showb  v.  Fbltors.  M.  T.  1801.  K.  B.  3  £ast,  109. 

The  ship  was  sea-worthy  when  she  sailed  from  Liverpool,  and  it  was  not  die- 
Or  can  any  puted  that  the  insurers  were  interested  in  the  ship  and  outfit,  including  prevn^ 
allowanoo   ions  and  sea-stores,  laid  in  for  the  slaves  which  were  to  be  taken  in  on  the 
^hL™*^^  'r  coast  of  Africa,  and  also  wages  advanced  to  the  crew  to  the  extent  of  the  val** 
1"d      ^^  insured.     The  ship  arrived  on  the  coast  of  Africa,  took  in  a  cargo  of  alavea 
ileiTfor  a^  there,  and  proceeded  to  Demerara.     In  the  course  of  her  voyage  thither,  and 
dtmistttiott  in  calm  weather,  she  met  with  a  violent  concussion,  described  to  resemble  an 
or  atorea      earthquake,  from  which  he  received  so  nauch  damage  that  it  was  with  the  great- 
aod  provi    est  difficulty  she  was  kept  afloat  hy  pumping,  until  she  reached  Demerara,  al-* 
,[  1^  ]  most  a  wreck,  where  she  was  obliged  to  be  lashed  alongeide  of  a  hulk  to  keep 
*^*'*^'^^'^her  from  sinking;  and  in  attempting  to  remove  her  from  thence  to  the  shore  a 
ry  oonaamp  ^^^  ^^7*  afterwards  she  sunk,  although  the  distance  was  only  about  My  yards, 
tion  of  the  ^^  ^^®  ^^'^'^  of  her  arrivel  at  Demerara  her  stores  were  considerably  expended. 
crew;*        The  ship  was  originally  destined  there  at  the  first  instance,  with  directions  to 
the  captain  to  proceed  to  other  ports  and  places,  in  case  he  could  not  dispose 
of  the  slaves  there  at  a  certain  average  price;  and  his  letter  of  instructicee 
from  his  owners  contained  the  following  direction ;  '^  As  your  vessel  is  not  ac- 
cording to  the  late  act  of  parliament,  we  should  have  you  sell  her  in  the  West 
Indies,  provided  you  can  procure  1,3001.,  but  expect  you  will  get  from  1,6001. 
to  1  ,!200/.     Should  you  not  dispose  of  her,  you  will  procure  what  freight  you 
can  for  Liverpool."     In  fact,  the  vessel  having  been  surveyed  at  I)emerara, 
and  condemned  as  unserviceable,  was  sold  only  for  388/.  In  consequence  of  this 
the  captain  was  obliged  to  dispose  of  all  the  slaves  there,  not  indeed  so  advan* 
tageously  as  he  might  otherwise  have  done,  bed  he  been  enabled  to  proceed 
to  other  places,  but  still  so  as  to  cover  the  average  price  to  which  he  was  lim- 
ited by  his  instructions.     The  plaintiffgave  notice  of  abondomnent  to  the  un- 
writers,  and  recovered  as  for  a  total  loss  on  the  ship,  and  the  verdict  was  ta- 
ken for  the  full  amount  of  the  sum  insured,  it  being  a  valued  policy.     A  rule 
was  obtained  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  that  the  subject  matter  of  the  insurance  was  so  much 
reduced  from  the  original  value  at  the  time  of  the  loss,  if  it  were  to  be  coneid- 
ered  air  a  total  loss,  that  the  sum  valued  in  the  policy  ought  hot  to  conclude 
the  underwriter. 

Per  Cur.  As  the  practice  of  binding  parties  as  to  the  amount  of  their  inter- 
est by  valued  policies  has  obtained  ever  since  the  statute  of  19  Geo.  2,  it  would 
require  very  strong  reasons  to  show  that  it  is  wrong;  that  statute  was  passed 
in  order  to  prohibit  mere  wagering  policies,  by  persons  insuring  who  had  no 
interest  in  the  thipg  insured,  and,  therefore,  it  avoids  policies  made  interest  or 
no  interest,  or  without  further  proof  of  interest  than  the  policy  itself.  The  ef- 
fect, therefore,  of  a  valued  policy  is  not  to  conclude  the  underwriter  firom 
showing  that  the  assured  had  no  interest,  and  that,  in  fact,  it  was  a  mere  wa- 
gering policy  within  the  statute,  but  in  order  to  avoid  disputes  as  to  the  quan- 
tum of  the  assured's  intere.st.  The  parties  agree  that  it  shall  be  estimated  at 
•  Or  a  return  of  premium  fnr  ehoil  interest;  4  Bro.  P.  C.  450. 


INSURANCE.— Cy*  valued  and  open  PoHtier,  1 19 

aeenrai  ndvei     Here  it  »  not  pretended  that  tbe  subject  matter  of  the  in- 
suranee  was  net  at  first  of  the  Talne  estimated  in  the  poHey.     Then  how  does 
Utts  di#er  (torn  tb^  case  of  an  open  policy  in  this  respect?     Would  it  not  be 
saffieien%  fbr  the  assured  in  an  open  policy  to  prove  that  at  the  time  the  ship 
Miilfid,  the  euhject  matter  of  the  insurance  was  of  such  a  ralue?     Is  not  that 
Ihe  period  to  look  to,  and  not  the  state  of  the  thing  at  the  time  of  the  total  loss 
hftppeaiDf?    If,  on  account  of  the  peouliar  nature  of  an  African  voyoge,  there 
ought  to  be  a  difference  in  this  respect  between  these  and  other  trading  adven- 
tares,  tbe  underwriters  may  if  they  please  introduce  a  special  clause  in  the 
poJiey,  to  provide  ior  the  diminution  in  value  by  the  expenditure  of  stores  and 
pforisiQns  in  the  purchase  and  sustaining  of  the  slaves.     Aa  it  stands  at  pres- 
ent there  appears  no  ground  for  making  any  such  distinction.  f  1^  t 

6.  BousFiKLD  ▼.  Barnes.  T.  T.   1815.  N.  P.  4  Gampb.  028,  Tbo*  it  is 
Aetitm  ea  a  policy  of  insurance.     The  defendant's  eounsel  contended  that  ■><>  defencer 

tkb  action  could  not  be  maintained,  as  the  plaintiff  had  already  received  (he  *^  '^^k  ** 
fidi  amount  of  the  sum  at  which  the  ship  was  valued  by  the  policy  on  which  ^^^^^  ^J^ 
the  action  was  brought.     The  pifiintifl  was  estopped  to  say  to  the  underwriters  alrciidj  re 
en  tbiepoKey,  that  the  ship  was  worth  more  than  6,000/.;  and.  therefore,  by  eaived  the 
ffeeeivine  that  sum,  he  was  fully  indemnified;  Godsall  v.  Baldon,  9  East,  62.   amount  of 
liOTd  £llenborough.     1  think  the  valuation  in  this  policy  is  only  conclusive  ^l'^  y'"^ 
in  aelding  a  ioee  upon  it  between  the  assured  and  the  underwriters  who  have  j^  °i„'^,|]|!'eri 
ffubeerifoed  it,  without  taking  into  consideration  what  has  been  transacted  be-gf  ^Q^ther 
twrnmn  the  assured  and  third  persons.     If  a  total  loss  happen,  these  underwri-  policy,  if 
tersabalJ  not  pay  BM>re  than  the  amount  of  the  valuation;  and  if  there  be  a  the  valve  of 

rtrtial  kMis,the  valuaticm  regulates  the  amount  of  the  average  contribution.  ^^^  ship  be 
will  likewise  take  care  that  the  assured  has  received  from  another  quarter  fj"^^  ^ 
the  amottot  of  the  valuation  in  that  policy,  unless  this  amounts  in  point  of  fact  ceived,  and 
|o  a  oooiplete  indemnity .  that  ronght 

7.  FoABKS  V.  AsraCALL.  H.  T.   1811.  K.  B.   13  East,  3^3.  tobereoov 
Motion  for  a  new  trial  in  an  action  upon  a  policy  of  insurance  at  and  from  ered; 

any  p«>rt  or  ports  in  Hayti  to  Liverpool,  &c.,  on  freight  valued  at  65,000/.  The  ^«*  *  T«** 
alup  had  auled  firom  Liverpool  to  Hayti,  mth  a  cargo  intended  for  barter,  had  ^^|?^^^ 
bnrtered  away  part  of  her  outward  cargo,  and  taken  in  fifty-five  bales  of  cot-  opened  by 
t«Mi  in  pan  of  her  return  cargo,  and  was  proceeding  from  one  port  in  Hayti  to  ehowing 
nnothc^,  viz.  from  Zaquemel  to  Au  Cayes,  to  barter  away  the  residue  of  her  that  part 
oittward<^i^o,  and  to  complete  her  lading  home,  n^en  she  met  with  an  acci-«nl7  of  that 
dmnt  bf  the  perils  of  the  seas,  which  occasioned  a  total  loss.  'd  br  the 

F^  Cmr.     If  the  plaintiffs  be  only  entitled  to  a  satisfaction  for  a  parttd  vaiBatlea 
loBBf  that  aatiafaction  has  already  been  made,  and  a  nonsuit  should  be  entered,  has  been 
Bat  theplaintiffii  contend,  that  ae  this  was  a  valued  policy,  and  as  part  of  the  loit; 
goodelobe  carried  upon  the  freight  inmired  were  on  board  at  the  time  of  loss, 
tbey  are  entitled  to  claim  their  verdict  for  a  total  loss.     Freight  is  the  profit 
awned  by  the  shipowner  in  the  carriage  of  goods  on  board  his  ship,  and  an 
insurance  upon  freight  is  an  insurance  made  in  order  to  secure  that  profit  to 
the  shipowner,  in  case  he  is  prevented  by  any  of  the  perils  insured  against 
from  actually  earning  such  profit.     An  insurance  upon  freight  has  no  refer* 
ence  to  the  hull  of  the  ship,  or  to  its  outfit  for  the  voyage,  both  of  which  are 
protected  by  insurance  upon  the  ship;  but  its  sole  object  is  to  protect  the  as- 
sured from  being  deprived  by  any  of  the  perils  insured  against  of  the  profit  he 
would  otheririse  earn  by  the  carriage  of  good.    To  recover,  therefore,  in  any 
eoae  upon  a  policy  on  frei^t,  it  is  incumbent  on  the  assured  to  prove  that,  un- 
ices some  of  the  perils  insured  against  had  intervened  to  prevent  it,  some 
freight  would  have  been  earned;  and  where  the  policy  is  open  the  actual 
nmouot  of  freight  which  would  have  been  so  earned  limits  the  extent  of  tbe 
nndervriter'tf  liability.     In  every  action  upon  such  a  policy  evidence  is  given, 
either  that«ede  were  put  on  board,  from  the  carriage  of  which  freight  would 
ceealt,  or  tfct  there  wae  some  contract  under  which  the  shipowner,  if  the  yoy- 
9gp  were  not  atopped  by  the  perils  insured  against,  would  have  been  entitled 
to  demand  freight^  and  in  either  case,  if  the  policy  be  open,  the  sum  payable  to 
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I    155  ]  the  shipowner  for  freight,  together  wiCh  the  pretRiuEiiB  of  insuraac*  and  eoinaitf^ 
siontbereapon,  is  the  extent  to  which  the  underwntere  are  chargeable.  In  lhi« 
case,  therefore,  as  there  was  no  contract  under  which  the  shipowner  could  claim 
freight  but  for  goods  actualij  shipped  on  the  homeward  voyage,  the  aasurtt^ 
could  have  made  no  claim,  had  this  been  an  open  poiicj,  but  to  the  extent  o€ 
the  actual  freight  on  the  fifty-five  bales  of  cotton  which  were  shipped  for  thw 
country,  and  of  the  premiums  and  commission  thereon.     The  question  then  is, 
whethor  it  made  any  essential  difference,  that  is,  the  case  of  a  valued  policy  ? 
And  we  are  of  opinion,  upon  full  consideration,  that  it  does  not.     The  object 
of  valuation  in  a  policy  is,  to  fix  by  agreement  between  the  parties  an  esti- 
mate upon  the  subject  insured,  and  to  supersede  the  necessity  of  proving  the 
actual  value  by  specifying  a  certain  sum  as  the  amount  of  that  value.    In  fiot* 
ing  that  sum,  if  the  assured  keep  fairly  within  the   principle  of  insurance , 
which  is  merely  to  obtain  an  indemnity,  he  will  never  go  beyond  the  first  oast , 
in  case  of  the  goods  adding  thereto  only  the  premium,  and  if  he  think  fit  tho 
probable  profit;  and  in  the  case  of  freight,  he  ^i\\  not  go  beyond  the  amount 
of  what  the  ship  would  earn  with  the  premiums  and  commission  thereupon. 
The  valuation,  however,  in  the  case  of  goods,  looks  to  all  the  goods  intended 
to  be  loaded;  and  in  the  case  of  fi^eight,  it  looks  to  freight  upon  all  the  goodm 
the  ship  is  intended  to  carry  upon  the  voyage  insured;  and  if  by  the  penk  in- 
sured against  in  a  valued  policy  on  goods,  part  only  of  the  goods  intended  t» 
be  covered  be  lost,  the  valuation  must  be  opened,  and  the  assured  only  recov- 
er in  respect  of  that  part;  and  so,  if  by  the  perils  insured  against  the  freight 
of  part  only  of  the  goods  to  be  carried  be  lost,  the  assured  can  only  recover^ 
in  respect   of  that  loss,  according  to  the  proportion  which  that  part  bears  to. 
the  whole  sum  at  which  the  entire  freight  was  estimated  in  the  valuation.  The 
proposition  is  monstrous.     Instead  of  confining  the  policy,  as  it  ought  to  b» 
confined,  to  a  contract,  as  nearly  as  may  be,  of  Indemnity  against  what  mtij 
be  lost  in  respect  of  freight  by  the  perils  insured  against,  it  converts  it  into  a 
contract  of  indemnity  against  a  different  class  of  accidents  which  may  oper- 
ate to  prevent  the  assured  from  being  able  to  prove  a  full  cargo  upon  freight,, 
and  may  make  it  the  interest  of  the  assured,  which  it  never  ought  to  be,  that 
a  loBS  should  happen.     The  Court,  therefore,  will  look  for  very  stronff  authoiw 
ities  before  they  yield  to  such  a  proposition.     It  was  pressed  upon  the  argo* 
ment,  that  in  the  case  of  a  valued  policy,  if  any  interest  be  proved  to  be  oft 
board,  and  there  be  no  fraud,  a  total  loss  will  entitle  the  assured  to  recover  the 
sum  specified  in  the  valuation.     And  to  that  position  we  accede,  with  this  linw 
itation,  that  is,  provided  there  is  a  total  loss,  by  any  of  the  perils  insured  a- 
gainst,  of  the  whole  subject  matter  of  iusurance  to  which  the  valuation  appli- 
ed, viz.  of  all  the  intended  cargo  of  goods  when  the  insurance  was  on  goods, 
and  of  all  the  intended  freight  when  the  insurance  was  on  freight.     But  if  il 
be  meant  to  carry  that  position  to  this  extent,  that  the  underwriter  is  not  at 
liberty  to  inquire  what  was  intended  to  have  been  included  in  the  valuatioa, 
or,  when  he  has  ascertained  that  point,  and  he  cannot  reduce  the  sum  below 
the  valuation,  by  proving  that  a  part  only  of  what  was  included  in  the 
valuation  has  been  lost  by  a  peril  insured   against,   we  deny  the  position 
[   156   !  when  so  extended.  In  Shaw  v.  Felton,  3  East,  109,  which  has  been  so  strong* 
ly  relied  upon,  the  interest  of  the  assured  was  in  the  ship  and  outfit,  including 
provisions  and  sea  stores,  laid  in  for  slaves,  and  wages  advanced  to  the  crew; 
and  the  chief  ground  insisted  upon  for  opening  the  policy  was  this,-— that  the 
principal  part  of  the  provisions  had  been  consumed*  in  the  voyage,  and  there* 
fore  had  not  been  lost  by  the  perils  insured  against.     But  that  ground  was  re- 
sisted with  effect,  because  the  subject  insured  was  to  be  considered  as  of  the 
value  ascribed  to  it   when  the  voyage  commenced;  and  if  the  diminution  of 
the  provisions  were  to  be  allowed  to  reduce  the  extent  of  the  underwriter's  li* 
ability  upon  the  policy,  every  valued  policy  upon  the  ship  wovdd  be  to  be  tmen* 
ed,  because  every  day  afler  the  voyage  commenced  the  quantum  of  the  skip's 
provisions  would  be  proportionably  reduced. 
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• 

8.  Hajgh  v.  J>b  la  Cour.  H.  T.    IBIS.   N.  P.  3  Campb.  319.  And  wh«n 

The  defendant  had  signed  an  adjustment  on  invoices  and  bills  of  lading  be-  ^^^.  Proper 
tog  produced  to  him,  which  had  been  furnished  by  the  assured,  representing  !^  ^  ^»*^' 
thai  goods  above  the  value  of  5,0001.  had  been  shipped  by  them  on  board  the  iJJa'^uh 
Maria.     These  invoices  were  now  proved  to  have  been  fictitious,  and  the  bills  'mumt  i#  de 
oC  lading  to  have  been  interpolated  after  they  were  signed  by  the  captain.     Id  fraad  iha 
fact,  goods  were  shipped  by  the  bankrupts  to  the  value  of  1 ,400/.  and  no  more,  aaderwh 
The  &ip  was  afterwards  run  away  with,  aad  carried  to  the  West  Indies,  where  **"•  the  in 
the  CMTgo  was  disposed  of  by  a  person  whom  the  bankrupts  put  on  beard  in  the  ^]^JJ^  ^j 
qindily  of  a  supercargo.     Sir  James  Mansfield,  C.  J .     If  the  bankrupts  in-  tiated,  and 
tended  from  the  beginning  to  cheat  the  underwriters  the  assignees  can  recover  the  iasared 
oefiiisg.     The  fraud  entirely  vitiates  the  contract.  caaiiet  re 

9.  Usher  V.  Noble.  T.  T  1810.  K.  B.   12  East,  639.  cowevea 

'ActioQ  on  a  policy  of  insurance;  the  declaration  averred:  "  that  the  ship,  ^^^  Jf*hig 
haviag  the  goods  on  board,  was  in  the  river  Thames;  and  before  the  discharge  Mtaal  inter 
of  thm  goods  at  London,  by  the  mere  danger  of  the  seas,  and  force  and  vio^eat. 
leaee  of  the  tide  and  winds,  and  the  pressure  of  other  ships,  stranded  and  The  lUacI 
sunk,  and  the  goods  thereby  totally  lost."  .  The  declaration  also  contained  the  *'^.^f  7*^ 
mooey  counts.     The  defendant   pleaded  non  assumpsiiy  and  paid   140/.  *"^^®  ^JJ'Jf'Ju 
eoQit  generally  upon  the  whole  declaration.     The  jury  found  a  verdict  &r  the  ^p^^  peliej 
plaintiff,  mhject  to  the  opinion  of  the  Court.     On  motion  to  set  the  verdiet »  the  in 
aatde:  Per  Cur,    It  is  admitted  that  the  assured  is  entitled  to  an  indemnity,  veice  prioe 
aad  BO  nwre;  but  by  what  standard  of  value  the  indemnity  sought  should  be  ^^^^P^ 
legulaled  isthe  question.     In  the  case 
the  policy  is  the  agreed  standard;  in  case 
at  the  loading  port,  including  premiums  o 

aH  purposes  of  either  total  or  average  loss,  the  usual  standard  of  calculatton  and  com 
nsorted  to  for  the  purpose  of  ascertaining  this  value.     The  selling  or  market  miwien. 
price  at  the  port  of  delivery  cannot  be  alone  the  standard,  as  that  does  not  in-    I   167   | 
elnde  premiums  of  insurance  and  commission,  which  must  be  brought  into  the  *^°*  I^por  . 
account,  in  order  to  constitute  an  indemnity  to  an  owner  of  goods,  who  had  -^^^^^^ 
RiCTeased  the  original  anK>unt  and  value  of  hia  risk  by  the  very  act  of  insur-  ^  ^^  ^^ 
iog.    The  proportion  of  loss  is  necessarily  calculated  through  another  medi-  paring  the 
um,aamely,  by  comparing  the  selling  price  of  the  sound  commodity  with  theaelUng 
damaged  part  of  the  same  commodity  at  the  port  of  delivery.     The  difference  ?»»•  of 
between  tfcese  two  subjects  of  comparison  affords  the  proportion  of  loss  in  ^^X  J^"Sity^ 
given  case,  i.  e.  it  gives  the  aliquot  part  of  the  original  value,  which  may  be  the  port  of 
oooaidered  as  destroyed  by  the  perils  insured  against,  and  for  which  the  assur- aelivery, 
ed  is  entitled  to  be  recompensed.     When  this  ie  ascertained,  it  only  remains  whether  the 
to  apply  this  Kqoidated  proportion  of  loss  to  the  standard  by  which  the  value  P*}*^^ 
is  calculated,  i.  e.  to  the  invoice  price,  being  itself  calculated  as  before  stated,™**^  ^^ 
and  you  then  get  the  one-half,  the  one-fourth,  or  one-eighth  of  the  loss  to  be  *    ' 
made  good  in  terms  of  money.     This  rule  of  calculation  is  generally  favourar 
hie  to  the  underwriter,  as  the  invoice  price  is  less,  in  most  cases,  than  the  price 
at  the  port  of  delivery;  bat  the  assured  may  obviate  this  inconvenience,  by 
mahins^his  policy  a  valued  one,  or  by  stipulating  that,  in  case  of  loss,  the  loss 
shaVl  he  esiVmaled  according  to  the  value  of  like  goods  at  the  port  of  delivery. 
Id  the  absence  ot  any  express  contract  on  the  subject,  the  general  usage  of 
the  assured  and  underwriters  supplies  the  defect  of  atipukition,  and  adopts  tha 
invoiee  vaJuo,  with  the  additions  we  have  mentioned,  as  the  standaid  of  v^ 
for  this  purpose.     In  this  case,  after  receiving  the  mtmey  paid  by  the  West 
India.  Dock  Company,  the  assured  is  left  short  of  tits  full  reimbursement  (even 
ofi  the  defendant's  own  calculation)  by  the  premiums  of  insurance  at  filteea 
guioeas  per  cent,  commissioo,  and  extra  costs  of  suit,  for  which  no  allowanoe. 
was  made  by  the  West  India  Dock  Oompa«iy:  so  that,  juocangue  eio  tfa^ 
Che  Tl.  per  cent,   paid  ipta  court  is  too  littHj.    The  coosequeoee  is,  Ibil  tm 
irerdict  must  stano,  subject  to  the  reference  to  arbitration. 
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(h)   Wagering  policies .* 
Whether  a  I.  Kemp  v.  Veyne.  T.  T.   i786.  K.  B.   I  T.  R,  304. 

poiicj  isa       jij^  plaiotifTs  were  proprietors  of  the  cargo,  but  not  of  the  ship.     That  tK« 
^^nT'cS     ^^^P  originally  aailed  with  the  cargo  on  board  from  Riga,  on  a  voyage  to  Mar* 
opan^inter  s^il^^s^  &od  that  an  insurance  had  been  efiected  at  Bremen  upon  the  cargo  fur 
Mt  depanda  that  voyage,  in  the  course  of  which  she  was  taken,   and  brought  into  Fai-^ 
ufioQ  the      mouth  by  an  English  privateer-,  that  sentence  of  condemnation  had  been  there 
faeia  aad     obtained,  which  was  afterwards  reversed  upon  the  prize  having  been  proved 
nat  upon     ^^  j^^  ^  neutral  ship;  but  the  o.\penses  of  procuring  that  reversal  were  order- 
Dodaiaund  ®^  ^Y  ^^^  Admiralty  Court  to  be  a  charge  upon  the  cargo.     The  plaintifi  's 
log  of  tfaa    agents  accordingly  paid  the  sum  of  103{.  14^.  for  the  expences  of  reclaiming 
paitiaa.       the  ship  and  cargo,  and  immediately  procured  the  policy  in  question  to  be  ef- 
[  158  }  fected  in  January,  1781,  according  to  the  purport  of  the  memorandum.     In 
the  February  following  the  ship  set  sail  from  Falmouth,  with  the  original  caf-- 
go  on  board,  in  the  prosecution  of  her  voyage  to  Marseilles;  but  on  the  26th 
of  the  same  month,  before  her  arrival  there,  was  captured- by  a  Spanish  ship^ 
and  carried  into  Ceuta,  in  Spain,  where  she  wa»  again  condemned^     An  ap- 

{>eal  was  brought  in  the  superior  court  of  Madrid,  which  promising  to  be  of 
ong. continuance,  the  cargo,  which  was  of  a  perishable  nature,  was  ordered  ta> 
be  sold,  and  the  proceeds  to  be  brought  into  court,  to  wait  the  event  of  the 
suit.  In  May,  178S,  the  vessel  was  restored  by  sentence  of  the  Court,  and 
the  surplus  of  the  proceeds  which  arose  from  the  sale  of  the  cargo  was  paidta 
the  owner,  deducting  the  expences  in  Spain  in  prosecuting  the  appeal;  after 
all  the  charges  paid  there  only  remained  twenty-six  rix-^ollars.  As  sooa 
as  the  ship  was  liberated  she  sailed  from.  Ceuta  to  Malaga,  in  order  tiK 
relit,  and  having  there  made  the  necessary  repairs,  set  sail  for  Bremen,  and 
in  that  voyage  was  lost.  The  declaration  averj:ed,  that  "  whilst  the  ship  was 
proceeding  in  her  said  voyage  from  Falmouth,  to  Marseilles^  and  before  sha 
could  arrive  at  Marseilles,  she  was  captured  by  the  Spaniards,  and  thereby  the 
said  ship,  and  also  the  goods  and  merchandises  on  board  her,  were  totally  lost 
to  the  plaintiffs."  It  was  objected  on  the  part  of  the  defendant;  1st.  That 
this  was  not  an  insurable  interest;  and  2ndly.  That  the  plaintiff  could  not  re- 

*  With  reBped  to  wager  policies,  the  CoiKthav»ob80«vad;  Many  are  the  eontrivanoea 
which  men  have  fnllen  opoii  for  the  gratification  of  their  propensity  for  gaining;  and  tha 
nncertaia  events  of  maritiuie  adventure  afibsd  an  obvious  and  extensive  field  for  tha  ealca- 
Jation  of  chances,  and  the  decision  of  fortone.  At  common  faw  a  wager  pofiey  was  lawfar» 
8  Taanc.  516;  8T.  R.  19,  hat  this  is  now  otherwise,  at  hy  the  statote  19  Geo.  S.  c.  ST. 
It  is  enactad.  **  That  no  iosaranee  shall  be  made  on  any  ship  er  abipe  bdoogiog  to  his  Ma« 
jost^^  or  any  of  his  suhjeets,  oa  any  goods  or  effeeu  laden  on  board  each  ships,  interest  oi 
ao  laterost,  or  without  farther  proof  of  intereat  than  policy,  or  by  way  of  gaming  or  wager- 
iBg«  or  without  benefit  of  salvage  to  the  insurers,  that  every  such  insurance  shall  be  void." 
But  by  s,  2.  it  is  provided  (hat  the  insurances  on  private  ships  of  war,  fitted  out  bv  any  of 
bis  Majesty's  rubjects  solely  to  cruise  against  his  enemies,  may  be  made  by  er  for  the  own- 
ers thereof,  interest  or  no  interest,  free  of  average,  and  withoat  benefit  of  salvage  ta  the  in- 
aarar.  And  by  a  S.  it  is  also  provided,  **  That  any  effects  from  any  porta  99  pJaees  is 
Europe  or  America,  in  the  possession  of  the  enemies  of  Spain  or  Portugal,  may  be  insaied 
in  the  same  manner,  as  if  this  act  had  not  been  made."  By  s.  6.  **  All  sams  af  money » 
lent  on  bottomry  or  respondentia,  upon  ships  belonging  to  his  Majesty's  subjects  bound  to 
or  Oom  the  East  lodtes.  shall  be  lent  only  on  the  ship,  or  on  the  merchandize  or  eflects  on 
board,  or  to  be  ladan  an  board,  and  shall  be  ao  expressed  in  the  conditions  of  the  bond; 
and  the  benefit  of  salvago  shall  be  allowed  to  ihe  lender,  his  agents,  or  assigns,  who  aloaa 
shall  have  a  right  to  make  iosBraoce  on  the  money  so  lent;  and  the  borrower  shall  recover 
no  more  on  any  insurance  than  the  value  of  his  interest  in  the  ship,  or  in  (he  goods  on  board* 
exclusive  of  the  money  so  borrowed;  and  in  ease  it  shall  appear  tliat  the  vaTiie  of  his  share 
in  the  ship  or  in  the  goods  on  board  doth  not  amount  to  the  sum  borrowed,  he  shall  be  re- 
aponsibie  to  the  lender  for  so  much  of  the  money  borrowed  as  he  hath  not  laid  out  in  tha 
ahip  or  goods  on  board,  with  iaterest  for  tbe  same,  together  with  the  insaraBca,  and  ali 
albas  eharges  thereon,  in  tbe  proportion  which  the  money  net  laid  oat  shall  bear  to  the 
whole  lent,  notwithstanding  tbe  ship  and  goods  ha  totally  lost."  And  by  an  actioa  braugjil 
by  the  insured,  the  plaintiff  or  his  attorney  or  agent,  shall,  within  fifteen  days  after  he  shall 
be  required  so  to  de  in  writing  by  the  defendant,  er  his  attorney  or  ageat,  declare  in  writ* 
iag  what  aufii  or  stima  be  haili  inaefad  or  caaaed  to  be  insured  in  the  whole,  and  what  earns 
he  hath  borrowed  at  raspondcmia  or  bottonry  for  the  voyage,  or  any  part  of  the  y^yin^ 
in  question. 
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^over  upon  Ihe  policy  in  this  form  ot  declaring;  for  they  had  stated  the  loss  to  [  159  ] 
bave  happened  by  capture,  whereas,  though  the  vessel  was  captured,  yet  hav- 
ing been  aft«rward8  restored,  she  might  have  reached  her  destined  port,  not- 
withstanding the  capture;  in  which  case  the  underwriters  would  have  been 
dischareed  by  the  terms  of  the  memorandum. 

Per  Cur.     The  answers  to  this  case  are  decisive.     1st.  This  is  a  wagering 
policy,  and  it  is  just  the  same  as   if  the  event  insured  had  been  the  arrival  of 
any  other  ship  at  Marseilles.     The  loss  or  safe  arrival  of  the  ship  did  not  alter 
the  security.     The  parties  were  interested  in  the   cargo  alone ;  but  the  event 
insured  was  the  arrival  of  the  ship,  and  not  of  the  cargo.     A  necessary  con- 
jiequence  of  this  being  a  wagering  policy  is,  that  \he  insured  cannot  abandon; 
but^  even  supposing  it  to  be  a  policy  on  interest,  it  is  enough  to  say,  that  in  this 
case  the  parties  never  did  abandon.     In  effect,  there  was  only  a  temporary 
capture;  and  though  by  construction  a  temporary  capture  is  such  a  loss  as  that 
an  assured  upon  interest  is  warranted  in  abandoning  at  the  time,  if  he  please, 
yet  we  must  consider  what  the  truth  of  the  case  was  between  these  parties. 
Now  this  was  a  wagering  policy;  and  in  such  case  there  can  be  no  abandon- 
ment.    But  what  alone  is  a  fatal  objection  to  the  plaintiffs^  claim  is,  that  they 
did  not  attempt  to  pursue  the  voyage  to  Marseilles,  which  it  was  in  their  pow- 
er to  do  after  they  left  Ceuta.     The  circumstance  of  the  ship^s  having  been 
cafstnred  and  detained  for  a  time  did  not  prevent  her  from  prosecuting  her  voy- 
age afler  she  was  liberated;  nor  is  it  any  excuse  that  the  plaintiffs  could  no 
longer  control  her  destination ;  for  in  wagering  policies,  the  assured  take  upon 
them  to  perform  all  that  the  owners  themselves  of  the  vessel  could  have  dona 
In  the  same  situation. 

a.  Lawis  V.  RtrcHER.    E.  T,  1761.  K.  B.  2  Burr.  1167.    S.  P.  Cousins  v. 

NaxNtes.  E.  T.   1811.  C.P.  STaunt.  513. 
TTbis  fras  an  action  brought  upon  a  policy  by  the  plaintiffs  for  Mr.  James  A  y^lnf* 
Bourdieu,  upon  the  goods  on  board  a  ship  called  the  Vrow  Mather,  at  and  JJj  fhere 
from  St.  Thomases  Uland  to  Hamburgh,  from  the  loading   at  St.  Thomas's  ^^^^  lo'l,^ 
Island  until  the  ship  should  arrive  and  land  the  goods  at  Hamburgh.     The  oonsidere'd 
goods  (which  consisted  of  sugars,  coffee  and  indigo)  were  valued  at  SO/,  per  at  a  wager 
hogshead  the  clayed  sugars,  at  20L  per  hogshead  the  Muscovado  sugars;  and  poUe>4 
the  coHee  and  indigo  were  likewise  respectively  valued.     The  sugars  were 
warranted  free  from  average  under  5/.  per  cent. ;  and  all  other  goods  free  from 
average  under  dl  per  cent.,  unless  general,  or  the  ship  be  stranded.     In  the 
courae  of  the  voyage  the  sea-water  got  in;  and  when  the  ship  arrived  at  Ham- 
burgh, it  appeared  that  every  hogshead  of  sugar  was  damaged.     The  damage 
the  sugars  had  sustained  made  it  necessary  to  sell  them  immediately,   and 
they  were  accordingly  sold;  and  the  difference  between  the  price  which  they 
brought,  by  reason  of  the  damage,  and  that  which  they  might  have  been  sold 
for  at  Hamburgh,  if  they  had  been  sound,  was  as  20/.  Os.  8(f.  per  hogshead  is 
to  23f.  75.  8d.  per  hogshead  (i.  e.  if  sound,  they  would  have  been  worth  SSL 
7s.  M.  per  hogshead  as  damaged,  they  were  only  worth  201  0«.  8d.  per  hogs- 
bead).     Per  Cur.     To  make  the   matter  more  intelligible,  we  will  first  state 
the  rule  by  which  the  defendant  and  jury  have  gone,  and  then  we  will  exam- 
ine whether  the  plaintiff  has  shown  a  better.     The  defendant  takes  the  pro- 
portion of  the  difference  between  sound  and  damaged  at  the  port  of  delivery, 
and  pays  that  proportion  upon  the  value  of  the  goods  specified  in  the  policy. 
and  has  no  regard  to  the  price  in  money  which  either  the  sound  or  damaged 
goods  bore  in  the  port  of  delivery.     He  says  the  proportion  of  the  difference 
IS  equally  the  rule,  whether  the  goods  come  to  a  rising  or  a  falling  market. 
For  instaace,  suppose  the  value  in  the  policy  30/.;  they  are  damaged,  but  sell 
for  40/. ;  if  they  had  been  sound  they  would  have  sold  for  50/.     The  difference 
IB  a  fifth.     The  insurer  then  must  pay  a  fifth  of  the  prime  cost  or  value  in  the 
policy  (that  is,  6/.)     E  converse  if  they  come  to  a  losing  market,  and  sell  for 
10/.  being  damaged,  but  would  have  sold  for  30/.  if  sound.     The  difference  is 
ooe-half.     The  insurer  must  pay  half  the  prime  cost  or  value  of  the  ptflicy 
(that  is^  15/.)     To  this  rule  two  objections  have  been  made:  1  st  objection. 
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[  160  ]  That  it  18  going  by  a  diflerent  measiire,  in  the  case  of  a  partial,  from  that 
which  governs  in  the  case  of  a  total,  loss;  for  upon  a  total  loss  the  prime  cost 
or  value  in  the  policy  must  be  paid.  Answer:  The  distinction  is  founded  iit 
nature  of  the  thing.  Insurance  is  a  contract  of  indemnity  against  the  perils 
of  the  voyage;  the  ensurer  engages,  so  far  as  the  amount  of  the  prime  cost  or 
value  in  the  policy,  "  that  the  things  shall  oomc  safe;"  he  has  nothing  to  do 
with  the  market;  he  has  no  concern  in  any  profit  or  loss  which  may  arise  to 
the  merchant  from  the  goods;  if  they  be  totally  lost  he  must  pay  the  prima 
cost,  that  is,  the  value  of  the  thing  he  insured  at  the  outset;  be  has  no  con- 
cern in  any  subsequent  value.  2nd  objection.  The  next  objection,  with 
which  this  case  has  been  much  entangled,  is  taken  from  its  being  a  valued  pol- 
icy. We  are  a  little  at  a  loss  to  apply  the  arguments  drawn  from  thcoce.  It 
is  saiel,  "  that  a  valued  is  a  wager  policy  (like  interest  or  no  interest);'^  if  so, 
there  can  be  no  average  loss,  and  the  insured  can  only  recover  as  for  a  total 
abandoning  what  is  saved,  becauso«the  value  specified  is  fictitious.  Answer: 
A  valued  policy  is  not  to  be  considered  as  a  wager  policy,  or  like  "  interest  or 
no  interest;^  if  it  was,  it  would  be  void  by  the  act  of  19  Geo.  2.  c.  37.  The 
only  effect  of  the  valuation  is  fixing  the  amount  of  the  prime  cost,  just  as  if 
the  parties  admitted  it  at  the  trial;  but  in  every  argument,  and  for  every  other 
purpose,  it  must  be  taken  that  the  value  was  fixed  in  such  a  manner  as  that 
the  insured  meant  only  to  have  an  indemnity. 
P»r  a  wa  3.  Cousins  v.  Nantes.  E   T.  1311.  C.  P.  3  Taunt.  513. 

gering  poll  p^^  (>y,,  Qjj  ^  wagering  policy  there  is  no  salvage,  no  abandonment,  no 
poller  on  '^^ur"*  <>^pf«n^iuw^  fof  short  interest;  it  is  the  interest  of  the  insured  that  the 
Sitorett  «re*^*P  should  be  lost;  but  it  is  the  contrary  on  a  policy  of  interest;  there  is  aal- 
coiitract«  vage,  there  is  an  abandonment,  there  is  a  return  of  premium  for  short  interest^ 
^Mtinci  in  there  it  is  usually  the  interest  of  the  merchant  to  labour  for  the  safety  of  the 
thoir  nature  vessel.  Consequently,  it  is  absolutely  necessary,  in  order  to  give  the  under- 
2I!nf  ***^'  writer  a  fair  advantage,  that  ho  should  know  that  it  is  a  wagering  policy. 
Hence  a  4-  I>A  Costa  v.  Frith.  M.  T.  HGO.  K.  B.  4  Burr.  1966. 

valned  po'      A  policy  was  underwritten  by  the  plaintifi',  being  an  insurance  upon  any  of 
Itcj,  the  oacket-boats  that  should  sail  from  Lisbon  to  Falmouth,  or  such  other  port 

y  without    JQ  England  as  his  Majesty  should  direct  his  packets  appointed  between  Lis- 
B     f  f  *    ^^"  *°^  England,  for  one  whole  year,  commencing  the  1st  of  October,   1763, 
Sreet  than  ^^^  ^®  continue  to  the  1st  of  October,  1764,  inclusive,  upon  any  kind  of  goods 
11611  ^^^  merchandises  whatsoever;  and  it  was  agreed  that  the  goods  and  merchan- 
the  policy*'  discs  should  be  valued  at  the  sum  insured  on  such  packet  boat,  without  farther 
ii  good       proof  of  interest  than  the  policy,  and  to  make  no  return  of  premium  for  want 
within  the  of  interest  being  on  bullion  or  goods.     And  in  case  of  loss  or  misfortune,  tlia 
?'**  *P       insured  were  to  be  at  liberty  to  sue;  labour,  and  travel  for,  in,  and  about  the 
3j  *       '  defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises,  or  any 
part  thereof,  without  prejudice  to  the  insurance,  to  the  charges  whereof  the 
insurers  were  to  contribute,  each  one  according  to  the  rate  and  quantity  of  his 
sum  insured.     The  consideration  paid  by  the  insured  was  ten  guineas  per 
cent.,  and  io  case  of  loss  they  were  to  abate  nothing.     N.  B,  Corn,  fish,  salt, 
flour  and  seed  were  warranted  free  from  average,  unless  general,  or  the  ship 
bo  stranded.     Sugar,  tobacco,  hemp,  flax,  hides^  and  skins  were  warranted 
free  from  average  under  51.  per  cent. ;  and  all  other  goods  free  from  average 
under  3/.  per  cent,  unless  general,  or  the  ship  should  be  stranded.     In  April, 
.1766,  the  iron  trunk  which  contained  the  bullion  was  fished  up,  and  therefore 
all  the  bullion  recovered,  without  any  lessor  prejudice  whatever,  and  deliver- 
ed to  the  defendant.     The  defendant's  expense  of  salvage  amounted  to  63/. 
8s.  2(i.-;  and  deducting  that  sum  for  salvage,  the  net  proportion  of  his  share 
came  to  206/.  1  U.  9d.     The  plaintiff's  proportion  thereof,  in  respect  of  his 
subscription,  amounted  to  48/.  45. ;  which  was  paid  into  court.     The  question 
was,  whether  the  plaintiff  upon  this  case  was  not  entitled  to  recover  in  this  ac- 
tion?    The  Court  agreed  that  this  was  a  policy  of  a  peculiar  sort,  and  within 
the  exception  of  the  stat.  19  Geo.  2.  c.  27.     It  is  a  mixed  policy;  partly  a  wa- 
ger policy,  partly  an  open  one ;  and  it  is  a  valued  policy,  and  fairly  so,  without 
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fraud  or  miareprcsentatioQ.     Therefore,  the  loss  having  happened,  the  insured 
18  entitled  as  for  a  total  loss.     The  insurer  agreed  to  the  value,  and  is  con- 
claded  to  dispute  it.     The  insured  has  received  the  money  as  for  a  total  loss; 
and  there  is  no  want  of  conscience  in  retaining  it.     The  cases  of  Lewis  and 
another  v.  Rucher,  Hamilton  v.  Mendes,  and  Goss  and  another  v.  Withers, 
were  ^^  only  that  where  the  average  loss  appears  before  adjustment,  the  under- 
writer shall  pay  only  the  real  damage."     And  the  reason  is,  that  the  insured 
mast  show  the  whole  case  as  it  then  stood.     In  the  present  case  there  was  a 
total  loss  at  the  time  of  the  adjustment.     The  adjustment  in  this  case  makes 
an  end  of  the  question.     Here  is  a  solemn  abandonment,  and  a  solemn  agree- 
ment '^  that  the  insurers  shall  be  content  with  salvage  in  such  proportion  as 
the  sam  insured  bears  to  the  whole  interest.''     There  was  a  total  loss  at  the 
lime  of  the  adjustment,  which  is  the  same  as  if  the  damages  had  been  then  re- 
covered on  an  action.     Here  Is  no  sort  of  fraud  nor  any  thing  that  is  against 
any  law;  and  to  refund  more  than  in  that  proportion  would  be  contrary  to  the 
underwriter's  own  agreement.     Therefore,  the  net  proportion  only  in  respect 
of  the  plaintifPs  subscription,  afler  deduction  of  salvage,  ought  to  be  returned 
to  him;  and  that  is  paid  into  court.  f  162   | 

5.  Grant  v.  PARKrNsox.  M.  T.  1682.  K.  B.  2  Park  Ins.  355.  A  valued 

It  was  an  action  of  insurance  on  the  ship  Providence,  at  and  from  Surinam,  ^  a^  ^^ 
or  wVialaoeveT  other  ports  in  the  West  Indies  at  which  the  ship  might  load  p^ed  np 
to  Quebec.     At  the  trial  before  Lord  Mansfield,  at  the  sittings  ailer  Trinity  on  a  voy 
term,  17SI,  the  priocipal  question  on  the  merits  was,  whether  the  plaintiffs  had  age  is  not 
an  insurable  interest.^    It  was  an  insurance  on  the  profits  expected  to  arise  on  within  the 
a  cargo  of  molasses  belonging  to  the  plaintifi*,  who  had  a  contract  with  govern- ^^'^ 
ment  to  supply  the  army  with  spruce  beer.     Lord  Mansfield  thought  it  an  in- 
surable interest.     But  the  part  of  the  case  which  calls  for  our  attention  at 
present  was  a  clause  declaring   '^  that,  in  case  of  loss,  it  was  agreed  that  the 
profits  should  be  valued  at  l.OOOZ.  without  any  other  voucher  than  the  policy." 
This,  it  was  insisted,  rendered  the  policy  void,  as  well  within  the  letter  as  with- 
in the  spirit  of  the  19  Geo.  2.  c.  37.     Lord  Mansfield,  at  the  trial,  inclined  /o 
think  that  the  contract  was  a  fair  ono;  but'still  he  could  not  get  over  the  ob- 
jection, the  instrument  being  void  on  the  face  of  it.     His  lordship,  however, 
saved  the  point  for  the  opinion  of  the  Courts,  a  verdict  being  entered  for  the 
plaint'ifl,  subject  to  that  reference.     In  Michaelmas  term  following  the  matter 
came  on  to  be  beard,  when,  afier  full  argument  at  the  bar, 

L0ord  Mansfield,  C.  J.,  said:  I  have,  since  the  sittings  at  Guildhall,  on  fur- 
ther consideration,  changed  my  opinion.  I  then  thought  the  present  policy 
within  the  act  of  parliament;  1  now  think  otherwise.  On  the  construction  t>f 
the  act,  it  has  been  uniformly  held  that  a  valued  policy  is  not  void.  It  is  in* 
cnoibent  on  the  plaintiff  to  prove  some  interest;  but  it  is  not  necessary  to  go 
into  the  whole  value.  In  the  case  of  Lewis  v.  Rucher  this  doctrine  was  much 
coni^dered.  [Here  his  lordship  read  the  words  above  stated,  and  then  he  pro- 
ceeded thus:]  This  insurance  is  on  the  profits  of  a  cargo  belonging  to  a  man 
having  a  contract  to  supply  the  army,  and  if  it  arrive  the  profits  are  pretty  cer- 
tain. The  meaning  of  the  policy  is,  not  to  evade  the  act  of  parliament,  but  to 
aToid  ttie  difficulty  of  going  into  an  exact  account  of  the  quantum.  I  cannot  ' 
distinguish  it  from  a  valued  policy;  there  is  no  pretence  for  saying  it  is  a  wa- 
gering one.  The  other  judges  concurred;  and  the  po$tea  was  given  to  the 
plaintiST, 

6.  Flint  v.  Le  Mesurier.  H.  T.  1796.  K.  B.  2  Park,  .-555.  ^mmiiion 

In  a  case  before  the  late  Lord  Kenyon,  where  the  interest  was  stated  '^^^neefdw 
tbe  policy  to  be  "  on  the  commissions  of  the  plaintiff  as  consignee  of  the  car-  a  coDstgnee 
go,  valued  at  1,500^,"  his  lordship  expressed  a  strong  opinion  that  this  was  a  of  a  cargo» 
good  insurable  interest;  but  the  matter  being  compromised,  it  did  not  come  to*  wager 
any  decision.     ,  within  the 

7.    Kent  v.  Bird.  H.  T.  1778.  K.  B.  Cowp.  737.  Bat  a  very 

This  was  an  action  upon  a  policy.     It  was  made  subsequent  to  the  stat.  14^^^\[  imer 
Geo.  3.  c.  48.   by  whicn  ^<  all  insurances  upon  lives,  or  any  other  event  orot,  whare 
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[  163  J   e^cntSj  without  interest  ia  the  parties,  are  made  nail  and  void,"    The  qoei* 
*f*K"**"*    **^°  reserved  therefore  at  the  trial  was,  whether  this  were  a  policy  within  the 
or  the  par    ^^^p  ^^^  ifthe  Court  should  be  of  opinion  that  it  was,  then  a  nonsuit  was  to  be 
dently  beoa  ^^^^f^^l*     ^t  was  insisted  the  statute  did  jiot  extend  to  this  case;  that  it  was' 
to  enter      ^^^  ^nly  Qot  a  policy,  but  the  subject  matter  itself  incapable  of  insurance;  and 
iato  a  wa    that  the  nature  of  the  act,  not  the  form  of  the  instrument,  ought  to  decide.  But 
ger  policy,  this  Was  a  mere  wager  reduced  in  writing,  not  upon  any  future  contingency, 
""**  ''®*  .    but  upon  a  fact  then  existing;  and,  therefore,  to  construe  it  a  policy  within  the 
€aM^(M>m  *  1P^Ai^*>^g  of  the  statute,  would  be  to  extend  the  act  to  all  wagers  where  the  par- 
ing within  ^'®'  ^^1*  gf^fttcr  security  might  think  proper  to  reduce  them  into  writing. 
the  atatntov      Lord  Mansfield  stopped  the  counsel  for  the  defendants,  saying,  it  was  too 
clear  to  give  themselves  any  trouble.     The  parties  themselves  have  called  it 
a  policy,  it  is  indorsed  as  a  policy,  opened  as  a  policy,  and  any  number  of  par- 
sons whatever  might  have  subscribed  it  as  such.     Therefore,  it  is  clearly  with- 
in the  act,  and  a  nonsuit  ought  to  be  entered.     Per  Cwr.     Let  a  nonsuit  be 
entered, 
tasaraneas  8.  Crauford  v.  Hu?7TER.  M.  T.  1798.  K.  B.  8  T.  R.  14. 

upon  tha  The  insurance  being  on  Dutch  prize  ships,  whether  a  count  in  the  de-' 
^'P  *"^  daration,  averring  that  the  plaintiffs,  as  commissioners  for  the  disposal  of  Dutch' 
Soreisn^ra  ^^'P^  *"^  effects,  made  insurance,  and  that  the  said  ships,  or  any  of  them,  were 
are  m>t  ^^^  belonging  to  his  Majesty  or  any  of  his  subjects,  was  good?  This  point 
within  the   came  on  upon  a  demurrer;  and  after  argument, 

aut.  19  Lord  Kenyon  said:  This  question  depends  on  the  construction  of  the  stat. 

^o.  2.  a.    19  Geo.  2.  c.  37;  for,  notwithstanding  the  argument,  I  think  at  common  law  a 
person  might  insure  without  having  any  interest;  but  the  preamble  and  enact- 
ing part  of  the  statute  remove  all  doubt;  for  the  act  recites  the  mischiefs  and 
inconvenience  that  had  arisen  from  the  making  of  assurances,  interest  or  no 
interest,  and  then  it  enacts  (not  declaring)  that  no  such  assurance  shall  be 
made,  except  in  certain  cases,  which  for  very  wise  and  politic  reasons  were 
excepted.     Therefore,  I  am  satisfied  that  this  count  is  good,  unless  it  be  on 
an  insurance  prohibited  by  that  statute.     But  that  statute  only  applies  to  ships 
belonging  to  his  Majesty  or  any  of  his  subjects,  anddo^s  not  extend  to  foreign 
ships.     The  defendant's  counsel  then  wished  the  Court  to  consider  these  ships 
as  belonging  to  the  government  of  this  country;  but  that  cannot  be,  for  the 
A  DofoT  ia  P''^P®'^7  '**  captured  ships  is  not  altered  before  condemnation  in  the  Court  of 
eoDaiderad  ^dmiralty.     It  was  formerly  thought  that  a  valued  policy  was  a  wager  policy, 
naa  eon      ^^^^  interest  or  no  interest;  but  this  idea  is  now  exploded, 
traet  fifrar   (J)  Relative  to  the  constructions  of  the  policy  in  general^  and  of 
rimm  fidei  the  aomissidilitt   of    parol  evidence    to  vart   or    control  its 

liberal  con  ^--Pelly  v.  Royal  Exchange  Insurance.  H.  T.  1757.  K.  B.  1  Burr.  349. 
atraeiion  S.  P.  Wolff  v.  Horncastle.  H.  T.  1795.  C.  P.  1  B.  &  P.  316. 

for  the  be  ^  Lee,  C.  J.  said:  It  is  certain  that  in  the  construction  of  policies  the  Mlricium 
naSt  of  jus  or  apex  juris  is  not  to  be  laid  hold  on;  they  are  to  be  construed  largely  for 
*7fhl         tb«  benefit  of  trade  and  for  the  insured. 

ann^;  2.  Robertson  v.  French.  T.  T.  1803.  K.  B.  4  East,  130. 

I  164  «1  By  a  policy  of  insurance,  ship  and  goods  were  insured  at  and  from  all  and 
And  ita  ^^^U  P^rt,  ^c,  on  the  coast  of  Brazil,  and  after  the  17th  of  September  to  the 
teraia  are  Cape  of  Good  Hope,  beginning  the  adventure  upon  the  goods  from  the  load- 
to  be  ander  ing  thereof  abroad ;  the  said  ship  at  all  or  every  port,  &c.  on  the  coast  of  Bra- 
aUBodin  zil,  and  from  the  17th  September,  1800,  and  upon  the  ship  in  same  matter, 
ordinarr*"'  ^'^^  'iherty  to  sail  to.  See.  any  places,  backwards  or  forwards,  under  the  Per- 
and  proper  ^tiguese  government,  ^c,  at  a  premium  of  four  guineas  per  cent.,  to  return  3/. 
aente,  on  1^^*  should  the  ship  have  arrived  or  the  risk  have  otherwise  ceased  on  or  be- 
loaathay  fore  the  17th  of  September.  On  the  question,  whether  the  policy  only  attach- 
bave,  in  ed  on  the  homeward  bound  cargo,  laden  on  board  at  the  coast  of  Brazil,  and 
JTmS'***!  ^*^  "^^  cover  a  cargo  originally  taken  in  at  the  Cape  of  Good  Hope,  and  which 
matter iT  ^^i^^itiued  on  board  after  the  17th  of  September,  while  the  ship  was  on  the 
tipifd.  s     ^^^'^  o^  Brazil,  and  aAer  she  left  it  on  her  return  to  the  Cape?  and  whether 
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the  policy  did  cover  the  ship  itself^  which  was  insured  in  the  same  manner  as  p««nlwr 

^egoods?  rTf^"m 

Per  Cur.    The  most  natural  construction  of  the  words,  if  the  immediate  let- ^JJJJ^^j^ 
ter  of  them  were  less  directly  applicable  to  a  cargo  taken  in  on  the  coast  seems  mmmng  of 
to  be,  to  make  them  apply  to  a  cargo  to  be  carried  to  the  termimu  ad  quewy  xim  wt>rds, 
upon  and  within  the  immediate  limits  of  the  voyage  described  in  the  policy, 
rather  than  to  a  cargo  conveyed,  as  it  should  seem,  in  the  course  of  useless 
circuity  from  the  place  from  which  the  ship  originally  proceeded  before  the 
vojage  in  question  had  commenced,  continuing,  except  inasmuch  as  it  might 
be  altered  by  barter,  sale,  and  exchange  on  board  during  the  voyage,  and  to 
be  delivered  at  the  place  at  which  the  voyage  is  at  last  appointed  to  terminate. 
But  the  question  naturally  occurs,  is  there  any  thing  to  be  found  in  the  policy 
which  assigns  to  these  words  a  sense  thus  apparently  different  from  the  ordi- 
nary grammatical  sense  of  them?  And  looking,  as  we  are  obliged  to  do,  to  the 
policy,  and  to  the  policy  alone,  in  order  to  collect  the  intention  of  the  parties 
as  to  the  commencement  and  duration  of  the  adventure  thereby  protected,  we 
cannot  feel  ourselves  at  liberty  to  disjoin,  in  point  of  effect  and  construction, 
the  words  ^'  at  all  or  any  port  or  place  of  the  coast  of  Brazil,"  from  the  words 
'^  from  the  loading  thereof  aboard  the  said  ship,'^  by  which  they  are  immedi* 
ale\y  preceded,  and  with  which  by  the  immediate  context  they  appear  to  us  to 
be  necessarily  united.    If  the  same  words  had  not  been  thus  incorporated 
with  the  body  of  the  text  of  the  printed  words,  and  made  to  form  therewith  one 
entire  and  continued  chain  of  words,  and  one  unbroken  sentence  of  intelligible 
axpressions,  all  applicable  to  the  same  subject  matter,  it  might  perhaps  have 
been  open  to  us  to  have  give  them  a  different  meaning,  and  to  have  considered 
tfoeiD  as  words  written  in  the  margin  of  the  policy,  (and  applying,  therefore, 
indefiniteJ/  to  the  whole  of  the  policy,  and  not  to  any  particular  part  of  it,)  are 
usually  considered,  that  is,  as  controlling  the  sense  of  such  parts  of  the  printed 
policy  to  which  in  sound  construction  and  by  reasonable  reference  Ihey  may  ap- 
pear to  apply ;  as  for  instance,  where  the  word  '^  ship"  is  written  in  the  margin  of 
the  policy,  or  "  freight"  or  "  goods,"  in  such  case  the  general  terms  of  the  pol-    L  ^^^  1 
icy,  applicable  to  other  subjects  besides  the  one  mentioned  in  the  margin,  are 
thereby  considered  as  narrowed  in  point  of  construction  to  that  one.     And  this 
is  done  in  cases  where  the  subject  meant  to  be  insured  is  still  more  remote 
from  ship  and  goods,  the  only  subjects  of  insurance  in  the  printed  policy,  viz. 
where  the  object  of  the  insurance,  as  declared  by  the  marginal  memorandum, 
is  money  lent  on  bottomree  or  respondentia^  or  the  like,  the  meaning  of  which 
marginal  memorandum  may  be  translated  thus:  "  we  mean  to  insure  the  sub- 
ject so  named,  freight  for  instance,  arising  and  accruing  during  the  limits  of 
the  voyage  within  described,  from  the  carriage  of  goods  on  board  the  ship  with- 
in mentioned,  against  the  perils  within  enumerated,  and  upon  the  premium 
herein  specified',"  in  other  words,  we  adopt  the  general  language  of  the  poli- 
cy, as'  far  as  it  may  serve  to  effectuate  this  object  and  no  further. 

5.  Grant  v.  Ponton.  H.  T.  1809.  G.  P.  1  Taunt.  463.  barter-*  t 

A  policy  upon  a  homeward  voyage  from  India,  upon  goods  at  and  from  a  tylljasrby' 
foreigti  pott  of  loading,  until  the  ship's  arrival  in  London,  beginning  on  the  ad-  jj^  cuitoin 
venture  upon  the  said  goods  from  the  loading  thereof  at  the  foreign  port  of  of  trade, 
loading,  and  so  should  continue  upon  the  goods  until  the  same  shall  be  dis-ncqnired  a 
charged.     IF,  then,  there  is  no  custom  of  the  trade,  there  is  nothing  to  alter  definite 
the  plain,  /air,  grammatical  sense  of  the  words.     In  the  other  policy  the  words  ™**"g„f  * 
**  backwards  and  forwards  at  sea"  had  considerable  force.     The  plaintiff's  ^^q^^  ^q 
counsel  in  this  case  contended,  that  according  to  a  dictum  of  Lord  Mansfield,  property 
those  words  meant  only  '^  from  Europe  to  Asia,  and  from  Asia  to  Europe. ''  noder  it 
But  this  is  a  most  unnatural  interpretation;  the  words  "backwards  and  for-mn»tbe 
wards  at  sea,"  must  mean  from  port  to  port.     It  was  said  by  Lord  Mansfield,  ^|JJ^*™J^^ 
in  the  case  of  Gregory  v.  Christie,  "that  since  the  practice  had  ceased  of  in-^nc«to  that 
soring  both  the  outward  nnd  homeward  bound  voyage  in  one  policy,  the  words  meaning 
'Backwards  and  forwards'  had  ceased  to  be  inserted;"  but  in  the  case  of  Sal- 
vador V.  Hopkins,  S  Burr,  1707,  the  insurance  was  "  at  and  from  Bengal  to 
aoy  porta  #r  places  where  and  whatsoever  in  the  East  Indies,  China,  retMy 
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or  elsewhere  beyond  the  Cape  of  Good  Hope,  forwards  aod  backwards,  and 

during  her  stay  at  each  place,  until  her  arrival  at  London."     There  the  words 

must  have  had  the  meaning  attributed  to  them  in  Grant  v.  Dq  la  Cour,  that  is, 

from  port  to  port,  not  from  Europe  to  Asia.     This  discussion  no  further  con« 

cerns  the  present  question  than  to  show  that  the  case  of  Grant  v.  De  la  Cour 

Thst,  «pwi  does  not  govern  this.     The  distinction  between  them  is,  that  there,  by  neces- 

**  *"*.*'  .u  wry  construction,  all  the  goods  which  might  be  acquired  by  trading  in  the 

Baltic  evi  <^<>urse  of  fhe  voyage,  were  protected  by  the  policy;  m  this  case,  the  insurance 

dcooe         is  on  nothing  but  the  goods  laden  in  China,  and  is  to  continue  on  them  until 

was  admit  the  arrival  of  those  goods  at  London. 

ted  toehow  4.  Uhde  v.  Walters.  E.  T.  1811.  N.  P.  3  Campb.  16. 

'*'*V.°  ""®'  In  an  action  on  a  policy  of  insurance,  on  a  voyage  to  any  port  in  the  Baltic, 
ale  the™  ^^^  question  was  as  to  evidence  admitted,  to  prove  that  the  Gulf  of  Finland  is 
Gulf  of  Fia  considered  in  mercantile  contracts  as  within  the  Baltic,  although  the  two  seas 
land  is        arc  treated  as  separate  and  distinct  by  geographers. 

comprehend.  Lethulier's  CASE.  M.  T.  1701.  K.  B.  2  Salk.  443.  S.  P.  Charred  v. 
ded  in  the  Anqerstein,  E.  T.  1805.  N.  P.  Peake.  43.  Noble  v.  Kenwoway.  M, 

r  1 66 1       '^-  ''^^^-  ^-  ^-  ^*  ^'  ^^s-  ^^^• 

Or  that  it  IS     ^^^^i^n  ^^  ^  policy  of  insurance  by  the  defendant  at  London,  insuring  a  ship 

not  unal     ^i"^™  thence  to  the  East  Indies,  warranted  to  depart  with  convoy;  the  declara- 

fer  a  ship    ation  showed  that  the  ship  went  from  London  to  the  Downs,  and  from  thence 

to  join  con  with  convoy,  and  was  lost.     After  a  frivolous  plea  and  demurrer,  the  case  stood 

voy  nntil     upon  the  declaration,  to  which  it  was  objected,  that  here  was  a  departure 

ItVpnitr*  ^*'^^"*  convoy.     Per  Cur.     The  clause,  "  warranted  to  depart  with  convoy,'* 

ealar  '""'^  ^®  construed  to  the  usage  among  merchants,  i.  e.  from  such  place  where 

pUce.1        convoys  are  to  be  had,  as  the  Downs;  and  Holt,  C.  J.,  contra.     We  take 

notice  of  the  laws  of  aerohants  that  are  general,  not  of  those  that  are  particu^ 

lar,  usages.     It   is  no  part  of  the  law  of  merchants  to  take  convoy  in  the 

Downs. 

6.  Melush  v.  Andrews.  M.  T.  1813.  K.  B.  2  M.  &  S.  27. 
A|ioUcy  of  iaaarance  on  goods  at  and  from  London,  the  ship's  discharging 
And  ia  coa  |K>rt  or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders, 
itrninf  a  or  any  other  purpose,  and  to  touch  and  stay  at  any  ports  or  places  whatsoever 
narticttlar*  *"^  wheresoever.  The  Court  held,  that  the  ship  having  touched  at  C.  for  or* 
Slate  of  the  ^^^3)  ^^^  gone  on  to  S. ,  a  more  distant  port,  for  further  orders;  and  having 
eonunerce  received  orders  at  S.,  because  it  was  unsafe  to  land  there,  to  return  to  G.  and 
touching  wait  for  orders,  might  so  return  to  G.,  without  being  guilty  of  a  deviation,  it 
which  the  being  found  that  she  went  to  S,  for  orders,  in  the  prosecution  of  her  voyage, 
insnranee    ^^^  returned  to  G.  to'  obtain  orders  as  to  the  farther  progress  of  the  voyage, 

mAv\e'      ***^  ^^  ^'"'^"^  being  found. 

looked  at  *7.  Aguilor  v.  Rogers.  M.  T.   1797.  K.  B.  7  T.  R.  423. 

as  a  cnide.       Per  Cur,     If  the  parties  in  this  case  had  intended  to  make  an  agreement 

Proof  of  OS  different  from  that  which  the  words  used  in  that  memorandum  import,  they 

age,  howev^Quid  have  added  after  arrived,  "  safely  from  the  enemy's,"  or  some  words  to 

admissible  *^*^  effect.     But  the  words  here  used  are  not  equivocal,  and  we  ought  not  to 

to  contra     ^«part  from  them.     It  would  be  attended  with  groat  mischief  and  inconven- 

diet  the  ez  ience,  if,  in  construing  contracts  of  this  kind,  we  were  not  to  decide  according 

press  stipa  to  the  words  used  by  the  contracting  parties.     This  memorandum  must  receive 

lations  m     the  same  construction  in  this  action,  on  the  grammatical  contruction  of  the 

the  policy;  ^^^^^^  ^j^j^j^  j^  ^^^  safeshcule  to  go  by. 

*  But  the  usa|e  must  ho  general;  bonce,  in  Gabey  v.  Lloyd,  3D.  dr  C.  793:  a  policy 
was  effected  on  horses  warranted  freo  from  mortality  and  jettison.  In  the  course  of  the  voy- 
ajge,  in  consequenoo  of  the  agitation  of  tho  ship  in  a  storm,  the  horses  broke  down  the  par- 
titions by  wbioh  they  were  separetod,  end  by  tlieir  kicking  brutsod  and  wounded  each  other 
so  much  that  they  all  died  f  bold,  upon  epoclal  verdict,  that  this  was  a  loss  by  a  peril  of  the 
•  sea,  and  that  tho  plainliff  was  entitled  to  recover.  It  was  found  in  the  special  verdict  that 
a  certain  usa^o  with  respoct  to  su«h  policies  prevailed  amongst  the  underwriters,  who  sub- 
scribed poKcies  at  Lloya's  Coffoe-liottse  in  London,  and  merchants  and  others  effecting  pol- 
icies there,  and  that  the  policy  in  question  was  effected  at  Lloyd's  Coffee-house :  but  it  was 
not  found  that  the  plaintiff  was  in  the  habit  of  efleetittg  poUoiea  at  that  place ;  heldi  that  this 
usage  was  not  sufficient  to  bind  the  plaintiff. 
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8.  PARJCiwaox  V.  Collier.  M.  T.  1797.  K.  B.  2  Park  on  Ina.  416,  [  ^^  ] 

In  a  policy  froin  Londoa  to  Port  Endick,   on  the  coast  of  Africa,  at  sa  A*  to  thow 
guineas  per  cent,  on  the  ship  till  mooced  at  anchor  twenty  four  hours,  and  on  '^*  ^7  ^ 
goods  till  dischftrged,  and  safoly  landed.     The  ship  arrived  on  the  coast  on  JI^S""* 
the  6th  of  May,  and  was  captured  by  the  French  on  the  10th  of  June.      The  pMtieaUc 
baxler  in  the  trade  is  carried  on  on  board  the  vessel,  and  the  goods  afterwards  pUee,  the 
^nt  on  shore  in  boats,  and  the  guns  brought  back.     In  this  case  the  discharge  ri^k  oa  th* 
of  the  cargo  had  not  begun,  the  guns  not  having  been  brought  down  to  theC^^^  >■ 
coast,  lor  which  purpose  it  i^  necessary  to  have  a  pTevious  agreement  with  the  JTy  _J^  ** 
king  of  the  country^  but  no  delay  had  been  used.     The  counsel  for  the  de^  .{^^  |J^  ** 
lendaot  contended,  that  by  the  custom  of  the  trade,  the  risk  on  the  goods,  as  twenty- 
well  as  on  the  ship,  expired  in  twenty-four  hours,  and  that  the  risk  on  the  ibartMan;^ 
csjgo  while  on  the  coast  was  protected  by  the  homeward  policy,  at  fiAeeu 
guineas  per  cent. 

Lord  Keoyon  refused  the  evidence,  both  of  the  homeward  policy,  and  of 
this  supposed  usage  (which  he  had  on  a  former  occasion  admitted  against  his 
own  opinion,  and  on  which  a  new  trial  had  been  granted),  to  qualify  the  clear 
and  unequivocal  language  of  the  policy,  which  covered  the  risk  till  the  goods 
were  landed.  That  if  in  landing  any  unnecessary  delay  had  been  used,  that 
might  amount  to  something  in  the  nature  of  a  deviation,  so  as  to  discharge  the 
insurer^  hut  that  did  not  appear  to  be  the  case  in  the  present  instance. 
9.  Wrstos  v.  Eames.  H.  T.  1808.  C.  P.  1  Taunt.  115. 

The  defendant  proposed  to  prove  that,  at  the  time  of  eBecting  the  policy,  ^^  ^hat  a 
^me  of  the  underwriters  objected  to  the  risk  on  the  ship  or  ships,  because  "''''jn*"?' 
they  had  already  underwritten  policies  to  a  large  amount  on  goods  by  the  |."  ^^nts  mI 
\¥ooltoo,  which  was  known  to  be  in  the  fleet  bound  from  Surinam  to  London,  le  be  iacla 
Whereupon  the  broker  said, ''  I  can  bar  the  Woolton,  for  here  is  my  letter  or  ded  within 
orders.'''    This  was  a  letter,  in  which  the  plaintiffs  expressed  their  wish  that,  i^  F^^i 
^^  as  (heir  ship  (the  Woolton)  oould  not  bring  the  whole  proceeds  of  her  cargo,  *'®'^' 
and  the  captain  would  of  course  ship  produce  upon  other  ships,  their  broker 
should  insure  for  them  3000/.  on  ship  or  ships,  Surinam  to  Cheat  Britain,^^ — 
They  added, "  that  they  thought  they  should  have   a  shipment  on  board  the 
Mtaerva.^'     IVIansfield,  C.  J.,  rejected  this  evidence.     The  defendant,  after 
this  conversation^  subscribed   the  policy  on  ship  or  ships.     Verdict  for  the 
plaintifll     The  Court  held,  that  the  evidence  could  not  be  admitted,  without 
abandoning,  in  the  case  of  policies,  the  rule  of  evidence  which  prevails  in  all 
o^her  cases;  and  that  it  would  be  of  the  worst  effect,  if  a  broker  could  be  per- 
mitted to  alter  a  policy,  by  parol  accounts  of  what  passed  when  it  was  efiected. 
The  Court  also  observed,  that  Lord  Mansfield  says,  of  misrepresentations, 
that  they  must  be  of  a  matter  collateral  to  the  contract,  but  that  this  was  part  of 
the  contract, 

10.  RucKER  V.  Allnutt.  E.  T.  1812.  K.  B.  15  East,  278.  .  ^ 

This  was  a  policy  of  insurance  of  goods  at  and  from  London  to  any  port  or  J-  '^^  J 
ports,  place  or  places,  in  the  Baltic,  ^ckwarks  and  forwards,  with  leave  to  d^^Utio 
touch  and  stay  at  any  ports  and  places,  for  all  purposes  whatsoever.  duced  iato 

Per  Cicr.     A  painful  and  anxious  duty  is  cast  upon  the  Court,  to  construe  a  policy 
an  ioaUument  contradictory  and  redundant  in  some  of  its   expressions,   and  >b*j  be  ea 
penurious  in  others  of  them,  the  obscurity  of  which  arises  partly  from  the  in^  Undid  ia 
perfectionof  the  language  of  those  who  execute  it,  and  partly  from  the  ®x- Ji^"fcJJ^|Ml 
traordinar/  and  novel  risks  meant  to  be  covered  by  it.     We  are  led  by  habit  tbairo^iaa 
to  put  constructions  upon  certain  words  in  policies,  from  the  common  use  and  rj  aignifiea 
uooerstanding  of  them  in  other  cases;  but  that  will  not  enable  us  to  construe  tion  with 
them  with  reference  to  the  peculiar  nature  of  the  voyage  in  question.     Where  'jj*"*"*?-** 
Hi©  destination  of  a  ship  is  certain,  and  the  objects  of  the  voyage  previouriy  JJjfPJjJ™!! 
ascertained,  we  should  have  no  doubt  in  construing  the  words  of  leave  to  touch  |k^  dmdxk 
and  stay  at  any  ports  and  places  for  all  purposes  whatsoever,  to  mean  merely  ad  cmaaxy, 
Ibr  the  purposes  of  the  voyage  so  ascertained,  and  not  as  giving  leave  to   stay 

*  Or  that  the  risk  was  not  to  commence  at  th«  plaoa  »p«cifi6d ;  Haiaae  v.  Knkfatlev. 
j^kin.  M;  S.  C.  t  6alk.  444.  ' 
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at  a  port  fcr  the  purpose  of  speculating  as  in  a  coffer-house  upon  the  political 
state  of  Europe,  but  only  to  touch  and  stay  there  for  the  purposes  of  that  voy- 
age, or  to  avoid  some  impending  peril.  On  occasions  of  this  kind,  oup  firel 
duty  sitting  here  is  to  divest  our  mrnds  of  any  prejudice  or  previous  concep- 
tion,  if  any,  of  the  case,  derived  from  our  former  view  of  the  subject  at  the 
trial,  and  to  place  our  judgment  in  that  state  of  indifference  as  to  any  former 
opinion  expressed  by  us  in  which  it  ought  to  be  for  the  purpose  of  justice. — 
Con.3idering^then,  that  thi%  adventure  had  no  one  definite  object  at  the  time, 
but  that  the  ship  had  to  seek  her  ports  of  discharge  in  the  Baltic,  according  to 
the  information  to  be  collected  there,  we  must  look  at  the  general  words  of 
leave  to  touch  and  stay  at  any  port  for  all  purposes  whatsoever,  not  as  wo 
should  read  them  m  an  ordinary  policy  upon  a  definite  voyage,  which  would 
not  authorize  the  ship  to  stay  at  a  port  in  the  voyage  merelv  for  the  purpose 
of  procuring  information  as  to  her  ulterior  destination,  nor  m  general  for  anj 
purpose  not  connected  whh  the  port  wherein  the  stay  was  made,  but  with  re^ 
ference  to  the  peculiar  nature  of  this  adventure.  Tlie  general  words  written^ 
giving  leave  to  touch  and  stay  at  any  potts  for  all  purposes  whatsoever,  are 
certainly  words  of  enlargement  beyond  the  common  printed  form;  and  with 
reference  to  this  adventure,  which  the  assured  had  to  seek  information  in  the 
Baltic  as  to  the  ship^s  port  or  ports  of  discharge,  would  certainly  ii^lude  e 
I  169  ]  liberty  to  stay  at  any  port  there  for  information  on  that  subject  v  and  the  onljr 
doubt  has  arisen  upon  the  subsequent  special  words  introduced,  giving  leave 
to  wait  for  information  off  any  ports,  which  seemed  to  us  at  first  to  imply  an 
exclusion  of  waiting  for  that  purpose  in  any  port;  but  upon  further  considera- 
tion, it  now  appears  to  us  that  the  latter  words  do  not  necessarily  restrain  the 
ibrmer,  because  they  {provide  for  something  which  was  not  provided  for  before. 
(K)  Relative  to  toe  inception  and  termination  of  the  risk. 

(a)  On  goods. 
1.  Hull  v.  Cooper.  M.  T.  181  K  K.  B.  14  East,  479. 
A  policy  The  Court  were  of  opinion  that,  if  a  ship  be  hisurcd  at  and  from  a  certain 
••  at  and  place,  where  in  fact  she  is  not  at  the  time,  but  arrives  there  af\er  some  intor- 
plaea  does  ^^^>  ^"^  ^^®  ^**^*  ^  ^^^  connmunicated  to  the  underwriters,  who  do  not  call  foi 
not  import  information  on  the  subject,  it  is  a  question  for  the  jury,  whether  the  delay  which 
that  the  intervened  materially  varied  the  risk?  and  they  held  it  did  not,  in  a  case  where 
■hip  is  now  the  insurance  being  effected  on  the  13th  of  August,  ?o  London,  on  goods  at 
there;  it  is  j^jjj  j-j-q^j  Heligoland  to  the  Baltic,  she  did  not  sail  from  the  Thames  till  the 
"?  ^J*|*J  *  27th,  to  which  was  to  be  added  the  further  time  for  her  reaching  Heligoland, 
there  so  2    Wat  v.  Modiglionk  T.  T.   1787.  K.  B.  2  T.  R.  30, 

soon  that  The  defendant,  on  the  1st  day  of  March,  1786,  had  underwritten  a  policy 
the  risk  be  insurance  for  50f.  at  a  premium  of  five  guineas  per  cent,  upon  the  same  ship, 
not  mate  ^^^  ^^^  interest  and  for  the  account  and  me  of  the  plaintiff,  "  at  and  from  Tor- 
ricd  ^*  quay  to  the  banks  of  Newfoundland,  and  to  rtny  and  all  port  or  ports  in  New- 
And'where  foundland,  and  during  her  stay  there,  and  in  port,  or  at  sea,  and  bankings 
a  vessel  is  coasting,  and  fishing  on  the  bank  and  shore,  until  the  20th  of  October,  1 786, 
iarared  inclusive."  That  aflerwards,  viz.  on  the  24th  of  October,  1786,  the  policy  of 
from  one  insurance  in  question  was  tendered  to  Mr.  James  Allen,  and  two  other  under- 
Set  \he"^  writers,  with  the  words  "  on  the  banks,  or  from  any  ports  in  Newfoundland  to 
policy  at  Falmouth,  or  her  ports  of  discharge  in  England,  with  liberty  to  touch  at  Irc- 
taches,  land,  and  in  any  ports  in  the  Channel,"  which  policy,  so  worded,  the  said 
tbongh  she  James  Allen  and  the  said  two  other  underwriters  declined  to  underwrite; 
majnoTe  whereupon  the  broker  who  effected  the  same  struck  out  the  words,  " on  the 
**^  ^kTc,  hanks,  or,"  and  then  they  underwrote  the  same;  and  aflerwards  on  the  saoae 
thiTda/soe  ^^^  as  aforesaid  was  tendered  to  the  defendant,  who  underwrote  the  same  for 
eified  there  1^^-  ^^  ^  premium  of  two  guineas  per  cent.  It  was  agreed  that  this  insur- 
io.  ance  was  to  take  up  the  ship  from  the  20th  of  October.     On  the  1st  of  Octo« 

ber,  1786,  the  ship  lefl  a  port  in  Newfoundland,  and  went  to  the  banks,  fished 
there  till  the  7th  of  October,  and  sailed  from  thence  on  that  day  to  England^ 
and  of  course  never  did  fish  or  remain  upon  the  banks  af^er  the  Mth  of  Octo* 
ber,  1786.  The  vessel  was  lost  on  the  30th  of  November  following,  iu  the 
course  of  her  voyage  homewards. 
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Per  Cmt,     Where  a  policy  'm  made  in  such  terms  as  the  present  to  insure  a   [  HO  | 
Teasel firofn  one  port  to  another,  it  certainly  is  not  necessary  that  she  dioold  be 
io  port  at  the  time  when  it  attaches,  but  when  she  must  have  sailed  on  the  voy- 
age insured,  and  not  on  any  other.     Now  what  is  the  case  here?     The   voy- 
age uiBttred  is  from  a  port  in  Newfoundland  to  England;  whereas  this  vessel 
«a\\edlo  the  banks,  which  was  a  different  voyage.     This  point   has  been  al- 
ready decided,  in  the  case  of  Wooldridg  v.  Boydell,  vide  Hi  Rep.  C.  B.  231. 
where  it  was  held,  that  if  a  ship  insured  for  one  voyage,  sails   upon   another, 
although  in  the  same  tract  part  of  the  way,  and  she  be  taken  before  the  divi- 
ded point  of  the  two  voyages,  the  policy  is  discharged.     That  was  a  stronger 
case  than  the  present;  for  there  the  very  intention  of  sailing  upon  a  different 
voysfe  than  that  insured  vacated  the  policy.     Here   she   actually   went  and 
fished  upon  the  banks  after  she  sailed  from  port. 
5.  HoBfiRTsoN  V.  Booth.   M,  T.    1811.   K.   B.    12  East,   130;  Spitta  v. 

WooDMAV.  £.  T.  1810.  C,  P.  2  Taunt.  416;  Horneyerv.  Lushington. 

H.  T.  1812.  K.  B.  15  East,4G. 
Iq  an  action  upon  a  policy  of  insurance  at  and  from  all,  any,  or  every   port  ThAt  a  po 
and  place  on  the  coast  of  Brazil,  and  afler  the  17th  day  of  September  to  the  ^*^y.®", 
Cape  of  Good  Hope,  upon  goods  and  ship,  beginning  the  adventure  upon  ihej^j  ^^^^ 

foods  from  the  loadings  thereof  aboard  the  ship,  nnd   from  the   17th  day  ofx.»*  begia 
September,  1800,  and  upon  the  ship  in  the  same  manner;  it  appeared  that  the  ning  tho 
goods^  for  the  loss  of  which  the  plaintid*  declared,  had  beon  put  on  board   at  adveDtart 
Ibe  Cape.     It  was  holden^  that  the  plaintiff  could  not  recover;  for  the   obvi-  j'^'J  ^^^ 
WiB  meaning  of  the  policy  was,  that  the  adventure  was  to  attach  on  goods  and  ^^^ 
ship,  after  a  loading  of  goods  had  taken  place  on  the  coast  of  Brazil ;  and  as  ^\^f^^jf[  ^i 
that  circumstance  or  event  never  took  place  in  the  present  instance,  the  poli-  x.  may  at 
cy  of  course  never  attached  at  all,  t^^^h.  they 

4.  Lanohorn  v.  Hardy.  M.  T.  1812.  C.  P.  4  Taunt.  628.  mna  have 

The  vessel,  after  sailing  from  Gottenburgh  with  her  cargo,  was  captured  in  ^®^  '*«•«* 
a  manner  which  made  the  loss  to  come  clearly  within  the  terms  of  the  policy,  ^^^  ^     |j 
if  the  risk  ever  attached;  but  it  was  proved,  that  the  cargo,  like  all  other  colo-cy  ongood« 
niai  produce  destined  for  tho  Baltic  at  the  present  period,   had   been   put  on  at  or  from 
board  the  ship  Elizabeth  in  London,  and  had  r.ot  been   unloaded  and  re-ship-  G.  begin 
ped  on  her  arrival  at   Gottenburgh,   but  continued  on  board,  without  being  "JJ'^J^'j^® 
ahitUd,  until  and  at  the  time  of  capture.     Conflicting  evidence  was  given  by  fr*"^",'jjg 
the  eontending  parties  upon  the  point,  whether  the  defendant,  at  the  time  of  lo^^jing^ 
migaiDg  the  policy ^  knew  that  the  cargo  was  put  on  board  in  London,   and  was  does  not 
iotended  to  coolinue  on  board  during  the'voyage  insured;  and  the  jury,  at  the  cover  the 
time  of  giving  their  verdict  for  the  plaintiff  for  total  loss,  expressly   found,  in  «oj^»  >«daa 
aoawer  to  a  question  put  to  them  by  the  Chief  Justice,  that  the  defendant  at  J^jp»7ar 
the  time  of  his  executing  the  policy  knew  this  fact.     If  there  had  been  neither  ^^^| 
foch  an  express  finding  nor  such  evidence  in   the  cause,  we  could  not  have 
given  the  policy  the  construction  contended  for;  we  cannot  make  the  con- 
stmction  of  a  written  instrument  to  depend  upon  the  knowledge  which  the  de- 
fendants may  happen  to  possess  of  facts.     This  is  precisely  the  case  of  Spitta 
T.lTV'oodman,  and  both  Courts  have  now  determined  the  point.     How  can  we 

Set  over  these  authorities?     If  parties  will  be  so  careless  of  suiting  the 
iDguape  of  their  instruments  to  their  transactions,  they  have  no  one  to  blame 
for  their  losses  but  themselves. 

5.  RiosoALK  v.  Newnham.  IL  T.  1815.   K.  B.  3  M.  &  S.  456.  [•  171  j 

A  policy  of  assurance  on  freight  and  goods,  per  ship  named,  at  and  from  \  policy  at 
Pootaeuf  to  London,  warranted  to  sail  on  or  before  the  28th  of  October;  and  aod  from  a 
on  the  £6lh  the  ship  dropped  down  from  Pontneuf  with  an  incomplete  crew  for  P^^f^  *t 
the  voyage,  and  on  the  28th  reached  Quebec,  which  was  the  nearest  place  jJJ'JJj^*' 
where  she  eould  obtain  a  clearance,  and  there  completed  her  crew;  and  on  the       ^ 
S9th  obtained  her  clearance,  and  sailed  the  next  day. 

Per  Cur.  Although  the  policy  attached  at  and  from  Pontneuf,  yet  when 
the  28th  expired  without  her  sailing,  in  compliance  with  the  warranty,  there 
wma  an  end  of  the  policy,  quoad  the  voyage. — Rule  refused. 
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B.  Gladstone  ▼.  Clay.  E.  T.  1814.  K.  B.  1  M.  &  S.  418. 
^  ^^'^^•"  Acflion  upon  a  policy  of  assurance  on  goods  on  board  the  Blanchard,  at  and 
foodi  at  |*|.^^  Pernambuco  to  Maranham,  and  at  and  from  thence  to  Liverpool,  begin- 
X  to  Y.  ^^^t  ^^^  adventure  upon  the  said  goods  iVom  the  loading  thereof  on  board  the 
from  tbo'  saia  ship,  wheresoever,  &.c.  with  liberty  for  the  said  ship  to  touch  at  any  portd 
loadiof  Whatsoever  and  wheresoever,  &c.  and  by  a  memorandum  indorsed  on  the  po^ 
thorooron  iicy,  the  insurance  was  declared  to  be  on  the  goods  or  specie,  both  or  eithef, 
^'**  valuing  cotton  at  102.  per  bale,  and  the  milree,  as  converted  at  Pernambuco, 
«r  atuieheo^^  ^^^*  ^^  ^''  ^^*  each.  The  action  was  brought  for  the  loss  sustained  upon 
Qpoiigoodf  ^^c  twenty-six  cases  oftho  outward  cargo,  the  amount  of  which  was  agreed 
laden  pro  to  bo  settled  out  of  court,  if  the  plaintiffs  were  entitled  to  recover.  The  ques- 
Ttooilyto  tion  for  the  opinion  of  the  Court  was,  whether  the  policy  of  assurance  on  the 
*"™  **     homeward  voyage  attached  upon  the  said  twenty-six  cases  of  outward  cargo  so 

•otluSd  ^^•^•^  ^^  Liverpool? 

and  reload  ^^^  ^'^^'  Unless  we  are  to  pronounce  that  it  is  not  competent  to  the  parties 
ed  there,  to  a  policy,  by  the  introduction  of  words  of  the  most  general  and  comprehen- 
sive meaning,  to  protect  an  interest  on  goods  without  reference  to  any  particu- 
lar limits  within  which  they  are  to  be  loaded,  so  that  at  whatsoever  place  they 
may  be  loaded,  if  the  damage  arise  within  the  voyage  insured,  the  underwriter 
shall  be  liable,  wc  cannot  conceive  any  words  more  effectual  for  attaining  that 
object  than  the  words  here  used. 
Thai  apo  7.  Robertson  v.  Frekch.  T.  T.  1803.  K.  B.  4  East,  ISO. 

***y  ^''■{**P      By  a  policy  of  insurance,  ship  and  goods  were  insured  at  and  from  all  and 
*  at*and      ^^^^Y  P^^^i  ^^-  ^^  ^^^  coast  of  Brazil,  and  after  the  17th  of  September,  to  the 
from  all       Cacpe  of  Good  Hope,  beginning  the  adventure  upon  the  goods  from  the  loading 
and  every    thereof  aboard  the  said  ship,  at  all  or  every  port,  Sfc,  on  the  coast  of  Brazil, 
port,  fcc.     and  from  the  17tli  of  September,  1800;  and  upon  the  ship  in  the  same  manner, 
ontheioast^vitlj  liberty  to  soil  to  any  places,  backwards  and  forwards,  under  the  Portu- 
I   1 70  T  g"®^®  government,  &.c.  at  a  premium  of  four  guineas  per  cent.,  to  return  3/. 
«- ,    -T  J   10s.  should  the  ship  have  arrived  or  the  risk  otherwise  ceased  on  or  before  the 
17th*of1sep  ^^^  °^  September.     The  Court  held,  that  the  policy  only  attached  on  the 
tember  to    homeward  bound  cargo  laden  on  board  at  the  coast  of  Brazil,  and  did  not  cover 
Cape  of      a  cargo  originally  taken  in  at  the  Cape  of  Good  Hope,  aad  which  continued 
Good  ^^       on  board  aller  the  17th  of  September,  while  the  ship  was  on  the  coast  of  Bra- 
™**»"  ,   zil,  and  uflor  she  left  it  on  hei  return  to  the  Cape.     Neitlicr  did  the  policy  co- 
tbe^loadina'  ^^^  ^^®  **^"P  itaclf,  which  was  insured  in  the  satno  manner  as  the  goods.     The 
most  be  oa  "*®*^  natural  construction  oi  the  words,  if  the  immediate  letter  of  them  were 
the  coast  oflcss  directly  applicable  to  a  cargo  taken  in  on  the  coast,  seems  to  be  to  make 
VraziL         them  apply  to  a  cargo  to  be  carried  to  the  terminus  ad  <jnem,  upon  and  within 
the  immediate  limits  of  the  voyage  described  in  the  policy,  rather  than  by  a 
cargo,  conveyed,  as  it  should  seem,  in  the  course  of  useless  circuity  from  the 
place  from  which  the  ships  originally  proceeded  before  the  voyage  in  question 
nad  commenced  proceeding,  except  inasmuch  as  it  might  be  altered  by  barter, 
tale,  and  exchange  on  board  during  the  voyage,  and  to  be  delivered  at  the 
place  at  which  the  voyage  is  at  last  appointed  to  terminate.     But  the  qnestion 
naturally  occurs,  is  there  any  thing  to  be  found  in  the  policy  which  assigns  to 
these  words  a  sense  thus  apparently  diflerent  from  the  ordinary  grammatical 
sense  of  them?     And  looking,  as  we  are  obliged  to  do,  to  the  policy,  and  the 
policy  alone,  in  order  to  collect  the  intention  of  the  parties  as  to  the  commence- 
inent  and  duration  of  the  adventure  thereby  protected,  we  cannot  feel  ourselves 
.at  liberty  to  disjoin,  in  point  of  effect  and  construction  the  words  "  at   all  or 
any  port  or  place  on  the  coast  of  Brazil,^'  from  the  words  ''  fVom  loading 
thereof  aboard  the  said  ship,^  by  which  they  are  immediately  preceded,  and 
with  which  by  the  immediate  context  they  appear  to  us  to  be  necessarily  united. 
If  the  same  words  had  not  been  thus  incorporated  with  the  body  of  the  text  of 
the  printed  words,  and  made  to  forln  therewith  one  entire  and  continued  chain  of 
ivords,  and  one  unbroken  sentence  of  intelligible  expressions,  all  applicable  to  the 
iame  subject  matter^  if  might  perhaps  have  been  open  to  us  to  have  given  them  ^ 
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Si^tfwAvaemlog,  and  to  htve  considered  th«iii  as  words  written  in  the  margin  of 
the  policy  (and  applying  therefore  indefinitely  to  the  whole  of  the  policy,  and  not 
to  any  particular  part  of  it)  are  usually  considered;  that  is,  as  controlling  the 
sense  of  such  parts  of  the  printed  policy,  to  which,  in  sound  construction,  aad 
by  reasonable  reference,  they  may  appear  to  apply;  as  for  instance,  where  the 
word  ^^  ship"  is  written  in  the  margin  of  the  policy,  or  '<  freight,"  or  *'  goods;" 
in  such  case,  the  general  terms  of  the  policy,  applicable  to  other  subjects  be- 
sides the  particular  one  mentioned  in  the  margin,  are  thereby  considered  as 
narrowed  in  point  of  construction  to  that  one.     And  this  is  done  in  cases  where 
the  subject  meant  to  be  insured  is  still  more  remote  from  "  ship  and  goods," 
the  only  subjects  of  insurance  in  the  printed  policy,  viz.  where  the  object  of 
the  insurance,  as  declared  by  (be  marginal  memorandum,  is  money  lent  on 
hoUwaaree  or  respondenlioy  or  the  like,  the  meaning  of  which  marginal  memoran- 
dum may  be  translated  thus:  "they  mean  to  insure  the  subject  so  named, 
*  freight,'  for  instance,  arising  and  accruing  daring  the  limits  of  the  voyage 
within  described,  from  tlie  carriage  of  goods  on  board  the  ship  within  mention-    |    179  I 
ed,  against  the  perils  within  enumerated,. and  upon  the  premium  herein  speci- 
liedf     In  other  words,  we  adopt  the  general  language  of  the  policy,  as  far  as  it 
may  serve  to  efiectuate  this  object  and  no  farther." 

8.  NoKNEN  V.  Reid.  T.  T.  1812.  K.  B.  16  East,  176. 
Action  against  an  underwriter  upon  two  policies  of  insurance  upon  the  ship 
Tre  Systrar,  valued  at  I,IOGi.  and  on  sixiy-one  casks  of  sugar,  free  of  particu- 
lar average,  at  and  from  Landscrona  to  Wolgast,  free  of  capture  in  either  port,  A  loadiag 
at  a  premium  of  three  guineas  per  cent.     The  declaration  stated  the  interest  f^  reload 
on  the  ship  and  good^  differently  in  different  counts,  but  the  fourth  count  on*^  '^  ^' 
each  of  the  two  policies  respectively  stated  the  interest  to  be  in  one  A.  ^\J^  ef  the 
£.  Berg  as  to  the  ship,  and  A.  R.  Lorent   as  to    the  goods,  and  averred  gooda  al 
(he  loss  to  be  by  capture.     The  defendant  pleaded  the  general  issue,  and  raadv  oa 
paid  the  amount  of  the  premium  into  court.     On  the  count  for  money  had  board  ia  asf 
and  received,  the  jury  found  a  verdict  for  the  plaintiffs  for  350/.     The  Tre  J? j**^*®  •■ 
Systrar  was  the  property  of  A.  Berg,  a  Swede;  she  had  been  a  Danish  ship,  q^^^q,^ 
eaptured  by  a  British  ship  of  war,  and  sold  by  the  captors  to  A.  £.  Berg,  and  hoaae  offi 
the -sugars  were  in  fact  the  property  of  A  R.  LorenI .     Both  Berg  and  Lorent  can  to  in 
were  Swedish  subjects,  and  the  ship  and  cargo  had  in  fact  the  usual  Swedish  >pect  aad 
documents.     The  insurance  was  effected  by  the  plaintiff  on  account  of  the  pro- •*""}"• 
prietors  oa  the  $8th  of  April,  1810,  in  consequence  of  orders  received  for  that^®  '^  ^^ 
purpose  from  Gottenburgh,  dated  the  17th  of  April,  1810;  and  the  ship  t^nd  gg^gi'^Q^ 
cargo  were  both  represented  by  the  plaintiff  in  his  instructions  to  the  defend- loadioff  at 
ant  to  belong  to  one  and  the  same  proprietor,  all  Swedish  property.     It  was  X.  withia 
aJso  stated  by  him  in  the  same  instructionf,  that  the  cargoes  had  been  shipped  ^  policy, 
at  Grottenburgh  on  board  the  same  vessel  some  months  before,  and  that  the  "'**  "^^ 
said  eai^o  had  not  been  unloaded  afier  its  arrival  at  Landscrona.     The  ^^ip  .oodif at^^ 
was  originally  loaded  at  Gottenburgh  to  proceed  with  her  cargo  to  Landscrona,  and  from 
where  she  arrived  safe  on  the  IHth  or  19th  of  April;  and  afler  the  order  for  in-  X.  to  Y. 
sarance  had  been  dispatched  from  Gottenburgh,  a  part  of  the  cargo  was  taken 
onloflbe  ship's  hold,  and  landed  on  the  quay,  and  replaced  in  the  ship's 
bold*,  a  sufficient  quantity  was  taken  out  to  enable  the  custom-house  officers  at 
Liaodscrona  to  inspect  and  examine  the  whole  cargo  on  board,  the  duties  on 
•which  were  paid.    The  ship,  with  the  sugars  on  board,  sailed  from  Landscro- 
na on  theSdih  of  April,  1810,  and  on  the  S8th  of  the  same  month  was  captured 
by  a  French  privateer,  and  carried  into  Dantzic,  and  on  the  1st  of  August, 
1810,  was  condemned  by  the  Imperial  Court  of  JPrizes  at  Paris  by  a  decree. 
It  was  objected  that  the  policy  never  attached  upon  the  subject  nkatter  of  the 
insaranee,  which  was  on  goods  at  and  from  Landscrona  to  Wolgast;  whereas, 
the  goods  in  question  were  loaded  on  board  before  the  ship  arrived  at  Lands* 
crona.     Fer  Cur.     The  risk  on  goods  was  declared  to  be  at  and  from  the 
loading  thereof  aboard  the  ship.     In  both  instances  the  goods  had  been  ship- 
fed  at  Gottenburgh  on  board  these  vessels  respectively  some  months  before 
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the  vojage  iiiflured  commeQcedy  but  ia  each  inatanee  a  part  of  the  cargo  wmb 
taken  out  of  the  ship's  hold  and  landed  on  the  quay  and  replaced  in  the  ship; 
and  a  sufficient  quantity  is  stated  to  hare  been  taken  out  to  enable  the  Custom* 
house  officers  at  Londscrona  to  inspect  and  examine  the  whole  cargo  on  board, 
the  duties  of  which  were  paid.     This,  therefore,  was  an  actual  reloading  at 
1   174   I  Landacrona  of  so  much  of  the  cargo  as  was  thought  necessary  to  be  taken  out 
in  order  to  ascertain  the  quality  of  the  whole,  and  to  adjust  the  amount  of  (he 
duties  to  be  paid  in  respect  of  the  whole,  and  which  were  paid  for  (he  whole 
accordingly.     It  is  an  actual  unloading  and  reloading  of  part  and  a  virtual  re- 
loading of  the  whole,  as  far  as  unloading  and  reloading  were  necessary  for  the 
purpose  of  ascertaining  and  paying  the  duties  at  that  port  which,  according  to 
the  policy,  is  to  be  regarded  as  the  loading  port.     This  circumstance  we  think 
distinguishes  the  present  case  from  Spitta  v«  Woodman,  in  C.  P.  2  Taunt.  416. 
which  authority  we  followed  in  Homeyer  v.  Lushington,  in  Hilary  term  last. 
Indeed,  if  the  circumstances  had  existed  in  the  case  of  Spitta  v.  Woodman 
which  exist  in  this,  it  is  to  be  supposed  from  what  fell  from  Lord  C.  J.  Mans- 
field, as  reported  in  2  Taunt.  4^.  that  it  would  hare  received  a  different  de- 
cision.    In  that  case  it  was  expressly  stated  (hat  the  cargo  was  not  taken  out 
and  reloaded  at  Gottenburgh.     It  was  argued  by  the  defendant's  counsel,  that 
if  the  goods  had  been  barely  loaded  and  reshipped  at  Gottenburgh  so  as  to  en- 
title the  vessel  to  have  had  real  papers  from  that  port,  perhaps  the  Court  might 
have  supported  the  plaintiff's  claim.     Lord  C.  J.  Mansfield  says,  I  think  with 
you,  the  goods  might  have  been  landed  and  reshipped,  and  that  it  is  not  mere 
form,  for  in  a  cerlain  degree  the  parties  can  judge  from  the  outside  of  the 
packages  whether  up  to  that  time  any  damage  has  been  sustained,  and  without 
such  examination,  if  an  average  loss  should  arise,  it  would  be  almost  impossi- 
ble to  determine  whether  it  was  sustained  before  the  ship's  arrival  at  Gotten«> 
burgh  or  afterwards.     In  this  case  it  will  be  recollected  that  a  more  perfect 
examination  of  the  condition  of  the  goods  than  what  took  place  was  immaterial 
for  the  purpose  of  ascertaining  whether  any  damage  had  been  sustained  by  the 
goods  before  the  ship's  arrival,  inasmuch  as  the  policy^is  free  of  average. — 
The  period  of  time  from  which   the  responsibility  of  the  underwriter  is  to 
commence  as  to  goods,   and  to  which  the  policy  refers  for  that  purpose, 
is  as  well  fixed  by  this  partial  unloading  and  reloading  at  Landscrona,  as 
by  a  more  perfect  and  entire  shipment.     There  is  sufficient  for  the  purpose 
of  supplying  a  date,  which  is  the  only  object  of  the  reference  in  question. 
An  inior  9.  Mbllish  v.  Allnutt.  M.  T.  1813.  K.  B.  2  M.  &  S.  106. 

snae  npon  Policy  of  assurance  on  goods  at  and  from  G.  to  the  ship's  port  of  discharge^ 
and  from  beginning  the  adventure  on  the  said  goods  from  the  loading  thereof  aboard 
Gotten        the  said  ship. 

bnrgh  to  Per  Cur.     The  question  is,  whether  the  words  import.that  the  goods  were 

^ko  *^y**  to  be  loaded  at  Gottenburgh,  or  whether  the  policy  will  cover  goods  laden  an- 
port  of  du  tecedently,  provided  they  were  on  board  in  a  loaded  state  at  Gottenburgh. 
tbo  valtio,  ^  ^^''  ^^  general  reasoning  and  convenience  may  govern  our  decision,  we 
«  beginn '  must  suppose  that  the  makmg  a  policy  to  commence  from  the  loading  at  a 
lag  the  ad  particular  port  is  done  in  order  to  exclude  the  inconvenience  of  having  to  de- 
▼tatnre  op  termine  whether  a  prior  damage  may  not  have  arisen  to  the  goods  before  the 
^r  ^^Itl^V' ^<'<""^^i*<^®'^®"t  of  the  risk  intended  to  be  insured.  This  inconvenience  is  ez- 
'  h  r  ^^"^^^  ^y  epecifying  that  the  loading  shall  be  at  a  particular  port,  and  the  res- 
(mboardr  po**"hility  of  the  underwriter  is  thereby  narrowed.  If  by  the  terms  of  this 
the  ship,  poiicy  it  had  been  simply  on  a  voyage  at  and  from  Grottenburgh,  the  adventure 
the  goods  would  have  commenced  from  the  loading  at  Grottenburgh;  and  the  subsequent 
maet  be  words,  '^  beginning  the  adventure  from  the  loading  thereof  aboard  the  said 
loaded  at  ship,"  seem  to  have  been  introduced  for  the  purpose  of  clearing  up  any  doubt 
™^  as  to  the  risk,  or  rather  perhaps  for  the  purpose  of  making  a  more  specific  de* 
StspolicT  'vgi^ation  of  its  commencement.  To  construe  the  subsequent  words,  ''  from 
never  the  loading,  &c. "  to  mean  only  the  same  thing  as  being  loaded,  would  be  giv- 

sttsehes      injg  them  no  effect;  for  that  would  be  beginning  the  adventure  at  Gottenburgh| 
without  regard  to  the  loading.     It  seems^  therefore,  to  be  the  probable  cod«* 
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t(ructioD|  that  the  loading  meant  must  be  subsequent  to  the  ship's  arrival  at  the 

port,  and  during  the  time  she  is  at  the  port  whence  the  voyase  is  to  commence; 

and  then  the  words  "  and  to  continue,  fee."  will  connect.     If  the  word  <^  load- 

iag^^  Is  to  be  understood  in  a  grammatical  sense  as  descriptive  of  an  act  to  be 

done,  and  not  of  the  goods  being  in  a  loaded  state,  it  can  only  be  applied  to 

one  specific  place,  viz.  where  the  cargo  ta  to  be  taken  on  board;  whereas,  if 

it  (a  to  be  understood  as  being  loaded,  it  will  be  descriptive  of  a  loading  at 

every  place.     The  former  is  the  more  obvious  and  strictly  grammatical  con- 

8tniction« 

10.  Grant  v,  Paxton.  H.  T.    1809.  C.  P.  1  Taunt.  463. 
A  policy  upon  a  homeward  voyage  from  India,  upon  goods,  at  and  from  a  ^  policy 
foreign  port  of  loading  until  the  slap's  arrival  in  London,  beginning  the  adven-^l^°  *     . 
tare  upon  the  said  goods  from  the  loading  thereof  at  the  foreign  port  of  loading,  yo^t]^"^ 
and  so  should  continue  upon  the  goods  until  the  same  should  be  discharged,     frooi  lodii. 
Per  Chtr,     The  policy  is  upon  goods  at  and  from  China  to  all  or  any  ports  opoa  fooda 
or  places  whatsoever  and  wheresoever  in  the  £ast  Indies,  Persia,  or  elsewhere  ^tand  fiom 
beyond  the  Cape  of  Good  Hope,  in  port,  at  sea,  in  all  places,  at  all  times,  and  ^****"  ••  '|| 
in  all  services,  until  the  ship's  safe  arrival  at  London,  not  at  the  last  place  of^J. '"J^^' 
discharge,  an  expression  which  was  in  the  former  case  xelied  on  for  the  plain-  wbataoeTer 
tiff,  as  indicating  that  the  ship  was  to  discharge  her  cargo  more  than  once,  be-  beyond  tli»J 
ginning  ibe  adTenture  upon  the  said  goods  from  the  loading  thereof  on  board  ^•'po  of 

^  the  said  ship  at  China,  until  the  said  ship,  &c.  and  goods  and  merchandizes,  poodHope, 
Ac.  sha/i  be  arriVed  at  London.     Taking  the  words  of  this  policy,  nothing  can  j^"  ^^^  ^^ 
be  clearer  than  that  the  goods  insured  by  it  are  the  goods  to  be  put  on  board  all  piacei , 
at  China«  and  not  elsewhere,  on  the  voyage  from  China  to  London.     But  in- at  all  timea, 
asmuch  as  the  company  may  employ  the  ship,  while  in  their  hire,  in  any  ser-and  U  all 
rice,  the  words  "  to  all  or  any  places  in  port  and  at  sea,  in  all  places,  at  all  "T*?.^' 
times,  and  in  all  services,"  are  inserted,  to  the  intent,  that  although  the  ship  ^q\jq^^!^J 
should  be  used  as  a  ship  of  war,  or  in  whatsoever  employment  she  might  be,  ^^  tonch    ' 
or  whithersoever  the  company  should  send  her,  still  the  policy  shuold  cover  and  stay  at 
these  goods.     The  company,  it  is  true,  send  back '  the  Branswick  on  another  aoy  port  or 
voyage;  but  this  circumstance  does  not  alter  the  words  of  the  policy,  or  en- pl**^*^ ''b*^ 
large  the  insurance.     It  might  alter  the  effect  of  the  policy  if  there  were  ^^y'^nrXur 
custom  of  the  trade  to  warrant  it;  but  not  only  such  is  not  found,  but  it  is^isaf-  poJef  uatil 
firmed  by  the  very  circumstances  of  this  case,  which  show  that  the  turning  out  the  abip*a 
of  the  goods  at  Bombay  was  owing  to  the  interposition  of  an  extraordinary  ac-arrivBl  la 
cident.     It  never  was  in  the  contemplation  of  the  underwriters,  or  of  any  man,  London, 
that  a  ship  once  laden  with  tea,  a  very  valuable  cargo,  would  be  unloaded,  and  j^*']|J*"* 
employed  in  war  or  some  other  trade.'    If  then  there  is  no  grammatical  sense  j^,^  ^_^n 
of  the  words  in  the  other  policy,  the  words  "  backwards  and  forwards  at  sea"  the  goods 
had  considerable  force.     The  plaintiff's  counsel  in  this  case  contended,  that  from  tba 
according  to  a  dictum  of  Lord  Mansfield,  these  words  meant  only  from  Eu- loading 
rope  to  AsitLy  and  from  Asia  to  Europe;  but  this  is  a  most  unnatural  interpre- J*?®?"*®^** 
tation;  the  words  *'  backwards  and  forwards  at  sea"  must  mean  from  port  to    |"i7c"-i 
pott.     It  was  said  by  Lord  Mansfield,  in  the  case  of  Gregory  v.  Christie,  that  ^  ghonid 

^     since  Ihe  practice  had  ceased  of  insuring  both  the  outward  and  homeward  oontinae 
bound  voyage  in  one  policy,  the  words  "  backwards  and  forwards"  had  ceased  npon  tbe 
to  be  inserted;  but  in  the  case  of  Salvador  v.  Hopkins,  3  Burr.  1707,  the  in-gooda  nDtil 
Burance  was  "  at  and  from  Bengal  to  any  ports  or  places  where  and  whatso-  ^^  *'®* 
ever  io  the  East  Indies,  China,  Persia,  or  elsewhere  beyond  the  Cape  of  Good  JuJ^bai  ed 
Hope  forward  and  backward,  and  during  her  stay  at  each  place,  until  her  ar* cover  only* 
rival  at  London."     Here  the  words  must  have  had  the  meaning  attributed  to  tbe  pariicu 
them  in  Grant  v.  De  la  Cour,  that  is,  from  port  lo  ports,  not  from  Europe  tolar  car^o 
Asia.     This  discussion  no  farther  concerns  the  present  question  than  to  show  **1««J  »»  »* 
that  the  case  of  Grant  v.  De  la  Cour  does  not  govern  this.     The  distinction  ^"^^^""^. 
between  them  is,  that  there,  by  necessary  construction,  all  the  goods  which ^n 
might  be  acquired  by  trading  in  the  course  of  the  voyage  were  protected  by 

*^  Secti«,  had  it  been  *'  forwards  and  baokward<i  at  sea,  unll!  the  ship's  arrival  at  her  last 
itatioD  of  discharge/*  and  tbe  advcDiuro  oat  and  home;  see  I  Taunt.  466. 
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the*policy;  in  this  case  the  insarance  is  on  nothing  but  the  goods  laden  ta 
China,  and  is  to  continue  on  them  until  the  arrival  of  those  goods  at  London. 
Oo  apoli     11.  Lambekt  v.  Liddart.  E.  T.  1814.  C.  P.  1  Marsh.  149;  S.  C.  6  Taunt, 
cy  at  and  480. 

from  Per  q^  ^  noWcy  at  and  from  Pernambuco,  or  any  other  port  or  ports  in  the  Bra- 
OT  w  oih  »«l«t  to  London,  beginning  the  adventure  from  the  loading  the  goodaon  board 
«r  port  or  the  ship  on  the  termination  of  her  cruise  and  preparing  for  her  voyage  to  Lon- 
portfl  ia  don.  The  ship  on  the  termination  of  her  cruise  touched  at  Pernambuco;  but, 
tbo  Brazila  failing  to  procure  a  cargo  there,  she  proceeded  for  St.  Salvador,  and  was  Jost 
to  London,  ^^  j^^^  voyage  thither.  In  argument  it  was  premised  that  there  were  three 
i*h«?dT«n *  8P«cirfl  qualities  in  the  policy;  lat.  That  it  should  commence  at  the  termina- 
turefrom  tion  of  the  cruise;  2ndly.  That  the  ship  might  carry  letters  of  marque;  and 
the  loading  3rdly.  That  she  had  leave  to  take  in  goods  at  any  port  or  ports  m  the  Brazils, 
of  the  As  to  the  first  objection,  it  was  contended  that,  the  ship  havmg  been  insured 
t^^^  ^u  at  and  from  Pernambuco,  or  any  other  port  or  ports  in  the  Brazils,  the  mean- 
!hiB  «n  tL  ing  of  •he  policy  was,  that  she  should  be  at  liberty  to  go  to  any,  and  any  num.- 
I  177  1  ^^^  of,  ports  on  that  coast  till  she  had  completed  her  cargo;  and  that,  at  the 
lerminaiion  first  port  at  which  she  should  touch,  whatever  that  might  be,  the  policy  should 
ofher  cruise  attach,  and  the  attaching  of  the  policy  could  not  be  affected  by  any  subsequent 
and  prepar  deviation.  The  cruize  had  ended  at  Pernambuco,  and  the  ship  having  be- 
ing for  her  ^^^^  ^  trading  ship,  the  policy  attached  there.  As  to  the  second  objection, 
voyage  to  ^j^^^  ^^^  ^^j^^  ^^  gj  Salvador  was  a  deviation,  it  was  argued  that,  by  the  words 
The  sh?p  of  the  policy,  the  ship  had  a  right  to  go  to  any  number  of  ports  in  the  BrazUs, 
on  the  ter  and  in  any  order,  though  not  in  her  direct  course  to  London,  provided  she  kept 
mination  of  the  purpose  of  her  voyage  in  view,  viz.  the  procuring  a  cargo  to  bring  to  Lon- 
her  crnise,  j^^q^  T|j,y  g^id,  this  was  the  same  case  as  if  the  policy  had  been  from  Pcr^ 
touched  at  „|^mbuco  to  London,  with  liberty  to  go  to  St.  Salvador.  In  order  to  support 
CO  "b^  fail  tJ»«  defendant's  proposition,  that,  having  made  her  election  of  her  port  of  load^ 
ing  to  pre  ing',  the  ship  could  not  afterwards  go  to  any  other  port,  unless  in  her  direct 
fare  a  car  course  to  London,  the  words  should  have  been  "  at  and  from  Pernambuco  and 
go  there,  no  other  port,"  instead  of"  at  and  from  Pernambuco,  and  at  any  other  port  or 
•^eprocMd  portg."  As  long,  therefore,  as  the  ship  remained  on  the  coast  of  Brazil,  she 
IhiWor  ^^"  ^^^^^  ^^^  limitation  as  to  the  ports  she  went  to.  They  compared  this  to 
and  waa  the  case  of  Bragg  v.  Anderson,  where  the  Court  held  that  a  policy  at  and  froin 
lost  en  her  Martinique,  and  at  all  or  any  of  the  West  India  Islands,  to  London,  warranted 
voyage  thi  ilie  ship  in  touching  at  St.  Domingo,  though  that  island  was  considerably  out 
t{|«n  beld,  of  her  direct  course  from  Martinique  to  London.  As  to  the  last  objection,  that 
I™  Ituch  *^®  voyage  was  not  described  in  the  declaration  so  as  to  meet  the  evidence,  it 
•d^t*Per  w®s  >**t^>  t^*'  ^^^  ^^  ^^^^  *  question  on  the  merits,  and  depended  on  the  second 
nambnco.  point,  which  had  been  reserved;  for,  if  the  ship  had  a  right  to  go  to  St  Salva- 
dor, for  the  purpose  of  getting  a  cargo  for  London,  the  voyage  was  well  stated 
as  from  Pernambuco  to  London.  At  all  events,  the  second  count  was  cor- 
rect, in  averring  that  the  ship  was  proceeding  towards  Louden. 

Per  Cur.  We  are  of  opinion  that  the  words  of  tl>e  policy  are  sufficient  to 
cover  these  risks.  The  ship  arrived  off  Pernambuco,  and  an  officer  was  sent 
on  shore  for  the  purpose  of  procuring  a  cargo:  failing  in  her  attempt  there^  she 
was  proceeding  to  St.  Salvador  with  the  same  view,  and  waa  lost  in  that  voy- 
age. The  defendant  objects  that,  either  the  policy  was  not  to  attach  till  the 
ship's  arrival  at  the  port  of  actual  loading,  and  then  to  be  sure  it  did  not  attach 
at  all  in  this  case;  or  else  that,  having  selected  Pernambuco  as  her  loading 
port,  she  was  afterwards  guilty  of  a  deviation;  and  that,  even  though  there 
might  be  nothing  illegal  in  that  deviation,  yet  that  this  was  not  the  voyage  in- 
sured. We  think  the  words  of  the  policy  answer  both  these  objections.  If 
the  policy  had  been  at  and  from  Pernambuco,  or  any  other  port  in  the  Bra- 
zils, there  might  have  been  some  colour  for  the  defendant's  argument;  but  the 
alternative  being  any  other  port  or  ports,  there  must  have  been  a  contempla- 
tion of  her  going  to  more  ports  than  one.  The  objecfof  the  policy  must  have 
been  to  secure  the  insured  from  all  risks,  from  the  time  the  cruize  ended,  while 
she  was  receivinn;  her  cargo,  and  till  her  arrival  at  London.     In  the  case  of 
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Bogg  T.  USrner,  the  words  were  not  so  comprehensive  as  in  the  presonf.     It   f  178   | 
has  been  objected  that,  though  the  craize  was  ended,  the  ship  was  not  prepar- 
ing for  her  voyage.     We  think  -that,  having  come  to  Pernambuco  to  procure 
a  cargo,  and  having  sent  an  officer  on  shore  for  that  purpose,  she  must  be  coa- 
oidered  as  preparing  for  her  voyage,  within  the  words  of  the  policy,  and  that, 
tl&erefore,  (he  policy  had  attached.     We  also  think,  that  she  had  a  right  to  go 
to  8t.  Salvador,  for  the  purpose  of  procuring  a  cargo.     As  to  the  objection 
'  that  the  voyage  was  not  correctly  stated  in  the  declaration,  supposing  our  coo- 
flCmction  of  the  policy  to  be  a  just  one,  the  voyage  might  fairly^be  described  as 
firocn  Pernambuco  to  London. 

12.  Heselton  v.  Allnutt.  M  T.  1814.  K.  B.  1  M.  &  S.  46. 
Goods  were  insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at  any  "^^'^  ^^7 
porta,  and  to  seek,  join,  and  exchange  convoy,  warranted  free  from  capture  in  ^?  '  '^ 
the  port  of  Memel;  and  the  ship  sailed  from  Heligoland  with  orders  to  go  to  [j'^^ ^^j*"*^ 
Gottenburgh,  to  know  whether  to  proceed  to  Aubolt  or  Memel,  and  was  cap-  vojicewiih 
tored  in  her  way  to  Gottenburgh,  which  is  in  the  track  either  to  Aubolt  or  Me-  in  the  poli 
met.     Held,  that  this  was  to  be  considered  as  a  voyage  to  Memel,  although  it  oy-  thongh 
was  subject  to  be  charged  according  to  circumstances  upon  the  ship^s  arrival  "•^*  ""^•^ 
at  Gottenburgh;  and  therefore  the  risk  commenced  on  her  leaving  Heligoland ;  '^j^'JJJJJJ* 
and  the  ship  never  having  reached  Gottenburgh,  the  purpose  of  g-oing  thither  (^  be  det%r 
for  orders  was  merely  an  intention  to  deviate,  which  did  not  vacate  the  policy;  mined  by 
neither  wbb  there  a  restraint  on  the  captain's  judgment  as  to  the  place  of  seek-  circamatan 
ing  convoyy  it  not  appearing  that  he  could  have  met  with  convoy  before  the  ®^*  ^^ 
capture;  and  consequently  the  underwriter  was  liable.  J      ®'  "^ 

13.  Leigh  v.  Mather.  M.  T.  1195.  N.  P.  I  Esp.  411 ;  S.  C.  1  Park  Ins.  52.  {^  fheVA 
Action  upon  a  policy  of  assurance  on  the  ship  Palleser,  and  on  goods  on  mtntit. 

board  thereof,  on  a  voyage  at  and  from  Georgia  to  Jamaica,  The  ship  arrived  If  goods  be 
in  Afontego  Bay,  and  moored  at  anchor,  and  there  also  the  agent  of  tne  plain- |"'*'*d  on 
ttflf  sold  and  delivered  the  greatest  part  of  the  cargo  to  Messrs.   Adams  and  v  ^^  '  P*^ 
Halton,  merchants  there;  the  captain  then  enterea  a  charter-party,  with  Ad- ^{|^^g|,{p 
ams  and  Hatton,  to  proceed  from  thence  to  St.  Anne's,  and  there  to  take  in  a  touches  at 
cargo  for  London.     After  unloading  the  greatest  part  of  the  cargo  at  Montegoone  port, 
Bay,  and  remaining  there  a  month,  it  was  verbally  agreed  that  the  remainder  «nd,  after 
of  the  cargo  (which  was  lumber)  should  be  carried  as  ballast  to  St.  Anne's;  ^*'^^'!Xi"^ 
and  accordingly  the  vessel,  after  taking  in  some  sustick,  proceeded  *<^wards  P*Jl ®  J^ 
St.  Anne's,  but  was  wrecked,  and  never  arrived  there.     For  the  plaintifTit^^^g'^itli 
was  arged,  that  in  such  an  insurance  the  ship  might  go  from  port  to  port;  and  the  retidao 
that,  at  all  events,  the  goods  were  protected  by  the  policy,  till  they  were  all  the  infor 
discharged  and  safely  landed.  ^^^^  ■'^ 

Lord  Kenyon  was  clearly  of  opinion,  and  was  confirmed  in  that  opinion  by  SJ""Jlij| 
a  special  jury,  to  whom  his  lordship  particularly  referred  upon  this  occasion,  ^^^  ■rrtval 
that  the  risk  on  the  ship  ceased  after  she  had  been  moored  at  anchor  twenty-  ct  the  Ut 
four  hoilVs.     The  facts  disclosed  in  this  ease  have  manifested  that  Montegoter  port. 
Bay  was  also  the  ori^nal  destination  of  the  cargo,  and  that  its  not  being  whol-  •^M<«^>  >f 
ly  delivered  there  was  only  prevented  by  a  new  agreement;  the  loss  of  the**"  "^ 
gO^>ds  cannot  be  recovered  under  this  policy  of  insurance.     A  ship  insured  to  ^^^^  ^^ 
Jamaica  generally  cannot  be  permitted  to  go  round  the  whole  island,  from  port  goods, 
to  port,  for  the  purpose  of  unloading  her  cargo,  especially  where,  as  in  this   [   179  1 
ease,  the  owner  of  the  ship  and  goods  is  the  same  person.     The  plaintiff  was 
Donsuited. 

14,  Bbll  r.  HoBSOif.  M.  T.  181^.  K.  B.  16  East,  340;  S.  C.  3  Campb.  272.  A  eontinaa 
Policy  on  goods  at  and  from  G.  to  any  port  in  the  Baltic,  beginning  the  ad-  tioa  policy 

veDtora  from  the  loading  thereof  on  board  the  ship;  and  the  policy  was  declar-  ^*?'J*°f** 
ed  to  be  in  continuation  of  a  former  policy,  which  was  a  policy  from  H.  *^^®'™e^iiy 
port  of  discharge  in  the  United  Kingdom,  or  any  part  in  the  Baltic,  with  liber- f^^  ^^  ^^^ 
ty  to  take  in  and  discharge  goods  wheresoever;  to  return  12  per  cent,  on  thenai  Joadiqf 
voyage  ended  at  G.     On  the  question,  whether  the  assured  were  entitled  to  at  the  port 
recover,  although  the  goods  were  not  loaded  on  board  at  G.,  but  at  V.,  and  al-  ^••f*?'^ 
though  the  delendant  was  not  an  anderwriter  on  the  former  polioy  ?  "^  **  *^'  "• 

VOL.  XL  17 


132  INSLKA.NCE.— Jljfome. 

conamenc»  p^r  Cur.  A  very  strict  and  certainly*  a  construction  not  to  he  fiivoiir«4f, 
n>ent  of  the  j^^j  gjjn  j^gg  ^^  |^q  extended,  was  adopted  in  the  case  of  Spitta  v.  Woodman, 
The  anden  ^'^'^^^^  ^^  ^°^  holden  that  the  words  ^'  beginning  the  adventure  from  the  loading 
writers  ar8>  ^^  board,"  were  to  be  confined  to  the  place  whence  the  risk  commenced.  But 
not  liable  if  there  be  any  thing  to  indicate  that  a  prior  loading  was  contemplated  by  th^ 
when  the  parties,  it  will  release  the  case  from  that  strict  construction.  Then  can  ther» 
eapuiin  of  a  ()o  gjjy  thing  more  indicative  of  such  an  understanding  between  the  partie» 
^•dtoMtLT  ^^^"  ^'^^  statement  made  at  the  foot  of  this  policy ,  that  it  was  a  contintJMtion  of 
tiniqae,  former  policies,  which  were  distinctly  upon  a  voyage  from  Virginia  ^  This  was 
■old  the  taking  up  the  voyage  from  a  period  in  the  former  policies.  The  conclusion^ 
grenteflt  therefore,  which  was  drawn  in  Spitta  v.  Woodtnan,  is  completely  rebutted  by 
pan  of  ihe  the  reference  in  this  policy  to  an  antecedent  loading, 
en^rhin^'*  15  J.nGlis  v.  Vause.  T.  T.  1813.  N.  P,  3  Campb.  447* 

took  tho  -^  ^^^'P  i^s^i'*^^  ^o  Martinique,  and  all  or  any  of  the  windward  and  leeward 

remainder  islands,  Taudcd  tlie  greatest  part  of  her  cargo  at  Martinique,  and  sailed  with 
of  it  to  An  the  residue  to  Antigua,  where  she  was  wrecked  while  stopping,  partly  to  dis- 
tigQh,  pose  of  the  residue  of  the  outward  cargo,  and  partly  to  obtain  a  homeward  car- 

where  she  g^  ^j^^  plaintiff's  counsel  contended  that  the  underwriters  contimued  liable 
ecTwhile^  on  the  policy  at  the  time  of  the  loss,  as  tho  outward  adventure  was  not  thea 
stopping,  completed.  There  being  no  marJ&et  for  the  lime  and  bricks  at  Antigua,  the 
partly  tod  is  ship  had  a  right  to  sail,  under  the  protection  of  the  insurance,  to  an.y  of  the 
pose  ofihe  other  windward  or  leeward  islands,  so  that  she  took  them  in  geographical,  oc-^ 
[180  I    der,  and  according  to  the  common  course  of  navigation. 

residue  of        Lord  EHenborough.     The  captain  had  no  right  to  mix  up  together  the  two- 
Ind^^n'n?*   ^4®^^^>  ^^  disposing  of  (he  remnant  of  the  outward  cargo,  and  procuring  a. 
to  obtain  a  l^omftward  cargo  at  the  risk  of  the  underwriters  on  the  outward  voynge.  When 
homeward  the  disposal  of  the  outward  cargo  ceased  tabe  the  sole  reason  for  stay  at  An^* 
cargo.  tigua,  these  underwriters  were  discharged, 

Insaraoce  IQ.  Harry  v.  Royal  Exchange  Insurance  Cooipant.  E.  T.  178UC.  P.  9^ 
froin°A''*io  B.  &  P.  430;  S-  C •  3  Esp.  289- 

B.  until  °  '^^  policy  was  in  the  usual  form, ''  from  Petcrsburgh  to  London,  on  goods- 
they  shoald.'ill  ^^^y  should  be  there  discharged  and  safely  landed."  The  cauie  was  tried 
be  there  before  Lord  Eldon,  Chief  Justice,  when  it  appeared  that  the  ship  and  goods 
discharged  arrived  in  safety  in  the  river  Thames;  that  the  plaintiffs,  being  the  consignees 
•"*J^*^(^'y  of  the  goods,  by  their  broker,  employed  and  paid  a  lighterman  belonging  to 
their  r  •*"  ^"®  of  the  public  lighters  entered  at  Waterman's  Hall  to  land  the  cargo,  which 
v^vlat  B.  was  damaged  on  board  the  lighter^  but  without  any  negligence  imputable  to 
the  mer  the  lighterman;  that  it  is  the  constant  practice  for  merchants  in  the  Russia 
chant  to  trade  to  land  their  goods  by  means  of  lighters,*  and  there  are  no  other  lighters 
whom  the.  now  iu  use  among  the  merchants  but  the  public  Hghters.  A  verdict  was  given 
f^^^fJ*^  for  the  plaintiffs,  with  liberty  to  the  defendants  to  move  for  leave  to  enter  a 
ploved  nonauit,  upon  the  ground  that  flie  insurers  were  discharged  by  the  delivery  of 
and  paid  a  the  cargo  to  the  lighters  employed  and  paid  for  by  the  plaintiffs.  The  case 
paulic  light  was  argued,  and  three  learned  judges  of  that  Qourt  (Heath,  Brooke,  andOham-* 
«  to  land  bres,  Just  icea).  were  of  opinion  that  the  insurers  were  not  discharged.  In  giv^ 
th  *"'*  h"^  '°8  ^^^^^  opinions,  they  relied  upon  the  words  of  the  policy  and  the  usage  of 
belmr^dani  **'*^®>  *'  being  impossible  for  large  vessels  to  come  up  to  the  wharfs  to  deliver 
aced  iothe  ^^^i'*  g^^^^i  and  these  lighters  are  public  lighters,  publicly  registered,  and 
lighter  with  equally  known  both  ta  the  underwriters  and  owners  of  the  goods.  All  the 
oat  negli  judges  expressly  said,  they  had  not  relied  upon  the  distinction  between  public 
gence.  the  and  private  lighters,  a  distinction  which  it  seems  had  been  previously  ta- 
underwri  j^^^  ^^  ff[^[  Prjus,  in  the  case  of  Rucher  v.  Tlve  London  Assurance  Company, 
iT  kfTiafTle  ^y  '^^  ^^^^  ^^^y  leamed  Mr.  Justice  Duller,  and  which  distinction  had  /never 
for  the  loss*  ^^^^  questioned  by  any  appeal  to  the  Court  against  that  judge^s  opinion. 

*  17.  RucHER  v.  London  Insurance  Company.  £J.  T.  1784.  C.  P.  2  B.  &  P. 

432;  S.  C,  3  Esp.  29a 
Bat  if,  an       'T\i\s  was  an  action  on  a  policy  of  insurance  on  the  Eliza  Sophia^  at  and 
cnmiuncw  ^'^"^  Grenada  to  London,  on  the  ship  until  moored  twenty-four  hoartf,  and  oil 
the  oitf      S99^  u^^^^  safely  discharged  and  landed  j  and  the  declaratioii  slated^  tbtil  ba^ 
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lore  tbe  goods,  viz.  hogsheads  of  sugar,  were  safely  discharged  and  landed,  ^^^  °**' 
they,  by  the  perils  of  the  river  Thames  and  the  waters  thereof,  were  wa  hed  {-'^hJ^^^ji^^ 
away  and  lost.     The  several  wharfs  between  London  Bridge  and  the  Tower  J*jJ^![j^jt*f 
are  called  free  quays,  at  which  only  foreign  produce^  liable  to  pay  duties,  can  u  discharg 
be  landed.    The  owners  of  most  of  these  quays  entered  into  a  partnership,  ed; 
'wbich  was  to  expire  at  Lady  Day  then  next,  and  not  only  did  the  business  of  [  18t  ,] 
wbarfiogers  but  of  lightermen,  employing  their  own  lighters  in  discharging 
such  vessels  as  were  to  land  goods  at  their  wharfs.     The  owners  of  some  of 
the  wbar&,  not  of  the  company,  have  also  their  own  lighters,  while  the  owners 
ofotlfsrs  are  not  possessed  of  lighters  of  their  own,  but  employ  public  lighter- 
niea.     When  a  ship  arrives  in  the  river,  the  first  thing  that  is  done  is  to  quay 
die  ship;  when  a  ship  is  quayed  at  a  wharf  belonging  .to  one  of  the  company, 
the  company  provides  lighters,  and  does  all  that  is  necessary  for  landing;  when 
al  a  wharf  not  belonging  to  any  of  the  company,  the  owners  provide  lighters, 
&c.     All  the  wharfs  do  not  keep  lighters  or  employ  the  company^  but  employ 
persons  having  Ugbters  but  no  wharf,  as  Drinkall,  the  person  who  wesen^ploy- 
ed  here  by  the  plaintiffs.     It  is  not  for  merchants  to  employ  lightermen;  they 
usually  leave  it  to  the  wharfinger;  but  Hibbert's  house  (and  that  only)  gener- 
hi\y  employs  one  lighterman.     The  plaintiff  applied  to  the  agent  for  the  com- 
pany of  wbarfingers  to  land  the  sugars  in  question;  but  they  not  being  able 
to  undertake  the  business,  and  the  plaintifT  fearing  the  ship  might  be  kept  on 
demurrage^  one  Drinkall,  who  followed  the  business  of  a  lighterman,  was  ap- 
plied  to  by  him^  with  consent  of  the  company.     Drinkall's  usual  business  was 
to  work  out  rums,  and  he  had  been  oflen  employed  by  the  company,  and  ia 
ibis  case  was,  when  applied  to,  employed  by  them  in  working  out  the  ship  Ex- 
periment, but  as  a  favour  he  left  her  to  work  out  the  sua:ars.     Drinkall  was  a 
public  lighterman  for  hire,  and  his  lighter  was  nnmbered  at  Waterman's  Hall, 
without  which  no  lighter  could  be  allowed  tu  work.     On  the  SOth  of  Septem-i 
ber^  fifljr-seven  bogheads  of  sugar  were  put  on  board  ]|iis  lighter,  and  there 
were  two  men  on  board,  which  are  the  usual  number  for  a  lighter,- and  the  se- 
cond mate  of  the  ship;  as  she  was  proceeding  to  the  shore  she-struck  upon  the 
anchor  of  a  ship  and  sunk-^  through  an  unavoidable  aocident,  without  any  im- 
putation of  neglect  on  «ny  body  on  board.    The  sugars  were,  of  ooursQ,  much 
damaged;  and  this  action  was  brought  to  recover  an  average  loss. 

Buller,  J^     I  told  the  jury  that  the  decision  of  this  cause  depended  on  the 
unge;  but  the  fact  of  the  usage  once  established,  the  question,  whether  the  un- 
^rwriter  is  liable  or  not,  was  matter  of  law.    But  it  belonged  to  the  jury  to  say 
whether  wbat  has  been  done  here  was  or  was  not  in  the  usual  course  of  trade. 
There  is  no  distinction  between  a  public  and  private  wharf;  for  a  ship  may  go  to 
ettber,  and  underwriters  are  equally  liable  at  both.     If  she  goes  to  a  private 
wharf,  the  public  lightermen  are  not  employed ;  so  that  they  are  cases  in  which 
the  underwriters  would  be  liable.     When  the  company  is  not  employed,  it  is 
merely  a  voluntary  society;  and  these  lighters  are  not  on  a  different  footing  in 
anj  respect  from  the  rest  of  the  lighters.     If  then,  that  is  -not  the  line,  what 
is?    The  line  is  between  lighters  which  are  public,  and  lighters  which  are  the 
properly  of  the  merchants  and  work  only  for  them;  the  public  lighters  have  a 
stamp  of  authenticity;  they  are  entered  in  Waterman's  Hall,  afl  Drinkall's 
was,  and  have  a  public  credit.     The  case  in  Strange  (Sparrow  v.  Carruihers) 
doea  not  interfere.    If  a  merchant  will  not  send  public  lighters  entered  at  Wa- 
terman's Ha/i,  i!  shall  be  a  delivery  to  the  merchant  when- the  goods  are  put 
on  board  his  %bter;  but  not  if  he  sends  lightermen  appointed  by  the  Water- 
man's Company y  and  who  are  public  officers.     In  the  case  in  Strange,  the 
lighter  is  said  to  be  the  property  of  the  plaintiffs,  and  one  expression  of  the 
C^ief  Justice  is,  that  it  would  have  been  otherwi^  had  the  goods  been  sent  by 
the  ship's  boat,  i.  e.  the  lighter  of  the  ship  employed  to  discharge  h^r,  for  it 
could  not  be  the  ship's  boat,  literally  speaking,  because  it  would  be  impossible 
k  could  discharge  a  whole  cargo.     If  the  jury  were  of  this  opinion  he  directed 
tbem  to  find  for  the  plaintiff.— Verdict  for  the  plaintiin 
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[  188  I  18.  Steong  v.  Natallt.  E.  T.  1804.  C.  P.  1  N.  R.  16. 

Or  if  the  m  On  the  arrival  of  the  ship,  the  goods  insured  were  put  on  board  a  lighter 
inred  offi  hired  in  the  usual  way,  and  brought  to  a  wharf  belonging  to  the  plaintiff  in  the 
ciovsiyiH  afternoon,  bat  in  consequence  of  the  roughness  of  the  weather  could  not  be 
?h(i*Unding  landed  that  evening.  The  lighterman  finding  that  he  could  not  land  the  goods 
is  a  lighter  asked  the  plaintiff  whether  he  should  stay  to  see-ihe  cargo  landed;  the  plaintiff 
hired  in  the  said  that  he  need  not  do  so,  for  that  he  (the  plaintiff)  would  look  to-the  land- 
vfaal  wey,  jng  himself.  Accordingly,  the  lighterman,  left  the  cargo  alongside  the  wharf. 
it  Menu  the  j^  ^^^  course  of  the  night  the  lighter  was  sunk,  without  any  neglect  being  im- 
would'be  putable  to  any  one;  and  a  watchman  in  the  employment  of  the  plaintiff  having 
diieharged.  discovered  the  circumstance,  immediately  gave  an  alarm. 

Per  Cur.  Whether  the  owner  of  the  cargo,  under  the  particular  circum- 
stances^of  this  case,  did  not  take  the  cargo  into  his  own  care  and  possession? 
It  seems  to  us  that  he  did.  The  goods  were  brought  in  the  lighter  to  the  plain- 
tiff^s  wharf,  and  if  nothing  had  happened  to  relieve  the  lighterman  from  that 
duty,  he  would  have  been  bound  to  set  some  person  to  watch  over  the  goods 
until  they  should  be  landed.  But  the  owner  of  the  goods  in  this  case  dispen- 
sed with  the  obligation  of  the  lighterman  to  take  charge  of  them  during  the 
night,  and  took  them  into  his  own  custody;  and  while  they  were  in  his  custo- 
dy tfiey  were  lost.  Can  it  b^  contended  then  that  by  such  conduct  the  plain- 
tiff'did  not  discharge  the  lighterman?  If  he  did  discharge  the  lighterman,  he 
placed  himself  in  the  same  situation  as  if  the  goods  had  been  actually  landed 
and  delivered.  It  is  argued  that  it  does  not  appear  that  any  care  could  have 
prevented  the  accident  which  happened;  as  to  which,  we  will  only  observe, 
that  neither  does  it  appear  that  the  accident  might  not  have  been  prevented  by 
extraordinary  diligence.  It  appears  to  us  that  this  case  is  not  distinguishable 
from  that  of  Sparrow  v.  Carruthers.  There  the  owner  of  the  goods  chose  to 
employ  his  own  private  lightei*  to  land  them,  and  by  that  act  he  was  holden  to 
have  discharged  the  underwriter.  The  plaintiff  in  this  case  chose  to  take  the 
goods  into  his  own  pos^ssion  beforo  they  were  landed,  and  having  so  done  he 
might  have  kept  them  'in  the  lighter  for  a  week,  for  he  had  as  much  control 
over  them  as  if  they  had  been  in  his  custody  for  that  period.  We  think  the 
rerdict  therefore  perfectly  right. 
Soiheywill  19.   Brown  v.    Carstairs.  M.  T.  1811.  N.  P,  3  Campb.  161. 

**4^f^^*'*      Policy  on  goods  at  and  from  London  to  Archangel,  until  the  goods  shall  be 
u 'he      tJi^re  discharged  and  safely  landed.     The  declaration  averred  that  the  ship  ar- 
Unded  at    "^^^  **  Archangel;  but  that  before  the  goods  were  discharged  or  safely  Jan- 
the  port  of  ded  they  were  seized  and  detained  by  the  persons  exercising  the  powers  of 
destioatioD  government  there.     It  appeared  in  evidence  that  as  soon  as  the  vessel  arrived 
by  the  offi   at  Archangel,  her  hatches  were  sealed  down,  and  a  Custom-house  officer  re- 
ceri  ot  go    imined  constantly  on  board.     Leave  was  refused  to  unload  the  cargo  for  sev- 
tbere  and   ^^^^  weeks;  and  at  last  it  was  unloaded  into  prooms  or  lighters  belonging  to 
relodged  in  ^^^  government,  under  the  inspection  of  an  officer,  and  lodged  in  a  govern- 
the  govern  ment  warehouse,  where  the  consignees  had  no  control  over  it,  and  were  not 
aient  ware  even  permitted  to  see  it.  The  whole  was  afterwards  condemned,  on  the  ground 
boiiaee.*      ^^31  ^f,^  gj,jp  jj^j  come  from  London,  instead  of  Teneriffe,  as  was  represented 
by  the  simulated  papers  which  she  carried.     It  appeared,   however,  to  be  the 
uniform  course  of  transacting  business  at  Archangel,  that  when  a  ship  arrives, 
her  hatches  are  sealed  down,  that  a  Custom-house  ofRcer  remains  on  board 
till  she  is  unloaded,  and  that  the  goods  must  be  carried  in  the  first  instance  to 
the  government  warehouse,  where  they  remain  till  the  duties  are  paid.     Un- 
der these  circumstances,  LordCllenborough  was  of  opinion  that  there  was  not 
any  evidence  that  the  goods  were  seized  and  detained  by  the  Russian  govern- 
ment before  they  were  discharged  and  safely  landed;  that  the  goods  were  lan- 
ded according  to  the  usual  course  of  trade  at  the  port  of  Archangel;  and  con- 
sequently that  the  underwriters  on  such  policy  as  the  present  were  not  liable 
for  any  subsequent  loss. 

•  Where  the  insured  claims  and  receives  the  return  premium  duo  upon  the  arri?al  of  the 
vessel,  and  the  policy  is  adjusted  upon  thai  footing;  ho  cunnot  without  au  express  stipulation 
reiori  again  to  m©  «nder\Triter-»  in  anv  coniingpncv  of  the  adv«»ntnre;  pee  Holt.  C7. 
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20.  Salfador  v.  Hopkins.  T.  T.  1765.  K.B.  3  Burr.  1707. 
The  charier-part^  was  in  the  usual  printed  fofm,  and  conlaioed  a  clause  em-^  |mImj  of 
powering  the  Company's  servants  abroad  to  detain  the  ship  a  year  loDger,   if  ^''"?J**** 
they  pleased,  than  the  time  or tgiaally  limited  by  the  charter-party.     The  in-2f  jJ'm 
BU ranee  was  in  these  words:  *' at  and   from   Bengal  to  any   porta  or  places  in«ig|||^ 
whatsoever  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond  the  Cape  tho  ehaac« 
of  Good  Hope,  forwards  and  backwards,  and  during  her  stay  at  each  place,  of  thair  ka 
until  her  arrival  at  London,  on  money,  &.c."     On  the  25th  of  March,   1762,|°f.^^«|p 
the  ship  sailed^  on  the  1 9th  of  September,  in  the  same  year,  she  arrived   •*     jlk?!!!! 
Bombay;  and  early  in  the  November  following  she  left   Bombay.     The   first  or  the  ooaa 
time  the  ship  arrived  at  Calcutta,  in  Bengal,  on  the  5th  of  March,    1763,  and  try  voyage 
on  the  !2S(b  of  the  same  month  the  president  and  council  of  Bengal  entered  thera,  is 
into  a  new  agreement  with  the  captain,  reciting  that  the  charter-party  would  vslid. 
expire  on  the  1 1th  of  February,  1764,  but  that  the  president  and  council  find- 
ing it  expedient  to  detain  the  ship  in  India,  and  being  desirous  of  having  the 
time  limited  in  the  charter-party  prolonged,  &c. ;  the  indenture  therefore  wit- 
nesseth  that  the  captain  lets  the  ship  to  freight  for  one  whole  year»  from  the 
said  1 1th  of  February,  1764.     Tho  ship  arrived  at  Bopibay  a  second  time  in 
July,  1763;  in  December  following  she  again  sailed  for  Bengal,  und  arrived 
there  early  in  1764.     On  the  19th  of  March  in  that  year  she  lefl  Bengal  in 
order  to  proceed  for  Bombay ;  and  on  the  21st  of  that  month,  subsequent  to 
the  expiration  of  the  old  charter-party,  the  ship  was  lost;  on  the  3rd  of  Aprili 
1764^  Mr.  Hume,  the  plaintiff  in  several  of  these  actions,  received  a  letter 
from  the  captain,  dated  the  14th  of  April,  1763,  incloslAg  a*copy  of  the  new 
agreement,  which  letter  was  publicly  read  in  a  coffee-house.     The  next  day  to 
the  receipt  of  the  letter  some  insurances  were  made  by  Mr.  Hume.     On  the 
17th  of  July,  1764,  other  insurances  were  effected  by  Mr.  Hume;  and  all  the 
other  insurances  were  made  after  the  captain's  letter  of  the  14th  of  April,  1763, 
had  been  received  and  publicly  read  in  a  coffee-house.   The  Court,  after  stating   I    ^"^  J 
the  facta  respecting  the  notorious  usage  of  this  branch  of  trade,  enlarged  up- 
on the  circumstances,   peculiarly  distinguishing  these  causes.     No  mention 
was  made,  or  question  asked,  at  the  time  of  underwriting,  when  the  ship  was 
chartered?  when  she  sailed  from  England?  when  she  arrived  at  India?  wheth- 
er she  was  detained  a  year,  according  to  the  proviso   in  the  charter-party?— 
And  yet  her  continuance  in  the  East  Indies  depended  upon  all  these  facts;  if 
they  ought  necessarily  to  be  disclosed,  the  policy  was  void  to  the  knowledge 
of  the  underwriters  at  the  time  they  took  the  premium.     The  evidence  in   all 
the  causes  was  very  strong  that  her  staying  a  year  longer  if  known  would  not . 
have  varied  the  premium.     This  ship  was  insured  at  the  same  premium  af\er 
the  prolongation  of  her  stay  in  India  was  known;  none  of  the  defendants  de- 
sired to  be  off  afler  they  knew  that  an  account  of  the  new  agreement  had  been 
received  in  England  upon  the  3rd  of  April,  1764,  which  was  notorious  to  them 
all,  before  the  intelligence  of  her  loss,  which  came  in  the  October  following. 
So  that  if  there  had  been  any  force  in  the  objection,  it  would  have  been  waiv- 
ed by  the  acquiescence  of  the  underwriters  afler  they  were  fully   apprised  of 
the  whole. 

(h)   On  ships. 
1.  Anon.  E.  T.  1780.  K.  B.  Doug,  370.  n. 
The  policy  was  effected  on  the  ship  Capel,  on  the  20th  of  August,    1776,  ^^^  ^ 
And  was  in  these  words:  '<  At  and  from  Jamaica  to  London,  warranted  to  have  ^^^^  <«  ^| 
sailed  on  or  before  the  1st  of  August,  1776,  to  return  5  per  cent,   if  the  abip  uid  fron 
departed  with  convoy,  or  8  per  cent,   if  with  convoy  for  the  voyage,  and  ar- Jamaiea/' 
rived."     The  first  and  second  counts  in  the  declaration  averred,    ^that  the  the  ship  is 
ship  sailed  before  the  1st  of  August,  viz.  on  the  20th  of  July,  from  St  Anne's  ^*u**^* 
Bay  at  Jamaica,  where  she  had  been  loaded,  and  taken  in  her  cargo  for  the  L,^^^  ^^ 
said  voyage,  i.  e.  from  Jamaica  to  London,  ready  to  perforns  the  said  voyage,  ^j.  yo^nM, 
and  proceeded  to  Bluefields  for  the  purpose   of  joining  convoy  there,  which  !■  ^iag  all 
was  then  about  to  sail  for  Great  Britain."     The  third  count  stated,  "  that  she  reaad  tne 
mlei  before  the  1st  of  August,  viz.,  &c.  from  Jamaica  aforesaid,  on  her  ■aidi'l*"^- 
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TOjagA."  ti  waf  admitted  by  the  defendant,  that  the  ship  had  taken  in  ber 
complete  lading  and  clearances  for  England,  and  had  sailed  from  St.  Anne^s 
Bay  on  the  26th  of  July,  on  purpose  to  join  the  convoy  there,  and  proceed  to 
England;  that  she  arrived  at  Bluefields  on  the  28th  or  29th  of  July,  where  she 
was  detained  till  beyond  the  day  in  the  warranty  in  pursuance  of  a  proclama- 
tion from  the  governor  and  council  of  Jamaica  for  a  general  embargo;  that 
afterwards,  having  had  sailing  orders,  she  proceeded  with  the  convoy  for  Eng- 
land, and  on  her  passage,  being  separated  from  the  convoy,  was  taken  by  an 
American  privateer.  Bluefields  was  the  usual  place  of  the  rendezvous  of  the 
King's  ships  and  convoy  on  the  Jamaica  station;  but  the  greater  part  of  the 
course  from  St.  Anne's  to  Bluefields  was  out  of  the  direct  road  to  England. — 
A  verdict  having  been  found  for  the  defendant,  the  case  was  argued  on  Iwo 
several  days,  by  Dunnine  and  Buller  for  the  plaintiff,  and  Wallace  and  Bald- 
win for  the  defendant.  The  two  points  made  for  the  defendant,  were,  1st. 
That  there  was  no  departure  till  after  the  day  in  the  warranty ;  2nd.  That  if 
f  185  {  there  was,  the  going  to  Bluefields  was  a  deviation.  After  the  first  argument^ 
Lord  Mansfield  said,  it  seemed  to  be  a  new  question,  whether  a  ship  going  e^^ 
pressly  for  the  purpose  of  getting  convoy  out  of  the  course  of  the  voyage,  is 
to  be  considered  as  in  the  prosecution  of  the  voyage  insured,  or  whether  thi» 
is  a  deviation?  He,  therefore,  directed  that  the  cause  should  stand  over  to 
look  for  cashes  on  that  subject. 

Lord  Mansfield  delivered  the  opinion  of  the  Court  as  follows:  Upon  con- 
sideration of  all  the  circumstances  of  this  case,  we  are  satisfied  that  the  voy- 
age from  Jamaica  to  England  began  from  St  Anne's.  On  sailing,  the  ship 
hfid  no  object  but  to  make  the  best  of  her  way  to  England.  She  touched  at 
Btliefields  only,  as  being  the  safest  way  she  could  take.  It  is  manifest,  from 
the  value  of  the  property 'depending  on  this  trial,  that  it  was  considered  by  all 
the  other  shipping  as  the  safest  measure  to  be  observed,  and  that  the  contrary 
would  have  been  unwise  and  imprudent.  The  great  distinction  (and  on 
which  We  found  our  opinion)  is,  that  she  lefl  St.  Anne's  for  England,  with  her 
cargo,  papers,  master,  8lc.  on  board,  and  did  not  sail  to  Bluefields  as  a  dis- 
tinct port.  If  she  had  gone  there  for  any  purpose  independent  of  the  im- 
mediate prosecution  of  her  voyage,  as  for  instance,  to  take  m  water,  letters, 
or  even  to  wait  for  convoy,  none  being  there,  that  would  have  made  a  great 
difference;  there  would  then  have  been  a  coasting  voyage  to  Bluefields,  and 
another  from  thence  to  England.  But  here  we  think  the  only  object  was  to 
take  the  safest  course  to  England  from  St.  Anne's.  The  rule  must  be  made 
absolute. 

2.  Cruikshank  v.  Jordox.  E.  T.  18iO.  C.  P.  2  Taunt.  SOT. 

A  ■hip  Policy  at  and  from  Jamaica  to  London.     The  ship  Was  warranted  to  sail 

whilct  mov  after  the  12th  of  January;  and  on  or  before  the  1st  of  August  it  appeared  that 

port  to"port  *^®  vessel  was  at  anchor  at  Port  Maria,  in  the  island  of  Jamaica,  for  the  pur- 

la  AQ  island  P^  ^^  taking  in  her  cargo.     Port  Maria  is  considered   as  a  very  hazardous 

ii  covered   station  for  ships;  and  as  soon  as  the  vessel  was  completely  loaded,  and  before 

by  ft  policy  the  12th  of  January,  the  master  sailed  for  Port  Antonio,  an  accustomed  ren- 

th/bd  ^"d"  dezvous  in  tho  same  island,  intending  to  wait  there  for  convoy.     In  going  thi- 

''*^'   ther  the  ship  was  lost.     The  defendant  at  the  trial  contended,  that  the  moving 

and  putting  the  ship  within  the  dangers  of  the  sea  before  the  12th  of  January, 

was  a  breach  of  the  warranty,  which  put  her  out  of  the  protection  of  ihe  policy. 

The  jury,  however,  found  a  verdict  for  the   plaintifl^     The  Court  held  that 

there  was  no  ground  for  the  motion,  and  that  under  the  word  '^  at,"  a  ship 

moving  from  one  port  to  another  in  the  same  country  i?  protected ,  and  they 

refused  to  grant  the  rule. 

3.  Leioh  v.  Mather.  M.  T.  1795.  K.  B.    1  Park  Ins.  52.  S.  P.  Barbass 
^86   I  V.  London  Insurance  Company.    1782.  E.  T.  K.  B.  1  Esp.  411. 

*"®.*'°.^.  Action  upon  a  policy  of  assurance  on  the  ship  Palliser,  and  on  goods  on 
apoo  a  ihlp  ^^^^"^  thereof,  on  a  voyage  at  and  from  Georgia  to  Jamaica.  The  ship  arrived 
oeatea  after  ^^  Montego  Bay,  and  moored  at  anchor,  and  there  also  the  agent  of  the  plain- 
she  his  tiff  sold  and  delivered  the  greatest  part  of  the  cargo  lo  Messrs.  Adams  and  Uaftr 
tton;  merchants  there.  The  capflain  then  entered  into  a  charter-party  with  Adams 
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Ind  Hatton,  to  proceed  from  thence  to  St.  Anne's  and  there  to  take  in  a  cargo  for  b«en  oieor 
London.     After  unloading  the  greatest  part  of  the  cargo  at  Montego  Bay,  and  ^  *'  ^^ 
remaining  there  a  month,  it  was  verbally  agreed  that  the  remainder  of  the  car-  ®***jr  **^*" 
go,  which  was  lumber,  should  be  carried  as  ballast  to  St.  Anne's;  and  accord-  ^,|^°[. 
ingly  ibe  vessel,  after  taking  in  some  sustick,  proceeded  towards  St.  Anne's,  the  firat 
but  was  wrecked  and  never  arrived  there.     For  the  plaintiff,  it  was  urged,  that  part  of  «n  « 
in  such  an  insurance  the  ship  might  go  from  port  to  port,  and'that  at  all  events  i^^nd  m 
the  goods  were  protected  by  the  policy  tilt  they  were  all  discharged  and  safely  ^^bicb  ihe 
landed.    Lord  Keoyon  was  clearly  of  opinion,  and  was  confirmed  in^that  opi-  ?  ^^tmed; 
nion  by  a  special  jury,  whom  his  lordship,  particularly  consulted,  that  the  risk  Jardpotiey 
en  the  abip  ceased  after  she  had  been  moored  at  anchor  twenty-four  hours  in  npon  goocU 
the  firat  port  of  the  island  for  the  purpose  of  unloading;  and  the  facts  disclosed  continoM 
ia  this  case  having  manifested  that  Montego  Bay  was  also  the  original  destina-  ^^^^  ^^*J 
tioa  of  the  cargo,  and  that  its  not  being  wholly  delivered  there  was  only  pre-  *'^  landed, 
vented  by  a  new  agreement,  the  loss  of  the  goods  caimot  be  recovered  under 
this  policy  of  insurance.     A  ship  insured  to  Jamaica  generally,  cannot  be  per- 
mitted to  go  round  the  whole  island,  from  port  to  port,  for  the  purpose  of  un- 
k>ading  her  cargo,  especially  where,  as  in  this  case,  the  owner  of  the  ship  and 
goods  is  the  same  person.     The  plaintiff  was  nonsuited, 
4.  liocKTtR  V.  Offlbt.  E,  T.  1786.  K.  B.  1  T.  R.  552.  S.  P.  Mebetont  v. 

DcNLOPE.  E.  T.  1786.  K.  B.  Id.  260. 
Action  on  a  policy  of  insurance  on  the  ship  Hope,  from  Hamburgh  to  Lon-  a    . 
don,  subscribed  by  the  defendant  for  200/.  at  one  guinea  per  cent.     At  the  anse^Mi' 
trial  of  this  case,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  ship  covers 
of  the  Court  upon  the  foUowiifg  case,  and  the  plaintiffs  were  interested  in  the  the  va«el 
ship  to  the  amount  of  the  sum  insured: — That  in  the  course  of  the  voyage,  the<^"i'i'V  <b« 
master  committed  barratry  by  smuggling  on  his  own  account,  by  hovering  and  J:^^*^*  ^^ 
raaning  brandy  in  casks  under  sixty  gallons.     That  on  the  1st  of  September,  foar  bTan 
1785,  the  ship  arrived  in  safety  at  her  moorings  in  the  river  Thames,  and  re- after  she 
raained  there  in  safety  till  the  27th  of  the  said  month  of  September,  when  she  bw  bssa 
was  seized  by  the  revenue  officers  for  the  smuggling  before  stated.     That  ■"o<*Kd  in 
about  Ibcee  weeks  after  the  seizure,  the  plaintiffs  informed  the  underwriters  ^*^^*  ^^* 
thereof,  and  that  they  would  hold  them  liable  on  the  policy.     That  on  the  20th  thro^^hieh 
of  October,  the  plaintiffs  presented  a  petition  to  the  commissioners  of  his  Ma-ghe  was  af 
jeaty's  Customs,  in  which  they  imputed  all  the  blame,  which  was  certainly  the  torwards 
trulh,  to  the  captain;  and  praying  that  their  vessel  might  be  restored  on  payioglMt  bap 
somefbing  to  the  seizing  officer.     The  answer  was  that  the  prosecution  must  p*"^  ^^f 
proceed,  as  the  ship  had  been  guilty  of  a  gross  violation  of  the  law,  but  that  "*j^.|^^^ 
the  owners  should  be  at  liberty  to  compound  according  to  the  rules  of  the  Exr    « 
chequer.     That  the  ship  was  appraised  at  the  sum  of  345/.  and  by  the  course 
of  the  Court  of  Exchequer,  the  ship  would  have  been  restored  to  the  plaintiffii 
upon  the  payment  of  230/.  besides  costs  and  charges,  which  would  altogether 
have  amounted  to  327/.  Bs.  Id,     That  in  November,  a  notice  was  indorsed  on 
the  policy,  binding  the  underwriters  for  all  costs  and  charges  expended  about 
the  f  ecovery  of  the  ship.     That  this  was  shown  to  the  underwriters,  who  re- 
fused to  subscribe  it.     This  case  was  fylly  argued  in  the  absence  of  Lord 
Mansfield,  and  the  Court  having  taken  time  to  deliberate,  Mr.  Justice  Willes 
pronounced  their  unanimous  opinion.  •   There  is  no  doubt  in  this  case  hut  that 
the  mooter  wasguiity  of  barratry,  by  smuggling  on  his  own  account,  without 
the  privily  ofbk  owners.     Many  definitions  of  barratry  are  to  be  found  in  the 
boofcj,  but  perhaps  this  general  one  may  comprehend  almost  all  the  cases. — 
Barratry  is  every  species  of  fraud  or  knavery  in  the  master  of  the  ship,  by 
wbich  the  freighters  or  owners  are  injured;  and  in  this  light  a  criminal  or  wil-i 
liil  deviation  is  barratry,  if  it  be  without  their  consent.     The  general  quea^ 
tion  here  is,  whether,  as  the  loss  which  was  occasioned^  the  barratry  of  the 
niaflter  did  not  happen  during  the  continuance  of  the  voyage,  the  insurers  are 
liable  ?     I  must  own  this  appears  to  me  to  be  a  novel  question,  and  not  to  have 
b«ea  decided  bj  any  former  determinations.    Difficulties  occur  on  both  sides, 
10  hfrng  dofwn  any  rvle.    The  irst  thing  to  be  obseryed  ie,  thel  the  polio^} 
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I  187  ]  by  the  temui  of  it,  is  an  undertaking  for  a  limited  time,  during  the  voyage  frooy 
Hamburgh  to  London,  till  the  ship  has  moored  twenty-four  hours  in  safety; 
and  the  ship  was  not  actually  seized *till  near  a  month  afterwards.  But  it  has 
been  said,  under  the  34th  of  Geo.  3.  c.  47.  and  the  excise  laws,  the  forfeiture 
attaches  the  moment  the  act  is  done,  and  that  the  barratry  was  committed  du- 
*  «    ring  the  voyage.     It  may  be  so  as  to  some  purposes,  as  to  prevent  intermediate 

alterations  or  incumbrances;  but  I  think  the  actual  property  is  not  altered  till 
after  the  seizure,  though  it  may  be  so  before  condemnation.  I  will  put  this 
case:  Si»ppoae  before  the  seizure  of  the  ship  she  had  gone  another  voyage, 
and  on  her  return  had  been  seized;  would  the  crown  be  entitled  to  an  account 
of  her  earnings,  after  deducting  the  expenses  of  the  outfit?  Surely  not.  Till 
the  seizure,  it  was  not  certain  that  the  officers  of  the  crown  knew  of  the  illicit 
trade  carried  on  by  the  master,  or  whether  they  would  take  advanta^  of  the 
forfeiture.  It  would  be  a  dangerous  doctrine  to  lay  down  that  the  insurer 
should  in  all  cases  be  liable  to  remote  consequential  damages.  This  has  been 
compared  to  a  death  wound  received  during  the  voyage,  which  subjected  the 
ship  to  a  subsequent  loss.  To  this  point,  the  case  of  Meretony  v.  Uunlope 
seems  very  material.  That  was  an  insurance  on  a  ship  for  six  months;  and 
three  days  before  the  expiration  of  the  time  she  received  her  death's  wound, 
but  by  pumping  was  kept  afloat  till  three  days  after  the  time.  There  the  ver- 
dict, under  the  direction  of  Lord  Mansfield,  was  given  for  the  insurer,  and  it 
was  afterwards  confirmed  by  the  Court.  I  will  put  another  case:  Suppose  an 
insurance  upon  a  man's  life  for  a  year,  and  some  short  time  before  the  expira-^ 
tioD  of  the  term  he  receives  a  mortal  wound,  of  which  he  dies  after  the  year; 
the  insurer  would  not  be  liable.  The  case  of  Vallego  v.  Wheeler  was  cited 
for  the  plaintiff;  but  that  does  not  conclude  this  question,  for  there  the  ship 
wap  lost  during  the  voyage ;  it  was  also  argued,  that  this  ship,  even  in  the 
hands  of  a  fair  purchaser,  would  be  liable  to  the  forfeiture.  I  do  not  know 
that  it  ever  had  been  so  decided;  it  may  depend  on  circumstances,  such  as 
length  of  possession,  laches  in  seizing,  or  other  matters.  But  suppose  the  law 
to  be  so;  it  does  not  follow  from  thence  that  though  the  shfp  is  always  liable  te 
[  188  3  confiscation,  the  insurer  at  any  distance  of  time  is  answerable  for  the  loss  under 
a  limited  undertaking.  And  this  brings  me  lo  that  part  of  the  case  which 
weighs  most  with  the  Court  in  favour  of  the  defendant,  and  to  which  it  does 
not  appear  to  us  that  any  satisfactory  answer  has  been  given.  It  was  agreed 
in  this  argument,  that  the  Custom-house  officers  might  seize  for  the  forfeiture 
within  three  years  after  the  fact  committed,  and  that  the  Attorney-General 
might  file  an  information  at  any  time  whilst  the  ship  was  in  being.  Is  the  in- 
-  surer  during  all  this  time  to  continue  liable?  Suppose  the  ship  had  gone  se- 
veral voyages  afterwards,  and  suppose  a  partial  loss  paid,  and  the  underwriters 
name  struck  off;  shall  an  action  be  afterwards  brought  upon  the  policy?  His 
accounts  could  never  be  settled,  nor  could  he  be  finally  discharged  whilst  the 
flhip  was  in  existence;  such  a  position  would  be  monstrous,  and  attended  with 
iDfinile  inconvenience.  There  must  be  some  certain  and  reasonable  limitat ion 
in  point  of  time  laid  down  by  the  Court,  when  the  insurer  shall  be  released 
from  his  engagement;  if  he  be  liable  for  a  month,  he  may  be  for  a  year,  and 
BO  on.  We  all  think  that  the  law  of  insurances  would  be  leit  unsettled  and  in 
much  confusion,  if  any  other  time  were  allowed  than  that  prescribed  by  the 
policy,  namely,  the  continuance  of  the  voyage,  and  the  ship's  mooring  twonty- 
feur  hours  in  safety.     Judgment  for  the  defendant. 

5.  Camden  v.  Cowley.  E.  T.  1670.  K.  B.  1  Bl.  Rep.  417. 
Abtion  on  a  policy  of  insurance  on  a  ship  at  and  from  Jamaica  to  London; 
The  insar  the  ship  was  also  insured  from  London  to  Jamaica  generally,  and  was  lost  in 
"r^t  J  ^■•^*"8  ^^^  island,  after  she  had  touched  for  some  days  at  one  port  there,  but 
maieft^,  by  ***^''*  she  had  delivered  all  her  outward  bound  care[o  at  the  other  ports  of  the 
k«r  moor  island.  In  order  to  show  when  the  homeward  bound  risk  commenced,  it  was 
ing  twenty  necessary  to  show  at  what  time  the  outward  bound  risk  determined;  and  to 
foar  hoars  prove,  that,  by  the  custom  of  merchants,  the  outward  bound  risk  determined, 
la  uj  pertQot  when  the  ship  arrived  and  moored  twenty-four  hours  in  any  port  intended ^ 
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hot  wbMi  Bh«  bad  been  aefe  iveBty-four  [houni  in  her  last  port  of  delirery.  there*  Hom 

Lord  Meaafield,  C.  J.,  ruled,  that  insuraoce  brokers  and  others  might  be  ^^^  ^^^^ 
exaoiiiMd  an  to  the  general  opinion  and  underatanding  of  the  persons  concern-    I  ^?^jj 
ed  in  the  txade>  though  the  Court  knew  no  particular  instance,  in  fact,  upon  °**  ^^^^ 
wkick  audi  optnioo  waa  founded.  hw^Mt 

6.  Pauin  v.  Tiurifo.  £.  T.  1809.  K.  B.  II  East,  22.  portord«% 

The  iasnrance  waa  on  goods  on  board  the  ship  Laurel,  at  and  from  Bristol  vtry.* 
to  Hoate  Video,  and  any  other  port  or  ports  in  the  river  Plate,  in  poasesaion  jf  ^  ^ii^p  ^^ 
o£  the  Efvliah;  and  the  plaintiff  declared  on  a  lose  by  perils  of  the  sea.     It  amd  onar 
was  pioyed,  that  when  the  Tessel  appeared  in  the  Plate,  Monte  Video,  and  r>?iBg  off 
eyery  alber  port  in  that  river,  except  Maldonado,  waa  in  the  possession  of  the  ^*Lf*^.  ®' 
eoeay,  there  being  then  war  between  Great  Britain  and  Spain;  and  the  £ng-  |^"*^i^»* 
iiih  commapder  of  Middonado  ordered  the  vessel  away  immediately  upon  her  ed  ft^]|[|^ 
amval,  in  coBseqnenGe  of  the  urgency  of  public  affairs;  whereupon  tne  vea-  taring  it, 
ael,  being  abort  of  water  and  in  want  of  repairs,  bore  away  ,  directly  for  Bio  from  iu  be 
in  tbe  Bnziia,  being  the  nearest  friendly  port  of  aafety;  and  in  her'^i*^^ 


eourae  tbilber  ahe  net  with  a  peril  of  the  sea,  to  which  the  injury  sustained  ^^  ^ 


by  the  geoda  might  fairly  be  attributed  in  the  absence  of  any  direct  evidence  ^,  f^^^j^*' 

cif  a  prior  eaiiee  of  damage.     It  was  therefore  insisted  upon  at  the  trial,  and  iagofdwel 

now  a||«un,  ui  moving  to  aet  aside  the  nonsuit,  that  the  ship  not  beinf;  able,  un-  away  by 

der  theee  ckcnmBtancesj  to  proceed  to  any  port  in  the  river  Plate,  m  the  poa-  the  British 

seaifoo  of  an  enemy,  and  being  ordered  away  from  Maldonado,  immediately  ^51°^*"'^^*' 

after  her  uniral  (hm,  by  the  authority  of  the  British  commander,  whom  the  1^^**^^,, 

■Mflter  waa  bcniad  to  obey,  the  policy  continued  to  cover  her  to  the  nearest  ^^i  fl^^ 

wrt  of  aafety,  to  which  ^e  was  under  the  necessity  of  repairing.     But  Lvrd  is  forM 

xSUeaborougJi  at  the  trud,  and  now  again  with  the  concurrence  of  the  Court,  till  she 
"  "  '  reaebesa 


neeeiaity  of  it.     The  rule  waa  refused .  Whaa  a 

7.  Brown  v.  Viomb.  £.  T.  1810«  K.  B.  12  East,  283.  shipismr 

A  ship  waa  insured  frem  Louden  to  any  port  or  ports  in  the  river  Plate,  un-ad  to  the 
111  her  arrival  at  her  last  port  of  discharge  in  the  river;  and  the  master,  in-porteonc., 
lending  to  diaeharge  her  cargo  at  Buenoa  Ay  res,  paased  Maldonado,  but  hear-  ^,''.^[||  ^^ 
ing  that  Biieooa  Ayrea  was  in  the  hands  of  the  enemy,  he  went  to  Monta^^^^l^ 
VithOp  mtk  inCent  to  make  a  complete  diaeharge  there  if  the  market   were  one,  or  her 
&VQiia^e;  but  after  discharging  part,  and  not  finding  the  market  there  ao  Itst  poit  of 
favonrable  aa  he  expected,  he  had  not  abandoned  his  original  intention  of  go-  dieeharM* 
uMj^to  Bnenoe  Ayrea,  if  it  should  afterwards  be  practicable;  but  while  he  ^**P^^lfl^'' 
atiil  diacharging  a  part  of  his  cargo  at  Monte  Video,  a  loss  happened  by  a  ^^^[^^ 
perilof  theaea.    The  question  was,  whether  the  voyage  insured,  under  the^^tY.,  bat 
nbove  fact,  were  or  were  not  determiaed  at  the  time  of  the  accident  which  oc-  finding  that 
dttioned  tbe  loss.     For  the  plaintiffs  it  waa  contended,  that  as  the  master  had  the  eoemy 
net  abandoned  hia  origmal  iatention  to  proceed  to  Buenos  Ay  res,  the  voyage    [  190  J 
ottlwarda  waa  not  ended,  and  the  underwriters  were  still  liable  upon  the  policy, h*d  pooes 
which  waa  from  port  to  port  until  the  ship's  arrival  at  the  last  port  of  discharge  •»•■  fJ^J** 
ia  tbe  river  Plate.  Z.,  itili  re 

Lord  EUenborough,  G.  J  J   Does  not  f  he  last  port  of  discharge  mean  the  isinin^  the 
laat  practicaMe  port?    The  master  could  not  have  gone  into  Buenos  Ayres,  iatenuoa  af 
which  waa  then  an  enemy's  port;  and  waa  he  at  liberty  to  protract  the  voy-  prooeediag 
M:e  lor  th^  purpose  till  peace  waa  restored?     You  would  read  the  policy  w}?|elidly, 
if  it  wer^  until  her  arrival  at  her  wished-fi>r  port.  Y.  it  her 

Bmyieyy  J.    Must  not  any  port  or  ports  be  understood  to  be  confined  toj^  p^rt  of 
IriendJy  porta?     While  there  is  a  possibility  of  the  obtruction  being  removed  diM^iaixe. 

•  When  a  ihip  arrived  at  a  wharf  where  she  intended  to  untoad,  and  waa  laid  on  tbe  out- 
aide  of  the  tier,  there  being  no  room  in  tbe  inside,  and  ahe  made  tbo  usuel  preparatioaa  ac- 
eordau  to  her  sitoaCkm  to  unload,  and  after  tbe  twenty -foar  hoara  she  waa  found  adnft  and 
lost ;  held,  that  she  waa  completel;  moored  and  in  perfect  safety  previoua  to  the  accident  ^ 
see  I  Park,  45. 

VOL,  XI.  18 


I4e*  INSURANCE,— JIfarem*. 

within  a  reasonable  thne,  the  risk  of  th©  underfmtera  eoadinie^.  The  cascr 
which  comes  nearest  to  the  present  is  B!sckenhagen  v.  The  London  Aastir- 
ance  Company,  1  Campb.  N.  P.  Gas  454.  564.  Herethe  ship  being  bountf 
under  convoy  from  Lonrdon  to  ReveT,  on  the  5th  of  Noveniber,  lefirrnt,  in  the 
course  of  her  voyage,  that  an  embargo  was  laid  on  all  British  ships  in  the  ports 

*  of  Russia;  in  consequence  of  which  the  convoy  with  the  fleet  put  back,  first 
into  Copenhagen  Roads,  and  then  off  Qotteiiburgh,ivaititHr,  as  it  sdenrs,  to 
see  if  the  eraSorgo  wotrtd  be  taken  ofT;  and  on  the  30th  of  November  the  eon- 
voy  and  fleet  sailed  for  England,  and  was  last  seen  on  the  3rd  of  December 
in  a  heary  gafo  of  wind.  Lord  Ell)3nborough,  C.  J.,  nonsuited  the  plajntilf  in 
the  first  action  on  the  policy,  considering  ther  retunmg  to  England  as  an  aban-* 
donment  of  the  voyage.  Then  another  action^  was  bronght  in  C.  B:,  in  which^ 
the  jury,  to  whom  the  question  of  abandonment  was  left  by  the  Lord  Chief 
Justice  of  C.  B.,  found  a  verdict  for  the  p)aifntt(f,  which  the  Cowt  afterwards 
set  aside.  But  on  the  second  trial,  the  jury  having  fbimd  the  fiict  that  the  voy- 
age was  not  abandoned,  the  Court  of  C.  H.  rehised  to  set  aside  the  verdiet. 

Per  Cur.     The  policy  is  upon  the  ship  nntil  her  last  port  of  dfscharsfe  I\f 
the  river  Plate.     There  are  three  known  ports  in  the   river  Plate — AfaMona- 

•  do,  Monte  Video,  and  Buenos  Ayres;  and  we  may  suppose  ffie'  insuraneo  to 
have  been  to  these  ports  by  name  tmtil  her  mrrival  at  the  last  of  them.  Now 
the  ship  had  passed'  by  Maldonado,  and  had  arrived  at  Monte  Vi<leo,  and  she 
could  not  legally  go  to  Buenos  Ayres,  which  was  then  in  the  hands  of  aii  ene- 
my. If  then  the  voyage  did  not  end  at  Monte  Video,  as  the  last  port  of  dis- 
charge, as  soor)  as  it  wa?  ascertained  that  she  cocrld  not  proceed  to  BoeBOS 
Ayres,  where  was  it  to  end  ?  It  wotrM  never  end  tilt  a  p«aee  was  reatored^ 
which  would  enable  the  ship  to  proceed  to  Buenos  Ayres,  if  the  master  thoughl 
proper  to  wait  for  that  event.  I 

8.  HoRNEYER  V.  LrsHiXGTOx.  H.  T.  1812.  K.  B.    15  East,  4«;   S.  C.  S 
^  »^«  •*>'?  Campb.  85. 

'*°\*he       '^^®  goods  insured  were  laden  on  board  the  ship  in^the   port  of  Londow.-^ 

port  till        ^^  sailed  with  a  licence,  and  took  on  board  simulated   papers,   representing 

nder  aa       that  she  Came  from  Berghen,  in  Norway  (Sweden  beittg  then  at  war  with 

hostile  em  Russia).     She  arrived  at  Gottenburgh,  from  whence,  after  she  had  received 

bargo  has    orders,  she  proceeded  to  and  arrived  at  Riga,  where  her  papers  were  taken 

r^'tnl*^!  ^"^  ^^^  hatches  immediately  sealed  down  by  the  government  officers,   unlil 

L  l^<    1  her  papers  couTd  be  sent  to  St.  Petersbnrgh  to  be  examined;  and  on  stfch-ez- 

of  the*aa"   amination,  orders  were  immediately  sent  to  Riga  to  seiae  the  skip  and  o»rgo, 

tion  to         which  was  done,  and  she  was  afterwards  condemned  with  her  cargo,  o»  the 

whisb  she   ground  of  having  stimulated  papers  on  board.     This  Lord  Ellenborough  hefd 

rbelongs,      was  not  a  mooring  twenty^four  hours  in  safety,  there  having  baeii  an  inctpieol 

tho  ooder    seizure  on  her  arrival,  which  ended  in  her  condemnation, 

Sble"  *™      ^^^  ^^^'     ^^®°  ^^*3  question  was  first  agitated  we  had  a  difficulty  in  se^ 

fling  the  construction  which  is  now  contended  for,  on  worda  which  we  really 

'believe  bore  a  diHerent  construction  in  the  commereial  imderstanding  of  these 

who  used  them.     However,  the  Court  came  to  a  decision  on  the  poi«t  in  tl»e 

case  of  Robertson  V.  French;  and  this  question  now  cemes  befbre  n»  aAer 

the  case  of  Spitta  v.  Woodman.     It  is,  therefore,  no  longer  to  be  doubted 

what  construction  is  to  be  pot  upon  those  words.     It  is  to  be  considered  also, 

in  aid  of  such  construction,  that  the  goods  may  have  been  damaged   in  their 

transit  from  London  to  Gottenburgh,  which  might  catit  npon  the  underwriter'a 

damage  occurring  anterior  tothe  oommencement  of  the  risk.     It  aeeme  to  ua, 

therefore,  that  under  the  terms  of  this  policy,  the  risk  upon  the   goode  neyar 

commenced;  and  there  must  be,  thereft)re,  a  proportional   return  of  the  pre- 

minm. 

9.  Waples  v.  Eamss.  M.  T.  1780.  K-  B.  2  Stra.  1243. 
^'h^^*"^ .      The  ship  Success  was  insured  at  and  from  Leghorn  to  the  port  of  Londosiy 
ie'wMty-  ^^^  ^^^  there  moored  twenty-four  hours  in  good  safety.     She  arrived  on  the 
Ibvr  hovit  ^fb  of  July  at  Fresh  wharf  and  moored,  but  was  the  same  day  served  with  an 
efbr  her     order  to  go  bach  to  the  Hope,  to  perform  a  fourteen  days'  quairantino.     The 
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apon  this  deserted  her;  aad  on  the  13th  tho  captain  applied  to  be  excused  arrival  at 

going  \3ftcky  whidi  petition  wns  adjburned  to  the  2Qth  when  tlie  Regency  or- 1^^  P^**^  ^^ 
4br«d  her  back;  and  en  the  dOth  she  went  back  and  performed  quarantine,  ^^-^^^^q^J^ 
mad  then  aeni  up  for  orders  to  air  the  goods,  but  before  she  returned  the  ship  ea  tJhere, 
was  burnt  on  the  ^JSd  of  August.     And  now  the  question  was,  whether  (be  in-  was  order 
surer  was  hable?     For  the  defendant  it  was  insisted,  that  ihc  ship  arriving  and  ed  to  go 
baiag  aooQiedenthe  8th  of  July,  and  remaining  so  till  the  30tb,  here  was  a  ^^^^      ^^* 
perfonnance  of  whal  he  had  uiuleriakeB,  and  his  risk  ought  not  to  be  extended    ^^^  *° 
tosoiooga  time  «s  between  the  8th  of  July  and  the  burning  on  the  2.^d  of^yj^ran^ine, 
AugosL     But  it  was  ruled,  that  though  the  ship  was  so  long  at  her  moorings,  and  before* 
)rel  bImi  eouH  net  be  said  to  be  there  in  good  safety,  which  must  mean  the  op-  «h0  co   a 
porttuuiY  of  unloading  and  discharging;  whereas  here  she  was  arrested  within  rBtoro  w  i 
tke  lveBtjr*fettr  hours,  and  the  hands  having  deserted,  and  the  Regency  taken  ^^!^*  ^^ 
time  to  Gonsidm'  the  petitionl^  there  was  no  default  in  the  master  or  owners.  ^^^  J|^^^" 
Aad  it  was  proved,  that  iiH  the  iourteen  days  had  e:ipired  there  could  be  no  d«ieiiied 
applicaiioo  lo  air  the  goods;  wherefore,  the  jury  found  for  the  plaintitf.  raapooaible. 

10.  I^UcKBRSiB  V.  SaanpoN.  H.  T.  1810.  N.  P.  2  Campb.  431. 
Policy  at  and  from  Sbeerness,  in  ballast,  to  Chareote,  and  back  to  a  port  in  A  policy 
the  British  Channel  and  London,  from  the  date  thereof,  till  the  ship  should  be  ^••oMde 
arriyed  at  Cfaarente,  aad  touch  at  a  port  in  the  Channel  and  London,  on  freight  f^^^^  ^^  ^ 
Ta&ued  alike  sum  insured,  to  be  deemed  interest  in  (he  outward  voyage,  al-   i    192   i 
tbough  in  ballast.    The- ship  was  freighted  for  the  voyage  in  question  by  a  ehane'-i^d 
eliarler-fiartj,  whereby  she  was  to  proceed  to  Charente  in  ballast,  and  there  «hip  froia 
thfi  €reigbter  was  to  provide  her  with  a  full  cargo  of  brandy.     On  the  arrival  ofT.,  in  bai 
the  abtp  at  Charente,  she  was  put  under  an  embargo;  and,  after  being  so  kept  '^*l*^  ^"^ 
tar  six  raeoths,  she  was  seized  and  condenuied  by  the  French  goyerninent.    It  f^  ,1,^ 
was  for /he  assured  contended,  that  the  case  came  directly  within  Thompson  ei,a„„^|. 
r.  Ta/Jor,  6  T.  R.  478;  in  which  it  was  laid  down  that  though  the  commence-  the  foma' 


ment  of  the  risk  of  freight  is  generally  from  the  taking  of  the  goods  on  board,  ininred  to 

he  ship  is  to  sail  to  a  distant  place  to  take  in  her  cargo,  the  risk  f>«  deemtd 
oemmeBcea  on  the  freight  from  the  time  of  her  sailing  to  that  place.     There-  |^|^J^'^  ^^^ 


fore,  a  ship  having  sailed  from  London  to  Teneriffe,  to  take  in  a  cargo  ^^r  the^^         ^ 
West  ladies,  and  having  been  lost  before  she  arrived  at  the  port  of  loading,  thoagb'tn 
Ibe  insurera  on  freight  were  held  liable.  ballasu     It 

Lord  l^lenborough,  C.  J.     Looking  merely  to  the  words  at  the  bottom  of  waa  ruled 
Hm  poliey  alluded  Co  by  the  defendant's  counsel,  I  should  have  thought  it  \ery  ^^^^  ^^^  P^ 
doitbUkl  whether  the  freight  was  meant  to  be  insured  from  the  arrival  of  the  ^o^q^°"om 
ship  at  Charente  to  the  beginning  to  take  goods  on  board.     Although  I  have  ^hj^ti  i^^^^ 
aever  hitherto  met  with  a  policy  by  which  the  responsibility  of  the  underwri-  pened 
tors  was  suspended,  and  the  risk  was  divided  into  two  discontinuous  halves,  while  the 
•oeh  a  policy  may  doubtless  be  fraoBod;  but  when  I  consider  all  the  words  in-^J^'P  ^ny  »t 
sorted  in  this  policy,  I  am  of  opinion  that  it  was  meant  to  cover  the  subject  ^^*  "^'^^ 
flintier  insured  without  any  intennission,  during  the  whole  of  the  adventure. —      « 
The  insuroBce  is  stated  to  be  at  and  from  Sbeerness  to  Charente  and  back  to 
London,  upon  freight  from  the  date  thereof,  to  continue  till  the  ship  should  be 
arrived  at  Charente,  and  back  at  a  port  in  the  Channel  and  London.     There       ^ 
migbt  be  great  risk  of  the  vessel  being  prevented  from  loading,  and  being  seiz- 
ed by  the  French  government  before  any  goods  were  put  ou  board;  but  it 
seems  impossible  to  say  that  this  was  a  peril  for  which  the  underwriters  did  not 
Moder  themselves  responsible.     The  last  clause  in  the  policy  most  be  referred 
to  the  former,  and  the  great  object  of  the  whole  will  then  appear  to  have  been 
Co  preserve  the  integrity  of  the  risk.     From  the  moment  the  outward  voyage 
commenced,  till  (he  ship's  return  with  the  brandy,  the  underwriters  have  un- 
dertaken to  indemnily  the  shipownem  for  any  thing  that  should  prevent  the 
ship  from  earning  her  freight  on  the  voyage  insured;  I  therefore  think  they 
are  liable  for  a  loss  happening  in  the  manner  alleged  and  proved.     See  5  M. 
ltS.6. 

*  A  abip  eoming  into  port  with  her  death  wound,  or  not  moored  twenty -four  houra  in  aafe- 
ty,  beeauM  ahe  does  not  eink  uotii  the  esbiratioa  of  that  tims,  entities  tho  asfured  as  for  a 
tottl  lose;  tee  Sbawe  r.  Fehon,  9  Ea^t,  l09.  abr.  ante. 
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A  policT  (t)  OnfrMiP 

•n  freight  |,  MoNTOomRT  V.  BootNGTOK.  T.  T.  1789.  K.  B.  9  T.  R.  365. 

**^t?*l*^  In  «D  action  upon  a  policy  of  insurance  upon  ship  and  ft«igbt,  it  appeared 
^  of  the  ^^^^  ^^^  ^^'P  ^^^  '^^'^  destroyed  by  a  tempest  before  the  goods,  which  were 
wgo;  and  ready  to  be  shipped,  were  aetuaUy  oa  board. 

I  193  1  LeOy  C.  J.  was  of  opinion,  that  the  plaintiflTwas  not  entitled  toreeever  for 
if  A  valaed  freight,  as  the  goods  not  baring  been  actually  on  board,  the  pfauoliflf's  right  to 
liolicy.  the  freight  had  not  commenced;  bat,  where  the  right  to  freight  has  eonmieneed, 
whoie  at  ,j^g  ^f  ^^^  ^^  ^i^^  goods  are  on  board,  and  the  rest  ready  to  be  shipped,  the  plain* 
ike  loadm!v  ^'^  ^^'^  ^®  entitled  to  rocover  on  an  insurance  en  freieht; 
ofanj  part  2.  THOMPSON  ▼.  Tatlor.  M.  T.  1796.  K.  B.  6  T.  R  478.  S.  P.  HomrcAs- 
•f  it.  TLE  T.  Swart.  E.  T.  1806.  K.  B.  7  Bast,  400. 

Aad  It  mt         ^  *^^P  ^^  chartered  for  a  voyage  from  London  to  Teaerifie,  where  she 
teehee  «■  ^i^^  ^^  ^^^  wine. on  board,  and  carry  it  to  the  West  Indies;  and  it  was  coipe- 
the  ship's    nanted  that  the  owner  was  to  receive  for  the  freight  ibr  the  said  voyage  ae 
•tiling  na    much  per  pipe;  and  the  vessel  set  soil,  but  was  captured  before  she  arrival  at 
derthateeBfeneriffe.     This  case  was  not  so  fully  considered  or  so  well  understood  at 
^?^l^^     Nssi  Prius  as  it  is  now;  for  it  was  there  taken  for  granted^  that  every  oonsi" 
freighi  ie  to  ^i'^t<>D  respecting  the  ship's  salting  from  London  to  Tenerifie  might  be  laid 
be  earned,  out  of  the  questfoQ  without  prejudicinff  the  plaintiff's  right     If  that  were  so  in 
thoogh        fact,  this  case  could  not  have  been  distinguished  from  the  case  of  Tonga  v. 
there  be      Watts,  where  "  as  the  goods  were  not  actually  on  board,  so  as  to  make  the 
then  ae       plaintiff's  right  to  freight  commence;"  the  Court  held,  that  the  plainciff'  eoald 
hoiSd.^*     not  recover  on  an  insurance  on  the  freight.     But  this  case  is  clearly  distin* 
guishable  from  that,  and  rests  on  peculiar  circumstances.    The  property, 
against  the  loss  of  which  the  assured  wished  to  be  indemntlied,  is  that  which 
he  had  a  right  to  receive,  under  the  charter-party;  and  it  seeaui  now  admitted 
that  if  the  contract  had  its  inception,  if  any  thing  were  done  under  it  by  the 
plaintiff,  who  led  his  ship  to  hire,  his  right  to  freight  commenced*    That  de«- 
pends  on  the  words  of  the  charter-party,  which  are  ^'  that  the  ship  shenkl,  on 
or  before  the  9th  of  February,  depart  out  of  the  river  Thames,  and  directly 
proceed  to  Port  Orotana,  in  Tenerifie;  and  after  the  ship  should  be  ready  to 
receive  goods,  lie  30  days,  and  load  and  receive  on  board  her  from  Mcmmts. 
Cox  600  pipes  of  wine,  and  then  sail  and  proceed  to  Barbadoes."    Now  it 
seems  to  us,  that  the  argument  on  behalf  of  the  plaintiff  is  well  founded;  that 
there  was  an  inception  of  this  contract  by  the  owner  of  Che  ship;  for  the    ship 
did  sail  from  the  Thames  towards  Teneriffe,  and  was  captured  in  the  course  ef 
that  voyage.     In  the  case  in  Strange,  the  inception  of  the  contract  would  have 
been  the  taking  of  the  goods  on  board;  but  as  the  loss  happened  before  the 
l^oods  were  put  on  board,  there  was  no  inception  of  the  contract,  aod  the  plain* 
tiff  was  nonsuited.     But  in  the  case  of  Montgomery  v.  Ji^ginton,  there  was 
an  inception  of  the  contract,  because  part  of  the  goods  had  been  put  on  board, 
and  the  party  there  recovered  on  an  insurance  on  freight.     So  here,  as  the 
plaintiff  had  begun  to  perform  his  part  of  the  contract,  as  he  had  done  Sonne* 
thing  under  it  which,  if  matured,  would  have  entitled  him  to  his  freight,  we  are 
^      of  opinion  he  may  recover  on  this  policy,  which  was  an  insoraaee  on  thai  freight. 
[  '^^  1   His  contract  under  the  charter-party  was  entire,  and  we  cannot  divide  it.     The 
ship  was  to  sail  from  hence  to  Teneri^,  where  she  was  to  take  wine  onboard, 
and  carry  it  to  the  West  Indies;  he  was  to  receive  freight  for  the  whole  voy-* 
age,  and  the  plaintiff  had  performed  part  of  the  contract.     Therefore,  on  the 
principle  on  which  the  case  in  3  Stra.  1251.  was  decided,  though  the  cirentSH 
stances  of  that  case  are  different  from  those  in  the  present,  the  plaintiff  is  en- 
titled to  recover. 
Where  3.  Evbritb  V.  Smith.  H.  T.  1814.  K.  B.  3  M.  &  S.  278. 

fieigfat  is         Policy  on  freight,  valued  at  and  from  R.  and  any  ports  in  the  Baltic  to  any 

*  The  rifht  to  recover  on  a  policy  on  freight  has  been  ^aid  to  depend  upon  thit  fbmidft- 
tion,  viz.  that  there  raiist  be  a  tubject  in  ezittenoe  at  the  time  of  ihe  loes,  out  of  wluoh 
freight  may  arise  or  may  be  earned ;  3  B.  &  P.  10.3.  Per  Cliambers,  J.  Or,  in  other  words, 
that  ilie  right  to  freight  must  hare  comnieaced  or  oltaclied  at  the  time  when  (he  los?  is  plaim* 
ed  to  have  happi'iied. 
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fertA  m  die  United  Kiogdooi;  ted  (he  ship  was  chartered  to  sa3  with  a  cargo  ^he  fabjett 
fom  L.  to  aoaoe  port  id  the  Bahic,  act  beyood  R.  and  from  theace  to  R  there  ^^  '"*? 
to  take  IB  a  homeward  eargo,  &c.;  aad  satied  from  L.,  and  arrived  at  R*)f^|^^^d  j^ 
where  ahe  was  detained  for  five  weeks,  and  prevented  from  loading,  by  order  ord»rta 
eCthe  gQivemmeaty  and  the  freighter  never  loaded  her;  and  a  few  days  aAer  the  entitle  him 
^teniion  ceased  the  frost  set  in,  which  detained  her  there  till  the  spring;  whenMtfandsr 
ahe  procured  a  freight  from  other  persons,  and  returned  with  it  to  L.;  but  the^**^  ^^^* 
«xpMi0e  of  her  detention  exceeded  such  freight.     The  Court  held,  tliat  the  [|^iL*ri^][| 
l*oUcy  had  aiiedied  at  the  time  of  the  detention;  hut  that  the  freight  having  i^  {MSi 
heen  ailerwards  earned,  the  underwriters  were  not  liable.  '  inohoats 

4,  KoBiRTSo.^  V.  Majobibanks.  M.  T.  1819.  N.  P.  it  Stark.  576.  had  oi>m 

The  Lady  Casllereagh  had  completed  her  outward-bound  voyage  tc  New  "f*^*^' 
SeoCh  Wales;  the  captain  had  made  a  contract  with  the  governor  to  proceed  J^^SJJ^ 
with  cenvictB  to  Van  Dieman's  Land,  and  from  thence  to  convey  troops,  wo*  bM^sst. 
«wo,  and  cktidren,  to  Madras,  and  that  the  vessel  had  completed  the  voyage 
to  Madras,  and  had  tliereby  earned  2,500/.     It  also  appeared  that  the  pl«i>^^^^^^h?h^^ 
had  effected  policies  to  secure  the  fruits  of  the  voyage  to  Madras,  at  the  rate  Jg^erwri 
^ef  40«.  per  cent,  and  that  the  present  defendant  had  been  one  of  the  insurers  tan  will  be 
«poa  that  policy.     In  expectation  of  freight  to  be  procured  from  Madras  to  liable  oa  a 
En^and,  the  present  policy  had  been  effected.     The  vessel  had  been  driven  freight  jpe 
from  the  Madras  roads  by  a  monsoon,  and  it  was  not  disputed  in  the  action  ^^^  ^^ 
«hat  she  had  afterwards  been  lost  through  perils  of  the  seas.     Before  this  a  ^fib'^rafar 
•cluHter-party  had  been  executed  for  the  conveyance  of  troops  from  Madras  to  eace  to  the 
Eogland  A>r  the  som  of  10,0002.     It  was  contended  on  tho  part  of  the  defend*  places  em 
4Uit  that  the  pKaintifi  was  not  entitled  to  recover  &r  a  greater  loss  than  7,5001.  braced  by 
atncethe  sum  ofSy500<.  had  actually  been  earned  by  the  voyage  from  New  South  ^^*  ^^'^ 
Waleslo  Madras.  On  the  part  of  the  plaintiff  it  was  alleged,  that  the  latter  inso-  Hj^^^aaMf? ^ 
iBoce,  upon  which  the  present  action  wad  brought,  bad  been  efiected  entirely  be  deter 
with  a  view  to  the  latter  voyage  from  Madras  to  £ng1and,  and  that  the  special  mined  by 
•BDemorandum  had  been  introduced  solely  with  that  view.     That  the  sum  of  the  iaten 
40t.  per  cent,  had  been  paid  to  the  defendant  for  the  insurance,  to  the  amount  <ioB  ef  the 
or^^500l.  from  New  South  Wales  to  Madras,  and  five  guineas  per  cent.  onP*'^*"*'  "• 
tiie  subsequent  voyage;  and  therefore  that  the  whole  sum  insured  by  the  two  t^e  f^^  ^f 
policies  was  to  be  considered  to  be  1^,5001.;  and  that  otherwise  the  plaintiffuie  inttni 
^iroiild  in  fact  have  been  paying  at  the  rate  of  7/.  ds.  per  cent,  on  the  voyage  ment. 
4nm  New  Saaih  Wales  to  Madras;  or  at  least  that  the  plaintiff  was  entitled   [  195  ] 
io  aTcfiira  oftbe  premium  on  the  first  voyage.     It  was  proposed  to  give  evi- 
^deace  -to  ahow  that  the  intention  of  the  plaintiff  to  insure  to  the  amount  of 
.  10,0001.  on  the  latter  voyage  had  been  communicated  to  the  underwriters,  and 
that  the  memorandum  had  been  introduced  with  their  concurrence  for  the  pur- 
'pose  of  efieetuating  their  object. 

Abbott,  Ld.  C.  J.     Here  is  a  policy  which  covers  the  freight  from  New 
6outh  Wales  to  Madras;  if  the  ship  had  been  lost  between  the  two  tho  insu- 
rer would  have  been  liable  to  the  loss  of  the  freight.     It  is  of  infinitely  greater- 
fasportaece  to  abide  by  the  terms  of  a  written  instrument,  although  the  object 
«f  the  parties  may  be  frustrated  in  particular  instances,  than  in  every  case  to 
«nter  uAo  e  diaettssion  of  the  motives  and  intentions  of  the  contracting  parties. 
I  em  of  optnion  that  the  policy  would  have  been  sufiicient  to  cover  a  loss,  if  it 
had  taken  place  between  New  South  Wales  and  India,  to  the  amount  of 
10,000/.;  and  since  the  defendant  must  have  paid  such  a  loss,  he  is  entitled  to 
heve  the  sum  of  S,500/.  which  has  been  received,  deducted  from  the  10,0001. 
—Verdict  accordingly. 

5.  Barclay  v.  Sterling.  E.  T.  1806.  K.B.  5  M.  &  S.  6. 
A  policy  on  freight,  at  and  from  the  ship's  port  of  loading  at  J.  to  her  port  A  policy  oa 
of  discharge,   with  leave  to   call  at  intermediate  ports,  beginning  the  ad-fr^btet 
venture  on  the  goods  from  the  loading  as  aforesaid,  with  leave  to  discharge^  *"^^^ 
exchange,  and  take  on  board,  goods  at  any  port  she  may  call  at,  without  be-  ^  JnHd 
ing  deemed  a  deviation,  the  ship  having  sailed  with  a  cargo  loaded  at  J.,  was,  jng  tt  J.  to 
daring  the  voyage,  cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of  her  her  port  of 
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dbelMi|a»  oergo,  ftnd  took  on  board  olher  goods  at  (hat  port  to  complete  her  ecTfo, 

^^^  iT^ft^  arrived  at  her  port  of  discharge  and  earned  freight.     The  questio  n  was,  whe- 
iMftrmtdi    ^^^  ^^^  assured,  who  had  abandoned  to  the  underwriter  upon  intelHgeaee  of 
at«  ports,    ^^^  ^83,  was  liable  to  the  underwriter  for  freight  of  the  part  of  the  cargo  load- 
bagianing    ed  at  the  intermediate  port,  after  deducting  the  eaLpenses  attendant  upon  pro-- 
the  ad  van    curing  the  said  freight. 

*^da  from      ^^  ^^^'     '^^^  ^^  objection  is,  that  this  policy  would  only  have  attaebed 
SMloadUic  ^^  ^^^  freight  of  such  goods  as  where  put  on  board  at  Jamaica,  but  not  elae- 
aa  afora       where.     But  such  a  construction  is  contrary  to  the  true  intent  of  the  policy^ 
aaid,  with    fbr  tlie  policy  contains  no  words  limiting  it  to  the  goods  to  be  put  on  board  at 
leava  to      Jamaica.     The  two  termini  were  Jamaica,  and  the  ship's  port  of  discharge  ia 
^''ij^^'   ^^^  United  kingdom,  with  leave  to  call  at  any  of  the  West  India  islands;  and 
wdtaSSToB  ^  ^^°^  ^^^^  ^^y  freight  earned  between  these  two  termini^  and  withm  the  lim- 
boafdgooda  '^*  ^^  ^^®  leave  specified,  would  have  been  covered  by  the  policy.     In  a  sab- 
at  anj  port  sequent  part  of  the  policy  there   is  leave  given  to  discharge,  exchange,  and 
aba  loaj      take  on  board  goods  at  any  place  the  ship  may  call  at;  this  was  not  to  be  deeoi^ 
^*'V^'  fi     ^  ^  deviation.     Hien,  if  the  assured  were  to  have  full  power  to  do  this,  hoiw 
iac  deamed  ^^^^  ^^  ^^^^  ^^  freight  of  the  goods  thus  taken  on  board  is  not  to  be  includ* 
adeTiation,  *^  ^  ^^^  policy?     The  underwriter's  risk  is  not  increased  by  the  aasored  tak- 
eo>af«  the  '  ing.pn  board  one  half  of  the  cargo  at  Jamaica,  and  the  other  half  at  Cuba, 
freight  of    when  he  might  have  taken  on  board  the  whole  at  Jamaica;  on  the  contrary, 
[  196  ]  the  risk  is  thereby  diminished.     For  suppose  in  this  Case  a  loss  to  have  hap-» 
goods  load  pened  before  the  ship  was  fully  laden,  the  underwriter  would  have  snstMned  a 

to  ^^  d°  t'^       ^  ^^^  "P^"  ^^^'^  ^^^  ^^^P*     ^^  principle  and  good  sense,  there  can  l>e  no  rea- 
P^^  son  why  this  policy,  which  was  intended  to  cover  the  freight  upon  the  whole 

voyage,  should  not  attach  upon  the  freight  of  goods  loaded  at  an  internedtata 
port  in  the  voyage.  I  therefore  think  that  the  Uavannah  freight  was  covered 
by  the  policy.  It  would  be  unjust  to  hold  otherwise.  The  assured  estimates  the 
whole  freight  at  4,200/.  If  one  half  is  washed  overboard,  and  a  fresh  half  ta 
substituted,  why  should  he  be  allowed  to  earn  the  freight  of  that  half,  and  p«it 
it  into  his  pocket?  With  respect  to  the  abandonment,  the  import  of  it  is,  thai- 
the  assured  declares  that  he  does  not  look  to  any  benefit  from  the  freight  of  the 
voyage,  but  is  content  that  the  underwriter  shaU  have  it,  paying  to  the  aasored 
the  full  100  per  cent.  And  this  action  is  not  brought  to  recover  back  from 
the  assured  any  part  of  that  money  which  was  paid  him  by  the  underwriter, 
but  to  recover  that  portion  of  the  freight  which  the  assured  has  received,  after 
having  been  paid  the  full  amount  of  his  freight.  As  to  whether  any  deduo- 
tions  ought  to  be  made,  I  think  that  the  charges  incurred  while  the  ^p  waa 
detained  merely  fbr  the  purpose  of  getting  repairs,  to  enable  her  to  complete 
her  voyage,  ought  to  be  set  to  the  account  of  loss  on  ship,  for  which  the  under- 
writer  on  ship  will  be  liable.  But  as  to  any  charges  incurred  while  the  ship 
waited  at  Cuba  to  obtain  freight,  we  think  they  ought  to  be  deducted.* 

^■'~;V  ♦  6.  Phillips  v.  CnijanoN.  H.  T.   1815.  C.  P.   1  Marsh,  402;  &  C.  6. 
aaca  on  tna  m       a    t% 

freight  of  a  ^  aui^^-  3. 

abip  deatin       The  ship  Was  proved  to  have  been  lost  in  the  South  Seas.     It  appeared^ 

ad  for  a  however,  before  the  loss  happened,  upwards  ot  800  seal  skins  in  a  damaged 
&liiBg  ad  state  were  consigned  from  the  ship,  by  means  of  another  vessel,  end  actually 
tha » "ih*  ^^^^^^^  ***  ^^^^  country.  The  jury  found  a  verdict  fbr  the  plaintiff.  It  was 
Seaa  ^b  not  ^^^  moved  that  that  verdict  should  be  set  aside,  and  a  new  trial  granted, 
datermined  '^^®  general  merits  of  the  case,  it  was  said,  were  out  of  the  question;  but  the 
hj  the  ar     ground  on  which  the  motion  was  made  %vas,  that  the  policy,  not  being  for  any 

rival  of  part  *  If  freight  be  insured  generaUy,  and  the  insurance  he  not  of  a  specific  freight,  though  the 
of  tha  cargo  adventure  be  protracted  by  one  of  the  perils  insured  against,  yet  if  the  ship  ultimately  bring 
in  another  home  a  car^o  from  tiie  port  in  qnesliun)  there  is  no  loss  of  freight ;  see  Everith  v.  Smith,  S 
*hlp*  M.  &  S.  278.     The  owner  of  a  vessel  entered  into  a  conract  with  the  East  India  Company, 

at  Madras,  for  freight  and  thr  papsa^e  of  invalids ;  and  the  ship  having  been  surveyed  by  the 
Company's  officers,  and  represented  to  be  fit  for  (he  purpx>!«a,  a(\er  certain  aheratioora  bad 
been  made,  and  goods  had  been  shipped,  water  taken  m  for  the  invalids,  and  the  projaetad 
aherations  commenced,  when  loss  by  perils  of  the  sea  happened ;  held,  in  an  action  on  a 
policy  on  freight  and  passage-money,  this  was  an  inception  of  the  risk,  and  tha  plaintifia  enti- 
tled to  recover;  see  6  Moore,  S3;  S.  C.  f  B.  ^  B.  920. 
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fixed  duration  of  time  bad  terminated  when  the  skins  arrired  in  this  country; 
contending  that  when  any  part  of  tlie  cargo,  which  is  the  produce  of  the  voy- 
age insured,  is  sent  home,  that  is  the  termination  of  the  risk. 

Gibbs,  Ld.  C.  J.  This  is  a  mere  fancy  of  (he  imagination.  If  a  single 
aealbad  been  caught,  on  the  ships  arrival  in  the  South  Seas,  and  had  been  sent 
borne  by  another  ship,  the  underwriter  might  as  well  contend  that  that  would  |  197  ] 
have  been  a  termination  of  the  voyage.  In  the  present  case,  however,  the 
skins  were  sent  home  on  account  or  their  damaged  state;  so  that,  though  I 
mm  of  opinion  that  on  general  grounds  this  defence  would  fail,  the  defendants 
are  not  eatitled  to  avail  themselves  of  it. 

Per  Cur.     Rule  refused. 
7.  Forbes  v.  AsFiNAL.  H.  T,  1811.  K.  B.   13  East,  323.  S.  P.   Forbes  v, 
CovriK.  M.  T.    1808.  K.  B.   I  Campb.  520.  S.  P.  Patrick  v.  Eambs, 
T.  T.   1813.  N.  P.  3  Id.  441.  S,  P.  Knox  v.  Wood.  M.  T.   1808.  N. 
P.   1  Id.  643. 

A  motion  for  a  new  trial  in  an  action  upon  a  policy  of  insurance  at  and  Whers  in  a 
from  any  port  or  ports  in  Hayti  to  Liverpool,  4rc,  on  freight  valued  at  6,600/.  J^*^**d  p«, 
The  ship  had  sailed  from  Liverpool  to  Hayti  with  a  cargo,  intended  for  bar-  fieLhrihe 
tot',  having  bartered  away  part  ot  her  outward  cargo,  and  taken  in  fifty-five  Mtimate  ia 
bales  of  cotton  in  part  of  her  return  cargo,  and  was  proceeding  from  one  port  made  with 
in  Hayti  to  another,  viz.  from  Jaquemet  to  Du  Cay  as,  to  barter  away  the  re- ■'^^•■'^c®  ^^ 
sidue  of  her  outward  cargo  and  to  complete  her  lading  home,  when  she  met  '^®  freight 
with  an  accident  by  the  perils  of  the  seas,  which  occasioned  her  total  lose.        •  "n"^*'!- 

Fer-Cur.     If  the  plaintiffs  be  only  entitled  to  a  satisfaction  for  a  partial  loss,  go,  an  eo 
that  Bttttsfaction  has  already  been  made,  and  a  nonsuit  should  be  entered,  tire  aaivo  is 
But  the  plaintifTs  contend,  that  as  this  was  a  valued  policy,  and  as  part  of  the  not  ia  faet 
foods  to  be  carried  upoi^  the  freight  insured  were  on  board  at  the  time  of  the  °^^^**^ 
was,  they  are  entitled  to  claim  their  verdict  for  a  total  loss.     Freight  is  the  profit  jj  ,^*™'* 
earned  by  the  shipowner  in  the  carriage  of  goods  on  board  his  ship;  and  an  ^^^^  |^ 
insurance  upon  freight  is  an  insurance  made  in  order  to  secure  that  prolit  of  u>ad  a  com 
the  shipowner  in  case  he  is  prevented  by  any  of  the  perils  insured  against  pleta  oaifo, 
from  actually  earning  such  profit.     An  insurance  upon  freight  has  no  refer-  ^'  ^^  P*J 
ence  to  the  hull  of  the  ship  or  to  its  outfit  for  the  voyage,  both  of  which  *^roi     |»i  b  t 
protected  by  insurance  upon  the  sliip,  but  its  sole  object  is  to  protect  the  as-  the^hip  U 
fiured  from  being  deprived  by  any  of  the  perils  insured  against  of  the  profit  he  merely  a 
would  otherwise  earn  by  the  carriage  of  goods.    To  recover,  therefore,  in  any  seeking 
case  upon  a  policy  on  freight,  it  is  incumbent  on  the  assured  to  prove  thai  un-'hip.  a  loaa 
less  some  of  the  perils  insured  against  had  intervened  to  prevent  it,  some*^  ^^'^^ 
ire ight  would  have  been  earned;  and  where  the  policy  is  open,  the  i^ctual  j^^^^^JU^j  ^^ 
amount  of  the  freight  which  would  have  been  so  earned  limits  the  extent  of  be  loaded 
the  underwriter's  liability.     In  every  action  upon  such  a  policy,  evidence  is  cannot  en 
given,  either  that  goods  were  put  on  board,  from  the  carriage  of  which  freight  title  the  in 
would  result,  or  that  there  was  some  contract  under  which  the  shipowner,  if  "'^d  to  re 
the  voyage  were  not  stopped  by  the  perils  msured  against,  would  have  been^j^j^i"  ^' 
enlilledto  demand  freight;  and  in  either  case,  if  the  policy  be  open,  the  sumio^.* 
payable  to  the  shipowner  for  freight,  together  with  the  premium  of  insuraBce    >^   196  1 
and  commission  thereupon,  is  the  extent  to  which  the  underwriters  are  charge- 
able.    In  this  case,  therefore,  as  there  was  no  contract  under  which  the  ship 
could  claim  freight  but  for  goods  actually  shipped  on  the  homeward  voyage, 
the  assured  could  have  made  no  claim,  bad  this  been  an  open  policy,  but  to 
the  extent  of  the  actual  freight  on  the  55  bales  of  cotton  which  were  shipped 
for  this  country,  and  of  the  premiums  and  commission  thereon.    The  question 
Ihen  is,  whether  it  makes  any  essential  difierence  that  this  is  the  case  of  a  va- 
lued policy?  and  we  arc  of  opinion,  upon  full  consideration,  that  it  does  not, 

•  Where  a  chartered  ship,  after  Iwring  arrived  at  the  port  ai  whicli  she  was  to  have  been 
invested  with  her  homeward  cargo,  took  on  board  part  of  the^cargo,  but  was  lost  in  a  storoi 
befofe  the  expiration  of  the  time  within  whioh  ber  loadioc  was  to  be  cotffpletad,  the  ship 
o^vnen  were  oMl  entitled  to  rseover  for  a  total  loss  on  a  valoed  policjF  on  fi*eighT,  the  part  of 
the  oa»o  which  was  not  on  board  having  been  on  shore  and  ready  to  be  shipped  at  th^  tims 
eClbs  lO|f ;  teo  Panaaom  v.  flillasev,  1  M.  4(  S.  313. 
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The  object  of  vahiatton  ia  a  policy  is  to  lix^  by  agreement  between  the  par* 
ties,  an  estimate  upon  the  aubjoct  insuredi  and  to  supersede  the  necessity  o£ 
proving  the  actual  value,  by  specifying  a  certain  sum  as  the  amount  of  that  va- 
hte.     In  fixing  that  sumi  if  the  assured  keep  fairly  within  the  principle  of  insu- 
rance, which  is  merely  to  obtain  an  indemnity,  he  will  never  go  beyond  the 
first  cost  in  the  case  of  the  goods,  adding  thereto  the  premium  and  commis- 
sion, an<i,  if  he  think  fit,  the  probable  profit  ^  and  in  the  case  of  freight,  he  will 
not  go  beyond  the  amount  of  what  the  ship  would  earn,  with  the  premium  and 
commission  thereupon.     The  valuation,  however,  in  the  case  of  goods,  looks 
to  all  the  goods  intended  to  be  loaded;  and  in  the  case  of  freight,  it  looks  to 
Ireight  upon  all  the  goods  the  ship  is  intended  to  carry  upon  the  voyage  in- 
sured; and  if  by  the  perils  insured  against  in  a  valued  policy  on  goods,  part 
only  of  the  goods  intended  to  be  covered  be  lost,  the  valuation  must  be  opened'^ 
and  the  assured  can  only  recover  in  respect  of  that  part;  and  so,  if  by  the  pe- 
rils insured  against,  the  freight  of  part  only  of  the  goods  to  be  carried  be  lost, 
the  assured  can  only  recover  in  respect  of  that  loss ,  according  to  the  propor- 
tion which  that  part  bears  in  the  valuation.     The  proportion  is  monstrous;  in- 
stead of  confining  the  policy,  as  it  oiight  to  be  confined,  to  a  contract  as  near- 
ly as  may  be  of  indemnity,  against  what  he  lost  in  respect  to  freight  by  the 
perils  insured  against,  it  converts  it  into  a  contract  of  indemnity  against  a  dif- 
ferent class  of  accidents,  which  may  operate  to  prevent  the  assured  from  being 
able  to  procure  a  full  cargo  upon  freight,  and  moke  it  the  interest  of  the  insur- 
ed, which  it  never  ought  to  be,  that  a  loss  should  happen.     The  Court,  there-^ 
fore,  wtil  look  for  very  strong  authorities  before  they  yield  to  such  a  proposition. 
It  was  pressed,  upon  the  argument,  that  in  the  case  of  a  valued  policy,  if  any 
interest  be  proved  to  be  on  board,  and  there  be  no  fraud,  a  total  loss  will  enti- 
tle the  assured  to  recover  the  sum  specified  in  the  valuation.     And  to  that  po- 
sition we  accede,  with  this  limitation,  that  is,  piovided  there  is  a  total  loss,  by 
any  of  the  perils  insured  against,  of  the  whole  subject  matter  of  insurance  to 
which  the  valuation  applied,  viz.  of  all  the  intended  cargo  of  goods  where  the 
insurance  was  upon  goods,  and  of  all  the  intended  freight  where  the  insur- 
ance was  upon  freight.  Bijt  if  it  be  meant  to  carry  that  position  to  this  extent  that 
the  underwriter  is  not  at  liberty  to  inquire  what  was  intended  to  havo  been  in- 
cluded in  the  valuation,  or  when  he  has  ascertained  that  point,  that  he  cannot 
reduce  the  sum  below  the  valuation,  by  proving  that  a  part  only  of  what  was 
included  in  the  valuation  has  been  lost  by  a  peril  insured  against — we  deny 
the  position  when  so  extended.     In  Shaw  v.  Felton,  2  East,  109.  whicK  has 
r  10Q  1  ^^^^  strongly  relied  upon,  the  interest  of  the  assured  was  ia  ship  and  outfit^  in- 
L  *^  1  eluding  provisions  and  sea-stores  laid  in  for  slaves,  and  wages  advanced  to 
the  crew;  and  ijje  chief  ground  insisted  upon  for  opening  the  policy  was  this, 
that  the  principal  part  of  the  provisions  had  been  consumed  in  the  voyage, 
and  therefore  iiad  not  bnfin  lost  by  the  perils  insured  against.  But  that  ground 
was  resisted  with  effect;  because  the  subject  insured  was  to  be  considered  as 
of  the  value  ascribed  to  it  \vhen  the  voyage  commenced;  and  if  the  diminution 
of  the  provisions  were  to  be  allowed  to  reduce  the  extent  of  the  underwriters* 
liability  upon  tlie  policy,  every  valued  policy  upon  the  ship  would  be  to  be 
opened;  because  every  day  afler  the  voyage  commenced  the  quantum  of  the 
ship's  provisions  would  l>e  proportionably  reduced. 
^^X%  ^-  Taylor  v.  Wilson.  K  T.  1812.  K.  B.  15  East,  324. 

g^^  Q„  The  defendant  subscribed  the  policy,  and  received  the  premium  of  eight 

freight  for  a  guineas.  The  plaintiffs  were  owners  of  the  ship  John,  and  on  the  25th  of  Sep- 
poriioB  of  atember,  1808,  the  plaintiff  Taylor,  who  was  the  master  of  the  vessel,  and  who 
vojago;  10  is  gQ  stated  to  be  in  the  policy,  on  behalf  of  himself  and  the  other  charterers, 
?||j'."P**^* '  chartered  the  vessel;  and  by  the  charter-party  she  was  to  proceed  from  New- 
tionof  eastle  to  Lisbon  with  coals,  and  from  thence  to  St.  Ubes,  in  Portugal,  and 
time.  there  take  in  a  cargo  of  salt  for  Gottenburgh,  in  Sweden.     The  plaintiflTTay- 

lor,  as  master,  went  with  the  vessel  to  Lisbon,  and  there  delivered  the  coals, 
and  arrived  at  St.  Ubes,  in  December,  1808,  and  there  loaded  366  tons  of  salt, 
to  be  carried  to  Gottenburg.  The  freight  for  each  kee)  of  coals  to  be  deliver- 
ed at  Lisbon  was  50/.,  and  for  each  ton  of  salt  51. ;  and  the  plainttiT  Taylor^  m 
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',  sicaed  bilk  of  lading  for  the  salt,  which  was  to  be  carried  to  Grotteu- 

burgh,     'rhe  bill  of  lading  was  for  Gottenburgh.     Portsmouth  is  one  of  the 

pla<>es  from  whence  convoys  were  appointed  to  go  to  Gottenburgh  and  other 

porta  in  Sweden;  and  it  was  the  intention  of  Taylor,  the  master,  to  proceed 

from  St.  Ubes  with  the  vessel  to  Portsmouth,  on  her  way  to  Gottenburgh.  No 

coDOBMinicatien  was  made  to  the  underwriters  that  the  vessel  was  to  go  to  Got-' 

teoburffb.     On  the  i25th  of  January,  1809,  the  vessel,  with  the  salt  on  board, 

Bailed  from  St.  Ubes  for  GotteQburgh,  and  on  the  4th  of  February,  and  before 

her  arrival  at  Gottenburgh  or  Portsmouth,  she  was  lost  by  the  perils  of  the 

sea.     If  the  plaintifis  were  entitled  to  recover,  the  verdict  was  to  be  entered 

for  tOOl.f  otherwise  the  nonsuit  was  to  remain. 

Per  Cur.     The  only  question  is,  whether  a  freight  voyage  may  be  insured 
part  of  the  way.     This  was  a  voyage  to  Gottenburgh  by  way  of  Portsmouth, 
and  the  freight  was  to  be  earned  at  Crottenburgh.     There  might  be  a  greater 
peril  in  the  first  part  of  the  voyage  than  in  the  other,  which  might  have  indu- 
ced the  plaintiffs  to  insure  the  Rrst  part.     They  did  not  deceive  the  underwri- 
ter when  they  insured  their  freight  from  St.  Ubes  to  Portsmouth;  they  did  not 
tell  him  that  the  freight  was  to  be  earned  there,  but  only  that  it  was  an  insur- 
ance on  freight  in  that  voyage.     There  is  no  doubt  that  a  party  may  insure  hia 
ft\iip  and  goods  during  part  of  a  voyage;  and  we  cannot  conceive  why  he  may 
not  alao  insure  freight  in  the  same  manner.     There  is  no  case  which  intimates 
the  contrary,  except  that  of  Murdock  v.  Potts,  at  Nisi  Prius,  which  was  never 
brought  before  the  Court,  and  is  inconsistent  with  all  the  other  cases.     Except 
that  opinion,  there  is  nothing  to  distinguish  an  insurance  on  freight,  in  this  res-    [  300  ] 
pect,  from  an  insurance  on  ships  or  goods  for  a  part  of  the  voyage.     There  peviation 
is  DO  foundation  for  saying  that  a  voyage  is  not  divisible  as  a  subject  of  insur-  ^  ^  depw 

(L)  Kelatite  to  what  is  a  deviation   from  the    voyage  described  in  scribed 

,TH£  FOLICT,   AND    rTS    EFFECT.  COOneof 

(a)    fVhai  constitutes  a  deviation,  the  rojogv, 

I.  Greeh  v.  Young.  M.  T.  1695.  K.  B.  2  Lord  Raym.  1201 :  S.  C.  2  Salk.  »«?  '^i"* 

AA4  "*  onlMi  there 

In  this  case  the  Court  held,  that  if  a  policy  of  assurance  he  made  to  hegin  exeuie  for 
from  the  departure  of  the  ship  from  England,  until,  &c.,  and  after  the  depar-  the  devia 
ture  damage  happens,  and  then  the  ship  deviates,  though  the  policy  is  dischar-  tion,  inva 
ffed  (rwa.  the  lime  of  the  deviation,  yet  for  the  damages  sustained  before  thehdateihe 
Qeyi9!donj  the  insurers  shall  make  satisfaction  to  the  insured.  FkL^t^maTI" 

2.  Anon.  H.  T.  1720.  K.  B.  Lofft,  421.  wm  c^m 

Action  upon  a  policy  of  insurance  from  Grenada  to  London,  with  the  usual  miued. 
coyenants,  and  that  the  ship  should  sail  to  and  from  Grenada.     The  ship  sail^  what  hall 
ed;  and  on  his  return  the  captain  stopped  at  at  Antigua,  meaning,  as  it  ap*^^  ^^ntXi  ^^i 
]^ared  on  the  state  of  evidence,  to  go  home,  and  not  to  continue  captain  the  be  a  devia 
whole  voyage.     The  ship  laid  at  anchor  off  Antigua  thirty-six  hours.     Thetionde 
ship  on  return  was  lost.     The  question  was,  whether  this  was  a  deviation  ?  pends  ©o 
On  one  aide,  Lord  Mansfield  observed,  it  was  contended  that  every  innocent  ^Jj^^^^^^J 
,   ^\ay  waa  a  deviation;  the  other,  that  a  deviation  must  be  a  crime.     Mis  lord- ^^^^^^^^  ^^ 
ship  repealed  his  directions  to  (he  jury.      I  told  them  the  insured  was  obliged  th^  ^^^^ 
to  find  a  captain  or  person  to  take  the  conduct  of  the  vessel;  that  it  appeared 
this  delay  was  owing  to  the  staying  for  a  mate.     At  that  time,  in  my  own  mind, 
I  was  iacJioed  to  think  it  a  deviation;  but  I  led  it  to  the  jury,  they  found  it  no 
deviation.     The  counsel,  for  the  new  trial,  said,  that  the  evidence  went  sufB- 
e^kevAXj  in  proof  of  a  deviation;  that  whether,  by  going  fif\y  or  an  hundred 
leagues  out  of  the  way,  or  by  loitering  in  the  harbour,  it  would  be  all  alike. 
That  the  ground  was  altered  from  what  had  been  taken  upon  the  trial;  for  then 
it  had  been  attempted  to  justify  the  deviation,  but  now  to  prove  that  there  waa 
none.     As  to  necessity,  which  was  the  ground  on  which  the  captain  himself 
had  reeted,  he  might  have  got  a  mate  at  Grenada;  that  it  was  no  excuse  that 
the  men  in  the  vessel  were  not  capable^  for  proper  men-ought  to  have  been  pro-- 
videdjvhen  tli#j  set  out  from  the  port  of  departure.    He  conclq;ded  with  oh* 

yo?.  XI.  IS  -  . 
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serviog,  that  he  thought  the  jury  were  men  not  much  acquainted  with  ques- 
tions of  that  sort;  to  which  Mr.  Wallace  answered,  that  one  of  them  was  a 
captain  of  a  ship  himself.  Lord  Mansfield.  The  inclination  of  my  mind  is 
much  the  same  as  on  summing  np;  but  I  doubt,  on  such  a  case,  when  the  jury 
had  found  the  verdict,  whether  there  should  be  a  new  trial.  They  set  sail  from 
Grenada;  no  necessity  for  delay.  If  the  master  had  been  sick,  or  one  of  thm 
men  died,  they  might  have  delayed  twice  as  long,  without  any  ground  of  com- 
[  201  ]  plaint  from  the  delay.  Here  has  been  no  fraifld,  no  intention  of  carrying  on 
trade  for  themselves;  this  does  not  indeed  alter  the  point  of  law,  but  may  alter 
the  reasons  for  granting  a  new  trial  after  verdict.  Mr.  Justice  Aston  seemed 
to  think,  it  was  not  much  material  when  they  changed  the  master  of  their  voy- 
age, or  when  they  set  out;  and  it  might  be  more  expeditious  at  Antigua;  and, 
as  to  illness,  he  says  he  is  well  at  present,  but  by  the  subsequent  letter,  he 
says  he  has  been  ill.  Mr.  Justice  Willes.  If  there  had  been  no  finding,  i 
should  have  been  at  a  loss  how  to  direct;  they  certainly  were  bound  to  set  out 
with  proper  men.  It  may  be  dangerous,  however,  to  coiistme  thirty-six  hours 
delay  fatal:  for  it  would  be  very  hard  for  commerce  that  such  a  delay,  for 
which  there  was  a  good  reason  for  the  security  of  the  ship,  shouM  be  held  of 
such  prejudice  to  the  captain;  though,  perhaps,  he  would  have  done  better  if 
he  had  avoided  the  delay,  by  providing  all  things  necessary  before  he  set  out. 
There  would  be  no  drawing  the  line;  a  delay  of  five  hours  might  be  construed 
a  deviation. 

S.  Kewlet  v.  Ryan.  T.  T.  1794.  C.  P.  2  H.  Bl.  343. 
r^  ^^^A  '^  policy  of  insurance  on  certain  goods  on  board  a  certain  ship,  on  a  voyags 

▼ravels  i^  ^^  ^"^  ^''^'^  '^*  ^^  ^''  ^^^  another  policy  is  also  made  on  any  kind  of  goods, 
fliaterial,     ^^  interest  should  appear,  on  board  ship  or  ships  on  the  same  voyage,  warran- 
provided      ted  to  sail  within  a  limited  time;  but  no  circumstances  relating  to  the  first  pol-^^ 
the  vojjfaga  icy  are  communicated  to  the  underwriters  of  the  second,  nor  do  they  know 
P"  ^^}^^    that  the  first  was  made.     Goods  to  the  full  amount  of  the   sum  insured  in 
■au/is^hat  ^^®  ^^^  policy  are  put  on  board  the  specified  ship,  which  arrives  in  safety^ 
iorared.       goods  also  to  the  full  amount  of  the  sum  insured  in  the  second  policy  are  put 
on  board  another  ship,  which  sails  within  the  time  limited  from  A.,  with  an  in« 
tention  to  touch  at  C.  in  their  course  tu  B.,  but  is  lost  before  she  arrives  at  the 
deviating  point.     The  Court  consisting  of  the  Lord  Chief  Justice,  Mr.  J. 
Heath,  and  Mr.  J.  Rooke,  declared  their  opinion,  as  to  the  first  point  which 
had  been  made  in  the  argument,  that  the  legality  of  the  policy  on  ship  or  9hips 
was  too  well  established,  both  by  usage  and  authority,  to  be  disputed;  Hench* 
man  v.  OfHey  was  an  authority.     As  to  the  third,  that  where  the  /rrsitm  of  the 
intended  voyage  were  really  the  same  as  those  described  in  the  policy,  it  was 
to  be  considered  as  the  same  voyage,  and  a  design  to  deviate  not  efllected, 
would  not  vitiate  the  policy.     That  in  Woolridge  v.  Boydell,  it  appeared  there 
was  no  intention  that  the  ship  should  go  to  Cadiz  at  all,  which  was  mentione«l 
in  the  policy  as  her  port  of  delivery;  and  in  Way  v.  Modiglini,  there  was  an 
actual  deviation,  by  the  ship  going  to  fish  on  the  hanks  of  TCewfoundland: 
those  cases,  therefore,  were  wholly  difierent  from  the  present;  for  here  tho 
ship  H^s  really  bound  to  Liverpool,  though  there  were  also  clearances  for 
Cork. 
^  ,    .   .  4,  Thelluson  v.  Ferguson.  E.  T.  1780.  K.  B.  Doug.  361. 

intended*^i"      ^  French  ship  was  insured  at  and  from  Guadeloupe  to  Havre,  warranted  to 
I   !203*1  ^^^^  ^"  ^^  before  a  particular  day.     The  ship  took  in  her  complete  lading  and 
the  lota       °''  ^^^  clearances  at  Point- a-Pitrc,  and  sailed  thence  before  the  day  for  Bas- 
bappon       seterre,  a  condition  having  been  inserted  in  one  of  the  clearances,  that  the  ship 
before  it      should  pass  that  way  to  take  the  orders  of  government,  and  the  captain  also  ex- 
take  effect,  pecting,  in  consequence  of  a  notice  which  had  been  given  by  the  governor, 
discharire     *^°^  i^^re  would  be  a  convoy  at  that  place.     It  appeared  that  the  captain  had 
the  policy.  ?^^^  ^^  extra  fee  in  order  to  procure  his  clearances,  that  he  might  take  the 
benefit  of  the  convoy.     The  ship  arrived  at  Basseterre  two  months  before  the 
day  on  which  she  was  warranted  to  sail,  and  was  detained  there  by  the  gov* 
ernor  until  a(!er  the  day.    It  was  proved  that  Baaaeterre  was  in  the  direct 


INSURAffCE.— or  Ikmaliotu.  149 

of  (he  voyage.  Under  these  circumetences  it  was  held,  that  there  had 
4>een  a  bona  fide  aad  complete  ioception  of  the  voyage  on  the  day  the  ship 
mailed  from  roint-a-Pitre,  and  consequently  that  the  warranty  had  been  com* 
plied  with. 

^«  RaDMON  V.  Loudon.  E.  T.   1814.  C.  P.  1  Marsh,  136;  S.  C.  5  Taunt. 

462;  S.  C,  3  Campb.  603. 
In  a  policy  of  insurance  at  and  from  London  to  Berbice,  after  the  clause  be*  A  detiatioa 
^poniflg  the  adventure,  &.C.,  are  inserted  the  words  '^  at  sea;"  and  at  the  bot-^*'®""  ^^* 
torn  of  the  policy,  the  words  "  on  ship."     The  ship,  without  express  leave  so  ^*'"|tj  • 
to  do,  stops  at  Madeira,  by  which  means  she  loses  her  convoy,  and  is  captured  f^^]^  al  " 
•OB  her  way  from  thence  to  Berbico.     It  was  admitted  that  this  wab  a  devia-  tboogh  ihs 
(ioo  from  the  regular  course  of  the  voyage,  but  contended,  as  before,  that  the  policy  h 
words  which  had  been  inserted  so  controlled  the  general  effect  of  the  policy.  °^*  effeeted 
.as  to  make  the  risk  commence  at  sea.  |**^  ^^^  '^ 

Gibbs^-Ld.  C.  J.     At  what  point  of  the  voyage  do  you  suppose  the  risk  to  pi^ee*  aad 
^ave  comiaeiiced?     The  Court  has  every  disposition  to  assist  you,  because  the  nndsr 
the  underwriters  had  seen  the  letter*     It  was  then  contended  that,  even  sup-  writera 
poeini^  the  policy  to  have  attached  at  London,  and  not  at  sea,  yet  the  under-  ^^^^  sotios 
writers  having  signed  the  policy,  after  the  premiums  had  been  communicated  ^^ J^^'' 
to  them,  had  consented  to  that  deviation,  and  had  waived  their  right  to  set  it^"       '^^^ 
up  as  a  defence. 

Gibbe,  Ld.  C.  J.  You  should  have  shaped  your  contract  accordingly. 
The  contract  in  its  present  form  is  to  indemnify  the  plaintiff  in  a  voyage  from 
L4Midoa  Co  Berbice,  and  that  voyage  should  have  been  performed  as  the  law 
Tequires.  In  the  school  of  morality  your  argument  would  be  irresistible ;  but 
we  are  not  here  on  the  honesty  of  the  case .  I  fear  you  cannot  support  your 
anolion. 

6.  MuRDocK  V.  Potts.  T.  T.  1795.  K.  B.  2  Park  Ins.  399. 
Case  upon  a  policy  of  insurance  on  freight  of  the  ship  Bethiah,  at  and  from  ^  volon 
Bourdeaux  to  Virginia,  warranted  American  ship  and  property;  and  declara- ^'""^  ^^7'* 
tion  alleged,  that  the  ship  was  an  American  ship,  and  the  property  of  Ameri-  ^  Zi\[^l  of 
can  subjects.     The  plaintiff  proved  the  ship  to  be  American;  and  it  was  to  inaQranoe 
have  been  contended  upon  the  part  of  the  defendant,  that  the  warranty  exten-on  fieight 
ded  to  the  goods  on  board  as  well  as  to  the  ship;  but  upon  the  evidence  it  ap-  •>  well  m 
peared  that  the  goods,  whether  American  or  not,  were  to  be  carried  in  the  ship  ^^^^ff '^t 
from  Bourdeaux  to  St.  Domingo,  and  that  she  was  only  to  call  at  Norfolk,  in  L         .  I 
Virginia,  for  orders.     This  rendered  it  unnecessary  to  discuss  or  decide  ^^^  ^oodsT 
question  upon  the  construction  of  the  warranty,  Lord  Kenyon  being  of  opinion 
that  the  underwriters  upon  this  policy  had  a  right  to  expect  that  the  goods,  up- 
on which  the  freight  was  payable,  were  consigned  to  Virginia,  and  that  the 
freight  was  payable  for  the  carriage  of  them  from  Bourdeaux  to  St.  Domingo; 
the'underwriters  were  not  liable  for  the  loss,  though  the  ship  was  to  call  at 
Norfolk  for  orders,  the  freight  payable  being  in  such  case  different  from  the 
freight  insured.     Plaintiff  was  nonsuited;  and  no  application  was  made  to  set 
the  nonsuit  aside. 

T.  Hastlkt  V.  BuooiN.  M.  T.  1782.  K.  B.  2  Park,  Ins.  416.  S.  C.  1 
Marsh  Ins.  194.  S.  P.  Parkinson  v.  Collies.  M.  T.  1797.  K.  B. 
2  Park,  Ins.  416.  • 

In  ao  action  by  the  assured  against  an  underwriter  on  a  policy  of  insurance  if  « ihip 
on  the  ship  Blossom,  at  and  from  the  coast  of  Africa  to  the  West  Indies,  with  be  insBrsd 
liberty  to  exchange  goods  and  slaves,  a  verdict  was  given  for  the  plaintiff;  but  pf^°  *  **'*d 
upon  a  rule  being  obtained  to  show  cause  why  there  should  not  be  a  new  trial,  -^^^i^^^' 
k  appeared  that  there  had  been  a  great  deal  of  contradictory  evidence,  and  j^^^^  ^^  ^Yib 
naoy  points  started  at  the  trial ;  but  the  question  now  made  was,  whether  the  imored  to 
plaioliA*,  by  the  use  he  made  of  the  vessel  on  the  coast  of  Africa,  and  the  de-  carry  on 
lay  he  (here  occasioned,  was  not  the  cause   of  the  loss?  that  is,   whether  he  tbattrads 
did  not  make  such  use  of  her  during  her  stay  on  the  coast,  contrary  to  the  de-  **  j**^J^„ 
sign  of  the  policy,  as  amounted  to  a  deviation  ?     It  appeared  in  evidence  that  ^^^^^  ^^ 
this  ship  stayed  on  the  coast  from  August  to  March;  that  she  was  employed 
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•tberwiM    iQ  receiving  slaves  on  board,  the  produce  of  the  cargoes  of  other  ships,  which 
ttMircon     ^^re  afterwards  put  on  board  other  ships,  and  sent  to  the  West  Indies;  that 
•moQBt  to    ^^^  *^  ^^®  eoiployrnent  of  what  thej  call  a  factory  ship,  but  that  a  regular  fac- 
ade viation,tory  ship  is  thatched  and  covered,  and  receives  the  slaves  till  a  sufRcient  num- 
and  dis       foer  is  collected  to  send  away  in  the  vessels;  but  it  did  not  appear  that  any 
charge  the   slaves,  the  produce  of  the  Blossom's  own  cargo,  were  sent  away  in  other  vea- 
P^^'i^y*        sels,  but  that  her  stay  there  was  several  months  beyond  (he  usual  stay  ofehipa 
in  that  trade.     After  argument  at  the  bar.  Lord  Mansfield  said:  When  differ- 
ent points  are  agitated  at  a  trial,  and  a  great  deal  of  evidence  applied  to  each, 
and  the  counsel  go  out  of  the  cause,  it  is  not  to  be  wondered  at  if  juries  ehould 
turn  their  attention  to  the  material  point.     The  great  advantage  of  a  motion 
for  a  new  trial  is,  that  after  argument  on  (he  motion,  the  cause  goes  down 
again,  winnowed  from  the  chaff  of  the  first  trial.     The  single  point  here  w^ 
whether  there  has  not  been  what  is  equivalent  to  a  deviation,  whether  the  risk 
has  not  been  varied?     It  is  not  material  whether  or  not  the  risk  See  greater. 
If  a  ship  insured  for  a  trade  is  turned  into  a  floating  warehouse  or  a  factory 
ship,  the  risk  is  different;  it  varies  the  stay;  for  while  she  is  used  as  a  ware- 
house, no  cargo  is  bought  for  her.     The  law  being  clear,  how  is  the  fact?  The 

r  ^>i%A  i  ^°P^^^<^  ^^y^  ^^^  ^^^  "^^  ^^^^  ^^  ^  factory  ship;  his  evidence  is  much  impeach- 
L  ^^  J  ed,  but  he  says  he  was  young  in  the  trade;  he  never  saw  a  factory  ship  hot 
Calling  at  once,  and  was  not  in  her;  he  might  have  a  salvo,  because  this  was  not  thatch- 
MedtterraiT  ^^'  ^"^  ^^^  ^^^  "^^^  ^^  ^  thatched  ship  is  used?  It  is  said  that  letters  are  not 
•an  paf«  in  records,  it  is  true  they  may  be  contradicted;  but  if  they  are  from  the  parties, 
an  insared  and  are  not  contradicted,  they  are  as  strong  as  any  records.  The  fact  is 
voyage  c4ear;  the  risk  is  different  in  point  of  length,  &c. — Rule  absolute  for  new  trial. 
rromDun,  g^  Tow.vsox  v.  Guw)\.  M.  T.   1797.  K,  B.  2  Park,  Ins.  388. 

lIb  horn  Action  was  brought  upon  a  policy  on  goods  and  other  merchandizes  loaded 

was  held  on  board  the  ship  called  the  Charming  Nancy,  from  Dunkirk  to  Leghorn, 
to  be  a  The  ship  came  to  Dover  in  her  w^ay  to  procure  a  Mediterranean  pass,  and  was 
deviation,    afterwards  lost.     Lord  Mansfield  was  of  opinion  that  tho  calling  at  Dover 

was  a  deviation,  and  the  plaintifi'  was  nonsuited. 
It  i«  a  de  9,  Phklp  v.  Auldjo.    M.  T.    1810.  N.  P.  2  Carapb.  350.     ' 

ihe^maeicr       Action  on  a  policy  of  insurance.    The  only  question  was,  whether  the  imas- 
leaves  a      ^^^  ^^^  ^^^  been  guilty  of  a  deviation?     It  appeared  that  while  he  layat  Jce- 
port  for  a    land,  and  when  he  had  taken  in  almost  the  whole  of  the  cargo,  the  captain  of 
particular    an  English  ship  of  war  lying  near  him,  the  topmost  and  yards  of  which  w^ere 
parpose  by  then  struck,  ordered  him  to  go  out  to  sea,   to  examine  a  stitinge  sail  which 
com       ^yg^^  discovered  in  the  ofling,  bearing  enemy's  colours;  that  the  master  did  not 
«aptain  ofa**^"^^"^^^^^®  against  this  order,  but  unmoored,  and  put  out  to  sea;  that  although 
King's  ship  40  of  the  crew  of  the  sliip  of  war  had  been  on  board  the  Margaret  and  Anne 
lying  there,  in  the  morning  of  the  same  day,  they  had  all  been  withdrawn  before  he  began 
wiihoQt       to  unmoor,  and  that  no  violence  or  threats  were  used  to  induce  them  to  do  so; 

•uaiicr*"  *^*^  ^^  ^^^^  *^^  ^""®  ^^  *^®  strange  sail,  and  brought  her  to,  when  she  ap- 
^ared  to  be  a  neutral;  and  that  he  then  returned  to  his  moorings.  Being  ex- 
amined as  a  witness,  he  said  he  considered  him.sclf  bound  to  obey  the  orders 
of  the  captain  of  the  ship  of  war,  but  he  did  not  make  any  protest  upon  the 
occasion. 

Lord  Ellcuborough.  I  am  of  opinion  that  this  is  an  unexcused  de<^iatioo. 
Where  is  the  vis  major?  The  master  is  not  proved  to  have  acted  under  any 
•duress  cr  compulsion.  If  a  degree  of  force  was  exercised  towards  him, 
which  physically  he  could  not  resist,  a  devia'ion  is  justified.  But  if  he  chose 
4o  go  out  in  the  hope  of  making  a  prize,  he  could  not  thereby  extend  the  riek 
of  the  underwriters.  Suppose  the  ship  had  been  captured  when  she  went  out 
upon  this  cruize.  Were  the  underwriters  to  bear  the  loss?  The  purpose 
might  be  laudable,  and  a  compensation  to  the  owners  would  probably  have 
been  made  by  government;  but  when  the  ship  engaged  in  thie  hostile  adven- 
ture, the  voyage  insured  was  at  an  end. 

*  It  is  equivalent  to  a  deviation  if  a  ship  insured  on  a  trading  voyage  on  the  coast  of 
Afiicai  st.iys  there  bevcnd  the  u^ual  time  as  a  receiving  ship  .  pre  Harilev  v.  Boggiiti  I 
Mar«li,  Inr  IPI.  * 
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10.  Fox  V.  Black.  H.  T.  1797.  K.  B.  2  Park,  Ids.  387.  -^ .!«*•* 

Ttke  plaiatiff  was  a  shipper  of  goods  in  a  Teasel  bound  from  Dartmouth  to  ?*''"il 
liTerpool;  the  ship  sailed  from  Dartmouth,  and  put  into  Loo,   a  place  she  '|r°o06^1 
must  of  neceasily  pass  bj  in  the  course  of  the  insured  voyage.  But  as  she  had  J^^ii  ^  ^ 
no  Viberty  given  her  by  the  policy  to  go  into  Loo,  and  although  no  accident  be-  Uvttpool 
fe\  her  in  going  into  or  coming  out  of  Loo,  for  she  was  lost  afler  she  got  out  to  pot  into 
sea  again,  yet  Mr.  Justice  Yates  held,  that  this  was  a  deviation;  and  a  ver-  ^o,  « 
diet  was  accordingly  found  for  the  underwriter.  ?'•*•  "J* 

1  J.  Raine  v.  Bbll.  H.  T.  18(^.  K.  B.  9  East,  195.  SUrit      * 

Inrarance  at  and  from  the  ships  loading  in  ports  on  the  coast  of  Spain  to  have  pais 
IxHidoo,  with  liberty  to  touch  and  stay   at  any  port  or  place  whatsoever,  ed;  h»\d  te 

The  jury  found  expressly  that  th^oing  into  and  staying  at  Gibralter,  was  be  adevia 
of  necessity,  in  order  to  procure  a  supply  of  provisions,  and  that  the  stay  was  ^^^"* 
not  longer  than  the  necessity  required;  and  it  was  proved,  that  while  the  ves-  ^  'hip  may 
sel  lay  there,  the  captain  received  on  board  some  chests  of  dollars.     This  ^^^^  "  il** 
fact,  and  this  finding  of  the  jury,  raised  the  question  of  the  law,  whether  the  har  vov ace 
taking   in    the  additional  cargo  of  dollars  was  a  breaking  of  bulk   in  the  proTidkd  ii' 
course  of  the  voyage,  at  a  place  where  there  was  no  liberty  to  trade  eiven  by  can  be 
the  policy,  so  as  to  avoid  it,  as  increasing  or  having  a  tendency  to  mcrease  dose  with 
Abe  risk?  This  point  was  very  fully  argued;  and  the  council  who  argued  that^^^*^'^ 
^Hia  amounted  to  a  dertation  relied  on  the  two  cases  last  quoted.     But  the  |]^^"  ^^ 
<3ourt  were  unanimous  in  deciding,  and  they  delivered  their  opinions  serta/im,  otherwiie 
thBi  as  thejaryhad  found  that  the  whole  period  of  the  ship's  stay  was  covered  by  increaaing 
the  necessity  which  origially  induced  her  to  go  into  Gibralter,  there  was  no  im-  ^be  rbk  of 
piled  warranty  in  such  a  policy  that  the  ship  shall  not  trade,  so  as  no  delay  be  ^^^  ^°'*' 
actually  occasioned;  and  as  to  the  temptation  to  deviate  held  out  to  the  master,  ^'** 
•chat  most  always  be  a  question  for  the  jury,  as  in  ail  other  cases  of  fraud,  wheth^ 
cr (he  deviation  or  delay  arose  from  the  trading  or  from  necessity;  and  an|.^ 
intention  to  deviate  not  cafied  into  effect  will  not  avoid  a  policy;  still  less  can  -ffo  daw? 
a  temptation^to  deviate  avoid  it.  bed  in  a 

J2.  Beatson  v.  Howorth.  H.  T.  1796.  K.  B.  6  T,  R,  631.  S.  P.  Clason  policy  ba 

v.  Simmons.  H.  T.  1711.  K.  B.  6  T,  R.  533.  from  A.  to 

^ase  upon  a  policy  of  insurance  on  a  ship  at  and  from  Fisherow  to  Gotten-     J*^^** 
borgh,  and  back  to  Leith  and  Cockenzie.     It  appeared  that  in  the  homeward  ship  so  to 
voyage  ahe  went  first  to  Cockenzie,  which  lay  nearer  to  Gottenburgh  thane,  before 
Xietth^  and  was  stranded  in  the  harbour  of  Cockenzie.     There  was  a  good  deal  B.,.(thoafh 
ofevidence  given  to  show  that  Leith  harbour  was  the  safest  of  the  two,  but  the  C*  be  near 
juiy  seemed  to  be  of  opinion,  according  to  a  note  taken  by  Lord  Kenyon  &^*^^^n'.  v 
the  time,  that  the  construction  of  the  policy  was  to  be  made  by  attending  to  the  L  tf.^j"* 
•order  in  which  the  places  were  named  in  it.     The  jury,  however,  by  consent  ation,  and 
of  parties,  to  save  the  expense  of  going  to  trial  again,  found  a  verdict  for  the  the  plaintiff 
plaintiff^  with  permission  to  enter  a  verdict  for  the  defendant,  if  the  Court  cannot  re 
should  agree  that  the  above  construction  was  the  true  one.      The  case  came  ^^"^^  for 
-on  to  be  discussed  in  court;  and  they  were  of  opinion,  that  unless  there  ^^  i**     7'"*?'kL 
«ome  usage  proved,  or  some  special  facts,  to  vary  the  general  rule,  the  party  ^^^  \^^  ^^ 
ensured  must  go  to  the  several  places  mentioned  in  the  policy  in  the  order  in    r  2O6  ] 
whicii  they  are  named,  and  that  to  depart  from  thai  course  is  a  deviation;  andgniarand 
one  of  the  judges  added,  that  the  parties  by  inserting  the  names  contrary  toaeitled 
the  natural  order  of  the   places  showed  it  to  be  the  intention  of  the  parties  coana  of 
4o  vary  the  natural  course  of  the  vovsffe.      A  verdict  was  entered  for  the  de-  ^^^^^^y^f* 
fendant.  *  |?««  ^^  ^' 
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'      ^.  E*-  >  P"c®)  ^9^-  capttbona 

The  vessel  sailed  on  the  13th  of  September,  at  eight  o'clock,  a.  m.  with  the  voyage,  de 

wind  about  northwest.     When  she  had  got  between  Helford  and  Coverack  layed  by 

Cove,  the  wind  began  to  blow  strong  from  the  westward,  and  the  Manacles  ■d^erta 

before  them.     On  heaving  the  vessel  in  stays,  she  shot  ahead  fdrther  than  J'"***  •** 

was  expected,  and  touched  ground  on  the  sands,  but  got  off  without  injury.  JJ^JffnJj^  ^ 

Tb^y  then  bailed  a  fishing-boat,  in  which  the  captain  sent  a  nian  ashpre  to  pitee  of 
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nfttty  in  bis  Coverack  for  a  barrel  of  fish,  and  to  make  inquiry  as  to  anj  one  having  beea 
ooarM,  Biidf^om  Helstone,  who  returned  with  the  fish  in  about  balf-an-hour.  The  next 
MBdt  «  ^^y^  1^^  vessel  not  having  made,  or  being  able  to  make,  any  progress,  the 
provliioM  ^^^^  being  a-head,  and  a  flood-tide,  and  there  being  privateers  cruising  ofi* 
(althoagh  the  coast,  they  put  into  Guanas  Lake,  Mount's  Bay,  where  they  lay  to  at  sin- 
he  traoMinit  gle  anchor  for  the  night;  from  thence,  Hervey,  the  supercargo,  wrote  a  letter 
«  leUer  at  to  the  plaintiff,  which  he  sent  ashore  at  Penzance  by  one  of  the  crew;  the  nest 
tha  nmo  ^^y  (^^  same  man  went  ashore  again  for  an  answer  from  the  piaintifi*.  He 
n^  a  devla  '^^^  ^^®  plaintiff  at  Penzance,  and  they  came  and  hailed  the  supercargo  and 
tiofi,  and  it  captain  to  come  on  shore,  which  they  did,  and  they  all  transacted  business  to- 
ifl  a  qaei  gether.  They  afierwards  went  on  board,  and  weighed  anchor,  and  put  to  sea 
tionto  about  six  o'clock,  p.  m.,  and  in  about  an  hour  afterwards  the  vessel  was  dis- 
which  the  covered  to  be  on  fire.  She  was  ultimately  consumed,  and  the  cargo  totally 
competent  ^^^'  '^^^  principal  point  of  the  defence  set  up  was  a  deviation;  and,  to  sup- 
•  '  port  that  defence,  their  witnesses  said  the  wind  was  fair  on  their  leaving  Hel- 
stone, and  that  though  there  was  afterwards  a  head  wind,  by  beating  to  wind- 
ward they  might  have  proceeded  to  Cork. 

Per  Cur,  We  agree  that  there  should  be  a  reasonable  cause  to  justify  a 
deviation;  but  going  in  for  provisions  is  a  justifiable  cause;  and  the  jury  were 
to  decide  whether  it  was  a  bmiajide  going  in  for  that  purpose.  Perhaps  the 
master  of  a  diflTerent  vessel  might  have  got  quicker  round.  We  take  it  for 
granted  that  Mount  Bay  is  in  the  course  of  the  voyage,  and,  ii  so,  sending  a 
letter  would  be  no  deviation.  We  think  there  has  been  no  misdirection,  and 
that  the  verdict  is  not  contrary  to  the  weight  of  the  evidence. 
On  a  poll  ^^'  Lambert  t.  Ledard.  E.  T.  1814.  C.  P.  1  Marsh.  159;  S.  C. 

ej  at  aod  5  Taunt.  480. 

from  Per  f)a  a  policy  at  and  from  Pernambuco,  or  any  other  port  or  ports  in  the  Bra- 
aambneo,  zils,  to  London,  "  beginning  the  adventure  from  the  loading  the  goods  on 
^  *"rt  r  ^^^^^  ^^®  ship,  on  the  termination  of  her  cruize,  and  preparing  for  her  voyage 
porta  in  tha^^  London.  The  ship,  on  the  termination  of  her  cruize,  touched  at  Pemam- 
Braxilito  buco;  but  failing  to  procure  a  cargo  there,  she  proceeded  for  St.  Salvador, 
(^  207  1  and  was  lost  on  her  voyage  thither."  In  argunent  it  was  premised  that  there 
London,  were  three  special  qualities  in  the  policy;  1st.  That  it  should  commence  at 
«*  begin  the  termination  of  the  cruize;  2ndly.  That  the  ship  might  carry  letters  of 
°*PS  ^°*  marque;  and  3rd]y.  That  she  had  leave  to  take  in  goods  at  any  port  or  ports 
frotn^the^  in  the  Brazils.  As  to  the  first  objection,  they  contend  that  the  ship  having 
loading  the  been  insured  at  and  firom  Pernambuco,  or  any  other  port  or  ports  in  the  Bra- 

foods  on  zils,  the  meaning  of  the  policy  was  that  she  should  be  at  liberty  to  go  to  any, 
oard  the  and  any  number  of  ports  on  that  coast,  till  she  had  completed  her  cargo;  and, 
•hip,  on  ihat  at  the  first  port  at  which  she  should  touch,  whatever  that  might  be,  the  po- 
tloVofher*  ^*^^  should  attach;  and  the  attaching  of  the  policy  could  not  be  affected  by 
emize,  and  ^^y  subsequent  deviation.  The  cruize  had  ended  at  Pernambuco,  and  the 
preparing  ship  having  become  a  trading  ship  the  policy  attached  there.  As  to  the  se- 
Mr  her  voy  cond  objection,  that  the  going  to  St.  Salvador  was  a  deviation,  they  contend- 
y*  M  Vpil"  *^  **^^*>  ^y  •^^  words  of  the  policy,  the  ship  had  a  right  to  go  to  any  number 
•bin  •  th  ®^  P^^^^  ^^  ***®  Brazils,  and  in  any  order)  though  not  in  her  direct  course  to  Lon- 
tormlnntioB  ^®"»  provided  she  kept  the  purpose  of  her  voyage  in  view,  viz.  the  procuring 
of  her  A  cargo  to  bring  to  London.  They  said  this  was  the  same  case  as  if  the  pcdi- 
craize,  cy  had  been  from  Pernambuco  to  London,  with  liberty  to  go  to  St.  Salvador, 
tonohed  at  In  order  to  support  the  defendant's  proposition,  that,  having  made  her  elec- 
V  .'?**"*  ^'®"  of  her  port  of  loading,  the  ship  could  not  afierwards  go  to  any  other  perl, 
faille  to  ^°^®*^  ^^  direct  course  to  London,  the  words  should  have  been  "  at  and  from 
procnre  a  Pernambuco,  and  no  other  port,"  instead  of  '^  at  and  from  Pernambuco,  and 
cargo  there  any  other  port  or  ports."  As  long,  therefore,  as  the  ship  remained  on  the 
she  proceed  coast  of  Brazil,  she  was  under  no  limitation  as  to  the  ports  she  went  to.  This 
ed  to  Sal  ^ase  was  compared  to  that  of  Bragg  v.  Anderson,  4  Taunt.  339.  where  the 
wae^loat  oa  ^^^^^  ^®^^>  ^***^  "  policy  at  and  from  Martinique,  and  all  or  any  of  the  West 
her  voyage  ^^^^^  islands,  to  London,  warranted  the  ship  in  touching  at  St.  Domingo, 
thithoL        though  that  island  was  considerably  out  of  her  direct  course  from  Martinique 
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to  London.     Am  to  the  last  objection,  that  the  ro^age  was  not  described  in  the  Held,  th«t 
declaration  au  as  to  meet  the  evidence,  they  said  this  was  in  fact  a  question  on      jj'gj,* 
the  merits,  and  depended  on  the  second  point,  which  had  been  reserved;  ror[Q  Salvador 
if  the  ahip  had  a  right  to  go  to  St.  Salvador  for  the  purpose  of  getting  a  cargo  wat  no  de 
for  Ijondon,  the  voyage  was  well  stated  as  from  Pernantbuco  to  London.     At  viatioD. 
all  events,  the  second  count  was  correct,  in  averring  that  the  ship  was  pro- 
ceeding towards  London. 

Per  Cur,  We  are  against  all  risks  till  her  cargo  was  completed.  We  are 
of  opinion  (bat  the  words  of  the  policy  are  sufficient  to  cover  those  risks.  The 
ehip  arrived  off  Pernambuco,  and  an  officer  was  sent  on  shore  for  the  purpose 
of  procoriDg  a  cargo;  failing  in  her  attempt  there,  she  was  proceeding  to  St. 
Salvador  with  the  same  view,  and  was  lost  in  that  voyage.  The  defendant 
then  objects  that,  either  the  policy  was  not  to  attach  till  the  ship's  arrival  at  the 
port  of  actual  loading,  and  then  to  be  sure  it  did  not  attach  at  all  in  this  case; 
or  else  that,  having  elected  Pernambuco  as  her  loading  port,  she  was  af\er- 
wards  guilty  of  a  deviation;  and  that,  even  though  there  might  be  nothing  il- 
legal in  that  deviation,  yet  (hat  this  was  not  tho  voyage  insured.  We  think 
the  words  of  the  policy  answer  both  these  objections.  If  tho  policy  had  been 
at  and  from  Pernambuco  or  any  other  port  in  the  Brazils,  there  might  have 
been  some  colour  for  the  defendant's  argument;  but  the  alternative  being  any  [  308  ] 
other  port  or  ports,  there  must  have  been  a  contemplation  of  her  going  to  more  . 
ports  than  one.  The  object  of  the  policy  must  have  been  to  secure  the  insur- 
ed frofn  all  risk  Grota  the  time  the  cruize  ended,  while  she  was  receiving  her 
cargo,  and  till  her  arrival  al  London.  In  the  case  of  Hogg  v.  Horner,  the 
words  were  not  so  comprehensive  as  in  the  present.  It  has  been  objected 
ihiBtt,  though  the  cruize  was  ended,  the  ship  was  not  preparing  for  her  voyage. 
We  chink  that  having  come  to  Pernambuco  to  procure  a  cargo,  and  havmg 
sent  an  officer  on  shore  for  that  purpose,  she  must  be  considered  as  preparing 
for  her  voyage  within  the  words  of  the  policy,  and  that,  therefore,  the  policy 
bad  attached;  we  also  think  that  she  had  a  right  to  go  to  St.  Salvador  for  the 
purpose  of  procuring  a  cargo.  As  to  the  objection  that  the  voyage  was  not 
correctly  stated  in  the  declaration;  supposing  our  construction  of  the  policy  to 
be  a  jusl  one,  the  voyage  might  fairly  be  described  as  from  Pernambuco  to  ^ 

London. 

15.  Bond  v.  Nutt.  E.  T.  1799.  K.  B.  Cowp.  601. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Capel,  in  the  ^^"JJ^"^^ 
Weet  India  trade,  lost  or  not  lost,  at  and  from  Jamaica  to  London,  warranted      ^  ^^  j^^ 
to  have  sailed  on  or  before  the  1st  of  August,  1776.     The  policy  was  effected  j^g  to  the 
on  the  20th  of  August,  I  776,  at  a  premium  of  fideen  guineas  percent.,  tore-asnal  place 
turn  five  per  cent,  if  the  ship  departed  with  convoy,  and  eight  per  cent,  if  withofrendez 
convoy  for  the  voyage  and  arrived  safe.     At  the  trial  there  was  no  controversy  '^""  ^9'    - 
about  the  facts,  and  they  a/e  shortly  these:  The  ship  was  completely  laden  f<^''?  jV"  ®^^ 
her  voyage  to  England  at  St.  Anne's,  in  Jamaica,  and  sailed  from  St,  Anne's  ^^y  (fhere 
Bay  on  the  26th  of  July  for  Bluefields,  in  order  to  join  the  coavey^ere.  Blue-  being  a 
fields  being  the  general  place  of  rendezvous  for  convoy  on  the  Jamaica  sta-  warranty  to 
tlon,Uke  Spithead  in  England,  and  where  a  convoy  then  lay,  which  was  ex-*****  ^iih 
pected  to  sail  for  England  every  day;  but  the  greater  part  of  the  way  from  St.  ^^^^  *J^jy^ 
Anne's  to  Bluefields  is  om  of  the  direct  course  of  the  voyage  from  St.  Annoys  ihooghattch 
to  England.     That  she  arrived  off  Bluefields  on  the  28th  or  29th  of  July,  pUce  be 
where  she  was  immediately  stopped  by  an  embar^^o  laid  on  all  vessels  being  out  of  the 
in  any  part  of  Jamaica,  and  was  detained  there  till  the  6th  of  August,,  when  line  of  the 
she  aailed  with  the  convoy  for  England,  but  afterwards,  being  separated  in  the  ''*'y*«*»  ** 
passage,   was  taken  by  an  American  privateer.     Upon  these  facts  the  jury  ^-^^^ 
tound  a  verdict  for  the  defendant. 

Lord  Mansfield  I  am  extremely  glad  this  motion  has  been  made.  The 
cause  came  on  at  Guildhall,  by  the  candour  of  the  parties,  in  the  fairest  man- 
ner; but  I  had  no  intimation  of  its  being  a  cause  of  consequence  till  after  the 
Terdict,  when  I  was  informed  100,000/.  depended  upon  it.  The  question  was 
ftiriy  tried,  a^d  tbe  case  has  been  very  well  argued  on  both  sides.     I  have 
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[  209  ] 


I  210  I 
Where 
fr&m  a  cer 
tain  point 
there  are 
different 
eoaraei  lo 
the  port  of 
deitination, 
•Mb  hairing 


thought  much  of  it  since  the  trial;  some  things  are  eleiir,  and  there  are  some 
which  require  consideration.  The  policy  was  made  on  the  SOth  of  August, 
1776,  upon  the  contingency  of  a  fact  which  must  have  existed  one  way  or  oth« 
er  at  the  time  the  policy  was  underwritten.  That  contingency  was,  that  the 
ship  should  have  sailed  on  or  before  the  1  at  of  August ;  consequently  it  must 
have  taken  place  or  not  upon  the  20th  of  that  month.  The  port  from  whence 
the  ship  was  to  be  insured  was,  if  I  may  use  the  expression,  the  whole  island 
of  Jamaica,  but  from  which  of  the  ports  the  ship  would  sail  neither  party  knew; 
therefore,  they  had  used  the  words ''  at  and  from  Jamaica,"  by  force  of  which 
she  certainly  was  protected  in  going  from  port  to  port  until  she  sailed.  It  fol- 
lows that  the  word  sailed,  in  the  warranty,  must  mean  that  she  had  sailed  on 
her  homeward-bound  voyage.  The  question  then  is  a  matter  of  fact,  and  one 
that  admits  of  no  latitude,  no  equity  of  construction,  or  excuse.  Had  she  or 
had  she  not  sailed  on  or  before  that  day?  that  is  the  question.  No  matter 
what  cause  prevented  her;  if  the  fact  is,  that  she  had  not  sailed,  though  she 
had  staid  behind  for  the  best  reasons,  the  policy  was  void,  the  contingency  had 
not  happened;  and  the  party  interested  had  a  right  to  say  there  was  no  cos- 
tract  between  them.  Therefore,  what  was  said  by  the  counsel,  in  argument, 
is  very  true;  if  she  had  been  prevented  by  any  accident  from  sailiag  till  the 
2nd  of  August,  as  by  the  sudden  want  of  any  necessary  repair,  or  if  an  enemy 
had  been  at  the  moulh  of  the  ports,  the  captain  would  have  done  very  right  not 
to  sail;  but  there  would  have  been  an  end  of  the  policy.  It  is  very  different 
from  the  case  where  a  voyage  has  been  begun;  there  the  usage  of  the  voyage 
may  justify  going  a  little  out  of  the  direct  course.  This  also  is  clear ,^^— if  th* 
ship  had  broken  ground  and  been  fairly  under  sail  upon  her  voyage  for  Eng- 
land on  the  1st  of  August,  though  she  bad  gone  ever  so  little  away,  and  had 
aflerwards  put  back  from  the  stress  of  weather  or  apprehension  from  an  ene- 
my in  sight,  or  had  then  been  put  under  an  embargo  and  been  detained  till 
September,  it  would  still  have  been  a  beginning  to  sail,  and  the  stoppage  would 
have  come  too  late,  because  the  warranty  was  upon  a  fact  antecedent.  Such 
a  case  happened  before  me  a  day  or  two  after  the  present  action  was  tried.  It 
was  an  insurance  upon  a  ship  from  Grenada  to  London,  warranted  to  sail  on 
or  before  the  first  of  August;  she  had- barely  began  to  sail  on  the  da3P  whea 
she  was  stopped  by  an  embargo,  and  detained  beyond  the  time.  I  thought  the 
voyage  was  begun;  the  jury  were  of  that  opinion,  and  there  has  been  no  mo- 
tion for  a  new  trial.  I  am  giving  no  opinion,  only  breaking  the  case  Here 
the  whole  question  turns  upon  this,  did  the  voyage  from  Jamaica  hon^eward 
begin  from  St.  Anne's  or  from  Bluefields.^  Perhaps  where  a  voyage  is  once 
begun,  the  going  a  little  out  of  the  way  to  join  convoy  may  be  very  reasona- 
ble and  for  the  benefit  of  all  parties;  but  still  it  does  Aot  vary  the  fact  of  sail- 
ing. Here  it  was  very  reasonable;  but  the  question  whether  the  voyage  be- 
gan from  St.  Anne's  or  Bluefields  still  remains.  Another  material  circum- 
stance arises  from  the  words  "  at  and  from  Jamaica.'^  At  the  trial  I  reasoned 
thus:  by  the  terms  of  the  policy  she  was  protected  during  her  stay  at  Jansaica; 
by  force  of  them  she  had  a  right  to  go  to  any  port,  or  all  round  the  ishind,  and 
she  went  to  Bluefields,  for  reasons  best  known  to  herself;  therefore,  the  voyage 
began  from  Bluefields.  Had  the  insurance  been  at  and  from  the  port  of  St. 
Anne's,  it  did  strike  me  that  going  round  the  island  to  Bluefields  would  have 
been  a  deviation.  But  this  is  a  question  of  so  much  value  and  consequence 
that  the  Court  wishes  to  consider  the  case  thoroughly  before  they  give  a  final 
decision  upon  it. 

16.  MiDDLEWooD  V.  Blakes.  H.  T.  1797,  K.  B.  7  T.  R.  162. 
The  ship  was  captured  by  an  enemy  in  her  voyage  out  on  the  north  side  of 
St.  Domingo,  and  carried  into  the  Spanish  port  of  that  name,  and  the  assured 
declared  as  for  a  total  loss  by  capture;  the  defendant  paid  the  premium  into 
court,  and  resisted  the  demand  on  the  ground  of  a  deviation  from  the  voyage 
insured;  as  to  which  it  appeared  in  evidence  that  the  ship  was  entered  out- 
wards at  the  Custom-house,  and  ihe  clearance  of  the  goods -was  for.  Jamaica 
only;  but  that  she  sailed  from  London,  with  directions  to  the  captain  to  touch 
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ia  iuB  wmy  to  Januaca  at  Gape  Nicola  Mole^  \a  the  Island  of  St.  Domiogo,  in  Advantagoi 
order  to  land  some  stores  there,  pursuant  to  a  charter-party  entered  into  for  ■'"'  ^"'^ 
that  purpose,  after  which  he  was  to  proceed  to  Jamuica.     Tlie  island   of  St .  ^[JJJ'JjJ^* 
I>omiiigo  lies  in  the  track  to  Jamaica,  and  consequently  the  course  ef  the  voy- torn  is  for 
Age  from  London  to  Jamaica,  and  from  London  to  Cape  Nicola  Mole,  is  to  ath«  oaptnla 
certaiQ  point  exactly  the  same;  from  that  point  there  are  Chree  tracks  which  a  to  ^l^ct  as 
«hip  bound  on  the  voyage  to  Jamaica  may  take,  one  of  them  to  the  southward,  ^"iing  to 
iounediately  ofi*  St.  Domingo;  /mother  stiil  further  to  the  southward;  and  a^^^°^ 
third  to  the  northward  of  that  island,  in  which  latter,  afler  the  ship  in  question  d«priviiU 
had  passed  the  dividing  point  of  the  three  several  tracks,   but  before  she  had  him  of  thit 
reac^d  the  subdividing  point  of  the  continuing  course  to  Jamaica,   and  that  olectioo, 
losing  into  the  port  of  Cape  Nicola  Mole,  she  was  captured.     With  respect ''^»'*^*t  so 
to  the  three  several  tracks  to  Jamaica  from  the  dividing  point  which  the  ship^^^'^^'HV 
passed,  it  appeared  that  those  to  the  southward  of  St.  Domingo  were  the  most  ^f^f 
usual,  especially  io  time   of  peace,   and  were  the  safest  navigation;  that  the aroida'tbo 
ether  to  the  northward  was  the  shortest,  but  more  difficult  navigation,  but  waspoliey. 
flomelimes  prefered  in  time  of  war  by  those  who  are  acquainted  with  it,  more 
especially  in  tlie  present  war,  because  great  part  of  the  island  of  St.  ]DomiQ« 
go,  iadudiag  Cape  Nicola  Mole,  being  in   possession  of  the   British  force, 
there  was  less  risk  to  be  apprehended  trom  privateers.     But  whether  this  or 
either  of  the  other  courses  was  the  most  advantageous  to  be  pursued  in  aaj 
j>articular  instance,  depended  upon  circumstances,  upon  which  it  was  proper 
ibr  the  cmptain  of  (be  ship  to  exercise  his  judgment  at  the  time.     It  was  not 
pretended  thai  the  captain  had  in  fact  exercised  any  such  judgment  in  select- 
ing this  course  which  he  had  taken;  but  it  is  evident  that  ho  had  adopted  it  aa 
the  most  direct  and  proper  one  to  be  taken  for  the  purpose  of  going  into  the 
Cape,  whither  be  was  then  bound. 

Grose,  J.  If  this  case  clearly  fell  within  those  which  have  been  before  de« 
cidedy  I  should  go  that  ground  have  been  induced  to  determine  in  favour  of 
the  plaiatiff*,  ii  being  highly  beneficial  to  the  subject  to  adhere  to  former  deci- 
sions. But  this  case  was  distinguishable  from  them;  for  in  those  cases  the 
ahip  was  taken  before  the  dividing  point,  and  when  she  was  ^oin^  in  the  only 
course  she  could  take  in  order  to  arrive  at  her  place  of  destination.  There 
being  no  case  to  guide  us  in  the  decision  of  this,  we  must  resort  to  principle. 
Now  it  must  be  remenibered  that  this  cause  was  tried  by  a  special  jury  of 
merchants  of  London,  persons  peculiarly  conversant  in  commercial  transac- 
tiooSf  skad  who  perfectly  well  knew  the  ordinary  risk  of  such  a  voyage,  and 
what  would  vary  that  risk;  and  they  were  of  opinion  that  the  underwriter  was 
not  liable.  It  appears  that  there  are  several  courses  to  bo  taken  to  go  to  Ja-  [211] 
jDiaica;  that  the  most  usual  passage  is  the  southern  one;  but  that  the  captain 
ought  to  have  a  discretion  to  pursue  that  which  at  the  moment  appears  to  be 
most  «d«^iaable;  but  in  this  instance  the  captain  had  no  such  discretion;  that 
circumetance  should  have  been  disclosed  to  the  underwriters;  and  that  not 
having  been  done,  I  think  the  plaintiff  cannot  recover.  The  determination  to 
take  the  northern  passage,  at  all  events,  might  very  materially  vary  the  risk; 
for  wben  the  ship  came  to  the  dividing  point,  the  captain  might  discover  that 
the  norlbern  passaore  was  more  dangerous,  owing  to  the  circumstances  of  thp 
manient;  and  jet  he  was  obliged  toiake  that  course  in  this  instance,  when  the 
underwriter  suppoved  that  he  had  a  discretion  to  take  either  the  northern  or 
tbe  southern  paaaagey  as  he  should  think  right. 

(6)   What  will  justify  a  deviation, 

1.  DniscoL  V.  BoRiL.  T.  T.  1798.  C.  P.   I  B.  &  P.  313.  AdevU 
Per  Cur.     If  a  deviation  arise  from  absolute  necessity  it  is  justifiable.           ^JlliSI!  u 

2.  Dblant  v.  Stodpart.  M.  T.  1785.  KB.  I  T.  R.  22.               jmltmiihfor 
Upon  a  notion  for  a  new  trial,  the  facts  appeared  to  be  these:  the  plaintiff,      ^ 

who  lived  nt  St.  Kitts,  wrote  a  letter  to  the  defendant,  dated  the  30lh  of  April,  ^jJJ^J^ 
.1781,  mfbrmtng  him  that  he  intended  to  purchase  a  ship,  and  offering  the  ^^'^^^hor^ 
fondant  a  share.     On  the  14th  of  May,  ITl^l,  he  w.^-oto  a  second  letter  to  tbe      _ 
'^  Or  eecwwei  In  Ibmo^  see  ^cott  ▼.  Timnpson,  I  N.  E.  \BL 
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defendant,  acquainting  him  that  he  had  purchased  the  ship,  b^ut  had  onfy  ar 
share  iii  it  himself,  the  residue  being  divided  into  three  or  four  more  sharefl, 
one  of  which  he  had  reserved  for  the  defendant  in  case  he  should  wish  to  be 
concerned;  and  directing  an  insurance  upon  the  tfhip  at  and  from  St.  Kitta  to 
London,  warranted  to  sail  with  convoy.  On  the  28th-  of  Jttne,  the  defendaol 
wrote  to  the  pktintifFthat  he  had  no  objection  to  a  fourth  in  a  share  equal  try 
the  plaintiff^s.  On  the  3rd  of  July,  the  plaintiff  informed  the  defendant  that 
the  ship  had  left  the  port  to  take  in  her  cargo;  that  she  let  go  an  anchor  al 
Sandy  Point;  but,  as  the  wind  blew  fresh,  she  drove  out  and  could  not  come 
ki  again;  that  she  was  obliged  to  go  to  Eustatius;  and  he  therefore  hoped  thai 
the  defendant  had  not  neglected  to  make  the  insurance,  for  fear  of  accidents. 
The  defendant,  on  the  19th  of  July,  wrote  thus  to  t^^e  plaintiff:  "  The  insur- 
ance you  ordered  shall  be  done."  Plaintiff  again,  on  the  25th  of  July,  tvrote, 
that  the  Friendship  did  all  in  her  power  to  get  up  from  Si.  Eustatius.  In  ad- 
dition to  which,  the  following  facts  appeared  in  evidence;  that  the  ship  Friend- 
ship had  sailed  from  St.  Eustatius  on  the  1st  of  August,  with  the  convoy,  and 
that  she  had  aOerwards  foundered  at  sea;  that  Si.  Eustafitts  is  in  the  direct 
road  to  London  (torn  St.  Kitts,  and  the  convoy  from  St.  Kitts'^always  looked 
I  212  1  into  St.  Eustatius,  to  take  up  any  ship  that  might  be  there;  that  if  the  Friend- 
ship had  sailed  from  Sr.  Kitts  she  nrast  have  gone  by  Eu^iatkis,  but  would  not 
have  stopped  there;  that  when  she  was  driven  to  St.  Eustatius,  afler  making 
several  efforts  to  get  back  to  St.  Kitts,  to  finish  her  lading,  and  finding  she 
could  not  succeed,  she  then  took  in  the  rest  of  her  Toading  at  St.  Eustatius* 
At  the  trial,  several  grounds  of  defence  were  made;  but  the  only  one  material 
for  our  consideration  was,  that  the  remaining  at  St.  Eustatius,  and  not  going 
back  to  St.  Kitts,  was  a  deviation.  The  learned  judge  who  tried  the  cause 
was  of  opinion  that  it  was  not  a  deviation,  being  occasioned  by  stress  of  wea- 
ther. Upon  this  ground,  amongst  others,  the  motion  for  a  new  trial  waa 
Quoded.  Afrcr  argument  at  the  bar,  the  Court  said:  **  The  only  material 
question  is,  whether  there  is  a  deviation  in  this  case?  and  that  depends  on  the 
evidence.  If  a  storm  drive  a  ship  out  of  her  voyage  into  any  port,  and  being 
there,  she  does  the  best  she  can  to  get  to  her  port  of  destination,  she  is  not 
obliged  to  return  back  to  the  point  from  whence  she  was  driven;  but  here  the 
witnesses  say  she  tried  to  get  back  to  St.  Kitts  and  could  not;  and  it  is  a  much 
easier  navigation  to  cro  directly  from  St.  Eustatius  to  London,  than  to  go  back 
to  St.  Kitts  5rst.  And  as  to  the  taking  in  the  cargo  at  St.  Eustatius,  we  do 
not  find  that  the  ship  lost  any  time  by  it.  Every  thine  is  the  effect  of  the  atorm, 
and  occasioned  by  it.  This  is  the  only  point  on  which  we  had  any  doubt,  and 
it  required  some  consideration.  It  was  a  question,  which  was  proper  to  be 
Tefl  to  a  jury,  whether  this  was  the  same  voyage  or  not,  and  they  have  deter- 
mined it.'' 

3.  GuiBERT  V.  Redshow.  H.  T.  178t.  K.  B.  2  ParL  Ins.  402. 
Or  going  This  was  an  action  upon  a  policy  of  insurance  on  the  Nancy,  at  and  fl-om  La 
WMir*'*  **Rochellc  to  the  coast  of  Africa,  during  her  stay  and  trade  there,  and  at  and 
'^  '  from  thence  to  her  port  of  dischar^re  in  the  island  of  St.  Domingo.  Three 
days  afler  the  ship  sailed  from  La  Rochelle  she  met  with  a  gale,  which  strain- 
ed her  seams,  and  split  her  mizen-yard  and  rigging.  Tlie  crew  came  in  oi 
body  to  the  captain,  desiring,  for  the  preservation  of  their  lives,  to  make  to^ 
some  port  to  repair.  The  vessel  being  a  new  one,  and  the  captain  finding  thai 
she  had  too  little  ballast,  complied,  and  put  tnfo  Lisbon,  the  nearest  port,  from 
whence,  aAer  taking  in  500  rolls  of  tobacco  as  ballast,  he  proceeded  to  the 
coast  of  Guinea,  traded  there,  and  the  shipwas  afterwards  captured  in  the 
sight  of  St.  Dominn^o,  before  she  arrived.  The  defendant  insisted,,  that  going 
into  Lisbon  was  a  deviation,  and  called  witnesses,  who  were  of  opinion  that  in 
the  latitude  in  which  the  storm  happened,  there  could  be  no  difficulty  in  re- 
pairing all  the  damage  the  vessel  was  described  to  have  received,  even  in  (he 
worst  weather,  as  she  might  have  proceeded  to  the  coast  of  Africa,  and  re- 
paired there  at  a  less  expense;  nnd  that  a  ship  loaded  like  that  m  questM 
cou]^  not  need  addxtional  btUoat.    On  the  crcM-esamioalion  it  came  out  thel 
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fffMMma  wsmM  not  huwe  varied  had  the  voyage  been  by  the  way  of  Lis- 
tlOB.  Lord  ManafieJd  left  it  to  the  jury,  oa  the  ground  of  necessity  to  go 
tp  Lisbon  for  repairs.  He  said  that  much  depended  upon  the  circumstance 
tiiml  no  ad^iiooak  premium  would  have  been  required  for  liberty  to  touch  there. 
If  iH^jory  believed  Che  evidence  of  the  witnesses  they  must  find  for  the  plain- 
tiff \  for  that  the  wlurfe  of  the  defendant's  case  rested  merely  upon  surmise  [  S13  J 
«od  swspiciong  alone.     The  plaintiff  accordingly  had  a  verdict. 

4.  Elton  v.  Brogden.  H.  T.  1073.  K.  B.  2  Stra.  1264. 
The  diip  Medkemuiean  went  out  in  the  merchant's  service  with  a  letter  of 
niarqaeyaiid  bound  from  Bristol  to  Newfoundland,  insured  by  the  defendant.  ^c^hjNi 
)b  bar  vofage  she  took  a  prise,  and  returned  with  it  to  Bristol,  and  received  ^^*  *^'P  ** 
hack  a  proporttoaable  part  of  the  premium.     Then  another  policy  was  made  ^^  po^^ 
4md  the  ship  set  out,  with*express  orders  from  the  owners,  that  if  they  took  an- compclltd 
other  prize,  they  should  put  some  hands  on  board  such  prize,  and  send  her  to  to  go  or 
Bristol,  but  the  ship  in  question  should  proceed  with  the  merchant's  goods,  takon  oat 
Aflother  prase  was  taken  in  the  due  course  of  the  voyage,  and  the  captain  gave  ^^  ^^^  ^^f 
orders  to  some  of  the  crew  to  carry  the  prize  to  Bristol,  and  designed  to  go  on  *'*' 
to  Newfoundland,  but  the  crew  opposed  him,  and  insisted  he  should  go  back, 
though  he  acquainted  them  with  the  orders;  upon  which  he  was  forced  to  sub- 
«ut,  and  in  his  return  his  own  ship  was  taken,  but  the  prize  got  in  safe.     And 
now,  in -an  action  against  the  insurers,  it  was  insisted  that  this  was  such  a  devi- 
ation as  discharged  them«     But  the  Court  and  jury  held,  that  this  was  excused 
ky  the  force  upoa  the  master,  which  he  could  not  resist,  and  therefore  fell 
within  the  excuse  of  necessity,  which  had  always  been  allowed.     The  plain- 
tiff's counsel  would  have  made  barratry  of  it,  but  the  Chief  Justice  thought  it    - 
did  not  amoaat  to  that,  as  the  ship  was  not  run  away  with  in  order  to  defraud 
the  owners.     So  the  plaintiff  had  a  verdict  for  the  sum  insured. 

5.  Harrinoton  v.  Halkbld.  M.  T.  1778.  K,  B.  2  Park,  Ins.  304. 

In  an  action  oa  a  policy  of  insurance  of  the  ship  Atlantic,  warranted  to  sail 
with  convoy  from  England  to  St.  Kitts,  on  or  befo/e  the  1st  of  August;  the  And  if  a 
^aeetion  was,  whether  there  had  been  a  deviation  ?     The  ship  was  separated  ''JP  ^* 
from  her  convoy  by  a  storm.     The  captain  said,  his  object,  aHer  his  separa- ^"^'^^  ^ 
tion,  invariably  was  to  gain  St.  Kitts,  or  fait  in  with  the  convoy,  that  the  ship  coarse  by  a 
was  taken  by  an  American  privateer,  in  34  lat.  59  long.  Several  captains  were  storm,  sho 
examined,  who  swore  that  they  would  have  taken  the  same  course,  to  get  to  i>  not  obli 
Si.  Kttts,  or  regain  the  fleet.  K**^  *°  '• 

Lord  Mansfie'd.     The  single  question  is,  whether  the  captain  was  taken  as  jj^he  poiot 
be  was  going  to  St.  Kitts?     If  he  was  not,  he  is  perjured.     The  accoun  the  f^^Q, 
^ves  is,  that  on  the  28th  of  July  there  was  a  storm  which  separated  the  fleet ;  whence  she 
(hat  he  did  all  he  could  to  get  to  St.  Kitts,  and  to  direct  his  course  so  as  to  wm  driven, 
meet  the  convoy  crossing.     The  captain  goes  on  the  ground  not  to  reason  but  ''"^  '"V 
to  obey,  be  the  consequence  what  it  might.     He  knows  nothing  of  the  insur-  jj^*  ™^ 
soioa;  be  says  to  himself,  if  I  obey  1  am  doing  right.     As  to  the  protest,  I  do         ,^  ^|^^ 
not  see  that  it  contradicts  the  captain's  evidence.     Other  captains  have  looked  pQ^i  of  dee 
at  the  log-book  or  journal,  and  they  say  they  would  have  held  the  same  course,  tioation. 
Vetdici  for  the  plaintifl*. 

6.  Lawrence  v.  Sijdebottom,  H.  T.  1805.  K.  B.  2  Smith,  214;  S.  C.  6 

East,  45.  {  mA} 

On  the  25lh  the  captor  shortened  sail,  in  order  to  keep  in  company  with  La 
Brave.     On  the  26lh,  at  eleven  at  night,  they  did  the  same.     The  captain  de-  It  is  ao  ds 
fKwed  in  his  evidence,  that  he  did  not  do  this  for  his  own  safety,  but  in  order  to  J**'**"-** 

£rotect  the  captured  ship.     His  own  ship  afterwards  sprung  a  leak,  and  was  f^*^^™^ 
»s(;  but  the  captain  had  not  apprehended  any  danger  till  the  6th  of  ^oveoi-^f  |^|g^|^ 
tber,  when  the  vessel  was  sinking;  the  captain  removed  the  crew  and  their  ^^iii^aes 
cJolkes  into  La  Brave.     The  instructions  from  the  owners  were,  that  the  cap-  to  s  skip  ta 
tain  should  take  under  his  protection  any  ship  that  he  should  capture.     Tliis^ii 
cause  was  tried  before  Lord  Ellenborough,  and  a  verdict  was  bad  for  the  plain- 
Several  objections  were  made  at  the  trial;  and  it  was  first  contended^ 
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that  the  ship  was  not  sea^worthyt  The  defence  waa  afterwards  plaeed  woUiy 
on  the  que&tion  of  deviation;  and  it  was  urged,  that  there  was  a  deviation,  fint, 
when  the  ship  chased  and  captured  La  Brave;  secondly,  when  she  shortaned^ 
sail  and  waited  for  La  Brave.  His  lordship  left  the  two  questions  to  the  jury; 
first,  whether  the  ship  was  sea-worthy  at  sailing,  and  next  as  to  the  letter  of 
marque;  and  said  that  the  words  of  the  policy,  *'  with  liberty  to  chase,  cap^ 
ture,  and  man,"  imported  latitude  of  n  licence,  which,  though  difHcult  to  ex-* 
plain,  the  captain  had  not  exceeded.  He  however,  gave  the  defendant  liber* 
.    ty  to  move  for  a  nonsuit. 

Per  Cur.     What  the  captain  has  said  is  true,  that  he  did  not  Wail  for  Lm 
Brave  for  his  own  protection;  for,  under  the  instructions  he  reoeived  froar 
his  owners,  ho  was  to  attend  upon  and  convoy  the  prize.     It  has  heen  argued, 
that  it  is  absolutely  necessary,  under  the  letter  of  marque,  to  convoy  the  ship 
into  a  port;  but  that  argument  is  fallacious  in  considering  it  as  absolut^y  ne- 
cessary; for  the  prize  may  be  sent  into  port  properly  manned;  and,  when  a 
ship  goes  out  on  a  double  adventure  as  this  is.  the  insured  ought  to  have  a  stt^ 
ficient  crew  for  both  purposes.     If  this  is  not  absolutely  necessary  onder  the 
letter  of  marque,  then  it  comes  to  this  question,  whether,  under  a  liberty  of 
this  kind,  the  assured  can  reduce  the  crew  to  a  dangerous  extent  by  manning 
the  prize,  so  that  she  is  obliged  to  keep  her  company  and  loiter  beyond  tho 
proper  time  of  performing  her  voyage  for  the  purpose  of  protecting  her?     We 
should  feci  very  great  di^culty  in  saying,  if  a  ship  should  be  in  danger,  ano* 
ther  ship  which  was  insured  should  not  stop  to  assist  her.     Indeed,  if  it  be  a 
deviation  to  stop,  for  the  purpose  of  assistance  in  distress,  we  do  not  under** 
stand  what  can  be  or  not  a  deviation.     But  that  necessity  did  not  occur  in  this 
case;  for  though  the  prize  once  carried  au'ay  her  topmast,  that  ia  a  very  slight 
and  ordinary  accident,  and  she  repaired  it  without  assistance 
7.  D'AcuiLAR  V,  ToBiv.  E.  T.  131G.  C.  P.  HoU,  185;  S.  C.  2  Marsh,  265. 
It  ii  not  s        The  ship  sailed  from  Jamaica  without  convoy  on  the  6th  of  July,  1814;  ar- 
foVa  fhr     "^^^  ^*  Trinidad  on  the  10th;  sailed  from  thence  on  the  1st  of  August;  called 
r  215   I  *'  ^^®  Havannah;  and  was  afterwards  captured,  in  the  course  of  her  voyage 
tJ  l^y^jl/^  to  England,  b)-  an  American  privateer.     It  was  objected  for  the  defendant, 
regular    *   drsi^  that  the  captain  had  been  guilty  of  a  deviation  in  calling  at  the  Havan- 
track  for      nah;  but,  it  appearing  that  he  had  done  so  for  the  purpose  of  keeping  oonvoy, 
the  parposethe  Chief  Justice  held,  that,  as  he  was  acting  for  the  benefit  of  the  underwri- 
of  teeking  jers,  he  must  be  considered  as  their  agent,  and  was,  therefore,  jufltiiied  in  so 
when  Voria  ^°^"S-     Secondly,  the  defendant  objected  that  the  voyage  frotn  Jamaica  witb- 
Jide  for  the  ?"'  convoy,  or  a  licence  from  the  person  authorized  to  grant  licences  at  Jama* 
"benefit  of    ica,  was  illegal,  and  called  a  cleik  of  the  Admiralty,  who  stated,  that  Admiral 
all  concern  Brown,  who  then  commanded  on  the  Jamaica  station,  had  authority  to  appoint, 
•d,  nnleai    and  had  appointed,  convoy,  and  granted  lic^'nces.     But  the  orders  from  the 
piwhib?ied   ^<^°°^'3^*y>  "P^^r  which  Admiral  Brown  derived  his  authority,  were  not  pro- 
by  the         duced,  and  his  lordship  considered  that  without  them  the  proof  of  the  admiral^ 
tirma  of      authority  was  incomplete,  and  a  verdict  was  accordingly  found  for  the  plaintiflfl 
the  polic}'.       Per  Cur.     We  will  confine  the  defendant  to  the  point  which  he  has  raised; 
but  in  such  a  case  as  this  we  cannot  refuse  to  permit  his  going  into  this  defence. 
The  money  should,  however,  be  brought  into  court,  because  this  is  a  defence 
which  does  not  go  to  the  merits;  but  (on  its  being  urged  that  the  money  should 
be  paid  in  all  the  actions)  only  in  the  present  action;  for,  though  there  are  cir- 
cumstances under  which  wo  should  direct  the  money  to  be  paid  into  court  in 
all  the  actions,  yet  where  a  defendant  has  been  deprived  by  mistake  of  a  part 
of  his  evidence,  we  think  that  is  a  condition  which  should  not  be  imposed. 
8.  WooLP  V.  Cloggett.  M.  T.  1800.  N.  P.  3  Esp  257. 
SioksMiea      The  defence  relied  upon  was  a  deviation.   The  ship  in  the  course  of  the  voy- 

th*  ^^^^  "^®>  ^***^  P"^  *"^°  ^^'®  P^^'^  *^^  Plymouth,  which  was  out  of  the  common  course 
•r*e^w  to  of  her  voyage,  where  she  remained  fourteen  days.  The  answer  set  up  by  the 
Afford  an  plaintiff  to  this  was,  that  afler  the  ship  had  sailed,  the  captain  was  taken  ill 
•acBM  for  ^ith  a  severe  lit  of  the  gravel;  that  the  mate  having  pricked  his  finger  by  ac- 
a  deviation,  cident,  his  hand  and  arm  swelled  to  such  a  degree,  as  to  render  him  incapaUe 
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of  doing  V»  doty;  nni  that  they  put  into  Plymouth  for  the  purpose  of  procuring  inakM  it 
medical  aaaiatance.     The  fhcts  of  the  illness  of  the  captain  and  mate,  of  their  incambaai 
gotttg  into  P\yniouth,  and  applying  to  a  surgeon  there,  were  proved;  but  it  ap-*? /i^^  f^^^ 
peared  on  tUe  cross-examination  of  the  witnesses,  that  the  surgeon  of  the  ^hip^^^^ 
Was  unproTtded  with  the  proper  instruments  and  medicines.        »  show  that 

Lord  Eldoo,  C.  J.  was  of  opinion,  that  if,  by  the  visitation  of  Grod,  so  many  proper  me 
of  the  crew,  who  were  otherwise  sufficient,  became  so  afflicted  with  sickness  dioine,  lie. 
as  te  be  incapable  of  navigating  the  ship,  such  an  illness  of  the  crew  was  a  ne-  r^f*  f*^ 
cessit/  which  might  justify  a  deviation;  but  when  it  was  set  up  as  a  justifica- 
tiOQ  of  a  delation,  he  thought  it  incumbent  on  the  plaintiflPto  show  that  he  had 
pvoTided  against  what  was  so  the  act  of  God,  by  every  proper  precaution,  as 
to  medic'mea  and  necessaries  for  the  voyage,  as  much  as  he  was  bound  with 
nespect  to  the  tightness  of  the  ship.     It  was  in  evidence  that  a  surgeon  was 
necessary  in  snch  voyages  as  the  one  insured.     If  therefore  sickness  was  to 
he  set  up  as  an  excuse  for  deviation,  the  plaint  iff  should  show  that  the  surgeon 
was  provided  with  such  medicines  and  instruments  as  would  probably,  become   i  ^ig  i 
aecessaiy  in  the  course  of  the  voyage^  arising  from  the  common  casualties  of  ' 

mankind.     He  thought  in  the  present  case  that  that  had  not  been  done. 

\^c)  DiUy  of  master  in  case  of  deviaHon. 
Lav/lbre  v.  Wilson.  M.  T.  1779.  K.  B.  Doug.  ^4. 

The  voyage  insured  was  described  in  the  following  words:  '^At  and  fromlfeaianr 
Port  L'Orieirt  to  Pondicherry,  Madras,  and  China,  and  at  and  from  thence  «d  ship  q«it 
back  to  the  Bhip^B  port  or  ports  of  discharge  in  Franco,  with  liberty  to  touch  j^^^^"jy 
tn  the  outward  or  homeward-bound  voyage,  at  the  isles  of  Franco  and  ®^ur- J^ vj. 
bon,  and  at  all  or  any  other  place  or  places  what  or  wheresoever.''    And  there  ^w  from 
was  this  additfona!  clause  in  a  subsequent  part  of  the  policy,  viz.  "  And  it  shall  neeeMity, 
be  lawful  for  the  said  ship  in  this  voyage  to  proceed  and  sail  to,  and  touch  and  »be  meet 
*ay  at  any  ports  or  places  whatsoever,  as  well  on  this  side  as  on  the  other  side  P«'«w  tbe 
of  the  Cape  of  Good  Hope,  without  being  deemed  a  deviation."     It  was  in"*''  V^ 
the  opening  for  the  plaintiffs  insisted,  that  under  the  general  liberty  given  by  cemty  in 
th^  policy,  of  touching  at  all  places  whatsoever,  the  vessel  might  go  to  Ben- the  direst 
gal,  which,  by  the  operations  of  those  words,  was  as  much  part  of  the  voyage  coarse,  and 
aa  if  it  had  been  e^rpressly  named.     That  the  ship  being  there,  the  voyage  in  tbe 
might  be  abridged,  and  her  further  progress  to  China  abandoned;  for  that  ves-*''*^*^ 
aels  insured  may  always  return  back  from  any  point  within  the  limits  of  the  ""^  * 
rofoge  contained  in  the  policy.     Lord  Mansfield,  however,  having  intimated 
aciear  opinion  that  the  general  words  were,  by  the  expressions  of '^  in  the  out- 
Ward  or  homeward  voyage,"  and  ^^  in  the  voyage,"  qualified  and  restrained  so 
as  to  mean  "  all  places  whatsoever  in  the  usual  course  of  the  voyage  to  and 
from  the  places  mentioned  in  the  policy;"  this  ground  was  immediately  ahan- 
doaed,  and  never  further  mentioned  by  the  counsel  for  the  plaintitTs  in  the 
progress  of  these  causes.     The  plaintiffs  rested  their  case  chiefly  on  another 
groand,  viz.  that  the  voyage  to  Bengal  was  adopted  by  necessity  for  the  safety 
of  the  ship,  upon  the  bona  fide  opinion  ef  the  captain  and  the  rest  of  the  officers 
and  of  one  Berard,  the  supercargo,  who  had  the  principal  management.     To 
prova  this  necessity,  it  was  sworn  by  Berard  and  four  mates  that  the  ship  had 
been  detained  longer  in  Europe  than  at  first  was  foreseen,  and  that  she  met 
with  extreme  bad  weather  on  her  outward  passage,  and  at  Pondicherry  was  so 
leaky,  that  it  appeared  to  them,  upon  consultation,  that  she  must  be  careened, 
which  could  only  be  done  at  Bengal,  there  being  no  other  place  so  near  as  for 
Jier,  in  her  then  situation,  to  be  able  to  proceed  to  it  with  safety,  where  that 
operation  could  he  performed;  for  that  no  harbour  between  Pondicherry  and 
the  Ganges  on  one  side,  and  Pondicherry  and  Bombay  on  the  other,  would 
admit  of  so  largA  a  vessel  being  hove  down,  her  burthen  being  near  800  tons. 
Indeed,  it  toliied  but  when  they  got  to  Beagal,  that  she  could  be  repaired 
arithout  careening;  but  this  was  only  discovered,  they  said,  after  she  was 

*  An  aiithori«ed  restriction  imposed  by  the  assured  on  the  captain's  election  is  imroateri- 
«f,  when  tbe  event  proven  that  be  would  have  no  opportunitv  of  makioc  one  ;  Hnclton  ▼. 
Ailaot,  1  M.  ft  B.  49.  rr  . 
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unloaded  of  much  more  of  her  coatents  than  could  have  been  done  wkh  sa&if 
ia  the  open  road  of  Pondicherry .  All  the  witnesses  for  the  plaiatifli  swore 
1  217  ]  that  they  took  the  resolution  of  g-oing  to  Bengal  much  against  their  inclinatioa; 
for  that  it  would  have  not  only  been  more  for  the  advantage  of  the  owners,  but 
also  more  for  t)ieir  private  interest  as  individuals,  to  go  to  China,  they  having 
prepared  their  own  adventures  for  (hat  market.  Besides  the  circumstance  of 
the  leak,  they  assigned  an  additional  reason  for  relinquishing  the  voyage  to 
China,  viz,  that  they  had  been  detained  so  long  at  Pondicherry,  from  delays 
in  unloading  their  outward-bound  cargo,  that  they  were  not  ready  to  leave  that 
place  till  it  was  too  late  to  undertake  the  China  voyage  with  any  degree  of 
prudence  or  safety;  and  they  said  Bengal  was  the  best  place  they  could  go  to 
winter  at. 

Per  Cur,'  If  this  application  were  upon  the  ground  of  impeaching  the  (es* 
timony  of  the  plaintiff's  witnesses,  whatever  our  private  sentiments  might  be, 
after  two  concurrent  verdicts  we  should  not  be  inclined  to  interpose.  But 
without  impeaching  there  ought  to  be  a  new  trial ,  or  rather  that  the  case  has 
be^n  ill  decided.  The  question  is,  whether  without  imputation  on  any  body, 
circumstances  have  not  happened  to  take  the  voyage  out  of  the  policy?'  A 
deviation  from  necessity  must  be  justified  both  as  to  substance  and  manner. 
Nothing  more  must  be  done  than  what  the  necessity  requires.  The  true  ob- 
jection to  a  deviation  is  not  the  increjase  of  the  risk.  If  that  were  so,  it  would 
only  be  necssary  to  give  an  additional  or  another  voyage  for  that  which  has 
been  insured.  If  the  voyage  to  Bengal  was  unavoidable,  where  was  the 
necessity  to  trade?  All  the  ports  touched  at  were  out  of  the  direct  course, 
and  six  weeks  or  two  months  were  consumed,  instead  of  six  days.  The 
justice  of  the  case  required  a  different  decision. — The  rule  must  be  made  ab- 
solute. 
(M)  Relative  to  the  nature  and  effect  of  liberty  being  oivsy,  by  tab 

TERM  OF  THE  POLICY,  TO  TOUCH,  &C.  &,C.,  AT  FATICULAR  FLAC£S«* 

(a)  lAcense  to  touch. 
1.  Mellish  V.  Andrews.  M.  T.  1812.  K.  B.  16  East,  312;  S.  C.  5  Taunt 

495. 
Liberty  to  Policy  of  assurance  on  goods  at  from  London,  to  the  ship's  discharging 
toaeh  at  port  or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders 
any  port  or  Qfnp J  Qther  purpose;  and  to  touch  and  stay  at  any  port  or  places  whatao- 
portsfor  ever  and  wheresoever.  The  Court  held  that  the  ship  having  touched  at  C. 
not  war  ^^^  orders,  and  gone  to  S.,  a  more  distant  port,  for  further  orders;  and  havioff 
rant  tiM  aa  received  orders  at  G.,  because  it  was  unsafe  to  land  there,  to  return  to  C.  and 
■arsH'a  ra  wait  for  orders,  might  so  return  to  C.  without  being  guilty  of  a  deviation;  it 
[  218  ]  being  found  that  she  went  to  S.  for  orders  in  the  prosecution  of  her  voyagei 
tracing  his  and  returned  to  C.  to  obtain  orders  as  to  the  further  progress  of  the  voyage, 
e««™«-        and  no  fraud  being  found. 

If    voi*  I*  ^*  ^^^^N"*^  ^-  Senhouse.  T.  T.  1810.  C.  P.  3  Taunt,  16. 

•aUanmore  Action  upon  a  policy  from  London  ta  Trinidad,  or  the  Spanish  Main,  with, 
than  one  of^^l^^®  ^<^  c^'l  ^^  ^^^  ^^  ^^7  of  the  West  India  islands  or  settlements,  and  with  li- 
the places  berty  to  touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever, 
of  call,  she  The  ship  having  got  to  Demerara,  she  gave  up  all  idea  of  going  to  the  Spaaish 
maat  take  Main,  for  she  was  going  to  Martinique;  and  the  captain  had  no  instructions 
orf"  iwin  ^*!''  Trinidad,  either  from  England  or  Demerara;  and  the  touching  at  Marti- 
ed  or  in  nique  was  quite  inconsistent  with  the  prosecution  of  the  voyage  to  Trinidad  <» 
the  asoal  the  Spanish  Main.  The  ship  thence  goes  to  St.  Thomas,  probably  for  a  coa»- 
eonne  mercial  purpose;  but  it  is  quite  out  of  the  voyage  to  Trinidad,  and  it  seema 
when  not     fi^o  out  of  the  voyage  to  the  Spanish  Main. 

order         *  '^^*  strictnesfl  with  which  the  law  regards  deviation  has  occasioned  the  introduction  of 
*  '    a  claui^e,  which  is  now  inserted  in  every  policyi   by  which  it  is  declared  that,  "  it  shall  be 

lawful  for  the  ship,  &c.  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at.  any 
ports  or  places  wnatsoover,"  or  at  certain  specified  places,  as  "  all  or  any  of  the  West  india 
ralandst  k.c.**  with  the  addition,  when  necessary,  of  the  words  *'  forwards  and  backwarda," 
and  with  leave  to  return  (or  according  to  cirriiaiPtaDre«)  of  the  ca«a>  tvitbout  prejudice  to 
the  iusnrance. 
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P^  Ctir.     At  the  trtat  the  defendant  was  not  so  well  prepared  for  trial  as 
night  be,  (or  reasons  of  surprise  which  he  has  assigned.     The  assured  con- 
tended at  the  trial,  that  he  had  a  right  to  go  to  St.  Thomas's  first,  and  then  to 
Trinidad,  as  within  the  liberty;  and  the  jury  was  accordingly  directed;  so  that 
It  has  never  been  left  distinctly  to  the  jury,  whether  the  ship  %vas  in  her  voy- 
age to  Trinidad  at  the  time  of  her  loss.     And  though  at  the  trial  the  judge  was 
struck  with  the  largeness  of  these  words,  as  giving  liberty  to  the  ship  to  go  any 
where  she  pleases,  to  any  island  in  any  course,  it  must  be  confined  to  the 
Toyage  insured,  that  is,  to  some  port  in  the  course  of  the  voyage  to  Trinidad 
and  the  Spanish  Main;  otherwise  we  do  not  see  where  the  voyage  is  to  end; 
Cbey  might  make  it  last  two  years,  by  going  to  every  West  India  island  except 
Sf.  iX>mingo  and  Jamaica;  and  the  larger  the  words  are  the  more  necessary 
is  this  construction;  else  the  ship  might  trade  and  barter  without  any  termina- 
tion.    It  is,  therefore,  very  fit  there  should  be  a  new  trial  in  this  cause,  not 
waiting  for  another  cause  to  be  tried;  and  as  it  was  not  tried,  owing  to  my 
misunderstanding  of  the  policy,  it  must  be  without  costs.     Lavabre  v.  Wilson 
is  very  strong;  acnl  the  case  of  Hog^v.  Horner,  in  Marshal,  is  prodigiously 
strong;  for  the  number  of  ports  in  Fortugal  being  very  small,  and  the  extent 
of  the  coast  short,  there  is  the  less  necessity  for  the  restriction  of  taking  it  id 
course  of  the  voyage  from  London  to  Portugal;  but  for  these  reasons  we 
think  this  liberty  must  be  restricted  to  places  to  be  taken  in  the  course  of  the 
royage  from  London  to  Trinidad  and  the  Spanish  Main^  and  that  there  must 
be  a  Dew  trial 

3.  VioLETT  v.  Allnutt.  E.  T.  1811.  C.  p.  S  Taunt.,419. 

The  plaintiff,  intending  to  ship  goods  on  the  voyage  insured  to  the  amount  A  policy  •■ 
of  3, 130/.  14».,  caused  insurance  to  be  effected  for  that  sum.     That  the  goods  **^i  ** 
loaded  on  board  the  Lion,  at  Plymouth  amounted,  including  charges,  to  1 ,800/.  ^^  ^^^ 
16$.;  that  the  ship  proceeded  from  Plymouth  to  Penzance,  for  the  purpose  ofi^ith  liber 
completing  her  lading,  and  there  received  on  board,  on  account  of  the  plain-    |  219  1 
tiff,  the  remainder  of  her  cargo,  consisting  of  651  hogsheads  of  pressed  pilch-  ty  to  toaclk 
ards,  amounting,  including  charges,  to  1  ,§4*2/.  88.     That  while  the  ship  was  •(  ^-  for 
lying  at  St.  Michaels  Mount  Pier,  atPenzance,  waiting  for  a  favourable  wind*"^  '*"w-* 
to  proceed  on  the  voyage,  she  was  stranded,  and  the  cargo  received  damage,  J^  ^ 
by  which  a  general  and  a  particular  average  was  incurred.     That  the  general  ginning  tk* 
average,  and  the  particular  average  upon  the'goods  taken  in  at  Plymouth,  adventars 
amouated  together  to  the  sum  of  23/.  85.  6d.  per  cent.,  which  the  defendant  f'ona 'ho 
had  paid  into  court;  and  'the  particular  average  on  the  goods  loaded  at  Pen- **{*^*°*.** 
zance  amounted  to  19/.  12».  4d.  percent.,  which  the  defendant  contended  he*|^®*|j" 
was  not  liable  to  pay  by  the  terms  of  the  policy  in  question.     It  was  agreed  |>ert7  to 
that  the  only  question  to  be  tried  was,  whether  the  defendant  was  liable  for  tonch  at 
the  loss  on  the  goods  taken  on  board  at  Penzance?  and  that  in  case  a  verdict  C  fortho  ' 
should  be  found  for  the  plaintiflT,  the  same  should  be  held  for  39/.  4s.  Bd.  being  P"?®"?  ^^ 
the  remainder  of  the  sum  claimed  in  this  action.     The  jury  having  found  a  |*^"Jj!?L 
verdict  (or  the  plaintiff,  it  was  moved  to  set  it  aside,  upon  the  ground  that  theg^g^  „ 
peTTnission  to  touch  at  Penzance  did  not  include  the  touching  there  for  the  sored, 
purpose  of  taking  in  further  cargo,  and  that  by  the  terms  of  the  policy  the  in- 
snrance  attached  only  on  the  cargo  to  be  loaded  at  Plymouth.     But  the  Court 
held  there  was  no  weight  in  the  objections. 

4.  Mellish  v.  Andrews.  M.  T.    1813.  K.  B.  2  M.  &  S.  27. 

Policy  of  assurance  an  goods  at  and  from  London  to  the  ship^s  discharging  Undorap© 
port  or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders  |j**y  •J  ■"* 
or  any  other  purpose,  and  to  touch  and  stay  at  any  ports  or  places  whatsoever  \^*""^^ 
and  wheresoever.     The  ship  having  touched  at  C.  for  orders,  and  gone  on  to  ghip»,  ^ig 
a  more  distant  port  for  further  orders,  and  having  received  orders  at  S.,  be-eharfisg 
canse  it  was  unsafe  to  land  there;  the  counsel  for  the  plaintiflf  stated  the  ques-  port  or 
tion  intended  to  be  raised  by  the  defendant  on  this  special  verdict  to  be,  whe-P<>rts  In  tho 
ther,  on  the  construction  of  this  policy,  it  being  found  by  the  jury  that  the  ^^s-?^?**** 
aurod  w«re  in  the  bonajtde  prosecution  of  the  voyage,  they  were  at  liberty  to  JJJ^LjJJjf 
go  b«ek  to  Carlsham  a  second  time  for  orders?  lie  oonteiided  that  they  were-, 
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ealiT  port,  that  they  might  retrace  their  eteps,  and  seek  a  pert  in  aa  ioverae  order;  and 

with  liberty  |^j.  ^|^J^  ^^  referred  to  the  terms  of  the  policy,  which  he  said  were  as  large  as 

an?  port  or  po^^^hle,  to  indicate  an  intention  of  leaving  to  the  assured  a  discretion  to  act 

porta  for      according  as  circumstances  should  require.     The  policy  specifies  no  port  of 

orders, or    destination;  it  is  only  to  the  ship's  discharging  port;  and  tbi;)  is  accounted  for 

any  other    by  the  state  of  the  Baltic  trade  at  that  time,  which  rendered  it  impossible  (o 

ff'^S**'*     ascertain  beforehand  a  port  of  safety.     The  language,  therefore,  of  the  policy 

may  a?tor  ^^^  adapted  to  the  shifting  condition  of  the  Baltic  commerce,  and  did  not  li- 

loQchinget  "^^^  ^^^  assured  to  any  particular  port.     And   as  they  had  an  ultimate  port  to 

and  paaaing  seek,  they  had  also  liberty  '^  to  touch  at  any  jports  for  orders  or  any  other  pur*- 

'      a  port,  re     pose,"  without  restriction  as  to  the  particular  course  in  order  of  touching  at 

traee  her     gu^jb  ports.     This,  indeed,  is  denied  by  the  defendant  and  upon  this  the  ques** 

revwiru  if  *'^"  turns.     It  is  admitted  that  the  assured  might  seek  a  port  of  discbarge  any 

I   ^20  1    ^^^^^  within  the  Baltic;  but  it  is  denied  that  they  were  at  liberty  to  touch  at 

done  with   P^^'^^  in  any  other  than  a  progressive  order,  and  that  having  once  touched  at 

ont  fraad,    a  port,  they  could  return  thither.     But  it  is  obvious  that  such  restriction  might 

and  io  the  defeat  the  whole  object  for  which  the  liberty  was  ^iven,  and  indeed  the  voyage 

bona  fide  itself;  for,  suppose  the  ship  in  the  first  instance  had  gone  \o  the  most  distant 

^j!^^^"^^*  port  in  the  Baltic  for  orders,  and  been  frustrated  in  her  expectations,  there, 

▼entare*      according  to  the  argument  of  the  defendant  the  liberty  would  be  extinct,  be^ 

aeciM,  had  cause  every  port  at  which  she  could  afterward  tojjch  for  orders  would  be  in  a 

there  boon  retrograde  course;  and  if  she  could  not  touch  for  orders,  neither  is  it  possible 

a  fixed        to  conceive  how  she  could  ever  reach  a  port  of  discharge.     It,  therefor^ 

""'*••     seems  an  answer  to  such  an  argument  to  say,  that  the  policy  contains  no  such 

express  restriction,  and  that  to  imply  one  would  be  contrary  to  the  apparent 

intention  of  the  parties. 

Per  Cur,     The  question  is,  whether  the  ship  was  not  under  the  protection 

of  the  policy  in  her  return  back  to  Carlsham?     The  contract  of  the  parties 

must  depend  on  the  terms  of  the  policy,  which  do  not  point  out  any  definite 

port  of  discharge.     The  policy  is  "  at  and  from  London  to  the  ship's  discharge 

ing  port"  generally,  "  with  liberty  to  touch  at  any  ports  for  orders  or  any 

other  purpose."     That  is  as  large  as  possible.     What  reason  or  authority  is 

there  which  says,  that  where  a  particular  port  of  discharge  is  not  fixed,  and 

where  there  is  a  liberty  to  touch  at  any  ports  for  orders,  their  having  once 

touched  at  a  port,  and  having  been  told  to  go  back  to  that  port,  the  assured 

-  must  go  on  elsewhere  to  another  port,  where,  if  it  be  hostile,  the  inevitable 

consequence  would  be  that  the  ship  must  be  lost?     The  argument  is,  that  the 

ship  should  have  discharged  the  orders  at  Swinnemunde,  and  not  ,have  gone 

back.     If  she  had  done  so,  she  would  not  then  have  been  under  any  orders  to 

go  to  her  port  of  discharge.     I  think,  therefore,  that  the  ship  was  under  pro* 

taction  of  tho  policy  in  the  same  manner  as  if  the  words  '^  backwards  and  fbr« 

wards,  or  sideways,"  had  been  introduced. 

Policffrom  ^*  Andrews  v.  Melish,  E.  T.   1814.  C.  P.  5  Taunt.  496. 

LondoD  to       Under  a  policy  from  London  to  the  ship's  discharging  port  or  ports  in  the 

the  ahip'a    Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders  or  any  other  pur- 

discborging  pose;  it  was  admitted  that  the  assured  had  not  an  indefinite  liberty,  but  thai 

m>rt  in  the  the  course  pursued  was  within  the  meaning  of  the  contract.     Though  it  was 

wUhlibortv  "*^*  competent  to  refer  to  the  state  of  Europe  for  the  circumstances  that  dictat*' 

to  toaeh  at  ^^  ^^®  terms  of  the  policy,  yet  the  expressions  used  showed  that  there  was 

any  port  or  aome  necessity  which  induced  the  parties  to  contract  for  a  larger  liberty  than 

portfl  for  or  usual.     It  was  not  necessary  that  the  port  where  the  ship  was  to  receive  her 

doffi;  the      orders  should  be  in  the  course  to  the  discharging  port.     No  distinct  point  of 

iM^la"'?'    the  Bahic  being  named,  to  which  the  ship  should  go  for  orders;  she  might  go 

di«oliarainc  ^^'  orders  to  the  most  extreme  point,  whjch  wnuld  render  it  necessary  for  her 

port  iff  fix^^  ^'^^^  ^  retrograde  course  from  that  point  to  her  port  of  discharge;  other-r 

ad,  go  baek  wise  the  liberty  given  should  have  been  thus  limited, --~to  call  for  orders  at 

wards  or     any  port  in  the  Baltic,  provided  her  port  of  discharge  lay  beyond  it.     The 

^•^"2*  ^  probable  duration  of  the  time  to  which  the  risk  may  extend  is  a  matter  for  the 

P*""  **     consider^tioQ  of  the  pbriics  before  they  ent^r  ipto  tl^e  9oiitr«cl;  hat  i|  ca^M 
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afi«et  the  ceostnictioii  of  the  policy.     Ifthe  liberty  given  had  been  abused  by    [  ^1  ] 
waiting  a  time  in  the  Bultic,  while  the  assured  were  waiting   for  {>oHtical  oi^®'*  ii^ 
changes,  that  would  have  been  a  good  ground  of  defence  on  the  merits;  but  ^"7  "^k^f 
here  it  is  to  be  inferred  that  the  plaintiff  has  made  only  a  fair  use  of  the  policy.  ^^  ^ 

Per  Cur.  The  facts  are,  that  the  ship  sailed  from  Lisbon  to  the  Baltic  in 
search  of  a  port  to  discharge  her  cargo;  she  then  proceeded  to  Carlsham;  the 
^ent  there  and  the  assured  directed  the  master  to  proceed  to  Swinnemunde; 
he  proceeded  with  the  ship  to  Swinnemunde,  and  was  told  by  the  agent  of  the 
aBsared  at  that  place  that  he  could  not  safely  land  there,  and  should  return 
to  dariabam  for  orders.  In  obedience  to  these  directions  he  did  return  to  Carl*' 
BbaiB,  and  sustained  some  damage  in  his  way  thither;  and  while  he  was  re- 
^iriag  k  at  Carlsham^  the  ship  was  seized  there  by  the  government  of  the 
country,  and  the  cargo  thereby  lost.  For  the  plaintiflf  in  error  it  has  been 
4;onteDded,  and  that  truly,  that  upon  an  insurance  at  and  from  London  to  the 
flhip'a  dfiacbarging  port  or  ports,  the  assured  is  not  at  liberty  to  take  those  porta 
in  any  order  other  than  (hat  in  which  they  lie  in,  proceeding  from  the  lermintu 
«  9110  to  the  first  of  such  ports,  and  so  from  port  to  port,  until  he  comes  to  the 
last  Also,  that  under  the  liberty  to  touch  and  stay,  the  assured  cannot  touch 
and  stay  at  any  port  otherwise  than  in  the  abovemontioned  line.  To  all  this 
we  agree;  but  in  all  the  cases  which  have  been  decided  on  that  principle,  the 
ehip'a  poH  or  ports  of  discharge  has  been  a  fixed  point,  to  such  cases  the  prin- 
ci[^  may  be  applied.  The  sjup's  port  of  discharge  being  fixed,  she  is  not 
warrttnted  in  passuig  beyond  her  port  of  discharge  and  returning  to  it  again. 
In  the  case  ofChasoa  v.  Simmonds,  where  (he  insurance  was  from  London  to 
the  ahip^s  port  of  discharge  in  the  Straits  as  high  as  Messina,  the  assured 
•lected  Genoa.  la  the  present  case,  it  was  important  that  the  power  of  elect* 
ing  the  port  of  discharge  should  be  continued  to  the  very  latest  hour  of  the 
voyage.  It  is  evident  from  the  liberty  to  seek  for  orders  in  any  port  or  ports 
of  the  Baltic,  without  referring  to  the  knowledge  we  have  of  the  then  existing 
state  of  the  Baltic,  that  this  must  have  been  the  intention  of  the  parties.  It 
Ibllows,  that  the  assnred  must  have  had  agents  at  several  ports  in  the  Baltic 
to  which  he  could  apply  his  ship  for  orders;  at  Carlsham  the  roaster  is  refer- 
red to  Swinnemunde,  bat  not  as  a  port  of  discharge ;  it  is  only  for  orders.  He 
foes  to  Swinnemuade,  and  there  receives  orders  to  go.  back  again  to  Carls- 
am.  The  orders  he  received  at  Swinnemunde  are  such  as  rendered  it  im« 
possible  /or  him  to  do  any  thing  else  except  to  go  for  further  orders  to  Carls* 
bam;  be  does  accordingly  go  thither,  not  having  then  as  yet  ascertained  what 
was  to  be  the  ship^s  discharging  port,  and  upon  arriving  there  he  is  taken.  We 
«re  of  opinion,  that  under  a  policy  worded  as  this  is,  the  assured  had  a  right ' 
to  go  backwards  and  forwards  from  port  to  port  for  orders,  as  his  port  of  dis- 
charge, until  his  port  of  discharge  was  fixed.  j.  ^^^^  . 
15.  Rain  v.  Bkll.  H.  T.  1808,  K.  B.  9  East,  195.  S.  P.  UaqtHiRT  v.  Bar-   1  *^  I 

NABD.  H,  T.  1809.  C.  p.  1  Taunt,  450.  *  A     I*     is 

Insurance  at  and  from  the  ship's  loading  ports  on  the  coast  of  Spain  to  Loo- ^^JJ^^j^"* 
don,  with  liberty  io  touch  and  stay  at  every  port  or  place  whatsotiver,     ^I^em^jg^  ^^ 
^ury  found  expressly,  that  the  going  into  and  staying  at  Gibraltar  was  of  ne-u  inter 
cessity,  in  order  to  procure  a  supply  of  provisions;  and  that  the  stay  was  not  medimta 
longer  than  the  necessity  required;  and  it  was  proved  that  while  the  ^®^***^  ^^^JV^-r^ 
lay  there  the  capUio  received  on  board  some  chests  of  dollars.     This  fact,  and  ^J~  ~ 
this  finding  of  the  jury,  raised  the  question  of  law,  whether  the  taking  in  ^lawfttlly 
addttioeaJ  cargo  of  dollars  was  a  breaking  of  bulk  in  the  course  of  the  voyage,  tovbh^d, 
At  a  place  where  there  was  no  liberty  to  trade  given  by  the  policy^  so  as  topradM 
avoid  Uj  as  iacreasing  or  having  a  tendency  to  increase  the  risk?    The  point  *h«  '^  j* 
was  rery  fiilly  argued,  and  the  counsel  whp  argtied  that  this  amounted  *^.*]JJ|^^2r 
ilevfatien  rehed  on  the  case  in  4  £^p.  25.     But  the  Court  were  unanimous  in^r  the  voj 
deciding  (and  they  delivered  their  opinions  imalirn)^  that  as  the  jury  had  found  ,«  ^Uj 
that  the  whole  period  of  the  ship^s  stay  was  covered  by  the  necessity  whidh  «3. 
originally  induced  her  to  go  into  Gibraltar,  there  was  no  implied  warranty  in 
,mm  ^1^^  ^^^  the  ship  sh«U  not  trade,  ao  m  no  dela^  be  «ctiymD/  o^^oun^r 
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ed.     And  as  to  the  temptation  to  deviate,  held  out  to  the  master,  that  mtlst  al- 
ways be  a  question  for  the  jury,  as  in  other  cases  of  fraud,  whether  the  deTia- 
Policy  of    tion  or  delay  arose  from  the  trading  or  from  necessity;  and  an  intention  to  de- 
insarance    yiate,  not  carried  into  effect,  will  not  avoid  a  policy;  still  less  can  a  tempia* 
t^fi^l^""  tion  to  deviate  avoid  it. 

York,  with  7.  Hammond  v.  Reid.  M.  T.  1820.  K.  B.  4  B.  &  A.  12, 

leave  to  The  ship  sailed  from  Para  on  the  voyage  insured,  with  a  cargo  on  board, 

call  at  any  bound  for  iVew-York;  but  with  orders  from  the  plaintiff,  her  owner,  to  proceed 
®^*'\*  **!"*' in  the  first  instance  to  Barbadoes,  where  the  captain  was  directed  to  seU  th« 
r  ward  1  ^'*''S°  '^"^  receive  other  goods  on  board  in  exchange  for  it,  and  proceed  fro» 
•ndaonthe  thence  to  New  York,  after  calling  at  the  islands  of  St.  Bartholomew  and  St. 
passage,  Thomas,  two  of  the  leeward  islands,  for  the  purposes  after  stated.  When  the 
and  todis  vessel  sailed  from  Para  the  plaintiff  was  there,  and  intended  to  proceed  from 
[  223  ]  thence  in  another  vessel  direct  to  New  York,  where  ho  expected  to  meet  tt 
ehnrge,  ex  vessel,  also  belonging  to  himself,  called  the  Alice,  from  Liverpool,  which  last 
ehange,and  mci^tioncd  vessel  he  then  proposed  to  load  at  New  York,  with  goods  for  the 
board  the  **^*^  islands  of  St.  Bartholomeiv  and  St.  Thomas,  and  directed  the  captain  of 
whole  or  ^he  Arabella,  after  finishing  his  trading  at  Barbadoes^  to  proceed  to  St.  Bar* 
any  part  of  tholomcw  and  St.  Thomas,  for  the  purpose  of  obtaining  information  io*  regard 
any  cargo,  to  the  state  of  the  market,  and  on  other  8ul)jects  at  thotie  islands,,  with  the  vieMr 
at  any  port  of  forming  his  opinion  upon  the  speculation  he  proposed  to  enter  into  by  the 
BarUcoTar  ®^*^  ®^'P  -^**<^®»  ^*'^™  ^ew  York  to  those  islands.  The  Arabella  arrived  at 
ly.  At  all  or  Barbadoes  on  the  5th  of  March,  1817,  where  she  discharged  her  carffo,  and 
any  of  the  received  on  board  a  quantity  ot  sugar^  with  which  she  sailed  for  New  York  oo^ 
windward  the  4th  of  April  following,  intending  to  call  at  St.  Bartholomew's  and  St.  Tho-% 
*°**H**i  nifts's,  two  of  the  leeward  islands,  in  her  way  to  New  York.  In  the  course  at 
luids  with  *^'^  ^'oyage,  after  having  passed  the  islands  of  St  Bartholomew  and  St.  Thorn- 
oot  being  ^^t  ^^^  ^^^  1^^^  off  Savannah.  When  the  ship  sailed  from  Barbadoes,  on  th^' 
deemedany  4th  of  April,  her  objects  of  trade  were  at  an  end,  until  she  should  arrive  ftf 
deviation;  New  York;  and  she  pioceeded  to  the  islands  of  St.  Bartholomew  and  St. 
held,  that  Thomas  only  to  obtain  information  for  the  purpose  before  stated.  It  was  for 
"  \bB  ^h"**  *^^  plaintiff  contended,  that  the  going  to  the  islands  of  St.  Bartholomew  and 
kAvins  pro  ^^'  Thomas,  was  no  deviation.  Here  is  an  express  leave  given  to  touch  at 
ceeded  lo  .  ^H  or  any  of  the  windward  or  leeward  islands.  Under  that  liberty  the  vessel 
two  of  ihe   had  a  right  to  go  to  the  islands  in  question. 

leeward  iai  Per  Cur.  This  calling  at  the  islands  of  St.  Bartholomew  and  St.  Tliomas, 
•nds  for  a  ^y^g  f^^  ^  purpose  wholly  unconnected  with  the  voyage  in  question.  If,  as  it 
whoHv^A  ^^^^  ^^^^^  ^^^^  intelligence  to  be  obtained  there  wovld  be  likely  to  have  alterecl 
connected  *^^®  destination  of  the  ship,  the  question  would  be  difTerect  But  the  contrary 
with  the  is  expressly  stated  in  the  case;  for  it  is  stated,  that  it  had  a  reference  to  somQ 
vbyage,  new  adventure  to  be  subsequently  undertaken  in  another  vessel.  We  think,^ 
tlMt  It  was  therefore,  that  this  being  a  caNing  for  a  purpose  entirely  unconnected  with  thj& 
and  vitiated  ^^X^S*^'  ^^^^>  notwithstanding  the  words  in  the  policy,  a  deviation,  and  that  th^ 
the  insor      plaintiffs  were  entitled  to  recoxer. 

ance.  8.  Sollt  v.  Wihtmore.  M.  T.  1812.  K.  B.  5  B,  &  A.  45. 

|ly  a  policy  ^^^  defendant  subscribed  a  policy  of  insurance  upon  the  ship  Seeman,  ami' 
a  ship  was  the  risk  was  *'  at  and  from  Hull  to  her  port  or  ports  of  loading  in  the  Baltic 
insured  at  Sea  and  Gulf  of  Finland,  with  liberty  for  the  ship  in  the  aaid  voyage  to  proceed 
fj"**  ^''°"?  and  sail  to,  and  touch  ard  stay  at  any  port  or  places  whatsoever  and  whereso- 
rJ»rt  or  *'  ever,  for  all  purposes-,  particular^  at  Etsinore,  without  being  deemed  a  devia-? 
Sorts  of  tion."  The  policy  was  effected  by  the  plaintiffs  on  behalf  of  James  Phillips^ 
loading  in  ^vho  then  resided  at  Konigsberg,  in  Prussia,  and  was  the  party  interested  m 
the  Baltic  the  insurance  as  owner  of  the  ship.  The  ship,  on  the  9rd  of  October,  ]81d^ 
^•* J*"?  began  loadins^  on  board  at  Hull  sundry  packages  for  Elsinore,  sundry  other 
Fid  Packages  for  Dantzic,  and  sundry  other  packages  for  £  illau;  and  on  the  23rd 
wUh  liberty  ^^  October,  in  the  same  year,  set  sail  from  Hull  on  her  voyage  for  Elsinore^ 
to  proceed  Dantzic,  and  Pillau,  the  latter  being  her  intended  port  of  loading.  The  shipt 
to,  and  touched  at  ElsinQre,  and  loaded  there  the  goods  destined  for  that  place;  shd 
teach  and   afterwards  fiaiied  for  Dantzic,  and  arrived  there  c&  tke  IMt  of  t>eceQEi|>ef, 
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Rf8,  and  was  delivering  tile  goods  destined  for  Dantzic  antil  the  fdth  ofDe^atay  at, 
member,  1818,  when  she  proceeded  to  Pillau,  to  deliver  the  remainder  of  her*"^  port  or 
cargo.      Onthe^ilstof  December,  1318,  the  ship,  when  in  sight  of  Pi"au,P;^JJ*^J*^'^*' 
was  totally  loat  by  the  perils  of  the  sea.     The  premium  mentioned  in  the  poli-a,.  pur 
cy  waa  returned  by  the  defendant  to  the  plaintiffs  before  commencement  of  the  pone,  parti 
present  action.     It  was  admitted,  that  it  was  now  settled  by  the  case  of  Ruck- cola rly  at 
er  ▼.  AlJout,  15  East,  tZ78.  that  the  liberty  to  touch  at  any  port  or  place  what-  l^l,»nore, 
eoever  for  ail  purposes,  must  be  taken  to  mean  for  some  purpose  connected  !^"^<*°^  b* 
with  the  Toyaffe.  ^y,  ^bTu 

Per  Cur,      The  liberty  given  by  this  policy,  to  touch  at  any  ports  for  all  pur-  lioo. 
f>oses,  must  be  construed  to  mean  purposes  connected  with  the  voyage.    Here  The  aliip 
tbe  royaM  was  from  Hull  to  a  loading  port  in  tho  Baltic;  and  if  the  ship  had    [  ^'^4  | 
gone  to   £lsiaore  or  Dantzic,  to  see  if  she  could  get  a  cargo,  that  would  have  tooched 
been  a  purpose  connected  with  the  voyage,  and  consequently  would  not  have  ">>*l  "^y^ 
been  a  deviation.     But  the  vessel  in  fact  went  to  those  ports  for  the  purpose  ^^^  Dane* 
ef  delivering  goods,  which  was  wholly  unconnected  with  the  object  of  the  voy-  zje  to  doll 
age  insured.     Judgment  of  nonsuit.  ver  goods, 

9.  Urquhart  v.  Barnard.  H.  T,  1809.  C.  P.  1  Taunt.  450.  PilUo  bo 

The  plaintiff  had  effected  a  former  policy  to  the  amount  of  1,400/.  upon  the  >n«hor  port 
elh\^  i>e  Sangaao,  anddOO/,  on  her  cargo,  at  and  from  Lisbon  to  Madeira,  and  ^eld  thaS* 
Santos,  \a  South  America,  with  liberty  to  change  the  property  at  Madeira;  (hig^agi^ 
that  Camacho,  Belford,  and  Co. , the  owners,  by  a  letter  written  from  Lisbon  and  deviation. 
addressed  to  the  plainfif,  had  requested  him  to  alter  the  insurance  effected  on  ifanhip 
the  De  Sangaoo,  instead  of  Madeira  to  Santos,  Madeira  to  the  Cape  de  Verd  hat  liberty 
Islands,  where  she  would  take  in  salt«  and  Santos,  to  the  same  amount  on  the  t"  teoeh  at 
brig,  and  to  the  amount  ot   1,503/.  on  goods.     In  consequence  of  this  letter^  port,  it  n 
the  plaintiff  procured  to  be  indorsed  on  the  policy  a  memorandum,  by  which,  ^-^^  to  take 
«n  consideration  of  one  guinea  percent.,  the  underwriters  who  signed  it  agreed  j^  merchan 
to  pernut  the  vessel  to  touch  at  one  port  in  the  Cape  de  Verd  Islands,  to  take  dize  daring 
tn  salt.     The  plaititiff  also  soon  ader  effected  the  further  policy  upon  which  her  allow 
this  action  was  brooght,  for  1,^00/.  on  goods  by  the  De  Sangano  at  and  from  ^^  "^^T 
Madeira  to  Santos,  with  liberty  to  touch  at  the  Cape  De  Verd  Islands.     I'he  iJ^'Jo^ 
policy  also  contained  liberty  to  touch  and  stay  at  any  port  or  places  whatsoev-  q^i^  ^y 
er,  without  being  deemed  a  deviation.     The  loss  of  the  plaintiff's  interest  and  means 
the  defendant's  subscription  of  the  policy  were  admitted.     The  ship  sailed  thereof, 
irom  Lishoo,  and  took  in  an  additional  cargo  at  Madeira,   from  whence  she  excoed 
sailed,  bound  for  Santos.     In  the  course  of  the  voyage  she  touched  at  Bona  J^j  *  ^JJ  ^ 
Vista,  one  of  the  Cape  de  Verd  Islands,  where  she  remained  several  days,  and  i^,.  r^QiniQ 
loaded  a  considerable  quantity  of  salt  there  as  merchandize.     The  defendant  ^^g  thero, 
contended  that  this  was  an  equivalent  to  a  general  trading,  and  was,  therefore, 
a  deviatioa,  which  increased  the  risk  and  avoided  the  policy ;  for,  that  though 
the  memorandum  indorsed  on  the  former  policy  gave  liberty  to  touch  and  take 
in  salt,  the  policy  now  sued  on  gave  only  liberty  to  touch,  not  to  touch  and 
trade.     A  witness  proved,  and  the  jury  specially  found,  that  the  letter  above- 
mentioned  was  communicated  to  the  agent  who  signed  the  policy  for  the  de« 
fendant.     It  was  contended  that  this  letter  was  not  admissible  evidence;  but 
Mansfield,  C.  J.,  received  it,  and  a  verdict  was  found  for  the  plaintiff,  with  lib-* 
erty  to  nsove  to  set  it  aside,  and  to  enter  a  nonsuit. 

Per  Cur,  The  question  is,  whether  the  ship  having  liberty  to  touch  at  the 
Cape  de  Verd  Islands,  without  any  reason  assigned  for  it  in  the  policy,  the 
fltayiog  there  a  little  time  and  taking  in  this  shlt,  without  any  proof  that  the 
loss  was  at  all  occasioned  thereby,  is  to  be  considered  as  a  trading  which  va- 
cates the  policy,  because,  as  it  is  said,  the  memorandum  gave  only  liberty  to 
touch,  not  to  touch  and  trade.  It  is  doubtful,  nor  can  we  find  it  any  where 
defined,  what  is  the  precise  meaning  of  liberty  to  touch,  as  contradistinguished  r  g^  n 
from  the  meaning  of  liberty  to  touch  and  stay.  No  case  decides  the  difficul- 
ty, though  there  must  be  some  diOerence  between  the  (wo  phrases;  but  the 
time  of  staying  in  both  instances  is  perfectly  undefined;  and  no  case  decides 
how  kwg,  or  for  what  purpose,  a  ship  may  stay  under  the  licence  of  these 
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fcidus60.     We  have  been  always  extremely  averse  to  receive  partial  evidence 
to  vary  or  explain  a  written  contract;  but  tinder  the  circumstances  of  this  case 
the  Court  ia  of  opinion  that  the  latter  was  admissible  evidence,  and  that  it  ex- 
plains the  word  '^  touch;"  and  since  it  was  communicated  to  the  underwriters, 
they  must  have  known  for  what  purpose  this  word  was  introduced  into  the  po» 
licy ;  they  must  have  known  that  the  ship  was  to  trade  there,  and  Chat  the  po- 
licy contemplated  this  act.     It  was  assumed,  in  the  course  of  the  argument, 
that  the  taking  in  salt  was  equivalent  to  a  general  trading;  but  that  is  not  so. 
For  the  purposes  of  a  general  trading  it  might  have  been  necessary  to  unload' 
all  tho  cargo,  and  consume  much  time;  it  does  not. necessarily  follow  that  much 
time  was  consumed  in  taking  in  salt.     It  is  not,  therefore,  to  be  concluded 
that  the  ^'  liberty  to  touch"  authorizes  a  general  trading.     It  was  truly  said, 
that  if  a  general  custom  had  been  proved  for  ships  from  Madeira  to  Santos  to 
call  at  I  he  Cape  de  Verd  Islands,  to  take  in  salt,  it  would  have  been  a  sufficient 
answer  to  the  objection  which  imputes  a  deviation.     And  upon  what  princt- 
Where  a     P^^^  because,  if  the  underwriters  knew,  by  the  general  custom  of  the  trade, 
■btp  insared  that  the  touching  at  those  islands)  is  for  the  purpose  of  taking  in  salt,  the  assur* 
at  and         ed  are  entitled  to  do  it.  If  then  the  undewriters  knew  the  same  thing  by  means 
ftom  L'tM     of  an  express  communication  of  the  purpose  of  touching,  which  is,  in  this  in- 
bon  had  li  glance,  proved  to  have  been  made,  it  is  the  same  thing  as  if  they  had  had  no- 
eallat  an?   ^*^®  ^^  ^^®  general  usage  of  the  trade. 

one  port  fa  iO.  HoGG  v.  THorner.  T.  T.  1797.  K.  B.  2  Park,  Ins.  391;  S.  C.  1  Marsh 
Portngal  Ins.  186.  S.  P.  RoNTREss  v.  Reeve.  2  Park.  Ins.  445. 

for  any  par       A  ship  was  insured  at  and  from  Lisbon  to  a  port  in  England,  with  liberty  to 
pose  what   ^^\\  ^^  ^j^y  ^^^e  port  in  Portugal  for  any  purpose  whatever,  and  when  the  ship 
ihaubo  per  ^^^  sailed  from  Lisbon,  to  Farco,  to  complete  her  loading,  Farco  being  a  port 
miisioa       ^^  ^^*®  southward  of  Lisbon,  consequently,  lying  directly  but  of  the  course  oT 
UMut  be  re  the  voyago  to  England. 

strained  to  Lord  Kenyon.  I  am  of  opinion  that  the  liberty  given  by  this  policy  muak 
***•  "°'^**  be  restrained  to  a  permission  to  call  at  some  one  port  to  the  northward  of  Lia- 
^^g^^^  bon,  in  tho  course  of  the  voyage  to  England,  and  that  by  going  to  the  south- 
to  EnaUnd  w*""^  ^^^  assured  has  been  guilty  of  a  deviation. 

If  a  ship,  ^}'  Williams  v.  Suee.  M.  T.  1813.  K.  B.  N.  P.  3  Campb.  4^9. 

with  a  very  Policy  of  insurance  at  and  from  London  to  Bcrbice,  with  liberty  to  toucb 
exteniive  and  stay  at  any  ports  and  places  wiiatsoever  and  wheresoever,  and  for  all  pur- 
liberty  10  poses  whatsoever,  particularly  to  land,  load,  and  exchange  goods  without  be- 
toach  or  jng  deemed  a  deviation.  The  vessel  sailed  from  Portsmouth  on  the  25th  of 
Uwi  *oad,  September,  1812,  with  a  fleet  for  the  West  Indies,  under  convoy  of  his  Ma- 
andex  *  jesty's  ship  Narcissus;  they  arrived  off  Madeira  on  Saturday,  the  17th  of  Oc- 
[  226  ]  tober.  The  Sir  Sidney  Smith  had  taken  in  a  quantity  of  goods  for  that  island, 
ebange  which  the  captain  had  been  ordered  to  land  there,  and  for  which  wines  were  ta 
good«,  ea  be  sent  on  board.  He  began  to  land  the  goods  as  soon  as  be  arrived,  bet  not 
ter  a  port  being  allowed  to  work  on  the  Sunday  he  had  not  got  the  wines  on  board  till 
there  5(f  *^®  Slonday  at  noon.  The  Narcissus,  with  the  greatest  part  of  the  fleet  had 
long  for  s«il«d  away  the  preceding  day,  and  was  then  too  far  off  to  be  overtaken;  seven 
the  parposeor  eight  other  ships  belonging  to  the  fleet,  however,  were  left  behind  at  Ma- 
of  trade  deira,  and  they  all  agreed  to  sail  together  for  mutual  protection.  With  this 
that  »he  view  the  Sir  Sidney  Smith  remained  at  Madeira  till  the  24th  of  October;  she^ 
loses  ber  finally  parted  company  wkli  them  oH  Barbadoes,  and  on  the  1 9th  of  Novem- 
tbe  under  ^^^  ^*^  captured  by  an  American  privateer,  on  her  way  to  Berbice.  The 
writen  are  owner  of  the  goods  insured  was  on  board  during  the  voyage.  It  was  contend- 
discbarged  ed  that  the  underwriters  were  discharged  on  two  grounds:  Ist.  The  ship,  by 
on  the  putting  into  Madeira,  and  staying  behind  there  when  the  rest  of  the  fleet  had 
groond  of  sailed,  had  been  guilty  of  a  deviation.  2dly.  The  captain  bad  wilfully  desert- 
f^ihe^li '  ^^  ^^®  convoy;  and  as  this  was  done  with  the  privity  of  the  owner  of  the  goodff, 
beriy  muai  ^^^  was  on  board,  the  policy  was  vacated. 

be  eoutftm  Lord  Ellenborough*.  The  liberty  in  the  policy  must  be  construed  with  re- 
ed with  re  ference  to  the  main  scope  of  the  voyage  insured .  I  am  inclined  to  think  this  was 
Ctroaee  to    not  a  wilful  desertion  of  convoy  within  the  meaning  of  the  act,  sf  the  captaii^ 
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appears  to  have  acled  htmafidey  and  not  to  haye  been  aware  of  the  pteciie  the  Btm    * 
time  when  the  convoy  sailed  a#ay  from  Madeira. — Plaintiff  nonsuited.  toopt  of 

12.  Metcalpe  v.  Parry.  M.  T.  1814.  N.  P.  4  Campb.  123.  ?*»•  »<>J*«» 

FoYicy  on  rfiip  at  and  from  Antigua  to  England,  with  liberty  to  touch  at  all  Jt!^ 
ov  aay  of  the  West  India  iaianda,  Jamaiea  ineloded.     The  ship  anriired  at  An-  y^l^^  ^ 
ttgua  before  that  day,  and  continued  there  tilllhe  1st  of  November,  when  not  ^ntUua 
being  able  to  procure  a  full  homeward  cargo  she  sailed  for  that  purpose  to  St.  to  Eng 
Kittys,  which  is  out  of  the  line  of  the  voyage  to  England.     Here  she  remained  iond,  with 
te  complete  her  cargo  till  the  15th  of  January  following;  she  then  sailed  forl>b«rtyto 
I^oodon,  but  met  with  so  much  damage  on  the  voyage  that  she  was  forced  to?^"^''  *^ ''' 
put  into  Falmouth,  and  was  abandoned  to  the  underwriters.  tbe^V^ett 

Gibbe,  G.  J.     I  think  the  plaintiff  is  entitled  to  recover.     The  policy  ap*indw  i*! 
pears  to  me  to  have  authorised  the  ship  to  go  to  St.  Kitt's,  and  to  remain  there  aodi  (Jam 
tiU  her  homeward  cargo  was  completed.     There  is  a  liberty  to  touch  at  all  or<tiM  inda 
any  of  the  West  India  islands,  Jamaica  included;  this  shows  decisively  that^,^.^)*  ^^ 
they  might  be  taken  without  any  regard  to  their  geographical  order.     Jamaica'  ^^/°'^^ 
is  at  least  500  miles  out  of  the  direct  course  from  Antigua  to  England;  then|^„.  ofth* 
does  not  the  whole  scope  of  the  adventure,  as  described  in  the  policy,  show  Wwt  lodia 
that  the -ship  was  to  go  about  from  island  to  Island,  if  necessary,  for  the  pur- islands, 
nose  of  seeking  for  freight?     What  could  be  the  object  of  the  liberty  given  jl^^ofb  aot 
ker  to  touch  at  Jamaica,  if  she  could  not  stay  there  to  take  in  goods?     Wag »"  ™  direct 
she  to  go  500  miles  out  of  her  way  for  the  mere  pleasure  of  viewing  that  island  ADtiMm'to' 
and  askmg  for  news?     The  gentlemen  of  the  jury  say  that  this  is  the  winter  £o|r|^Bd, 
premium;  and  that  shows  that  a  winter  risk  was  in  the  contemplation  of  the  and  siaj  at 
parties. — ^Verdict  for  the  plaintiff.  "ch  as  sho 

15.  Armett  v.  Innes.  H.  T.  1820.  C.  P.  4  Moore,  150.  ""V**^**! 

'   The  voyage  of  the  policy  was  described  as  "  at  apd  from  London  to  New  J   *^  1 
South  Wales,  and  at  and  from  thence  to  the  ship's  loading  port  or  ports  in  l^^^a^y  ft,**** 
East  Indies,  Persia,  China,  or  elsewhere,   forwards,  and  backwards  and  for-  complatlDc 
wards,  as  well  on  the  other  side  as  at  and  on  this  side  the  Cape  of  Good  Hope,  her  booie 
in  porta  and  at  sea,  at  all  times  and  in  all  places,  on  all  services,  until  her  safe  ward  eaif  o. 
arrival  at  her  final  port  of  discharge  in  Great  Britain."     And  in  the  body  of  On  a  poll 
the  policy  was  incorporated,  thai  "  it  should  be  lawful  for  the  vessel  in  the  voy-  jy  kt  and 
age  insured,  to  proceed  and  sail  to,  and  touch  and  stay  at  any  port  or  ports,  or  J'®"*  ^" 
places  whatsoever  and  wheresoever,  and  for  all  purposes  whatsoever,  without  g^JJjjJ*    *^ 
beio^  deemed  any  deviation,  and  without  prejudice  to  the  insurance."     It  ap- w^les,  aad 
peared  in  evidence  that  the  vessel  went  with  convicts  from  London  to  New  from 
South  Wales;  that,  having  discharged  them,  she  went  from  thence  in  ballast  thaaee  to 
to  Batavia,  where  she  took  on  board  a  quantity  of  iron  in  bars,  which  she  dis-™  ■''*?*• 
charged  at  Sourabaya,  and  was  there  loaded  with  a  full  cargo  of  rice;  that  she  *V '"• 
tben  sailed  therewith  for  the  Mauritius,  where  250  tons  of  rice  were  unloaded,  portein  tba 
as  it  was  intended  to  ship  cotton  on  freight,  in  lieu  thereof;  but  that  having  East  Indiaa, 
unloaded  the  above  250  tons,  it  was  discovered  that  the  ship  had  sustained  an  aad  alse 
injury  in  the  previous  part  of  the  voyage,  and  she  was  ultimately  broken  up.  JJ^^'f  •»  *"^ 

iro 
sd 

«  .        -  -  -  -  aad 

or  take  in  a  fresh  cargo,  or  to  continue  to  trade  for  any  indefinite  period. —  toach  and 

Dallas,  C.  J.,  however,  was  of  opinion  that  though  a  liberty  to  trade  was  not««y  at  any 

given  by  the  poiicy,  still  that  it  embraced  sufficiently  general  and  comprehcn- P?*^  •' 

Bive  terms  to  cover  the  voyage  in  question,  and  that  as  to  the  period  for  which  J^J^JJi,^^,, 

the  woyge  was  to  be  limited,  it  must  be  considered  a  reasonable  time;  that  it^g^^^ii^fQ 

was  the  duty  of  the  underwriter  to  know  the  nature  of  the  trade,  which  appear- spaver  aad 

ed  in  this  case  to  be  to  go  from  port  to  port,  and  trade  or  barter  in  the  manner  for  any 

proved.     The  jury  accordingly  found  a  verdict  for  the  plaintiffs.  parpoae 

^  Per  Cur.     Looking  at  this  policy,  the  finding  of  the  jury,  and  the  construe- ^jJJJ^.'J'j^^ 

tioB  the  Court  ought  to  put  on  the  instrument,  we  think  this  verdict  ought  not  ahip 'sailad 

to  be  disturbed.     The  terms  contained  in  the  policy  cannot  be  more  general  from  Lon 

cr  e.Tteosive^     The  voyage  insured  against  is  from  London  and  back.     Poli-doa  wit|i 
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coDvieto  to  cies  generally  vary  in  their  terms,  and  it  ia  seldom  that  (wo  are  preeisety  alike^ 
Nevr  8oath  But  here  the  vessel  might  sail  to,  and  touch  and  stay  at  any  port  or  places 
Wales,  whatsoever,  and  for  any  purpose  whatsoever.  Is  not  trading  a  purpose?  If 
^  ^^'"^*  3-  an  underwriter  enter  into  a  contract  of  this  description,  it  is  his  own  fault,  and 
charged  ^^  ^^^^  ^^  ^^  ^^^  ^^"  peril.  If  the  vessel  had  touched  at  too  many  places,  or 
thein,  she  Staid  an  unreasonable  time,  it  would  have  been  a  question  for  the  jury;  but 
proceeded  they  found  that  she  pursued  no  unusual  course  in  a  voyage  of  this  description, 
ia -ballast  to  Bo tavia,  where  the  took  on  board  a  qaant  ty  of  iron,  and  dbcharged  the  same  at  Soora- 
baya,  and  was  there  load  edwith  a  full  cargo  of  rice,  with  which  she  proceeded  to  the  Maaritias, 
where  it  was  discovered  she  had  sastataed  an  injury,  and  she  was  accordingly  broke  up.  Held  to  be 
no  deviation. 

I.  228  ]  (6)  Lireme  to  n^ise. 

1.  Phelpe  V.  AuLDJo.  M.  T.  1810.  K  B.  N.  P.  2  Campb.  350. 
Wbea  a  po  Action  on  a  policy  of  insurance.  The  only  question  was,  whether  the  mas- 
^^.*"^®**ter  had  not  been  guilty  of  a  deviation.  It  appeared  that  while  he  lay  at  Ice- 
asaal  form  ^^^^^  ^"^  when  he  had  taken  in  almost  the  whole  of  the  cargo,  the  captain  of 
the  ship  BH  English  ship  of  war  lying  near  him,  the  topmast  and  yards  of  which  were 
cannot  be  then  struck,  ordered  him  to  go  out  to  sea  to  examine  a  strange  sail,  which  was 
lawfallyem  discovered  in  the  offing,  bearing  enemy's  colours;  that  the  master  did  not  re- 
ployed  for  monstrate  against  this  order,  but  unmoored  and  put  out  to  sea;  that  although 
pwn^Bx'  forty  of  the  crew  of  the  ship  of  war  had  been  on  board  the  Margaret  and  Anne 
cept  in  a  ^^  the  morning  of  the  same  day,  they  had  all  been  withdrawn  before  he 
case  of  no  began  to  unmoor,  and  that  no  violence  or  threats  were  used  to  induce  them  to 
eessary,  or  dc  so;  that  he  fired  two  guns  at  the  strange  sail,  and  brought  her  to,  when  she 
*^'*ib*  *^PP®«^f®^  to  be  a  neutral;  and  that  he  then  returned  to  his  moorings.  Being 
ty^ffiVon  ^^^'^^'^^^^  «i3  a  witness,  he  considered  himself  bound  to  obey  the  orders  of  the 
by  the  captain  of  the  ship  of  war,  but  he  did  not  make  any  protest  upon  the  occasion, 
urma  of  Lord  Ellenborough.     I  am  of  opinion  that  this  is  an  unexcused  deviation, 

cbe  policy.  Where  is  the  vii  inajorl  The  master  is  not  proved  to  have  acted  under  any 
duress  or  compulsion.  If  a  degree  of  force  was  exercised  towards  him,  which 
either  physically  he  could  not  resist,  or  morally,  as  a  good  subject,  he  aught 
not  to  have  resisted,  the  deviation  is  justified:  but  if  he  chose  to  go  out,  in  the 
hope  of  making  a  prize,  he  could  not  thereby  extend  the  risk  of  the  underwri- 
ters. Suppose  the  ship  had  been  captured  when  she  went  out  upon  this  craiise; 
were  the  underwriters  to  bear  the  loss?  The  purpose  might  be  laudable^  and 
a  compensation  to  the  owners  would  probably  have  been  made  by  governnnent; 
but  when  the  ship  engaged  in  this  hostile  adventure,  the  voyage  insured  was 
at  an  end. —  Plaintiff  nonsuited. 

2.  Parr  V.  AxdersoiV.  H.  T.  1805.  K.  B.  6  East,  SOX 
an  iMor'  ^^}s  was  an  action  upon  a  policy  of  insurance,  in  which  the  adventure  was 
ance  of  a  described  "  at  and  from  Liverpool  to  the  ship's  ports  and  places  of  trade  on 
ship  **ez  the  coast  of  Africa  and  African  islands,  during  her  stay  and  trade  on  the  said 
pressly  de  coast  and  islands,  and  at  and  from  thence  to  her  final  port  or  place  of  sale,  dc- 
oiared  to  be  livery,  or  discharge,  in  the  British  West  India  Islands,  &c.  declared  with  or 
without       without  letters  of  marque. " 

lettors  of  ^^'^  ^^^^'  '^^^  question  made  at  the  trial  was  upon  the  effect  of  these  lat- 
marqne/*  *©''  words,  by  which  the  assuted  was  expressly  authorized  to  carry  a  letter  of 
apon  a  marque,  if  she  should  think  fit.  On  the  part  of  the  plaintiff  it  was  contended, 
comnoeroial  that  these  words  authorized  fhe  ship  carrying  a  letter  of  marque  to  chase  any 
adventure,  vessel  described  at  whatever  distance  in  the  course  of  the  voyage,  for  any  in- 
to chase  for*^^.^*^'^®  period  of  time,  and  in  whatever  course  or  direction  the  ship  insured 
the  hostile  might,  in  virtue  of  such  pursuit,  be  induced  to  sail;  and  that  no  deviation  in- 
[^  229  ]  curred  in  the  course  of  such  pursuit  discharged  the  underwriters.  On  the 
purpose  of  Other  hand  it  was  contended,  that  the  terms  of  this  policy  having  designated  a 
attack,  is  mere  commerc'al  adventure  between  certain  prescribed  limits,  that  the  liberty 
not  settled;  of  taking  a  letter  of  marque  must  be  construed  with  reference,  and  as  subser- 
■lofo  woids  ^*®"^  to  the  main  objects  of  such  an  adventure,  incorporating  only  therewith 
<*with  or  '^"^^  ^  portion  of  hostile  risks  as  might  form  the  use  of  a  letter  of  marque,  for 
wtthoni  let  ptirposes  originally  or  ultimately  of  a  defensive  nature  and  which  an  act  of  ag- 
tors  of  mar  gressioo  might,  in  some  cases,  and  with  a  view  only  to  ultimate  defence  and 


INSURANCE.— Lic«w<j  to  Cruise,  169 

«a&lj,  properif  be ;  and  that  under  such  a  liberty  of  carrying  a  letter  ofmarquei  qa*.'*  do 
no  deviation  from  what  would  otherwise  be  the  natural  and  ordinary  course  of  P^^  anthor 
the  Toyage  for  the  purpose  of  pursuing,  in  quest  and  for  the  chance  of  prize,  '**  cniismg 
Yeasels,  which  at  the  time  of  instituting  and  pursuit,   were  not  even  known  to^'g,^^   f 
belong  to  an  enemy,  was  warranted.     To  this  opinion,  viz.  that  hostile  adven-  ai«  voyafo 
tare  to  this  extent  was  not  protected  by  a  liberty  to  carry  a  letter  of  marque,  in  search  of 
Lord  Elleoborough,  C.  J.,  at  the  trial  inclined,  and  directed  the  jury  to  that  prizes. 
cfiect.     The  Nisi  Prius  case  of  Joliy  v.  Walker,  Park,  !209.  was  cited  as  an 
aulhority,  that  a  ship  having  letters  of  marque  might  chase  an  enemy  without 
being  said  to  have  deviated;  but  it  was  supposed  that  that  case  might  resem- 
ble the  present  in  the  liberty  it  contains  of  carrying  a  letter  of  marque;  but 
vpofi  inspecting  the  policy,  it  is  found  to  contain  no  such  term  of  words.     The 
voyage  insured  in  that  case  was  ^'  at  and  from  London  to  Cork  and  the  West 
India  islands,  with  liberty  to  call  at  St.  Eustatia;*'  and  the  policy  contained 
this  warranty,  ^'  to  proceed  on  a  voyage  with  sixty  men  equipped  with  twen- 
ty-two guns,  and  six-pound  shot,  and  sheathed  with  copper,  which  indicated 
an  intention  at  least  to  employ,  or  to  be  prepared  to  employ,  a  competent  de- 
gree of  force  for  hostile  purposes.     And  it  was  contended,  that  it  amounted  to 
a  representation  at  least  of  an  intention  to  use  the  vessel  as  a  private  ship  of 
war;  and  that,  in  virtue  of  her  having  a  letter  of  marque,  she  was  in  a  situa- 
tkm  and  had  a  capability  of  being  so  used.     This  case,  supposing  what  the 
note  in  Mr.  Parkas  book  states  to  have  passed,  affords  no  construction  of  a  po- 
licy contatoiog  the  liberty  in  question,  inasmuch  as  that  policy  contained  no 
such  liberty.     In  the  absence,  therefore,  of  any  determination  on  the  effect  of 
mch  words,  where  the  words  are  susceptible  of  different  meanings,  where,  if 
nnderstood  in  their  fullest  latitude,  they  authorize  the  acting  as  a  letter  of 
marque  for  all  purposes;  that  is,  in  other,  words,  as  "  a  private  ship  ofwar,"in- 
ehidiog,  of  course,  the  liberty  of  cruising,  in  order  to  take,  and  of  bringing  in- 
to port  when  taken,  vessels  of  thirt  hostile  nation  against  which  the  letters  of 
varque  are  dnrected;  an  extent  in  which  the  plaintiff's  counsel  have  not  ar- 
gued that  these  words  should  be  understood;  where  it  is  difficult  to  allow  what 
is  contended  (or,  i.  e.  an  indefinite  right  of  chasing,  for  the  purpose  of  capture, 
aU  vessels,  and  in  whatever  direction;  and  that  (oties  qiu>*xes,  whensoever  and 
wheresoever  successively  descried,  provided  the  original  pursuit  commences 
from  a  point  in  the  course  of  iho  voyage,  without  suspending  or  superseding 
wholly  the  abJBCiSy  destination,  and  limits  of  the  commercial  adventure  de^ 
9Cribed  in  the  policy;  we  say,  under  such  circumstances  of  novelty,  in  point  of 
question,  as  far  as  respects  any  judicial  determination  upon  the  effect  of  these 
words,  and'considering  the  difficulties  which  attend  the  construction  of  them, 
ekher  in  their  most  extended  or  limited  sense,  it  may  be  material  to  ascertain,    L  ^30  J 
as  a  question  of  fact,  in  what  manner  the  parties  to  contracts  containing  this 
form  of  words  have  acted  upon  them  in  former  instances,  by  paying  losses 
where  deviations  of  the  kind  now  in  question  have  happened;  and  whether 
they  have  as  J^et  obtained,  in  use  and  practice,  as  between  assured  and  assur- 
ers, any  and  what  known  and  definite  impost.     We  think  it  fit  that  for  these 
pvirposes  this  case  should  undergo  a  second  trial.    ■ 

3.  Stirs  V.  Bridge.  >I.  T.   1780.  K.  B.  Doug.  527.  An  jnear 

Action  against  an  underwriter  on  a  policy  of  insurance  on  the  ship  Mary,  a  ^^^^  ^.^j^ " 
letter  of  marque.     The  words  of  the  policy  were,  "  at  and  from  Liverpool  t6  liberty  to 
Atitigoa,  with  liberty  to  cruise  six  weeks,  and  to  return  to  Ireland,  Falmouth  cruise  six 
or  Mtlford,  wieh  anv  prize  or  prizes.     It  appeared  that  the  policy  was  made  week*, 
on  the  9th  of  February,  1770,  and  there  was  no  time  fixed  in  it  for  the  com- "•*»•  «» 
mencement  or  the  duration  of  the  voyage.     The  captain  being  called  on  the  ^f^y"° 
part  of  the  plaintiffs,  swore  that  he  was  five  days  before  he  cleared  the  land;  ^^^^  ^^^ 
and  he  proceeded  on  his  direct  voyage  till  the  14th  of  March,  chasing,  ^^o^- commew 
ever,  at  difierent  times,  from  the  7th  to  the  I4th,  when  he  began  his  cruise,  meni  of  the 

cfttue*  ^ 
•  On  a  policy  of  insurance  with  or  without  loiter  of  marque,  and  liberty  to  chase,  capture, 

end  w'tte,  the  assured  cunnoi  delay  on  Iho  voyage  merely  for  the  purpose  of  conveying  The 

friz^  iato  a  port  of  co0d«inDattoa ;  Lawrence  v.  Sidebotham^  8  Smith,  S14  j  S,  C  C  East,  46. 
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giving  notice  thereof  to  the  crew,  and  ordering  a  inioute  of  it  to  b^  eateretf  mi 
the  log-book,  which  was  done.  From  the  24th  of  March,  he  continued  cruis- 
ing about  the  same  latitude  (45"^)  til)  the  17th  or  18th  of  April,  when  he  dis- 
continued the  cruise,  of  which  he  also  gave  notice,  intending  to  goto  the  Bur- 
lings,  off  Lisbon,  in  the  counte  of  his  voyage.  On  the  23rd,  he  renewed  the 
cruize,  of  which  he  gave  notice  as  before,  and  ordered  a  minute  to  that  pur- 
pose to  be  entered  in  the  log-book.  From  that  time,  he  continued  cruising 
till  the  28th  of  April,  when  he  was  taken  by  an  American  privateer.  Two  or 
three  days  before  be  sailed,  he  met  with  Kenyon,  the  broker,  who  got  the  policy 
subscribed,  in  the  counting-house  of  the  plaintifle,  who,  in  discoursing  about  b^ 
liberty  to  cruise,  said  he  might  do  so  in  any  latitude  he  chose;  and  that  if  he  had 
no  success  in  one  place,  he  might  leave  it  and  proceed  to  another,  and  there  be* 
gin  cruising  again,  mentioning  when  he  should  begin  and  leave  off  in  his  log- 
book; and  that  if  such  separate  times  of  cruising  should  not,  when  added  to- 
gether, exceed  the  space  of  six  weeks,  the  terms  of  the  insurance  would  be 
complied  with. 

None  of  the  underwriters  were  present  at  this  conversation;  but  the  captaia 
said  he  considered  Kenyon  as  acting  for  them  as  well  as  for  the  insured.  Uia 
log-book  was  taken,  but  he  produced  a  journal,  which  he  and  his  clerk  had 
copied  from  the  log-book.  He  said,  he  understood  the  meaning  of '^cruising" 
to  be  delaying  the  course  of  the  voyage  in  any  particular  latitude.  The  sec- 
ond witness  produced  by  the  plaintiffs  bad  been  captaia  of  a  letter  of  marque 
in  the  last  war.  He  defined  ^^  cruising,"  a  delay  of  the  voyage  under  a  £kir 
[  231  *]  wind  to  the  port  of  destination.  He  had  examined  the  journal,  and  was  of 
opinion  that  there  had  been  no  delay  in  the  voyage,  except  at  tlie  times  which 
the  captain  had  expressly  appropriated  to  the  cruise.  It  is  the  custom  for  let- 
ters of  marque  which  have  not  liberty  to  cruise,  to  chase  when  they  fall  in  with 
an  enemy's  ship.  He  was  never  cautioned  against  it,  and  had  chased  fiw^ 
quently  under  such  circumstances.  In  like  manner,  without  such  Uberty  to 
cruise,  it  is  customary  and  permitted  to  letters  of  marque,  to  go  three  or  four 
points  out  of  the  direct  course,  for  the  purpose  of  speaking  ships,  and  he  did 
not  consider  any  of  the  acts  done  by  the  captain  before  the  10th  of  March  aa 
cruisinff.  The  defendant's  counsel  read  several  entries  from  the  journals,  to 
■how  difierent  instances  of  chasing,  and  quitting  the  direct  course  to  speak 
ships,  between  the  7th  and  14th  of  March.  They  then  called  a  witness,  who 
also  commanded  a  letter  of  marque  during  the  last  war,  and  who  swore  that  he 
thought  the  ship,  by  what  appeared  from  those  entries,  was  to  be  considered 
as  cruising  between  the  7ih  and  14th.  The  counsel  for  the  defendant  calUd 
several  other  persons,  two  of  whom  were  brokers.  These  witnesses  concur* 
red  in  thinking  that,  by  the  terms  of  the  policy,  the  cruise  roust  go  on 
six  successive  weeks,  not  interruptedly  and  at  intervals.  The  two  wit;- 
nesses  examined  on  the  other  side  thought,  on  the  contrary,  that  they 
did  not  impose  any  such  restriction;  but  they  admitted,  both  on  the  one  side 
and  the  other,  that  they  only  spoke  their  opinion,  and  could  say 'nothing  of  ai^ 
usage,  none  of  them  having  even  known  a  case  circumstanced  like  the  pres- 
ent. The  defendant,  upon  the  above  evidence,  set  up  a  twofold  defence:  1st. 
If  the  cruise  was  to- be  considered  as  having  been  continued  from  the  7th,  in- 
stead of  from  the  I4ih,  of  March,  to  the  17tli  or  18th  of  April,  the  ship  had 
cruised  above  six  weeks,  at  different  intervals,  and  consequently  the  terms  of 
the  policy  had  been  departed  from.  2ndly.  If  the  jury  should  not  be  of  that 
opinion,  still  from  the  words  of  the  policy,  as  well  as  the  nature  of  the  ihingy 
the  six  weeks  were  meant  to  be  sucoessivo  and  uninterrupted,  and  therefore 
expired  at  the  end  of  six  weeks,  computed  from  the  14th  of  March. 

Per  Cur,  This  was  merely  a  question  of  construction,  see  6  East,  6i.  att 
the  force  of  the  policy,  and  unless  an  usage  could  have  been  akewn  in  favour 
of  this  desultory  cruising,  6  East,  202.  calling  witnesses  to  support  it,  waa 
calling  them  to  swear  to  mere  opinion.  None  of  those  produced  knew  of  any 
instance,  and  therefore  their  evidence  ought  not  to  have  been  received;  yet 
we  d^re  s^y  their  tcstifQony  hM  great  weight  with  the  j^ry.    The  meaimf  cf 
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words  de^ndg  on  the  sabject;  the  instructions  were  Aof  read,  hat  they  show 
tbe  meaning  very  elearlj,  for  they  run  thui:  '^  To  cruise  six  weeks,  and  then 
proceed  to  Antigua.     There  can  be  no  general  rule  here.  The  subject  matter, 
io  my  opinion,  is  decisive  to  sUow  that  the  six  weeks  meant  one  continued  pe- 
riod of  lime.     "  A  cruise"  is  a  well  known  expression  for  a  connected  portion 
oCtkne;  there  are  fre<)ueat)y  articles  for  a  month's  cruise,  a  six-weeks^  cruise, 
^ic.     Such  a  liberty,  as  in  this  case,  to  a  letter  of  marque,  is  i^n  excuse  (or 
m  deviatioo.     But  what  is  contended  for  by  the  plaintiflT  is  impossible  in 
practice.     Suppose  the  ship  retunis  directly   back,  ader  cruising   for  tho 
•pace  of  a  week  j  she  may  take,  perhaps,  three  weeks  to  return  to  where  she 
had  been.     Can  she  then  renew  the  cruise  and  return  again,  and  so  repeated- 
ly?   Hie  voyage,  io  that  way,  might  last  for  years.     But  the  true  meaning  is, 
"I  will  excuse  a  deviation  for  six  weeks."     The  instructions,  although  it  hap- 
pens that  they  were  not  read,  strike  us  much.     Another  argument',  six  weeks    L  ^^  ] 
is  a  continuation,  a  congregate  denomination  of  time.     If  they  had  meant 
separate  days,  they  would  have  said  forty^four  days. — Therefore,  the  rule  may 
be  made  abeojute. 

4.  JoLLET  T.  Walker.  E.  T.  1781.  K.  B.  2  Park,  Ins.  396. 
This  was  an  insuranoe  on  goods  and  the  ship  Mary,  from  London  to  Cork  thaft^"^^ 
and  the  West  Indies;  and  the  ship  was  warranted  to  proceed  on  that  voyage  cany  1st 
wUh  sixty  men,  and  equipped  wkh  twenty-two  gons,  eighteen  and  six-pound  ten  of  oMur 
•hot,  and  sheathed  with  copper.     The  question  was,  whether  a  ship  having  qas,  sbs 
fetters  of  marque  coald  chase  an  enemy's  ship  without  being  said  to  have  de-  "'^  ohMe 
vialed?     The  ^cts  were,  that  the  ship  sailed  with  letters  of  marque  on  board  fbooThlibs 
•gainst  the  French,  Spaniards,  and  Americans,  and  was  ordered  not  to  cruise,  may  not 
hut  to  proeeed  direct  on  her  voyage  to  the  West  Indies;  but  in  the  event  oforaiie  with 
her  meeCiog  or  ooming  within  sight  of  any  ship  belonging  to  the  enemy,  she  «at  dovis 
was  Io  chase,  take,  and  make  prize  of  such  enemy's  ship,  if  in  her  power.  *^"S* 
Ota  the  %th  of  December,  1780,  in  Ut.  U''  22'  N.  and  long.  40^  52'  W.  at 
midnight,  a  sail  was  discovered,  whereupon  the  Mary  gave  chase;  and  on  such 
vessel's  perceiving  the  Mary,  she  hauled  up  aflor  her,  and  at  one  o'clock  lost 
sight  of  her;  but  the  Mary  still  stood  to  the  northward,  and  at  live  a.  m.  saw 
such  vessei  affain  on  the  lee*bow  two  miles  off.     The  chase  was  renewed,  and 
nl  six  a.  m.  the  Mary  came  up  within  three  quarters  of  a  mile  of  the  vessel, 
when  she  hoisted  Spanish  colours,  and  at  half-past  seven  the  Mary  came  up 
irathfo  pistoi-ehol,  and  began  to  engage,  which  engagement  continued  till  ten 
o'clock,  when  the  Spanish  vessel  sheered  off,  leaving  the  Mary  much  disabled. 
She  aAerwards  steered  her  course  to  the  westward,  and  was  taken  on  the  5th 
ef  Jaaaary,  1781,   by  an  American  privateer.     It  was  agreed  on  all  handsi 
that  a  ship,   in  such  circumstances,  might  not  cruise;  and  several  witnesses 
spoke  to  the  usage  and  practice  of  ships  which  carried  letters  of  marque  chas- 
ing an  enemy.     It  was  admitted,  on  the  part  of  tho  insurers,  that  if  an  enemy 
eame  in  the  way,  the  ship  must  defend  or  engage;  but  contended,  that  if  the 
letter  of  marque  lost  sight  of  the  enemy,  that  was  no  longer  chasing,  but  cruis- 
ing.    Lord  Mansfield  left  it  upon  evidence  to  the  jury,  who  found  for  the 
f&wnliff. 

(N)  &E1«A,TIVE  TO  THE  RISKS  AND  PERILS  INSURED  AGAINST,  AKD  WHAT  CONSTI-* 
TOTES  A  Less  WITHIN  THE  MEANING  OF  THE  DIFFERENT  RISKS  INCLUDSP 
IN  THE  FOLICT.* 

(s)  By  periia  of  iht  ua* 
(1)   What  comUJtatei  9Wih  a  lou^  ^^      . 

I.  Hodgson  v.  Malcolm.  M.  T.    1806.  C.  P.  2  N.  R.  236.  io«.lSimI 

This  was  an  action  on  a  policy  of  insurance  in  the  usual  form  upon  the  ship  diauly 
DoUy,  at  and  from  Plymouth  to  Sunderland.     In  the  first  count  of  the  deela-    |  83S  ] 
vatioB  it  was  averred,  that  the  Dolly,  during  her  abode  at  Plymouth,  was,  by  resslu  from 
the  perils  ef  the  sea,  and  by  force  and  violence  of  the  winds  and  waves,  great-  a  peril  of 

*  Losses  t>T  perils  of  the  see  aro  those  ivhich  boppen  iVom  the  sea,  end  areDecessailly  ic- 
«Ment«l  to  h  snip  engaged  m  a  sea  voyage,  whether  usaal  or  extraordinary,  whether  fbreesSB 
orvnAfSBBB. 

VOL.  XI.  « 


n2  liNSUKANCE.— Jtfumitf. 

kcoTored  ly  broken,  shattered,  slrained,  damaged,  stranded,  and  wholly  Km*.    la 

ev  th  h  ^^^^°^  count  U  was  averred, that  the  said  ship,  during  her  abode  at  Pi/mouthy 
that  perif  ^Y  ^^^  perils  of  the  seas  and  strong  tempestuous  weather,  and  the  force  aad 
was  indae  violence  of  the  winds  and  waves,  ran  aground,  and  was  greatly  broken^  skal^ 
ed  by  »       tered,  strained,  damaged,  stranded,  and  wholly  lost. 

foreign  Per  Cur.     The  underwriters  are  liable,  unless  they  can  impute  negligeDce- 

^°'^'  to  those  who  had  the  law  and  management  of  the  ship.  Now,  in  this  case,  oo- 
blame  rests  with  them,  for  they  could  not  resist  the  force  of  the  press^gan^. 
They  were  about  to  do  all  that  was  right  to  be  done,  but  were  prevented  by  ao 
irresistible  force.  Indeed,  the  press-gang  is  not  the  necessary  cause  of  tba' 
loss;  for  supposing  all  the  hands  to  be  taken  out  of  the  ship  at  sea,  still  the 
ship  might  be  picked  up  and  saved;  any  act  of  that  kind,  therefore,  ia  not  tha 
inevitable  cause  of  the  loss, 
g     .j.^  2.  Walker  v,  Maitland.  RL  T.  1821.  K.  B.  6  B,  &  A.  Hlv 

loss  accrae  ^^^  subject  of  this  insurance  was  on  boats  belonging  to  tbe  ship  Britanniir^ 
icDtnediate  ^^^  ^"  produce  in  the  said  boats,  or  in  any  other  craft  employed  in  loading  the 
ly  from  a     ship  during  her  stay  at  St.  Kitts. 

peril  of  the  Per  Cur,  No  doubt  the  owner  ander  thia  policy  expecte<i  to  be  indemnid- 
tea,  but  re  ^^j  against  the  loss  in  quention.  These  words  of  the  policy  are  very  large;  and 
from  the  although  it  may  appear  extraordinary  that  the  u nder write m  should  undertake 
negligence  ^^  indemnify  the  assured  against  the  negligence  of  the  master  and  crew,  which 
ofthe  mas  is  a  species  of  misconduct  on  their  part,  yet  it  is  clear  that  they  do  so  in  the 
tar  and  Diar  case  of  barratry,  which  is  the  highest  species  of  misconduct  of  which  the  mas- 
Miefs.  ter  and  crew  can  be  guilty.     In  thfs  case  the  immediate  cause  of  the  loss  wa» 

the  violence  of  the  winds  and  waves.     No  decision  can  be  cited,  where,  vat 
such  a  case,  the  underwriters  have  been  held  to  be  excused,  in  consequeoee 
ofthe  loss  having  been  remotely  occasioned  by  the  negligence  of  tbe  crew. 
We  are  afraid  of  faying  down  any  such  rule:  it  will  introduce  an  infinite  ntfRW 
be r  of  questions,  as  to  the  quantum  of  care  which,  if  used,  mtgiit  have  prevea** 
ted  the  loss.     Suppose^  ibr  instance,  the  master  was  to  send  a  man  to  the  meat* 
head  to  look  out,  and  he  falls  asleep,  in  consequence  of  which  the  vessel  rune 
upon  a  rock,  or  is  taken  by  the  enemy;  in  that  case  it  might  be  argued,  ae 
here,  that  the  loss  was  imputable  to  the  negligence  of  one  of  theerew,  and  tbe 
underwriters  were  not  liable.     These  and  a  variefy  of  other  such  questions 
would  be  introduced,  in  case  our  opinion  were  in  favour  of  the  underwriters 
We  cannot  distinguish  this  case  from  that  of  Bush  v.  The  Royal  Exchange 
Assurance  Company;  there  the  immediate  cause  of  the  loss  was  (ire,  produ^ 
duced  by  the  negligence  of  one  of  the  crow;  yet  the  underwriters  were  held 
to  be  liable;  here  the  winds  and  waves  caused  the  less;  but  they  would  ne# 
have  produced  that  effect,  unless  there  had  been  neglect  on  tbe  part  of  the 
crew.     We  think  that  the  underwriters  are  liable  for  the  loss  thai"  has  ariMi^ 
in  this  case. 
[  234  1  3.  Fathom  v.  Hoogsons.  E.  T.  1796,  K.  B.  6  T.  R.  656. 

insur  '^^®  cargo  consisted  chiefly  of  slaves;  and  the  plaintiff  declared,  that  the  shi(»' 

ance  on  T^^^^  ^^^^  <^argo,  after  her  departure  from  the  coast  of  Africa  upon  the  voyage 
living  crea  insured,  and  before  her  arrival  at  any  of  her  ports  of  destination,  ^c,  was,  by 
tores,  a  loss  tempestuous  weather,  and  through  the  mere  perils  and  dangers  of  the  sea^ 
accroing  greatly  retarded  and  delayed  in  her  said  voyage,  by  reason  whereof,  and  from 
from  failore  j^  failure  and  want  of  proper  and  sufficient  food  and  sustenance  forihe  said 
noimfth''  slaves,  occasioned  by  the  said  ship  being  in  her  said  voysffe  so  delayed  as 
mentreaelt  aforesaid,  divers  ofthe  said  slaves  became  distempered  and  died;  and  that  af* 
ing  rrom  a  terwards  in  the  course  ofthe  voyage  the  ship  was  lost^  with  the  residue  of  the 
delay  ocean  slaves  and  the  rest  ofthe  cargo.  It  appeared  in  evidence  that  the  voyage  was 
lonedby  from  the  river  Cameron,  on  the  coast  of  Africa,  to  Grenada;  that  while  she 
w"  ira'loss^*^  **^  Belhay,  on  the  coast,  there  was  a  great  swell,  by  reason  of  which  the 
by  natural  ®^'P  struck  several  times  on  the  ground,  and  was  nearly  wrecked;  fromthe»o«- 
death,  and  forth  she  became  leaky,  her  rudder  was  rendered  almost  useless^  and  tbe  vm- 
not  Derila  sel  was  unmanageable.  The  cargo  of  slaves  was  reduced  in  theooarae  ofthe 
of  theses,  voyage  from  168  to  40  by  hardships  in  the  delay  of  the  voyage,  by  reason  of 
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IIm  8larM  were  obliged  to  be  fed  with  Indian  corn,  which  was  an  im- 
proper food  for  tbem.     All  poesible  care  had  been  taken  to  provision  the  ship, 
as  well  with  European  provisions  as  with  such  as  the  coast  furnished  for  the 
use  of  the  slaves.     But  instead  of  the  ordinary  voyage,  which  is  from  six  to 
•ine  weeks,  they  did  not  arrive  at  Barbadoes  till  after  a  voyage  of  six  months 
end  elgbt  days;  and  the  captain  put  into  Barbadoes  instead  of  going  on  to 
-Grenada,  which  would  have  been  a  sail  of  thirty -six  hours  longer,  by  the  od- 
^Fioe  of  bis  officers  and  crew,  for  the  preservation  of  the  surviving  slaves,  who 
were  in  a  panloua  condition.     Mr.  J.  Heath,  before  whom  this  cause  was  tri- 
ed was  o€  opinion  that  the  plaintiff  was  birred  by  the  late  statutes  from  reco- 
wmriag  the  vahie  of  slaves,  they  bavins  died  natural  deaths;  but  he  reserved 
tfcar  point  for  the  conaideration  of  this  Court. 

Fiar  Cur.  The  act  prohibits  the  owners  recovering  on  account  of  the  mor- 
tality of  slaTes  by  patarnl  death;  but  it  is  argued,  that  if  a  captain  will  take  a 
•Qodier  of  alarea  disproportioned  to  the  quantity  of  provisions  on  board,  in  con- 
fle<|iien€eof  which  they  die,  the  owners  ahall,  notwithstanding,  recover;  that 
^vould  repeal  the  act  of  parliament,  which  meant  that  every  person  going  on  this 
voyage  should  find  his  interest  combined  with  his  duty,  and  that  he  should  take 
•H  pooaible  care  that  the  slaves  should  be  well  fed.  A  captain  who  knows  the 
-poaaible  length  of  the  voyage  does  not  discharge  his  duty  if  he  take  an  inauffi- 
etentquaniuy  oC  provisions.  I  am  clearly  of  opinion  that  the  plaintifT  cannot 
caii  on  the  underwriters  to  make  good  this  part  of  the  loss« 

4.  LAwnuNCBr.  Abbrdein.  M.  T.  18^2.  K.  B.  5  R.  &  A.  107. 
The  policy  was  effected  on  the  30th  of  December,  1819.     The  voyage  in-  ^r^ooc^^i 
«DTed  was  at  and  from  Cork  to  Barbadoes  and  St.  Vincent's;  and  at  the  foot    I   ^.  .  J 
ef  the  policy  the  insorance  was  declared  to  be  on  thirty  mules,  ten  asses,  and  ^nimallT*''^ 
thirty  oxen,  warranted  free  of  mortality  and  jettison.     On  the  17th  of  January,  warranted 
IMO,  the  ship  sailed  with  the  animals  insured  properly  stowed  on  board,  on  free  from 
the  voyage  insured.     On  the  19th  of  the  same  month  a  violent  storm  arose,  roortnlUy 
which  caused  the  ship  lo  labour  and  pitch,-  this  lasted  without  intermission  un-  ^n*^  j^^^^i 
til  the  SOlb  of  the  same  month,  when,  for  the  preservation  of  the  ship  and  car- ■^'^^•g  *°]^**' 
go,  and  on  account  of  the  damage  which  the  ship  had  sustained  fn>m  the  vio-  cuioned  bv 
Wnoe  of  the  storm,  the  ship  put  into  Mount's  Bay,  in  Cornwall,  in  order  to  re- the  agita 
£t.     On  the  first  day  of  the  storm,  from  the  violent  pitching  and  rolling  of  the  tion  of  the 
■ship,  occasioned  by  the  storm  and  consequent  agitation  of  the  sea,  ten  of  the*l*ip  ^^  * 
unties,  one  of  the  oxen,  and  five  of  the  asses  were  killed;  the  remainder  of  the"^®''°'* 
eaifliaJs,  from  the  same  causes  and  perils  of  the  sea,  on  that  and  the  following 
days  aotii  the  30th  of  January,  received  such  violent  and  severe  bru!>efl,  lacer- 
ations, and  injuries,  that  all  of  them  died  inconsequence  thereof,  before  the 
ship  sailed  again  in  prosecution  of  her  voyage  from  Mount^s  Bay,  which  she 
did  OB  the  14th  of  February,  18^0,  excepting  six  mules  and  one  ass,  one  of 
which  six  mules  afterwards  died  from  the  same  cause  before  the  arrival  of  the 
ship  at  St.  Vincent's.     The  ship  arrived  at  St.  Vincent's,  with  the  remaining 
five  mules  and  one  ass  on  the  24th  of  March,  and  delivered  the  rest  of  her  car- 
go in  safety.    The  question  for  the  opinion  of  the  Court  was,  whether  the 
pla&nliffwas  entitled  to  recover  for  the  loss  of  all,  or  any,  and  which  of  the  an- 
tmals  insured. 

Fer  Cur^    Althovgh  death  may  -have  been  the  immediate  cause  of  the  loss, 
and  msy  have  made  the  actual  loss  to  the  assured  greater  than  it  otherwise 
would  have  been;  still,  as  the  injury  to  the  animals  which  occasioned  their 
^  <4eath  was  caused  directly  by  the  violence  of  the  storm,  we  are  of  opinion  that 
*  this  is  to  beeoBsidered  .is  a  loss  by  the  perils  of  the  sea;  it  consequently  falls 
within  the  risks  enumerated  in  the  policy,  and  it  seems  to  us  that  it  is  not  ex- 
cepted oat  of  those  perils  by  the  words  warranted  free  from  mortality  and  jetti- 
son.    Independently  of  those  words,  the  underwriters  would  undoubtedly  have 
*  So,  in  the  esse  of  a  policy  on  horsea,  when  aome  of  the  onimals,  in  consoqnenco  of  the 
•fitatioe  oflliesbip  tii  a  atorm,  broke  down  the  partttions  by  which  ihey  wore  separated, 
and,  by  their  kioktng,  bruieed  aad  wouadad  each  other  ao  much  the:  ihey  uH  died,  it  waj 
hsld,  upoa  aepeQlal  verdict,  that  this  woe  aloM  by  perils  of  the  set;  Gabay  v.  Lloyd,  8  B. 
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"been  liable  as  for  a  loss  arising  from  a  peril  of  the  sea.     Those  words  ir€f8 
the  language  of  the  underwriters,  and  were  introduced  bj  them  to  protect 
themselves  from  a  particular,  species  of  loss.     By  the  terms  of  the  policy,  they 
insured  against  the  perils  of  the  sea,  &c.  and  all  other  losses  and  misfbrtunes 
that  shoukl  come,  to  the  hurt,  detriment,  and  damage  of  the  subject  mattM*  in- 
eured.     Now  the  exception  must  be  considered  as  ingra/ted  upon  these  gener- 
al words  in  the  policy,  and  the  whole  should  be  read  together  as  one  eenteoce 
and  then  it  would  stand  thus: — "  And  the  underwriters  will  be  liable  for  leases 
by  perils  of  the  seas,  and  all  other  losses,  except  losses,  by  mortality  and  jetti- 
aon."     It  seems  to  us  that,  as  the  injury  which  immecQately  preceded  and 
caused  the  death  of  the  animals  proceeded  directly  from  the  violence  of  the 
I  ^6  ]  storm,  the  loss  is  to  be  considered  a  loss  by  the  perils  of  the  sea:  death  may 
or  may  not  have  increased  the  amount  of  the  actual  loss  to  the  assured.     With 
respect  to  the  mules  and  asses,  the  entire  loss  arose  from  the  perils  of  the  sea, 
and  was  neither  increased  nor  diminished  by  their  death;  for,afler  receiving  a 
mortal  wound,  they  became  of  no  value  to  the  owner,  and  death  conseiiueody 
did  not  in  any  degree  increase  the  loss.     The  case  might  be  different  with  res- 
pect to  the  oxen;  if  they  were  killed  aAer  receiving  an  injury,  th^tr  flesh 
might  be  of  some  value  as  food,  and  consequently  their  death  may  have  in- 
creased the  loss  in  some  degree;  but  still,  as  the  previous  injury  was occaaion- 
ed  by  the  perils  of  the  sea,  whether  the  death  of  the  animals  did  or  did  not  in- 
crease the  amount  of  the  actual  irrjury  to  the  owner,  we  are  of  opinion  that  it 
must  be  considered  a  loss  by  the  perils  of  the  sea.     The  circumstance  of  the 
parties  having  inserted  in  the  exception  the  word  jettison,  satisfies  ua  that  they 
did  not  contemplate  the  case  of  violent  death;  for,  although  it  is  possible  that 
the  animals  thrown  overboard  might,  under  favourable  circumstances,  reach 
the  shore  and  survive,  yet  we  think  that  the  term  usually  denotes  the  throwing' 
overboard  in  a  storm,  when  there  would  be  little  probability  of  animals  survi- 
ving, and  that  it  must  therefore  mean  a  jettison,  whence  death  ensues.     Now 
if  the  term  mortality  were  intended  to  protect  the  underwriter  in  every  case  of 
the  animals  meeting  with  a  violent  death,  the  introduction  of  the  word  jettison 
would  be  superfluous,  as  that  species  of  loss  would  be  covered  by  the  word 
mortality.     Besides,  this  absurd  consequence  would  follow,  if  we  were,  to  give 
to  the  words  used  in  the  exception  the  construction  contended  for  by  the  de- 
fendant, that,  where  the  violence  of  the  wind  and  waves  was  so  great  as  tocauaft 
the  death  of  the  animals  during  the  vovage,  the  underwriters  would  not  be  lia- 
ble at  all;  but  where  the  violence  of  the  wind  and  waves  was  only  such  as  to 
cause  some  injury  to  the  animals  short  of  death,  then  the  underwriters  would 
be  responsible.     For  these  reasons  we  are  of  opinion  that  the  word  mortality 
in  this  policy  must  be  understood  in  its  ordinary  and  popular  sense,  as  import- 
ing its  arising  from  natural  and  not  from  violent  causes;  and  that  being  ao^ 
there  must  be  judgment  for  the  plaintiff. 

5.  THOMPso^f  V.  Whitmore.  M.  T.  1810.  C.  P.  3  Taunt  227. 
to"^h°*       '^  ^^^  proved  that  the  vessel,  which  was  in  the  empioy  of  government  as  a 
dhip  btilJ  '  ^^.^"sp'^rt,  and  was  a  narrow-floored  vessel  of  S244  tone  burthen,  had,  under  the 
mg  while    direction  of  the  officers  of  the  transport  board,  been  carefully  laid  down  on 
hove  down  Gosport  Beech  to  be  cleared  and  caulked,  in  a  situation  where  equally  narrow-* 
to  repiir,  is  floored,  and  also  vessels  of  a  much  greater  bulk,  therefore  much  more  liable  to 
»ota  Io«     injury,  even  of  the  burthen  of  800  tons,  had  usually  been  laid  down  with  safety 
the  Ma!*      "^^  ***®  "™*  purpose.     The  ship  lay  there  easy  on  the  first  day,  when  the  tide 
lefl  her,  but  she  was  found  on  the  following  day  full  of  water,  which  rose  in  her 
with  the  rising  of  the  circumambient  tide;  and  upon  examination  it  appeared    " 
that  the  planks  of  her  side  on  which  she  lay  had  given  way,  and  that  some  ef 
her  foot-hooks  were  broken.     It  was  objected,  that  this  was  not  a  loes  oeca- 
I  237  ]  «oned  by  any  perils  of  the  sea;  and  cited  a  case  of  Rowcrofl  v.  Dunamore,  B. 
R.,  tried  in  1801,  before  Lord  Kenyon,   C.  J  ,  in  which  the  ship  was  hove 
down,  and  while  heaving  down,  she  could  not  bear  the  atram;  she  was  dlrawa 
on  the  land,  where  she  bulged;  and  the  question  was  made,  whether,  it  being 
lieceisary  to  perform  this  operation  on  her,  this  damage  was  occasioned  by  a 
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peril  of  Ike  Ma?     Lord  Mansfield,  C.  J.,  thovght,  that  althoogh  the  tidea 
knocked  away  the  stores  which  supported  the  Colling  wood,  and  thereby  oc- 
easiooed  the  nuachief,  and  although  the  ship  was  iti  the  service  of  the  govern- 
meDi  al  the  time,  and  not  under  the  control  of  the  plaintiff,  yet  as  the  damage 
happened  epoathe  land,  it  could  not  be  considered  as  a  loss  sustained  by  the 
perilaofthesea;  and  nonsuited  the  plaintiff,  with  liberty  to  move  to  enter  a 
verdict  with  81/.  4s.  damages,  if  the  Court  should  be  of  opinion  that  the  plain- 
tiff wasy  ttader  the  circumstances,  entitled  to  recover. 

6.  SiffTfl  V.  SooTT.  M.  T.  1811.  C.  p.  4  Taunt.  126.  S.  P.  Butler  v.  Fish- 

er. M.  T.  1767.  N.  P,  3  Esp.  67. 

Action  upon  a  policy  of  insurance.     The  evidence  was,  that  a  ship,  named  Wbero  b 
tbe  Margaret,  ran  foul  of  the  Helena,  by  the  grossest  neglect;  for  wben,  upon  sbip  is  ran 
Cbe  shock  tieiog  given,  some  of  the  Helena's  crew  went  on  board  the  Marga-  ^^^||  ^7 
ret,  they  fiMK^d  only  one  man  on  the  deck,  and  he  was  asleep.     Hereupon  it  l^"^\),%afh 
was  objected  by  the  council  for  the  defendant,  that  the  occasion  of  the  injury  ae^ign  bat 
waa  BOt  the  perils  of  the  seas,  but  the  gross  negligence  of  the  crew  of  the  negligeoce, 
Margaret,  and  that  this  was  a  fatal  variance  from  the  loss  averred.     The  jury,  the  Ion  i« 
however,  found  a  verdict  for  the  plaintiff,  subject  to  this   point,  which  the  ^7  ^^® 
Chief  Justice  reserved.  ^^™^^ 

Per  Cur.  We  do  not  know  how  to  make  this  out  not  to  be  a  peril  of  the  sea. 
What  drove  the  Mai^aret  against  the  Helena?  the  sea.  What  was  the  cause 
that  the  crew  of  the  Margaret  did  not  prevent  her  from  running  against  the 
other.^  their  gross  culpable  negligence;  but  still  the  sea  did  the  mischief.  It 
is  recuK>nable  enough  that  the  plaintiffs  should  permit  the  dctendant  to  use  their 
mames  as  plaintifis  against  the  owners  or  crew  of  the  Margaret,  so  as  to  recover 
vfaatever  the  plaintiffs  would  be  entitled  to  as  against  the  Margaret,  and  to  ap- 
ply it  in  ditninotion  of  their  loss;  but  it  would  lead  to  endless  discussion,  if  it 
were  required  that  tCo  cause  except  the  cause  of  loss  alleged  in  the  declaration 
abould  be  conducive  to  the  loss. 

7.  Pow^L  V.  Gudgeon.  M.  T.  1816.  K.  B.  5  M.  Sf  S.  431.  S.  P.   Sarguy  v. 

HoBSON.  T.  T.  1822.  K.  B.  5  D.  &  R.  192.  S.  C.  2  B.  (^  C.  7. 

Action  on  a  policy  of  insurance.     The  plaintifis  were  merchants  and  own-  ^^?''*. 
era  of  goods  insured,  which  consisted  of  153  hodsheads  of  sugar,   72   punch- 1*^     ^fl^ 
eons  of  rum,  and  20  casks  of  cotTee,  and  were  loaded  at  Dominica.  The  load-  |,y  ^^^  ^^ 
wg  waa  oompleied  on  the  2'2nd  of  July  and  the  ship  was  about  to  sail  23rd,  but  ter  for 
OD  chat  morning  a  violent  hurricane  drove  her  from  her  moorings  at  the  island,  want  of 
and  did  material  damage  to  the  ship  and  cargo.  Part  of  the  tackle  was  obliged    [  ^^B  ] 
to  be  cut  away  and  abandoned,  and  the  ship  was  necessarily  taken  to  the   isl-  money  in  a 
and  of  St.  Thomas,  where  she  arrived  on  the  27th  of  July.     Both  ship   and  [°7^^"j|^^^ 
caigo  were  ao  much  damaged  that  it  was  necessary  to  discharge  her  cargo;  up-  d^,'[^]'«Q 
OB  doi^g*  which  it  was  found  that  of  sixty-five  hogsheads,  part  of  the  sugar-had  gastamed 
been  washed  out,  and  the  rest  damaged.     These  sixty-five   hogsheads  were  by  the  ship 
aold  as  damaged,  and  the  loss    arising  upon  them  was  covered  by  the  money  i°  ^  itorm, 
paid  into  4he  court.     The  remainder  of  the  goods  were  safely  warehoused.  ^°®.  ^^°^^ 
The  necessary  repairs  were  done  to  the  ship  to  enable  her  to  proceed  on  her  ^o"|^^fe^ 
voyage-,  to  defray  the  ezpences  of  ^hich  repairs,  the  master  of  the   ship,   not  f^^  tb^  y^i 
having  other  fuads  in  hand  to  defray  them,  and  having  no  other  means  of  rais-  ue  of  the 
log  money ,sold  pan  of  the  cargo,  and  amongst  other  goods  fifty-two  hogsheads  goodn, 
ef  aogar,  six  casks  of  coffee,  and  the  seventy-two  puncheons  of  rum  part  of 
the  goods  belonging  to  the  plaintiff,  and  applied  the  proceeds  to  defray  these  ex- 
piencea.     The  ship  afterwards  went  to  St.  Croix,  out  of  her  course  to    Bristol, 
for  the  purpose  of  making  good  her  freight,  and  did  not  finally  sail  on  her  re- 
tarn  home  uatil  November,  being  warranted  by  the  policy  to  sail  on  or  before 
the  iBt  ol*  August  preceding,  and  was  captured  on  her  voyage  home,  and  con- 
jdemned  by  the  French. 

Per  Cur,  It  doee  not  appear  to  us  that  this  was  a  loss  by  a  peril  of  the  sea, 
fvattch  as  entitles  the  assured  to  recover,  under  the  general  words  of  the  poi- 
i^*,but  a  loss  for  which  the  owner  of  the  goods  will  be  entitled  to  be  reimbur- 
sed by  the  owner  of  the  ^hip.  The  owner  of  the  ship  undertakes  to  have  the 
ahip  fit  to  perform  herVoyage;  and  in  ewe  of  accident  it  is  the  duty  of  the 


176  INSURANCE. 

owner,  and  the  master  in  the  place  of  the  owner,  to  provide  for  iti  repair.  W« 
consider  it  as  a  rule  applicable  to  (he  costructton  of  policies,  that  the  Court 
must  look  to  the  immediate  cause  of  loss,  in  order  to  ascertain  whether  it*  be  ft 
loss  within  the  policy;  The  loss  here  was  occasioned  by  the  act  of  the  captain, 
who  disposed  of  the  goods,  in  order  to  provide  himself  with  funds  for  the  repair 
of  the  ship  If  he  could  have  raised  these  funds  in  any  other  way  he  would 
not  have  taken  the  goods  To  hold  this  a  loss  for  which  the  underwriter  is  re- 
sponsible would  be  to  make  his  liability  depend  upon  the  accident  of  the  cap- 
tain's being  unable  to  provide  the  funds  (or  the  repair,  except  by  means  of  the 
goods.  In  the  case  of  jettison  the  immediate  cause  of  the  loss  is  a  peril  of  the 
sea.  When  the  whole  is  like  to  be  swallowed  up  by  the  sea,  the  law  of  jetti- 
son allows  a  part  to  be  sacrificed  to  save  the  rest.  Inasmuch,  therefore,  as 
we  are  bound,  according  to  the  common  rule  for  the  construction  of  policies,  to 
look  to  the  immediate  cause  of  loss,  and  as  this  loss  was  not  immeiliately  caused 
by  a  peril  of  the  sea,  but  by  the  inability  of  the  captain  to  procure  a  fund  for 
the  repairs  which  be  was  bound  to  do,  it  seems  to  us  that  this  was  a  loss  within 
the  policy. 

«.  CuLLEN  V.  Butler.  M.  T.  1816.  K.  B.  5  M,  &  S.   461;  S.  C. 

4  Campb.  289. 
^•"  *  The  plaintiff  declared  in  the  first  count  upon  a  loss  by  the  perils  and  misfbr* 

ship  and      imi^g  ^f  the  seas;  and  in  the  second  count  he  averred  that  th^  ship,  with  the 
Mnk  St       goods  on  board,  departed  and  set  sail  from  London  in  prosecution  of  their  in- 
[  239  1  tended  voyage;  and  before  her  arrival  at  the  Canary  Islands,  to  wit,  on  the  7(h 
■8ft  by  an     of  July,  Slc.  in  the  night  of  that  day,  the  master  and  crew  of  a  certain  British 
otbor  ship    ship  called  the  Midas,  believing  the  ship  in  the  policy  mentioned  to  be  an  en- 
jKrisg  qpoo  emy's  ship,  and  that  the  persons  on  board  thereof  were  then  and  there  in  a 
taki  ""h  r    ^^^^^'®  manor  about  to  attack  the  Midas,  and  attempt  to  board  and  take  her 
for  an  ene   ^^  ^  prize,  did  then  and  there,  for  the  purpose  of  defending  themselves  and  the 
mj,  al         Midas  against  such  apprehended  attack,  but  without  any  fault  committed  or 
thoogh  thin  done  by  the  master  or  crew  of  ship  in  the  policy  mentioned,  fire  at  and  against, 
if  not  itrici  and  strike  and  pierce  with  shot,  the  ship  in  the  policy  mentioned,  whereby  the 
iLriJ^Tih' ®**^  ship,  with  the  goods  on  board,  was  sunk  in  the  sea  and  lost, 
■eayst  the      ^^^  ^^^'     -^^  *^®  Court  are  of  opinion  that  the  plaintiff  is  entitled  to  reco- 
aaderwri     ^^^  Upon  the  second  count  of  this  declaration,  formed  upon  the  special  circum- 
ten  are  li    Stances  of  this  case,  which  clearly  seem  to  fall  within  the  general  and  compre- 
able  vnder  hensive  words  in  the  policy  subjoined  to  the  particular  causes  of  loss  therein 
a  tpacial      specified,  viz.  ''  all  other  perils,  losses,  and  misfortunes,  which  had  or  should 
tMr*the  w  *^**"^®  *^  *^®  ^"""^  detriment,  and  damage  of  the  said  goods  and  merchandises, 
ti^ar  cir    ^^^  ship,  &c.  or  any  part  thereof,"  it  becomes  less  material  to  consider  whe- 
•amstancea  ther  the  plaintiff  would  be  entitled  to  recover  as  for  a  loss  **  by  perils  of  the 
sea"  in  the  proper  and  strict  sense  of  the  words,  i.  e.  ''  ex-manne  tempesiaHB 
dtsmmtfk;,"  as  described  by  Emerigon.     With  loss  by  perils  of  the  sea  is 
the  specific  loss  stated  in  the  first  count.      If  it  be  a  loss  by  perils  of  the 
sea  merely,  it  is  a  loss  happening  upon  the  sea,  as  has  been  contended,  all 
the  other  causes  of  loss  specified  in  the  policy  are,  upon  that  ground,  equally 
entitled  to  be  so  considered;  and  it  would  be  unnecessary,  as  to  them,  even  to 
assign  any  other  cause  of  loss  than  a  loss  by  perils  of  the  sea.     But  as  that 
has  not  been  the  understanding  and  practice  on  the  subject  hitherto,  and  inas- 
much as  the  very  insertion  of  the  general  or  sweeping  words,  as  they  are  call- 
ed in  the  policy  ader  the  special  words,  imports  that  the  speeral  words  were 
not  understood  to  include  ail  perils  happening  on  the  sea,  but  that  some  more 
general  words  were  required  to  be  added,  in  order  to  extend  the  responsibili- 
ty of  the  underwriters  unequivocally  to  other  risks  not  included  within  the  pro- 
per scope  of  any  of  (hose  enumerated  perils,  we  shall  think  it  necessary  only 
to  advert  shortly  to  some  of  the  reasons  upon  which  we  think  that  the  general 
words  thus  inserted,  comprehend  a  loss  of  this  nature.     The  extent  and  mean- 
ing of  the  general  words  have  not  yet  been  the  immediate  subject  of  any  judi- 
cial construction  in  our  courts  of  law.     As  they  must,  however,  be  constdereA 
.  as  introduced  into  the  policy  in  furtherance  of  the  objects  of  marine  insurance. 
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and  nxf  hnte  the  efiect  of  extending  a  reasonable  indemnity  to  cases  not 
dio^cUy  covered   by  the  special  words,  Ihey  are  entitled  to  be  considered 
as  nalerial  and  operatiTo  words,  and  to  have  the  due  efTect  assigned  to  them 
in  ibe  condlructton  of  this  instrument;  and  which  will  be  done  by  allowing 
tbemlo Gompreheiid.     It  is  no  objection  to  the  plaintifl's  right  to  recover 
against  the  anderwrkers  in  this  case,  that  he  may  have  also  a  right  to  recover 
against  the  persons  by  whose  immediate  act  the  change  was  occasioned.  That 
has  been  decided  in  the  case  of  a  damage  at  sea  by  collision.     The  only  in- 
ooBvenienee  which  can  be  suggested  as  likely  to  arise  from  a  limited  con- 
sinictioo  of  Ibe  words  '^  perils  of  the  seas,^'  occurring  in  policies  of  assurance, 
asd  from  the  effect  attributed  to  the  general  words,  is,  that  in  doubtful  cases    [  $40  J 
th0  pkiotilTwill  feel  it  necessary  to  introduce  a  special  count  stating  the  par- 
ticaiar  circumstances  by  which  the  loss  was  occasioned,  instead  of  relying  up-  When  a 
OQ  a  count  framed  upon  the  special  head  of  loss  in  policy,  viz.  byperils  of  the  yoMei  waj 
sea,  or  the  Wte.     But  this  inconvenience  will  be  well  compensated  to  the  as-  |nw«d  for 
sored  by  the  advantage  of  certainty,  by  which  the  risk  of  nonsuit  at  the  trial,  ^^^^^ 
and  the  expenses  attendant  thereupon,  will  be  avoided.  during  ' 

9.  Fletchrk  v.  Inglis.  H.  T.   1819.  K.  B.  2  B.  &  A.  315.  which  she 
The  ahip^  insured  was  a  transport  engaged  in  the  service  of  government ;  it.ws*  plaeed| 

appealed  that  in  the  course  of  such  service,  and  within  the  terms  mentioned  in !"  ■  ^^y  ^^ 
the  policy,  she  was  ordered  into  Boulogne,  where,  under  the  direction  of  the  ^^^  *f 
auperkiteadant  of  transports,  she  was  moored  near  one  of  the  quays.     The^^^h  was 
harbour  of  Boulogne  is  a  dry  harbour,  with  a  hard  uneven  bottom.    "Between  hard  and  aa 
nine  and  ten  at  night,  the  tide  having  then  leflthe  vessel,  a  cracking  noise  even,  and 
was  heard  in  the  ship,   proceeding,  as  the  witness  believed,  from  something  ^»  the  tid« 
breaking.     Some  time  after  this,  on  the  return  of  the  tide,  there  was  a  consi-  jj*J[*"^^  ,J; 
derable  swell  in  the  harbour,  and  the  ship  struck  the  ground  hard  several  eeived  dam 
timoB;  in  the  morning,  eighteen  of  the  knees  were  found  to  be  broken.     It  was  age  by  tak. 
prored,  that  the  ship  had  frequently  struck  in  other  soft  harbours  without  re-  ing  the 
ceiviDg  any  damage,  but  at  those  times  she  was  water-bound.     This  action  F^""**! 
was  brought  to  recover  the  amount  of  the  expense  incurred  by  the  assured  in  ^r*  *'"•* 
repairing  this  damage.     The  jury  found  a  verdict  for  the  plaintiff;  and  now  iQ^^y  ^ 
the  Court  said,  they  would  consider  the  case;  and  after  an  interval  of  a  few  peril  ©f  tha 
daya,  stated  that  they  had  considered  it,  and  that  they  thought  it  was  a  loss  by  aea.* 
a  peril  of  the  sea;  accordingly  the  rule  was  refused.  The  throw 

10.  Oregsos  v.  Gilbert.  E.  T.   1781.  K.  B.   1  Park.  Ins.  83.  ing  over 
An  actfon  was  brought  upon  a  policy  of  insurance,  for  the  value  of  certain  h««rd  of 

riaves  insured  by  that  policy.     The  declaration  stated  that,  by  perils  of  ^^c™^** 
sea,  contrary  winds,  currents,  and  other  misfortunes,  the  voyage  was  so  m»ch  qo^m.^  ^f  ^^ 
retarded  that  a  sufficient  quantity  of  water  did  not  remain  for  the  support  of  scarcity  of 
the  slaves  and  other  people  on  board,  and  that  certain  of  the  slaves  mentioned  water  aria 
in  the  declaration  perished  for  want  of  water.     The  facts  appearing  in  evi-in«from 
de&cewere,  that  the  ship  being  bound  from  Guinea  to  Jamaica,  had  «^»S3- ™  .""P^^ 
ed  the  island,  and  the  crew  were  reduced  to  great  distress  for  want  of  water;  ^^  ihSu 
thai  the  captain  consulted  with  the  crew,  aiid  it  was  unanimously  agreed  upon,  i^nd  of  Ja 
IbttI  Bome  of  the  slaves  should  be  thrown  overboard,  in  order  to  preserve  the  maica,aad 
rest;  that  at  the  time  this  resolution  was  formed  there  remained  but  one  day's  being  loo^ 
ftill  allowance  of  water  at  two  quarts  per  man.     The  jury,  upon  this  evidence,  "/^,™ 
foinid  a  verdict  for  the  plaintift*,  with  damages  at  30/.  a  head  for  every  slave  ^^^.^^*    I 
thrown  overboard,     A  motion  was  afterwards  made  for  a  new  trial,  upon  ^^e  p^^J|JJJj' 
ground  that  this  was  not  a  loss  by  perils  of  the  sea.  held  not  to 

Lord  Mansfield,     This  is   a  very  uncommon  case,  and  deserves  a  further  be  a  loeaby 
ooneideratioQ.     There  is  areat  weight  in  the  objection  that  the  Joss  is  stated  by  the  perila  of 
the  declaration  to  have  arisen  from  the  perils  of  the  sea  and  the  currents,  &c.  »he  aea. 
had  made  the  ship  foul  and  leaky.     Now  docs  it  appear  by  evidence  that  the 

*  So,  in  tJio  case  of  a  policy  on  goods  warranted  freo  from  capture  and  seizure,  when  the 
ahip  wofl  stranded  on  a  shoal  wiihln  a  few  milog  from  iho  port  of  doslinalion,  disabled  from 
prooeodins,  and  lost ;  bat  while  she  lay  on  iho  sand  she  was  seized  by  the  commander  of  the 
plaee  at  miich  ehe  was  ati-aaded,  and  tha^oods  were  ooafiaoated  by  hi.'u  ,  this  was  holden  a 
loss  by  perils  of  the  sea ;  tee  3  Bing.  90?;  1  Holt,  149. 
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ship  WSLS  fowl  and  leaky  ?  On  the  contrary,  the  loss  hapfl^ed  by  mtstakiag 
Jamaica  for  another  place.  Besides,  a  fact  has  beea  mentioped  by  the  ooun- 
sel  of  throwing  some  overboard  afler  the  rain  fell,  a  fact  which  is  not  agreed 
on  both  sides,  though  a  very  material  one. 

Mr.  Justice  Buller.     The  declaration  does  not  in  any  part  of  it  state  the 

loss  which  has  been  the  occasion  of  this  demand,  and  it  would  be  very  vam- 

chievous  if  we  were  to  overturn  this  objection.     Suppose  for  a  moment  thai 

the  underwriters  in  some  cases  are  liable  for  the  mistake  of  the  captain,  yet, 

if  they  are  not  liable  in  others,  the  nature  of  the   loss  must  be  staled  in  the 

declaration,  that  the  defendant  may  have  an  opportunity  of  moving  in  arreii 

of  judgment  if  it  be  not  sufficiently  alleged.     But  it  would  be  impossiUle  for 

Where  a     the  defendant  in  this  case  to  move  in  arrest  of  judgment;  for  the  facts  of  the 

ship  wofi      ^»^g  2^g  proved  arc  different  from  those  stated  in  the  declaration.  *  The  point  of 

cravW"  *  ^^^  *"  arrest  of  judgment  can  only  be  argued  from  the  facts  stated  on  record, 

dock  con     ^^^  ^he  declaration  in  this  case  states  the  loss  of  the  plaiotifi  to  have  happen* 

taining  two  ed  by  perils  of  the  sea.     The  rule  for  a  new  trial  must  be  made  absolute  on 

or  three       payment  of  costs. 

[««^<»r  11.  Phillips  V.  Barber.  M.  T.  1821.  K.  B.  6  B.  &.  A.  161. 

^^repa^red       ^"  *"  action  on  a  policy  of  insurance  on  a  ship,  in  the  usual  form,  for  twelve 
and  whilst  *  "Months,  at  sea  and  in  port,  the  loss  averred  was  as  follows:  that  the  ship  hvf^ 
there,  by     log  arrived  at  the  harbour  of  St.  J.  and  discharged  her  cargo,  it  became  necea- 
tbo  Tio         sary  to  place  her,  and  she  was  accordingly  placed  in  a  graving-dock,  there  to 
lence  of  ihe  be  repaired,  and  near  to  a  certain  wharf  in  the  graving-dock;  and  that  whilst 
weather      ®^®  ^*®  there,  by  the  violence  of  the  wind  and  weather,  she  was  thrown  over 
was  thrown  ^"  ^^^  ®^^^}  whereby  she  struck  the  ground  with  great  violence,  and  was  bul- 
over  on  her  ged,  Sec.     Per  Ctir.     In  this  ease  the  plaintiff  has  not  entangled  himself  by 
side  and      any  particular  allegation,  but  has  shown  fully  the  manner,  time,  and  place  of 
was  bulged,  the  loss.     This,'  it  is  to  be  observed,  was  a  policy  upon  the  ship  for  time,  at  sea 
h  Id^'^      and  in  port.     Now  the  loss  stated  in  the  declaration  was,  that  afler  the  ship 
to  be^a  loss  ^^^  discharged  her  cargo  at  the  harbour  of  St.  John,  she  was  then  and  there 
by  perils  orpl°<^^<^  ^^  ^  certain  graving-dock,  for  the  purpose  of  repair,  near  to  a  certain 
the  sea.       wharf,  and  that  whilst  she  was  lying  there  she  was,  by  the  violence  of  the  wind 
So  where  a  and  weather,  blown  over  on  her  side  and  damaged^so  that  it  became  necessary  to 
ship,  dar     sell  her.     Now  we  think  that  it  is  clearly  alleged  that  this  was  a  loss  happen- 
ing  the  voy  jng  in  port;  and  then  the  question  will  be,  whether  it  is  a  loss  falling  within, 
eaten^bv     ^"^  ^^  ^^®  perils  insured  against?     Now  the  perils  insured  against  are  of  the 
the  worms,  ^^^^t  ^^^  of  ^'ai*,  fire,  &c.,  and  of  all  other  perils,  losses,  and  misfortunes  tiiat 
and  render  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  ship.     Theae 
ed  inca        general  words  are,  indeed,  restrained  in  construction  to  perils  ejuadem  generUj 
pable  of      with  those  more  particularly  enumerated  in  the  policy.    In  this  case,  however, 
^r^sStl"?  fhe  loss  was  occasioned  by  the  violence  of  the  wind  and  weather  in  port^  and 
on  her  vov  '^.^^®"'®  *°  "^>  fherefore,   to  have  been  produced  by  a  peril  epudem  gemrU 
age,  and  is  ^**^  those  specified,  and  to  fall  within  the  general  words  of  the  policy.     There 
condemn     raust,  therefore,  be  judgment  for  the  plaintiff. — Judgment  for  the  plaintiff", 
ed.  that  is    12.  RoHL  V.  Parr.  H.  T.   1796.  K.  B.  1  Park,  Ins.  85;  S.  C.  1  Eap,445. 
not  a  loss         In  an  action  rn  a  policy  of  Insurance  at  and  from  St.  Bartholomew  to  the 
the'^en '^  ®^ coast  of  Africa,  and  during  her  stay  and  trade  there,  and  hack  to  St.  Barthol- 
within  the  ^™°^^'>  *^  ^"^^^  attempted  under  a  count  for  a  loss  by  perils  of  the  sea,  to  recov- 
roeaning  of  ®f  ^^^  ^  ^^^^^  loss  of  the  ship,  which  appeared  to  have  been  destroyed  by  asp^** 
the  policy,  cies  of  worms   which  infest  the  rivers  of  Africa.     An   intelligent  merchaaC 
The  ander  swore  that  he  had  known  many  instances  of  this  species  of  loss,  but  that  the 
writer  is  li  underwriters  had  invariably  refused  to  pay. 

robbery  of      ^^^  Kenyon,  upon  this  evidence,  and  the  unanimous  declaration  of  the 
the  goods    i^^y^  decided  that  it  was  not  a  loss  by  the  perils  of  the  sea. 
insured,  13.  Harford  v.  Matnard.  H.  T.   1785.    1  Park,  Ins.  51. 

when  com        Per  Lord  Mansfield.     That  an  underwriter  is  liable   for  a  robbery  of  the 
mitted  by    goods  insured,  when  committed  by  thieves  from  without,  cannot  be  doubted, 
from  with    ^^  ^ti^ves  are  a  peril  expressly  insured  against  by  the  policy. 
0Bt.  *•   ^y^  9uch  a  lo$9  is  presumed. 
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I.  N«w«f  y^  Head.  M.  T.  1783,  K.  B.   1  Park,  Ins.  95.  '     Aifcip 

The  Court  said  ia  a  modern  case  before  Lord  Mansfield,  which  was  an  ae^  which  w 
ttOQ  of  covenant  on  a  deed,  in  the  nature  of  a  policy  of  insurance,  by  which  "^J?*?? * 
the  defemdaift  waa  bound  to  insure  against  any  loss  happonine  before  the  SOth  UbLh  aa 
of  lioTember,  1762,  free  from  average,  the  ship  sailed  from  Newcastle  to  Co-  iaitllJMBo* 
^nliami,  which  is  usually  about  ten  days'  voyage.     She  was  soon  after  taken  has  baea  la 
by  a  French  privateer,  but  ransomed;  and  she  then  proceeded  on  her  voyage  ««ivad 
to  Copenhagen  (as  was  proved  by  the  ransomers)  in  a  bad  condition.     She  !^!^^.T,^ 
was  never  heard  of  afterwards,  though  all  due  diligence  had  been  used^  andJJ^^Ur 
several  ahipe  whieh  sailed  after  her  were  proved  to  have  arrived  safe  at  Co- sailings 
penhi^gaa.     The  Court  there  held  it  must  be  presuaned  she  was  lost  by  foun-ihall  be 
dwiog.  pisMamadl 

5  Coasiv  V.  Hinckley.  H.  T.  1800.  N.  P.  2  Campb.  51;  S.  C.   1  Taunt,    I  ^^S  ) 

249.  tabalosl 

Actaoa  on  a  policy  of  insurance  on  the  ship  Union,  at  and  from  Portsmouth  aJL^^'Jlff^ 
lo  Quebec.     The  declaration  stated,  that  after  the  ship  set  sail  from  Ports- 1       ^ 
mouth,  aed  before  her  arrival  at  Quebec,  she  was  wholly  lost  by  the  perils  of ctJttT  ths 
the  sea.     As  the  plaintiff's  case  was  at  first  shaped,  the  only  evidence  of  the  oaas  lies 
loan  waa  given  by  the  plaintiff's  son,  who  swore  that  on  the  8th  or  9th  of  May,«P«otbs 
ia06,  Im  aaw  the  Union  at  P^ortsmoutb,  in  Stoke's  Bay,  going  oui  with  other  P'^^^^^ 
•bipa  £»T  Sfnlheed,  and  that  she  had  never  afterwards  been  heard  of.     It  was  ^J^ 
^oateaded  that  k  was  the  best  evidence  the  nature  of  the  case  admitted  of,  and  ^i^^  ||^ 
that  the  presomption  from  the  facts  proved  was,  that  the  ship  perished  on  the  Tetwl  l«ft 
voyage  to  QaebtCy  and  that  the  policy  being  ^*  at  and  from  Portsmouth,'^  the  t^pott  af 
loss  waa  covered  fay  it,  even  supposing  that  the  ship  sunk  while  she  lay  there.  ^™^  "^ 

Lord  ElleaboFough.     Even  in  that  case,  you  must  have  shown  ahe  was  at  ^^  ^^^ 
£ertBBiofith,  on  the  voyage  insured;  but  the  declaration  states,  that  the  toM*^^]|^|^^ 
liappeoed  after  the  ship  sailed  from  Portsmouth  to  Quebec.     Now  you  must  tared.  Tka 
^ire  some  evidence  that  she  sailed  from  the  one  place  to  the  other;  but  wheneenvoy 
ehe  left  Stoke's  Bay,  how  do  I  know  that  she  was  not  bound  to  the  East  Indies?  l^^^d  is  ^ 
If  you  could  show  that  she  had  a  particular  destination  by  charter-party,  IC^^P^ 
should  preeuase  that  she  sailed  on  the  chartered  voyage;  or  if  you  could  *kow^^[^J[|^ 
that  ahe  'was  eleared  out  for  a  particular  port,  I  should  presume  that  she  set  for  the  pat 
snil  for  *it  when  she  drifted  from  her  moorings.     But  you  have  laid  no  fbunda-  pots, 
iion  for  any  presumption  upon  this  subject,  either  one  way  or  another.     The        ^ 
^coovof  bond  was  put  in,  which  had  been  executed  at  the  custonv4iottse,  by  the 
piaaotiffas  owner,  and  Christopher  Rowlands,  as  captain  of  the  Union,  oa  the 
^8th  of  April,  1806.     In  the  body  of  this  instrument  no  mention  whatever  is 
made  of  the  place  to  which  the  ship  was  bound,  the  parties  merely  engaging 
that  she  al&ould  not  sail  without,  nor  depart  from,  convoy  without  leave;  but  at 
ihe  bottom  of  it  these  words  were  written,  '^  Convoy  bond  for  Quebec."     An 
^ffieer  from  the  oustoms  stated  that  it  was  according  to  the  course  of  office 
'to  write  tkeee  words  upon  the  bond;  and  that,  though  he  did  not  personally 
finow  of  any  act  of  office  being  done  upon  it,  he  bad  no  doubt  that  a  eerttficate 
end  other  papers  for  a  voyage  to  Quebec  were  delivered  to  the  captain  be^ 
fore  he  sailed. 

3.  TwEMLOW  V.  Oswm.  H.  T.  1809.  N.  P.  2  Campb.  85. 

The  ship  sailed  ft-om  Liverpool  on  the  14th  of  April,  1807.     On  the  S9d  of  Bat  Is 
July  folio  wing,  the  plaintifts,  who  reside  at  Liverpod,  received  a  fotler.fio«i  fsead  a  yce 
their  correspondent  at  Miramichi,  dated  June  11,  stating  that  the  ship  had  not^'"'^**^ 
then  Arrived,  but  was  expected  in  a  few  days.     The  policy  was  effected  on  the  ^^ 
-dth  of  August,  when  this  letter  was  shown  to  the  underwriters.     In  addition  i^tt  ia  ilia 
'to  these  liu^,  the  pktiatifis  proved  that  they  were  the  owners  of  the  ship,  and  voyefs,  k 
called  one  of  their  clerks,  who  swore  she  had  not  been  faeeid  of  since.     It  waa   [  ^44  ] 
'contended  that  the  plaintiffs  must  be  nonsuited,  unless  they  gave  some  (uillier  ii  net  • 
evidence  of  the  loss  of  the  ship.    "Sir  J.  Mansfield,  H.  J.,  held  that  this  waa'***^  ^ 

'    *  There  is,  however,  tie  fixed  reie  ef  law  after  which  a  miMing  ship  shall  be  rspalaJ  to 
Im  lost,     it  is  ia  eaaea  aqiMstien  of  ppegunption,  to  b«  govemod  by  the  eireamstancaa  «f  tha 
rtieviaroM^  s«a  Houtuaan  v.  Tboiaton,  Holt,  348.  &  P«  Msrshliil  v«  Psrksr.  2  Caambw  78^ 
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of  in   his 
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'iftor  she 
nitod, 
witboBteall 
ing  witneus 


tination  to 
■how  that 
■be  nevor 
arrived' 
there.* 


prove  that  evidence  to  go  to  the  jury  of  a  loss,  as  laid  in  the  declaration;  and  the  plaiatiflir 
had  a  verdict.  \ 

{b)  Loss  by  ca'plwre.^ 
1.  Goss  V.  Withers.  H.  T.  1781.  K.  B.  ^Birrr.  694.  S.  P.  Hamiltoic  r. 

Mk.vdy.  M.  T.  1788.  K.  B.  id.  1209. 
•  This  was  a  special  case  from  the  sittings  in  London,  npon  t^o  actions^  oo 

*  When  it  ia  said  thnt  r  ship  has  not   henn  heard  sf,    it  is  generally  nnd<rstood  to  mcai) 

from  her  *^"'  "®  intelligence  has  been  had  from  persons  capable  of  giving  an  ootbentic  Rceoaat;8ee 
port  of  dee  «  »  &  C.  19. 

t  Cdpiore  is  whero  a  »hip  U  taken  by  an  enenny  in  war,  ot  by  way  of  repraahi,  er  by  » 
pirate;  every  capinre,  whether  lawful  or  ontawful,  is  in  general  within  the  meaning  of  the 
policy.     To  conrttiiQte  n  lorn  by  capture  wHbin  the  meaning  uf  the  pulicy,  it  is  no,t  neoea- 
■ary  that  ihe  ship  should  be  condemned  or  csrrried  into  port  or  fleet  of  the  enemy,  2  Burr.> 
69-1;  see  4  East.  396,  402;   7  East,  449  ;  9  East,  233;  11  Ea^t,  205:  1  M.  &  8.   52.     A 
»hip  is  driven  bj  a  storm  near  the  enemy's  codst,  and  is   there  captured;  this  is  a  loss  hy 
capfore,  and  not  by  the  perils  of  the  seas;  see  Peake,  212   2  N.  R.  S34.     A  veaiel  berra^ 
troasly  given  up  to  the  enemy  is  a  loss  by  capture;  see  2  Campb«  620v3  Taonl.  608.     A 
warranty  against  a  capture  in  ports  does  not  extend  to^  a  capture  in  a  place  within  tlie  bead- 
lands  of  a  river,  but  nt»t  within  the  limits  of  any  port,'see  2  Campb.  541;  hut  if  the.plac» 
be  the  point  at  which  vesseU  on  the  particular  voyage  usudlly  anlond,  it  is  within  the  wars- 
ranty;  2  Campb.  ('>15;   13  Eust,  894.     Formerly  it  was  a  common  practice,  when  vessela- 
were  captured  by  the  King's  enemies,  or  by  ethf>r  persona  committiag  acts  of  hostility,  for 
persons  to  agree  whh  the  captors  for  ransom  of  the  vessels  ;  and  for  secaring  the  atipalatedb 
ransom,  not  only  to  give  hostages,  but  also  to  bind  tbenmelves  or  the  owners  for  the  pay- 
meet  iheteof.      The  Uw  of  nations  i^sve  a  sanction  to  this  practice;  hot  it  having  beeir 
found  by  experience  liable  to  grfat  abuse,  and  there  being  reason   to  apprehend  that  upoik 
the   whole  it  operated  mo  e  to  the  didadvantage  than  bei.efit  of  his  Majesty's  subjects,  \k 
was  enacted  by  stat.  22  Geo.  8.  c.  25.  s.  I.  **  that  it  should  not  be  lawAil  for  any  of  hie 
Majesty's  subjects  to  ransom  or  enter  into  any  agreement  for  ransemmg  any  vessel  belong- 
ing to  any  of  bis  Majesty's  subjects,  or  any  goo£i  on  beard  the  same,  which  ihoatd  becap- 
tared  by  the  subjects  of  any  state  at  war  wirh  his  Majesty,  or  bjr  any  persons  eooioiiitJi^ 
hostilities  against  hid  Mnjesly's  subjects;"  by  s   2.    *' agreensents  entered  into,  and  bills, 
notes,  and  other  securities  given  by  any  persons  for  ransom  of  such  ship,  or  of  any  goode 
on  board  the  same,  are  riccLired  void;"  and  by  s.  8.   **  a  penalty  of  500/.  is  given   to  the 
informer  for  every  offence  against  this  art.'*   This  statute  having  expired  with  ihe  teraifaa- 
tion  of  hoalilrties  in  1788,  the  same  provisions  havo  been  repealed  literatim  m  aahvc^eenl 
prise  acts;  see  Stat.  45.  Geo.    3.  c.  72.  s.  18,   17,    18.     By  atat.  ,45  Geo.   8.  c.  72.  s.  7. 
which  expired  at  the  termination  of  the   war,  it  was  enacted,  *'  that  if  any  ship,  vessel,  os 
boat,  taken  as  prize,  or  any  goods  therein,   shall   appear  and   be    proved   in  a  cempeieoir 
court  of  admiralty  to  have  belonged  to  any  of  his  Majesty's  subjects,   which  were  befon^ 
taken  by  any  of  his  Majesty's  enemies,  and  at  ony  times  afterwards  retaken  by  any  of  hie 
Majesty's  sh4ps  of  war,  privatAer,  nr  any  other  vessel  or  boat  ander  his  Majesty's  pfotec- 
lion,  such  ship,  he,  shall,  exc(  pt  those  hereaAer  excepted,   be  adjudged  to  be  restored  by 
decree  of  the  aaid  court  of  admiralty  to  the  former  owners,  on  ibeir  paying  for  and  in  He* 
of  salvage;  1st.  If  retaken  by  any  of  his  Maj^siy's  ships  or  hired  armed  ships,  one-eighth* 
part  of  the  true  value  of  the  ship,  &c.     ifnd.  If  retaken  by  any  priva'eer  or  other  ship,  &c. 
one-sixth  part  of  the  true  value  of,  &c.     And  8rd.  if  retaken  by  the  joint  operation  of  one 
er  more  of  his  Majesty's  ships,  and  one  or  more  private  ships,  sech  salvage  as  the  Jedce 
of  the  High  Court  of  Admiralty,  or  other  court  having  eogniaaeee  thereof,  sbeil  ender  the 
eirca instances  ol   the  cose  deem  fit,  unless  the  veiwel  retaken  appears  to  have  been,  aAer 
the  taking  by  bis  Majesiy 's  enemies,  by  them  set  forth  as  a  vessel  of  war,  in  which  case  it 
shall  not  be  restored  to  tne  fornR-r  owners,  but  shall  (whether  tek'en  by  his  Mqjesiy*s  sbipe 
or  by  a  privatoor)  be  adj«dged  lawful  prize,  for  the  benefit  of  the  captors^*'  and  so  by  e. 
19.  and  VO.  it  is  enacted,  '*  that  vessels  or  goods,  taken  or  retaken,   and  restored   by  tbe- 
eomrnander,  fcc.  of  the  privateer,  &c.  throogh  consent  or  chindestinely,  or  by  cwllastOB  of 
connivance  of  such  commonder,  lie.   without  being  brought  to  adjudication,  shall,   Qp#i» 
proof  theieof  in  a  court  of  admiralty,  be  adjudged  good  prize  to  the  King,  and  a  penalty  is 
imposed  on  such  commander;  provided  that  if  a  ship  he  retaken  before  she  has  been  carri- 
ed into  nn  enemy's  port,  it  shall  be  lawful  for  her,  if  the  reesptors' consent  thereto,  *to  pnK 
secure  her  voyage,  and  it  shall  not  be  necessary  for  the  recaptors  to  proceed  to  adjudica- 
tion till  six  months,  or  till  the  return  of  the  ship  to  the  pert  from  which  she  sailed;  end  the- 
Master^  owners,  or  iheir  agents  may,  with  the  consent  of  the  recaptors,  deliver  and  dispose 
«f  tbeir  eergees  before  ndjudicdtion ;  and  in  case  the  vessel  shall  not  retarn  disectly  t»  ilie 
port  whenee  she  sailed,  or  the  recaptors  shall  have  bad  no  opportnnity  of  proceeding  regs- 
birly  to  adjudication  witliin  six  months,  on  account  of  the  absence  of  the  vessel,  the  Court 
of  Adtoifeliy  shall,  at  the  ittstnnce  of  the  reeaptors,  decree  the  restitutiee,  en  the  former 
owners  paying  s.itvage,  upon  such  evidence  as  shall  appear  ressonable,  tho  expense  of seeb 
(»roceedt02  not  to  exceed  the  sum  of  foortaeo  poands."      ProvisicMie  of  aiiDiler  import  ee 
are  ^n^Uy  made  tt  the  eomraOBC^meiit  of  evory  Irclb  wgr. 
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two  diiltBCt  policies  of  uuHtrance,  one  upon  a  ship,  and  the  other  upon  the  ^^ tke  ship 
loadiofc.     The  former  was  an  insuraace  on  the  Davicl  and  Rebecca,  at  and    [  ^^  ] 
from  Newfoundland,  to  her  port  of  discharge  in  Portujfal  or  Spain,  without  the  ""^  V^^ 
Streighls^or  England,  to  commence  from  I  he  timo  of  her  beginning  to  load  at  V®  **■'  ^^^ 
Newtoundlaod  for  either  of  the  above-named  places,  and  to  continue  till  she  lllfhowSi'*' 
ehoald^  arrived  at  her  said  port  of  discharge,  and  there  moored  24  hours  atthoy  are 
anchor  in. safet jr.     The  ship  was  by  agreement  to  be  valued  at  the  sum  sub- never  oon 
scribed,  without,  further  account;  the  insurance  was  to  be  at  ten  guineas  per^^*""^** 
c«iit.  and  in  case  of  loss  to  abate  two  per  cent.;  and  in  case  of  average  loss,  ■"•  ^J^. 
not  exeeediai^  five  per  cent,  to  allow  nothing  towards  such  loss;  and  if  the  ves»  ^JJ" '^^^'"JJ 
eel  was  discharged  without  the  Streightf*,  exceptir^g  the  Bay  of  Biscay,  twothe  eoemy, 
gofoeas  per  cent,  were  to  be  returned;  and  if  she  sailed  with  convoy  and  arri-  ii  is  a  Ion* 
ved,  two  gaineas  more  per  cent,  were  to  be  returned.     The  plaintiffs  declared  wiihia  the 
upon  a  total  low,  by  capture  by  the  French.     The  policy  declared  upon  in^^'^^^- 
the  ether  action  was  an  insurance  upon  any  kind  of  lawful  guods  and  merchan- 
dises, loadoD  or  to  be  loaden  on  board  the  aforesaid  ship;  and  this  policy  for 
IL  7s.  insured  70/.     The  declaraiion  alleged,  that  divers  quantities  offish  and 
other  lawful  merchandizes,  to  the  value  of  the  money  insured,  were  put  on 
board  to  be  carried  from  Newfoutidland  to  her  port  of  destination,  and  so  con- 
linued  (except  soch  as  were  thrown  overboard,  as  is  hereafter  mentioned)  till 
the  loas  of  the  ship  and  goods.     The  declaration  then  avers,  that  a  part  of  the 
eaid  goods  were  necessarily  thrown  overboard  in  a  storm,  to  preserve  the  ship 
and  the  rest  of  the  cargo;  after  which  jettison  the  ship  and  the  remainder  of 
the  goods  were  taken  by  the  Friinch.     The  case  states,  that  the  ship  departed 
from  her  proper  port,  and  was  taken. by  the  French  on  the  !2dd  of  December, 
1756;  and  thai  the  master,  mates,  and  all  the  sailors,  except  an  apprentice  and 
landsraeo,  were  taken  out  and  carried  to  France;  that  the  ship  remained  in  the 
hmads  of  the  enemy  eight  days,  and  was  then  retaken  by  a  British  privateer, 
tod  brought  in  on  the  18th  of  January  to  Milford  Haven,  and  that  immediate 
notice  was  given  by  the  insured  to  the  insurer,  with  an  ofier  to  abandon  the 
ship  Co  their  care,     it  was  also  proved  at  the  trial,  that  before  the  taking  by 
the  enemy  a  violent  storm  arose  at  sea,  which  first  separated  the  ship  from  her 
convoy,  and  afterwards  disabled  her  so  far  as  to  render  her  incapable  of  pro* 
ceeding  on  her  destined  voyage,  without  going  into  port  to  refit.     It  was  also    r  oic.  -{ 
proved,  that  part  of  the  cargo  was  thrown  overboard  in  the  storm,  and  the  rest    l  ^*^  J 
of  it  was  Bpathd  while  the  ship  lay  at  Milford  Haven,  after  the  ofier  to  aban- 
don, aad  before  she  conld  be  refitted;  and  the  insured  proved  their  interest  in 
the  ship  and  cargo  to  the  value  insured.     Several  questions  arose  upoa  the 
trial  of  the  first  oif  these  causes;  it  was  agreed  that  the  jury  should  bring  in 
their  verdict  in  both  cases  for  the  plaintiflTs,  as  for  a  total  loss;  subject  however 
to  the  opinion  of  the  Court  on  the  following  questions,  viz.    1st.  Whether  this 
captare  of  the  ship  by  the  enemy  was  or  was  not  such  a  loss,  as  that  the  in- 
surers became  liable  thereby.     2ndly.  Whether,  under  the  several  circum- 
stances  of  this  case,  the  insured  had  or  had  not  a  right  to  abandon  the  ship  to 
the  insurers,  after  she  was  carried  into  Milford  Haven  ?     After  two  arguments, 
the  CottTt  decided  unanimously  in  favour  of  the  plaintiffs;  and,  in  the  opinion 
then  delivered  hy  Lord  Mansfield,  all  the  law  upon  this  subject  was  fully  dis- 
cussed,    it  will  not  be  necessary,  however,  to  state  in  this  place  what  fell  from 
his  lordship  upon  the  first  of  these  questions,  thus  submitted  to  the  opiiiioo  of 
the  Conrt.     As  to  the  question,  whether  property  was  or  was  not  transferreid  • 
to  the  enemy  by  a  capture,  and  absolutely  lost  to  the  original  owner,  it  could 
oo  way  affect  the  contract  entered  into  between  an  insurer  and  the  insured. 
It  will  be  snfficient  then  to  follow  his  lordship  in  tbesecond  part  of  his  argument. 
Lord  Mansfield.     The  single  question,  therefore,  upon  which  this  case  turns 
is,  whether  the  insured  had,  under  all  the  circumstances,  an  election  to  aban- 
don oo  the  Idth  of  January,  1757  ?     The  loss  and  disability  were  in  their  na- 
ture total  at  the  time  they  happened.    >J>uring  eight  days  the  plaintiff  was  cer« 
tainly  entitled  to  be  paid  by  the  insurer  as  for  a  total  loss;  and  in  case  of  a 
drecajptora  the  ioflttrer  would  have  gt4MMl  in  his  place.  The  subsequent  recapturtf 
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is  at  best  a  saving  of  a  small  part;  half  the  Talae  nraot  be  paid  f>r  selv^|e. — 
The  disability  to  pursue  the  voyage  still  continued;  the  master  and  mariners 
were  prisoners;  the  charter-party  was  dissolved;  the  freight  (except  in  propor- 
lion  to  the  goods  saved)  was  lost;  the  ship  was  neeessarity  brought  into  an 
English  port;  what  could  be  saved  might  not  be  worth  the  expense  necessarily 
attending  it,  which  is  proved  by  the  plaintiff  *8  ofler  to  abandon.  The  subse- 
quent  title  to  restitution,  arising  from  the  recapture,  at  a  great  expense,  the 
ship  too  being  disabled  from  pursuing  her  voyage,  cannot  take  away  a  right  io 
the  insured  at  the  time  of  the  capture;  but,  because  he  cannot  recover  more 
than  he  has  suffered,  he  must  abandon  what  may  be  saved.  I  cannel  ind  a 
single  book,  ancient  or  modern,  which  does  not  say  that,  in  case  of  a  ship  be- 
ing taken ,  the  insured  may  demand  as  for  a  loss,  and  abandon.  What  proves 
the  proposition  most  strongly  is,  that  by  the  general  law  he  may  abandon  ia 
the  case  merely  of  an  arrest,  or  an  embargo,  by  a  prince  not  an  enemy.  Po- 
sitive regulations  in  different  countries  have  fixed  a  precise  time  before  the  is- 
sured  should  be  at  liberty  to  abandon  in  that  case.  The  fixing  a  precise  time 
proves  the  general  principle.  Every  argument  holds  stronger  in  the  ease  of 
the  other  policy  with  regard  to  the  goods.  The  cargo  was  in  its  nature  per* 
I  247  1  ishable,  destined  from  Newfoundland  to  Spain  or  Fortugal;  and  the  voyage 
was  as  absolutely  defeated  as  if  the  ship  had  been  wrecked,  and  a  third  or  a 
fourth  of  the  foods  saved. 

2.  JusTADO.  V.  Rogers.  T.  T.  1802.  C.  P.  3  B.  &  P.  191. 
Aa  mw  The  plaintiff  was  owner  of  the  ship  at  the  time  of  the  insurance,  and  from 

*J^*q\  thence  until  the  time  of  the  loss  hereinafter  mentioned.  The  ship  sailed  upon 
Britain  on  ^®  voyage  insured  in  October,  179'2,  and  arrived  at  Martinique  in  November 
a  French  following;  she  remained  there  until  March,  1794;  but  her  remaining  there 
■hip  pre  was  justified  by  necessity;  and  war  having  broken  t'Ut  between  this  kmgdons 
'fcT'*  **  *°^  France,  she  was  then,  upon  the  capture  of  the  island  of  Martinique  by  the 
tha  eon  British  forces,  taken  by  them  as  a  prize  with  four  other  French  vessels.  Tii^ 
ef  bottili  p'^inti^  t^t  the  time  the  policy  was  effected,  and  from  thence  until  the  actMO 
tJM  bet  v^  commenced,  was  a  French  subject,  and  resident  at  Bayonne,  io  France, 
ween  tbii  which  country  was  in  amity  with  Great  Britajn  when  the  policy  was  effected, 
oMiatryaiidand  until  the  month  of  February,  1793,  at  which  time  hostilities  commenced 
XiMnet  ^®*^®®"  England  and  France.  On  the  1 0th  of  March,  1796,  bis  Majesty 
cover  a  g''*nted  a  licence  to  Messrs.  Alves,  Rcbello,  and  Co.,  authorizing  them  to  rc- 
loM  bj  Bri  <^cive  from  the  underwriters  on  this  policy  the  money  for  which  they  subscri- 
tieh  cap  bed;  and  ttiis  action  was  brought  under  directions  from  Messrs.  Alves, Rebel- 
tore*  Io,  and  Co.,  the  plaintiff's  agents.     The  question  for  the  opinion  of  the  Court 

was,  whether  the  plaintiff  was  entitled  to  recover  in  this  action?  If  the  Court 
should  be  of  opinion  that  he  was,  a.  verdict  was  to  be  entered  for  the  plaintiff; 
and  if  the  Court  should  think  that  the  objection  to  the  plaintiff's  recovery  ap- 
peared upon  the  declaration,  so  as  to  entitle  the  defendant  to  the  full  benefit  of 
it  upon  a  motion  in  arrest  of  judgment,  the  verdict  was  to  be  entered  for  the 
plaintiff,  and  the  defendant  was  to  make  such  application;  but  if  the  Court 
should  be  of  opinion,  that  the  plaintfff  was  not  entitled  to  recover,  and  that  the 
objection  did  not  appear  upon  the  record  so  as  to  entitle  the  defendant  to  such 
benefit,  then  a  nonsuit  was  to  be  entered. 

Per  Cur.  By  the  terms  of  the  policy  the  underwriters  certainly  undertake 
to  indemnify  the  plaintiff  against  all  captures  and  detentions  of  princes,  with- 
out any  exception  in  respect  of  the  acts  of  the  government  of  their  own  nation. 
The  question  then  is,  whether  the  law  does  not  make  that  exception,  and  whe- 
ther it  be  cotnpetent  to  an  English  underwriter  to  indemnify  persons  who  may 
be  engaged  in  war,  with  his  own  sovereign  against  the  consequences  of  that 
war?  We  are  all  of  opinion,  that,  on  the  principles  of  English  law,  it  is  not 
competent  to  any  subject  to  enter  into  a  contract  to  do  any  thing  which  may 
be  detrimental  to  the  interests  of  his  own  country,  and  that  such  a  contract  is 
as  much  prohibited  as  if  it  had  been  expressly  forbidden  by  act  of  parliaments. 

If  a  ihip  be  drivpn  by  «tiew  of  weather  on  an  enemy's  coast  and  there  eapfored,  it  Is 
a  toft  by  cspfere,  /ind  not  Hy  pcrila  ol  the  ■«<«;  see  Green  v.  Elnwlle,  Fsake,  lit 
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k  w  •knitted,  that  if  a  man  contract  to  do  a  thing  which  is  aflerwarda  prohihit* 
•d  hy  act  of  parltament,  he  is  not  bound  by  his  contract.  This  was  expressly 
laid  down  in  Brewster  ▼.  Kitchell,  1  Salk.  198.  And  on  the  same  principle, 
where  boetailies  commenced  between  the  country  of  the  underwriter  and  the  [  S46  ] 
aaaared,  the  former  is  fhrbidden  to  fulfil  his  contract.  With  respect  to  the  ex- 
padiency  of  these  insurances,  it  seems  only  necessary  to  cite  a  single  line  from 
Bynketshock,  and  part  of  a  passage  in  Yalin;  see  Marsliali,  3^.  The  for- 
mer says,  '^  Ho9liwn  pericula  in  8t9tacipet*e  qmd  estalittd  quam  eorum  cammer^ 
ciafliardMui/irosiooerc;"  and  the  latter,  speaking  of  the  conduct  of  the  Eng- 
liah,  daring  the  war  of  1756,  who  permitted  these  insurances,  says, "  The  con- 
ae^oeaoe  was,  that  one  part  of  that  nation  restored  to  us  by  the  effect  of  insur- 
anees  what  the  other  took  from  us  by  the  rights  of  war.  ^''  Lord  Hardwicke, 
indeed,  in  Henekle  r.  The  Royal  Exchange  Assurance  Company,  1  Yes. 
SCO,  uses  these  words:  ^'  No  determination  has  been,  that  insurance  on  ene- 
mies' ships  during  the  war  is  unlawful."  It  might  be  going  too  far  to  say,  that 
ail  trading  with  enemies  is  unlawful;  for  that  general  doctrine  would  go  a  great 
way  eren  where  only  English  goods  are  exported  and  none  of  the  enemies'  im- 
ported, which  may  he  very  beneficial.  We  do  not  go  on  a  foundation  of  that 
Kind;  and  there  have  been  several  insurances  of  this  sort  during  the  war,  which 
a  determinalion  upon  that  point  might  hurt.  This,  however,  is  but  a  doubtful 
opinion,  aa  to  the  legality  of  such  insurances,  and  not  very  favourable  to  them. 
In  Plancbe  v.  Hettber,  Lord  Mansfield  is  certainly  reported  to  have  said, 
^  It  MB  iadifTerent  whether  the  goods  were  English  or  French,  and  risk  insured 
extends  to  all  captures,  which  seems  at  first  to  go  a  great  way  towards  giving 
effect  to  insurances  against  British  captures."  But  we  must  suppose  this  to 
have  been  said,  because  the  defendant  did  not  press  the  objection;  and  if  the 
party  acquiesced,  the  expression  gives  no  more  weight  to  the  case  than  be- 
longs to  any  of  the  other  cases  which  have  been  cited,  such  as  Bumon  v. 
Woodbridge,  Eden  v.  Parkinson,  and  Tyson  v.  Gurney,  in  which  the  ques- 
tion was  not  raised  at  all;  on  the  other  hand,  the  cases  of  Brandon  v.  Nesbitt, 
and  Bristow  V.  Towers,  certainly  proceeded  on  the  grround  of  alienage.  There 
is  no  express  declaration,  therefore,  of  the  Court  of  King's  Bench,  either  for 
or  aaatnst  the  legality  of  such  insurances;  and  the  question  comes  now  to  be 
decraed  for  the  first  time.  We  are  all  of  opinion,  that  to  insure  enemies'  prop- 
erty was  at  common  law  illegal,  for  the  reasons  given  by  the  two  foreign  ju- 
rists to  whom  we  have  referred;  if  this  be  so,  a  contract  of  this  kind,  entered 
into  previous  to  the  commencement  of  hostilities,  must  be  equally  unavailable 
ia  a -court  of  law,  since  it  is  equally  injurious  to  the  interests  of  the  country; 
for  if  such  a  contract  could  be  supported,  a  foreigner  might  insure  previous  to 
the  war  against  ail  the  evils  incident  to  war.  But  it  is  said  that  the  action  is 
suspended,  and  that  the  indemnity  comes  so  late,  that  it  does  not  strengthen 
the  resoarees  ef  the  enemy  during  the  war.  The  enemy,  however,  is  very  lit- 
tle injured  hy-the  captures,  for  which  he  is  sure  at  some  period  or  other  to  be 
repaid  by  the  underwriter.  Since  the  case  of  Bell  v.  Potts  it  has  been  univer- 
sally nnderstOod,  that  all  commercial  intercourse  with  the  enemy  is  to  be  con- 
siderad  as  illegal  at  common  law  (though,  previous  to  that  case,  a  very  learn- 
ed judge  appears  to  have  entertained  doubts  on  that  subject),  and  that  eonae- 
qaently  all  insurances  founded  upon  such  intercourse  are  also  illegal,  because 
they  are  in  contravention  of  his  Majesty's  object  in  making  war,  which  is,  by 
the  captare  of  the  enemies'  property,  and  by  the  prohibition  of  any  beneficial 
intercourse  between  them  and  his  own  subjects,  to  cripple  their  commerce.  [  S49  ] 
The  same  reasoning  which  influenced  the  Court  of  King's  Bench  in  their  de- 
eisioo  in  BeH  v.  Potts,  seems  decisive  in  the  present  case;  for,  it  being  deter- 
mined (bat,  during  war,  all  commercial  intercourse  with  the<enemy  is  illegal 
atcomoion  law,  it  follows  that  whatever  contract  tends  to  protect  the  enemy's 
property  from  the  calamities  of  war,  though  effected  antecedent  to  the  war, 
.  is  nevertheless  illegal.  It  has  been  supposed,  that  the  doctrine  which  has  pre^ 
▼ailed  respecting  ransom  bills  tends  to  favour  these  insurances;  but  no  action 
ever  maintained  upon  a  ransom  bill  in  a  court  of  common  law  until  the  case 
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ofRicord  v.  BeUenham,  3  Burr.  1734;  S.  C,  1  BL  563;  and  we  h«v6  Uia  w* 
thoriiy  of  Sir  William  Scott  for  sayini{,  that  in  the  Admiralty  Court  the  suit  was 
always  instituted  by  the  hostage .     The  case  of  Ricord  v.  Bettenbam,  howev- 
er,  certainly  tended  to  show  that  such  an  aclion  might  be  maintained  in  the 
courts  of  common  law  at  the  suit  of  an  alien  enemy.     In  consequence  of  this, 
a  similar  action  was  brought  in  Cornu  v.  Blackburn,  see  Doug.  641 ;  and  after 
argument,  rhe  Court  of  KiogV<<  Bench  held  that  it  might  be  sustained.     Bui  in 
Anthon  v.  Fisher,  see  Doug.  649,  650.  in  notes,  the  contrary  was  expressly 
determined  upon  a  writ  of  error  in  the  Exchequer  Chamber.     We  forbear  lo 
enter  the  argument  suggested  at  the  bar  in  favour  of  the  defendant,  thai  the 
law  will  not  enforce  a  contract  founded  on  a  transaction  detrimental  lo  the  pub* 
lie  policy  of  the  state.     The  ground  upon  which  we  decide  this  case  is,  Uiai 
when  a  British  subject  insures  against  captures,  the  law  infers  that  the  cen- 
Iract  contains  an  exception  of  captures  made  by  the  sovemroeat  of  his  own 
country,  and  that  if  he  had  expressly  insured  against  British  capture,  such  a 
contract  would  be  abrogated  by  the  law  of  England.     With  respect  to  the  ar- 
gument insisted  upon  by  way  of  answer  to  the  public  inconvenience  likely  to 
arise  from  permitting  such  contracts  to  be  enforced,  viz.  that  all  contracts  made 
'  with  an  enemy  enure  to  the  benefit  of  the  King  during  the  war,  and  that  he 
may  enforce  payment  of  any  debt  due  to  an  alien  enemy  from  any  of  bis  sub- 
jects, we  think  it  not  entitled  to  much  weight;  such  a  course  of  proceeding 
never  has  been  adopted,  nor  is  it  very  probable  that  it  ever  will  he  adopted,  as 
well  from  the  difHculties  attending  it  as  the  disinclination  to  put  in  force  such 
a  prerogative.     The  plaintiiF,  we  are  sorry  io  say,  is  not  entitled  to  a  return  of 
premium,  because  the  contract  was  legal  at  the  time  the  risk  commenced,  and 
was  a  good  insurance  against  all  other  losses  but  that  arising  from  capture  by 
the  forces  of  Great  Britain. 

3.  Gamba  v.  Le  Mesuribr.  M.  T.   1803.  K.  B.  4  East,  407;  S.  C. 

1  Smith,  101. 
As  asder         This  was  an  action  upon  a  policy  effected  by  French  subjects  before  the 
writer  of     war,  which  broke  out  in  1783,  upon  the  ship  Acole  and  her  cargo,  which  were 
vertirm '^^  captured  afterwards  during  the  war.     The  action  was  brought  during  Ihe  pe« 
Sine  of       ^^^^  '°  which  amity  was  restored  between  the  two  countries. 

{leaeeit  not  P^^  Cur,  This  action,  for  the  reasons  already  given  in  the  case  of  Kellner 
table  for  a  V.  Le  Mesurier,  4  East,  191.  we  are  of  opinion  is  not  maintainable.  The 
I  ^'^0  1  grounds  upon  which  the  counsel's  arguments  were  founded  have  not  induced 
Ion  by  cap  us  to  alter  the  opinion  we  formed  on  the  hearing  of  the  former  case;  for  it  by 
Kiiifi's  ^^  means  follows  that  an  action  can  be  maintained  on  a  contrapt  detrimental 
ahipa  dor  ^^  *^P  interests  of  the  state,  because,  until  a  particular  statute  was  made  to 
ing  boetili  prohibit  ransom-bills,  actions  were,  in  fact,  maintained  on  such  bills;  for,  as 
tiea  wfaieb  was  observed  at  the  bar,  at  the  time  when  such  contracts  were  allowed  to  be 
eomoBenc    sued  upon,  it  was  supposed  that  the  interests  of  the  country  were  rather  ad- 

ff.^'fV' .  vwiced  than  prejudiced  by  them.    And  as  to  the  argument  built  upon  the  sup- 

weeo  weat  _^„^  J  _  /"^.ii^  ®i  i«  -.l  _«   • 

Briuin  aad  P^^^  ^^^^  of  ^  contract  made  before  a  war  to  supply  an  alien  with  a  certain 

FraneeaolM  i^tjmber  of  ships  or  certain  quantities  of  goods  after  a  war,  iv  does  not  appear 
oaeot  to      to  us  to  have  any  bearing  on  the  question;  for  such  contract  would  not  h«ve 
the  policy   any  tendency  to  assist  the  enemy  by  indemnifying  him  against  the  reprisals  of 
be»Jg  •ffactthis  country,  unless  the  supply  of  ships  or  goods  were  lo  depend  on  the  losses 
which  he  might  happen  to  sustain  during  the  war,  in  which  case  the  same  ob- 
jection would  hold  as  that  which  prevents  an  insurance  during  the  war;  for  it 
differs  only  in  degree,  whether  an  enemy  be  indemnified  during  a  war  for  thM 
losses  he  sustains  in  consequence  of  it,  or  whether  he  receive  a  compensatioo 
for  those  same  losses  after  the  termination  of  the  war.     In  both  cases,  Ihe  loss 
will  at  one  time  or  another  fall  on  the  country  for  which  the  insurer  is  a  sub* 

*  If  a  policy  be  apon  a  ship  bonnd  to  a  foreign  port  antil  the  i>  twenty-foor  hoora  moor- 
ed  in  safety  there  n,  and,  prevtoua  to  her  arrivAl  at  her  destined  port,  nn  embaifo  is 
laid  on  all  English  vessels  in  this  port,  and  she  on  entering  is  also  detaioed,  and  bar 
crew  made  pridoners  of  war»  ihe  aasored  it  entitled  to  recover;  see  Miaett  v.  AadaiaoOi 
Park,  SU. 
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jeel,  ftod  the  enemy  will,  during  the  war,  receive  either  means  or  encourage* 
meat,  from  his  losses  being  in  the  one  case  compensated,  as  tbey  shall  happen, 
and  in  the  other  from  his  prospects  of  indemnity  at  last. 

4.  Pond  v.  King.  H.  T.    17dO.  K.  B.  1  Wils.  191. 

Action  upon  a  policy  of  insurance  against  the  underwriter  upon  the  Sala'^  Whea  a 
mander  privateer  (of  which  the  plaintiff  was  a  part  owner,)  from  the  Downs  to  ?***P  ^*» 
any  port  or  place  where  she  should  sail  for,  for  three  months  from  the  21st  of  JJ*^"'^  ^•■^ 
l>eeember,  1744.     The  premium  was  four  guineas  per  cent,  per  month,  and  craii  of  ** 
BO  interest,  free  from  average,  and  without  benefit  of  salvage.     The  insur-  threa 
Mice  is  against  such  perils  as  are  usually  mentioned  in  policies,  but  with  a  month*, 
clause  at  the  end,  that  in  case  the  ship  is  not  heard  of  in  twelve  months,  then  ^^^  taken 
the  money  shall  be  paid  by  the  insurer.     The  breach  assigned  was,  that  this^^  ih«  ena 
Mpy  the  Salamander,  was  taken  by  a  French  ship  of  war,  within  three  months,  |hJi^n,g" 
and  was  wholly  lost,  whereby  she  could  not  prosecute  her  voyage  or  cruize,  bat  before 
The  defendants  pleaded  nan  assumpsifj  and  upon  the  trial  at  Guildhall  the  jury  she  was 
gave  a  special  verdict,  which  first  finds  the  policy  tn  httc  verba,  and  then  that  covered 
the  ship  set  out  upon  a  cruise  the  21st  of  December,   1744,  the  time 'of  mak-*'?^^''^''' 
ing  the  insurance,  and  cruised  until  the  time  she  was  taken;  that  she  was  an  lii^nf^L^ 
£ngli9h  privateer  duly  commissioned;  the  number  of  men  she  had,  and  what    r  251    1 
gone  ahe  bad  at  the  time  of  the  capture;  and  that  within  the  three  months,  to  ](«n  by  aa 
wit,  the  2d  of  February,  1744,  she  met  a  French  ship  in  the  Bay  of  Biscay ;  Eogliiji 
that  in  an  engagement  with  her  the  Salamander  was  taken;  that  1 17  of  her  miBrMid 
men  were  taken  out  of  her  and  carried  into  France,  and  her  guns  taken  out;  T'^  *^  ^^ 
and  that  the  Salamander  thus  taken  remained  in  the  possession  of  the  enemy  ^*'^.®^tka 
from  font  o'clock  in  the  afternoon  of  the  2nd  of  February  until  five  o'clock  in  li^i,-  ^^ 
the  afternoon  of  the  5th  of  February;  that  before  she  was  carried  into  any  held  lo  be* 
port,  ahe  was  re-taken  by  an  English  privateer,  the  Vulture,  Captain  Hunter,  a  total  leae 
and  by  him  kept  upon  the  high  seas  for  eight  days,  without  sailing;  and  at  the  ^^  ^he  '—— 
end  of  eight  days  the  Vulture  took  a  French  prize,  and  together  with  her  the®^'* 
Salamander,  endeavoured  to  come  into  some  English  port,  but  the  wind  not 
permitting  he  carried  them  into  Lisbon;  that  the  Salamander  remains  in  the 
po9ee%Mon  of  the  master  of  the  Vulture  for  the  benefit  of  those  to  whom  she 
belongs;  that  the  plaintiff  is  interested  .exceeding  the  sum  insured;  that  the 
ship  was  prevented  from  finishing  her  three  months' cruize  by  the  capture,  but 
that  she  was  a  living  ship  at  the  end  of  three  months;  that  Lisbon  is  a  neotrid 
port;  thai  the  master  of  the  Vulture  commenced  a  suit  in  the  Court  of  Admi* 
rahy  at  Gibraltar  against  the  Salamander,  and  sentence  there  was  given  on 
the^^h  of  April,  1745,  and  a  decree  was  made  that  she  should  be  restored  to 
the  owners  on  payment  of  one-third  part  for  salvage,  which  sentence  still  re- 
mains unreversed;  and  the  verdict  concludes  in  the  usual  form.     This  special 
Terdict  was  twice  argued  at  the  bar  by  Mr.  Erskineand  Mr.  Hume  Campbell 
for  the  plaintiff,  and  Mr.  Comyns  and  Mr.  Hcniy  for  the  defendants;  and,  af- 
ter time  taken  to  consider,  the  judgment  of  the  wholo  Court  was  delivered  by 

Lee,  C.  J.     The  question  in  (his  case  is^  whether  the  capture  of  this  ship, 

'w\ttcVi  was  never  carried  infra  proMtdia  hosiis  before  she  was  retaken,  and  upon 

the  matter  as  found  by  the  verdict,  shall  be  considered  as  a  total  loss,  so  as  to 

entitle  the  insured  to  recover  the  whole   sum  msured?     And  although,  by  the 

cif  it  law,   perhaps,  it  may  not  be   adjudged  a  total  loss,  yet  the   rules  of  that 

law  are  not  to  govern  us,  but  we  must  give  our  judgment  according  to  the 

common  law  of  England,   and  upon  this  agreement  between  the  the  parties, 

irhose  intention  appears  and  must  guide  us.     By  the  civil  law  there  roust  be  a 

total  loss  to  entitle  the  assured  to  recover;  but  the  policy  in  this  case  extends 

Co  captures  or  other  accidents.    The  case  of  Depiha  v.  Ludlow,  1  Com.  Rep. 

860.  before  Lord  King,  is  almost  a  case  in  point,  and  in  that  case  be  said  he 

was  bound  to  determine  according  to  the  common  law  and  the  meaning  of  the 

•  A  coont  io  a  policy  of  insurance  laying  the  loss  by  cnpture,  is  sustained  by  evidence 
that  the  tfhip  was  captnred  by  a  privateeis  ahhoogh  thi^  happened  from  a  coUoaion  between 
the  master  of  tb<?  ship  and  the  commaadeT  of  the  privateer;  tee  Aacoag^Io  v.  Tbompaon, 
9  Campb.  ftO. 
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parties.     The  meaning  of  the  parties  here  is  plain;  the  insured  paid  his  pre* 

mium  in  consideration  of  the  insurer's  undertaking  that  the  Salamander  should 

cruise  safely  during  three  months;  the  jury  have  found  she  has  been  disabled 

from  prosecuting  her  cruize  for  the  three  months.     We  are  all  of  opinion  for 

If  a  tKip      the  plaintiflT  upon  the  breach  assigned,  and  that  thi^  is  not  an  average  loss,  but  - 

meeti  with  a  total  loss  to  the  insurer;  and  the  opinion  in  Depiha  v.  Ludlow,  warrants  us 

fl6A  damage  in  saying  this  insurance  is  to  be  understood  for  the  voyage  for  three  months, 

^'^^  .       and  in  common  sense  it  cannot  be  otherwise;  so  whenever  the  voyage  is  bro- 

ntTof    '  ^'^^  ^^  interrupted,  it  is  at  an  end.     Safety  during  (he  three  months  is  what  is 

r  ^^  1  meant;  but  it  appears  the  ship  was  taken  and  detained  within  that  time,  and 

sailing,  so'  that  the  plaintiff  was  hindered  in  his  cruize;  and  this,  by  our  law,  is  a  total 

that  she  is  loss  to  the  plaintiff.    I  have  avoided  sayinff  any  thing  whether  this  was  a  prize 

taken  by     or  not,  as  being  carried  infra  presidia  hostiSy  because  we  are  all  of  opinion  this 

the  enemy,  jg  ^  jpj|j  lo8S.--Judgment  for  the  plaintiff. 

sl^"c^M  ^-  ^^^'^^  ^'  Janson.  T.  T.   1810    K.  B.   12  East,  648. 

oiherwise  ^^  ^Q  action  on  a  policy  on  ship  and  goods,  warranted  free  from  American 
haveescap  condemnation,  it  appeared  that  the  ship  and  goods  were  damaged  by  .the  perils 
•d,  the  loss  of  the  seas,  and  were  afterwards  seized  by  the  American  government,  and 
^'if  ii^^  *"  condemned.  The  Court  held,  that  the  total  loss  bjF  subsequent  seizure  aikd 
tkfHMBtm  <^0'*<^®'»'*^i*>'^  took  away  from  the  assured  the  right  to  recover  in  respect  to 
and  not  to  *  ^^^  previous  partial  loss  by  sea  damage,  inasmuch  as  the  immedtately  operat- 
the  sea  dam  ing  cause  of  total  loss  was  one  from  which,  and  its  consequences,  the  under- 
age; for  to  writer  was,  by  express  provision  in  the  policy,  exempted,  and  as  the  other 
ooQstitate  antecedent  causes  of  injury  never  produced  any  pecuniary  loss  to  the  plaintiff, 
^"7  he  ^  ^°^  ^^  (here  never  existed  a  period  of  time  prior  to  the  total  loss  in  which  the 
aet  eon  assured  could  have  practically  called  on  the  underwriter  for  an  indemnity 
trafy  to  the  against  the  temporary  and  partial  injury. 

eapuia's     6.  Marshall  v.  Parker.  H.  T.   1809.  N.  P.  2  Campb.  69.  S.  P.  Vaoer 
^sty  to  V.  Prescott.  E.  T,  1797.  N.  P.  5  Esp.  184. 

wards  his        Action  on  a  policy  of  insurance.     The  plaintiff  at  first  satisfied  himself  wi<h 


ownen.       proving  that  a  cargo  of  pilchards  was  put  on  board  the  Cupido  in  Mount's 
teoee  of  ^'  ^^  P^^ting  in  a  minute  of  council  which  directed  a  licence  to  be  grant- 


Thosea 


eottdemaa  ^  ^  this  ship  to  carry  a  cargo  of  pilchards  to  Leghorn,  and  a  sentence  of 

tion  of  a  the  French  Admiralty  Court,  whereby  the  cargo  of  the  Cupido  was  adjudged 

foreign  good  prize,  the  captors  paying  freight  to  the  captain,  to  whom  the  vessel  was 

coart  of  ordered  to  be  restored. 

eaanot  Sb  ^^^  Ellenborough.     From  the  licence  we  may  presume  that  the  ship  sail- 

raceived  in  ^^  ^''  Leghorn;  but  certainly  the  plaintiff  has  not  proved  that  she  was  captur- 

ovideaee  ^  on  ^^^  ^^Y  thither.      You  must  lay  a  foundation  for  the  sentence;  at  prea- 
-wifkoat^ire  ent  it  is  merely  tn  vacuo.     Prove  a  capture,  and  I  will  receive  the  sentence 

^'••^   -  as-ewdeoce  of  the  facts  on  which  the  condemnation  proceeded.     The  cargo 

1he*h*o  ^^^  intercepted  -en  the  voyage  insured;  and  though  carried  into  Leghorn,  and 

havtnc  sold  byiiie4^0R8igneee,  this  is  the  same  as  if  it  had  been  carried  into  any  other 

been  eap  hostile  port,  and  disposed  of  in  any  other  manner.  It  never  reached  the  agents 

tared.  of  the  assured      The  sale  was  for  the  benefit  of  the  captors;  nor,  without  ev<^ 

Insaren  idence  of  fraud,  can  I  disturb  the  valuation. 

are  liable  7.   BsREirs  ▼.  RucHER.  T.T.   1768.  C.  P.  I  Bleu.  313. 

to  pay  the  Action  on  a  .policy  of  insurance,  dated  2 1  at  July,  1 758,  on  a  Dutch  ship  call- 


oompro  ^  ^^  Ind,  and  its  cargo,  at  and  from  St.  Eustatios  to  Amsterdam;  warranted 
mise^ofia  *  Dutch  ship,  and  ihe  goods,  property,  &c,,  not  laden  in  any  French  port  in  the 
fide  made   West  Indies.     The  cargo  was  worth  13,000/.,   and  was  so  insured  at  fiAeea 


to  prevent  gu mens  per  cent.;  for,  though  the  common  premiam  before  the  French  war 
the  being  was  but  three  guineas  per  cent.,  yet  it  was  thus  advanced  by  the  numl>er  of 
[  j^3  1  captures  which  the  English  had  made  of  neutral  vessels  on  suspicion  of  illicit 
^lll^'P^^  trade;  and  the  detention  of  these  vessels  by  the  proceedings  in  the  Court  of 
price,  or  to  -^^("'■^aI^/'  '^he  defendant  underwrote  B2i.  of  the  plaintiff's  for  a  premium 
aveid'a  ^^  1^^*  IBs.  3  I -2d.  In  May,  1758,  the  ship  was  at  St.  Eustatius,  taking  io 
greator  ez  her  cargo,  which  consisted  of  sugar  and  indigo,  and  other  French  commodi- 
poaca.        ties,  which  were  put  on  board  her^  partly  out  of  barks  from  seay  partly  frbv 
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the  shore  of  the  island.     The  18th  of  June,  1758,  she  sailed  on  her  voyage  j 
^7th  of  June  was   taken  bj  an  English  privateer;  28th  of  June   was  carried 
into  Portsmouth.     On  the  1st  of  August  the  sailors  were  examined  upon  the 
standing  interrogatories  prescribed  by  stat.  29  -Geo.  2.  c.  34.   and  the  captain 
entered  his  claim  in  the  Admiralty  Court.     In  October,  1758,  the  claimanta 
were  cited  to  specify  what  part  of  the  goods  were  taken  from  the  shore  of  St. 
"Eustatius,  and  what  from  the  barks.     Citation  continued  from  Court  to  Court 
till  February,  1759.     The  24tU  of  February,  1759,  interlocutory  decree  was 
pronounced  n>r  the  contumacy  of  the  claimants,  in  not  specifying  what  parts 
of  the  cargo  were  so  taken,  and  that  therefoi^e  the  goods  should  be  presumed 
French  property.     Appeal  to  Lords  Commissioners  of  Prizes.    Many  causes 
stood  before  it.     The  market  was  very  high.     The  cargo  in  part  was  perisha- 
ble; wherefore  the  agent  of  the  owners  agreed  with  the  captors  to  give  them 
8002.  and  costs,  to  obtain  a  reversal  of  the  sentence.     The  reversal  was  heard 
by  consent;  and,  in  order  to  give  costs  to  the  captors,  it  was  decreed  by  con* 
sent  that  there  was  a  sufficient  cause  for  seizure,  and  thereupon  costs  were 
decreed  to  the  captors,  and  restitution  of  the  cargo  to  the  owners  was  also 
ordered. 

Liord  MansGeld.     The  first  question  is,  whether  this  was  a  just  capture? 
l^lb  sentences  are  out  of  the  case,  being  done  and  undone  by  consent.     The 
capture  was  certainly  unjust.     The  pretence  was,  that  part  of  this  cargo  was 
put  on  board  of  St.  Eustatius  out  of  barks,  supposed  to  come  from  the  French 
islands,  and  not  loaded  immediately  from  the  shore.      This  is  now  a  settled 
point  by  the  Lords  of  Appeal,  to  be  the  same  thing  as  if  they  bad  been  landed 
on  the  Dutch  shore  and  then  put  on  board  afterwards,  in  which  case  there  is 
no  colour  for  seizure.     The  rule  is,  that  if  a  neutral  ship  trades  to  a  French 
coloajr,  with  all  the  privileges  of  a  French  ship,  and  is  thus  adopted  and  iiatu« 
ralized,  it  must  be  looked  upon  as  a  French  ship,  and  is  liable  to  be  taken; 
not  so  if  she  has  only  French  produce  on  board,  without  taking  it  in  at  a  French 
port;  for  it  may  be  purchased  of  neutrals.     Second  question;  whether  the 
owners  have  acted  bona  fide  and  uprightly,  as  men  acting  for  themselves,  and 
npon  a  reasonable  footing,  so  as  to  make  the  expences  of  this  compromise  a 
loss  to  be  borne  by  the  insurers?      The  Judge  of  the  Admiralty's  order  to 
specify  was  illegal,  contrary  to  the  marine  law  and  the  act  of  parliament,  which 
is  only  declaratory  of  the  marine  law;  because,  if  they  had  specified,  it  could 
be  of  no  consequence,  according  to  the  rule  I  before  mentioned;  yet  the  cap- 
tors were,  however,  in  possession  of  a  sentence,  though  an  unjust  one;  and  a 
court  of  appeal  cannot,  or  sekiom  does,  upon  a  reversal,  give  costs  or  damages 
which  have  accrued  subsequent  to  the  original  sentence,  for  those  damages 
arise  from  the  fault  of  the  judge,  not  of  the  parties.     Under  all  these  circum- 
stances, therefore,  the  owners  did  wisely  to  ofl[er  a  compromise.     The  cargo 
was  worth  12,000f.     The  appeal  was  hazardous,  the  delay  certain.     Van  do   [  354  ] 
Poll,  the  Dutch  deputy  in  England,  negociated  the  compromise;  the  Cham- 
ber of  Commerce  at  Amsterdam  ratified  and  thought  it  reasonable.     Had  the 
^w^oAe  sentence  been  totally  reversed,  the  costs  must  have  sat  heavy  on  the 
oitners.     1  therefore  think  the  insurers  liable  to  answer  this  syer^  loss, 
which  was  submitred  to,  to  avoid  a  total  one.     Verdict  for  the  plaintiff: 
3.  Goss  V.  Withers.  M.  T.   1758.  K.  B.  2  Burr.  683.  Miller  v.  Fletch- 
er. E.  T.   1780.  K.  B.  Doug.  219.  S.  P. 
This  was  a  special  case  from  the  sittings  in  London  upon  two  actions  on  two  ^^^ 
distinct  policies  of  insurance,  one  upon  a  ship  and  the  other  upon  the  ^^^^^'^•'^f|^,^  n 
The  former  was  an  insurance  upon  the  David  and  Rebecca,  at  and  from  New-  noaots  to  a 
fouodland  to  her  port  of  discharge  in  Portugal  or  Spain,  without  the  Streights,  leul  Ims  of 
or  England,  to  commeuce  from  the  time  of  her  beginning  to  load  at  Newfound-  the  poaaet 
land  for  cither  of  the  above  named  places;  and  it  was  upon  the  body,  tackle,  •wwjf  the 
apparel,  ordnance.  Sic,  of  the  ship;  beginning  the  adventure  at  Newfoundland,  *|^PJJ*^«' 
and  to  continue  during  her  abode  there,  and  until  the  said  ship,  with  all  her  ^^^* 
ordnance,  tackle.  Sic,  should  be  arrived  at  her  port  of  discharge  as  aforesaid,  tboagh  a 
afid  Dotil  she  should  have  been  moored  at  anchor  twenty-four  hours  in  safety. 
VOL  XI  24 
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takes  It  was  to  be  lawful  for  the  ship  to  tonch  at  and  stay  in  any  port  whataoereTy. 

placefl,  if  without  prejudice  to  the  insurance.  The  ship  was  by  agreement,  to  be  valuedL 
the  ship  be  ^^  the  sum  subscribed,  without  further  account.  And,  in  case  of  loss  or  mis*. 
abiUiy  te  "fortune,  it  was  to  be  lawful  for  the  assured,  their  servant,  &c.  to  sue,  labour,. 
complete  and  travel  for,  in,  or  obout  the  defence,  without  safeguard,  and  recovery  of  th^ 
ber  voyage,  ship  or  any  part  thereof,  witliout  prejudice  to  the  assarance,  to  the  charges 
and  ihead  whereof  the  insurers  were  to  contribute  pro  rata.  The  insurance  was  to  be  at 
▼eniare  be  j^^  guinOHS  per  cent.,  and  in  case  of  loss,  to  abate  at  ^l.  per  cent.,  and  in  case 
tnrded^bnt  of  average  loss  not  exceeding  51.  per  cent,  to  allow  nothing  towards  such  Iosb; 
•0  efl'ect  des  and  if  the  vessel  discharged  without  the  Streights,  excepting  the  Bay  of  Bis- 
troyed  cay,  two  guineas  per  cent,  were  to  be  returned,  and  if  she  sailed  with  convojF 
the  ander  Qnd  arrived,  two  guineas  more  per  cent,  were  to  be  returned.  The  plainCifla 
r^"?.**"'^*'*  declared  upon  a  total  loss  by  capture  by  the  French.  The  policy  declared 
for  a  total  ^?^^  >"  the  other  action  was  an  insurance  apon  any  kind  of  lawful  goods  and 
iQflf.  merchandize,  louden  or  to  be  loaden  on  board  the  aforesaid  ship,  which  (or  7/ 

75.  insured  70/. ;  and  the  declaration  alleged  that  divers  quantities  of  fish  and 
other  lawful  merchandizes,  to  the  value  of  the  money  insured,  were  put  oi» 
board,  to  be  carried  from  Newfoundland  to  her  port  of  destination,  and  so  con- 
tinued, except  such  as  were  thrown  overboard,  as  it  is  after  roentioncd,  till  th* 
k)ss  of  the  stup  and  goods.  The  declaration  then  avers  that  a  quarter  of  the 
said  goods  were  aece&jarily  thrown  overboard  in  a  storm,  to  preserve  the  ship 
and  the  rest  of  the  cargo,  af\er  which  jettison  the  ship  and  the  remainder  of  the 
goods  were  taken  by  the  French.  There  was  another  count  in  this  declara- 
tion for  money  had  and  received  to  the  use  of  the  plaintiifs.  The  case  states 
that  the  ship  departed  from  her  proper  poi;t)  and  was  taken  by  the  French  oxk 
the  2.3rd  of  December,  1756,  and  that  the  master^  mates,  and  all  the  sailors,  ex- 
cept an  apprentice  and  a  landsman,  were  taken  out  and  carried  to  France: 
I  2IJ5  1  and  that  ship  remained  in  the  hands  of  the  enemy  eight  days,  and  was  thei^ 
retaken  by  a  British  privateer,  and  brought  in  on  the  IStk  of  Jaauary  to  Mil- 
ford  Haven,  and  that  immediate  notice  was  given  by  the  assured  to  the  assur-t 
^rs,  with  an  offer  to  abandon  the  ship  to  their  care.  It  was  also  proved  at  the 
(rial,  that  before  the  taking  by  the  enemy,  a  violent  storm  arose  at  sea,  which 
first  separated  the  ship  from  her  convoy,  and  aAerwardR  disabled  herself  so  far 
as  to  render  her  incapable  of  proccedmg  on  her  destined  voyage  without  go^ 
ing  into  port  to  refit.  It  was  also  proved  that  part  of  the  cargo  w^as  throwi^ 
overboard  in  the  storm,  and  ^le  rest  of  it  was  spoiled  whilst  the  ship  lay  al 
Milford  Haven,  af^er  the  offer  to  abandon  and  before  the  ship  could  be  refitted; 
and  the  assured  proved  their  interest  in  the  ship  and  cargo  to  the  value  assur- 
ed. Several  questions  arising  upon  the  tral  of  the  first  of  the  said  ca^sea,  il 
was  agreed  that  the  jury  should  bring  in  their  verdict  in  both  causes  for  the 
plaintifis,  as  for  a  total  loss,  subject,  however,  to  the  opinion  of  the  Court  on 
the  following  questions:  viz.  1st.  Whether  this  capture  of  the  ship  by  the  en- 
emy was  or  was  not  such  a  loss  as  that  the  insurers  became  liable  thereby  I 
2ndly.  Whether,  under  the  several  circnmstunces  of  this  case,  the  assured 
bad  or  had  oot  a  right  to  abandon  the  ship  to  the  insvrefs  aAer  she  wm  cai^ied 
into  Milford  Haven  .^ 

Per  Cur,  The  general  question  is,  whether  the  plaintiffs  were,  on  the  l^h 
of  January,  1757,  entitled  to  recover  against  the  insurers,  as  vpon  a  total  loss, 
ander  an  offer  to  abandon  the  ship  and  cargo  to  the  insurers,  fortheoito  make 
what  advantage  of  salvage  they  could?  for  an  offi^r  to  abandon  was  then  made 
and  nothinof  has  happened  since  that  time  to  alter  the  case.  There  is  one 
point,  which  we  are  all  oC  opinion  is  immaterial  as  between  the  ifisurers  and 
the  insured,  viz.  whether  by  this  capture  the  property  was  or  was  not  transfer- 
red to  the  enemy  by  the  law  of  nations?  That  question  can  happen  but  in  two 
cases,  viz.  1st.  Between  the  owner  and  a  neutral  person  who  has  brought  tho 
capture  from  the  enemy.  2nd.  Between  the  owner  and  recaptor.  If  the 
ship  taken  by  an  enemy  escapes  from  the  enemy,  or  is  retaken,  or  if  the  owner 
redeems  (ransoms)  the  capture,  his  property  is  thereby  revested,  which  pro-r 
petty  in  tho  ship  taken  was  by  the  ^aw  pf  nfitidfts  obtained  by  the  cnjtor    Tfcf 
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lliup  is  lost  bj  the  capture,  though  she  be  never  condemned  at  all  nor  carried 
into  any  port  or  fteet  of  the  enemy,  and  the  insured  must  pay  the  value.     If, 
after  condemnation,  the  owner  recovers  or  retakes  her,  the  insured  can  be  in 
no  other  condition  than  if  she  had  been  recovered  or  retaken  before  condemna- 
tion.    The  reason  is  plain  from  the  nature  of  the  contract;  the  insurer  runs  the 
«tak  of  the  insured,  and  undertakes  to  indemnity;  he  must  therefore  bear  the 
loss  actually  sustained,  and  can  be  liable  to  nomore;  so  that  if  after  condemna;^ 
tioa  the  owner  recovers  the  ship  in  her  complete  condition,  but  has  paid  sal- 
vage or  been  at  any  expense  in  getting  her  back,  the  insurer  must  bear  the  loss  so 
actually  sastained.     The  loss  and  disability  was  in  its  natute  total  at  the  time 
it  happened.     During  eight  days  the  plaintiff  was  certainly  eutitled  to  be  paid 
by  tbe  insurer  as  for  a  total  loss,  and  in  the  case  of  a  recapture  the  insurer 
would  have  stood  in  his  place.     The  subsequent  recapture  is,  at  best,  a  saving 
only  of  a  small  part;  half  the  value  must  be  paid  for  salvage.     The  disability 
to  perform  the  voyage  still  continued.     The  master  and  mariners  were  prison- 
ers; the  charter-party  was  dissolved;  the  freight,  except  in  proportion  to  the    [  ^6  ] 
goods  saved,  was  lost;  the  ship  was  necessarily  brought  into  an  English  port, 
though  what  could  be  saved  might  not  be  worth  the  expense  attending  it,  which 
IS  proved  by  the  plaintif}  ^s  offer  to  abandon.     The  subsequent  title  to  restitu- 
tion arising  from  the  recapture,  at  a  great  expense,  of  the  ship,  disabled  to  pur- 
sue her  voyage,  cannot  take  away  a  right  vested  in  the  insured  at  the  time  of  the 
capture;  bat  because  he  cannot  recover  more  than  he  has  suffered  he  muse  aban- 
don wbai  ttuty  be  saved.     We  are,  therefore,  of  opinion  that  the  loss  was  total 
by  the  capture,  and  the  right  which  the  owner  had  ader  the  voyage  was  de- 
feated, to  obtain  restitution  of  the  ship  and  cargo,  paying  great  salvage  to  the 
TOcaptor,  night  k>e  abandoned  to  the  insurers  after  she  was  brought  into  Mil- 
lord  Haven. 

9.  HAMiLToif  V.  Mrkdez.  T.  T.  1761.  K.  B.  2  Burr.  1189.  ^ 

That  the  ship  Selby,  mentioned  in  the  policy,  being  valued  at  1,200/.,  and  ^J'||^^^^!|  ^ 
the  plaintiff  having  interest  therein,  caused  the  policy  in  question  to  be  made ;  followed  l»y 
and  the  same   was  accordingly  made   in  the   name  of  John   Mackintosh,  ■  recap 
on  behalf  and  for  the  nse  and   benefit  of  the   plaintiff,  and  was  subscribed  tare,  aatf 
by  the  defendant  as  stated  for  lOOi.;  that  the  ship  was  in  good  safety  at  Virgi- "bip  b  aa 
nia,  where  she  took  on  board   192  hogsheads  of  tobacco,  to  be  ^^'i^^''^^ ''^eeed  to  he^ 
London;  that  on  the  28th  day  of  March,  she  departed  and  set  sail  from  Virgi-  pi^ceof  dea 
DM  to  London;  and  on  the  6th  day  of  May  following,  as  she  was  sailing  and  tiaaiioii,  al 
proceeding  in  her  said  voyage,  was  taken  by  a  French  privateer,  called  the  thoogh  the 
Aurora,  ol  Bayonne;  that  at  the  time  of  the  capture  the  Selby  had  nine  men  market  aod 
on  board,  and  the  captain  of  the  said  privateer  took  out  six,  besides  the  cap-^^^*^^ 
tain,  leaving  only  the  mate  and  one  man  on  hoard;  that  the  French  put  a  prize  ^*^  |'^^ 
master  and  several  men  on  board  the  ship  Selby  to  carry  her  to  France;  that  the  loas  l>e 
as  the  French  were  carrying  her  towards  France  on  tbe  23d  day  of  the  said  comeii  par 
May  she  was  retaken  off  Bayonne  by  an  English  man  of  war,  aod  accordingly  tial  inateaM 
sent  into  Plymouth,  where  she  arrived  the  6th  day  of  June  following;  that  the«*^oial, 
plaintiff,  living  at  Hull,  as  soon  as  he  was  informed  what  had  befallen  his  ship,  J^orwriier* 
the  Selby,  wrote  a  letter  on  the  23rd  of  June  to  his  agent  John  Mackintosh,  ^^^  only  K 
living  in  London,  to  acquaint  the  defendant,  '*  that  the  plaintiff  did  from  thence  able  to  tha 
abandon  to  him  his  interest  in  the  said  ship,  as  to  the  said  100/.  by  the  defend-  axtent  of 
ant  insured ;''  that  the  said  J.  M.  on  the  26th  of  June,  acquainted  the  defend- the  paitial 
ant  with  (he  offer  to  abandon  the  ship;  to  which  the  defendant  answered,  '<  that  ^^'^ 
he  did  not  think  himself  bound  to  take  to  the  ship,  but  was  ready  to  pay  the 
salvage;  and  all  losses  and  charges  that  the  plaintiff  sustained  by  the  capture;" 
that  upon  the  19th  day  of  August,  the  ship  Selby  was  brought  into  the  port  of 
London,  by  the  order  of  the  owners  of  the  cargo  and  the  receptors;  that  the 
ship  Selby  sustained  no  damage  from  the  capture;  that  the  whole  cargo  of  the 
said  ship  was  delivered  to  the  freighters  at  the  port  of  London,  who  paid  the 
freight  to  Benjamin  Vau^ban,  without  prejudice.     The  question,  therefore, 
submitted  to  tbe  opinion  of  the  Court  is  whether  the  plaintiff  on  the  said  26th 
day  of  June  had  a  right  to  abandon,  and  has  a  right  to  recover  as  for  a  total 
4oi»^    JkRwXwo  ai|;umQnts  at  bar  vpoa  this  quegtioD)  «b4 after  the  Coiut bad 
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I  357  ]   taken  time  to  deliberate  upon  it,  their  unanimous  resolution  was  delivered  by 
the  Chief  Justice,  Lord  Mansfield.     The  plaintiff  has  averred  in  his  declara- 
tion, as  the  basis  of  his  demand  for  a  total  loss,  that  by  the  capture  the  ship 
became  wholly  lost  to  him.     The  general  question  is,  whether  theplainti^, 
who  at  the  time  of  his  action  brought  at  the  time  of  his  offer  to  abandon,  and 
at  the  time  of  his  being  first  apprized  of  any  accident  having  happened,  had 
only  in  truth  sustained  a  partial  loss  ought  to  recover  for  a  total  one?     In  sop- 
port  of  the  affirmation,  the  counsel  fur  the  plaintiff  insisted  on  the  four  foUow- 
ing  point:    1st.  That  by  this  capture,  the  property  was  changed,  and  therefore 
the  loss  total  for  ever.     Sndly.  If  the  property  were  not  changed,  yet  the 
capture  was  a  total  loss,     Srdly.  That  when  the  ship  was  brought  into  Ply- 
mouthy  particularly  on  the  26th  day  of  June,  the  recovery  was  not  such  as  in 
truth  changed  the  totality  of  the  loss  into  average.     4thly.  Supposing  it  did, 
yet  the  loss  having  once  been  total,  a  right  vested  in  the  insured  to  recover 
the  whole  upon  abandoning,  of  which  right  he  could  never  be  divested  by  any 
subsequent  event.     As  to  the  first  point:  if  ihe  change  of  property  were  at  all 
material  between  the  insurer  and  the  insured,  it  would  not  be  applicable  to  this 
case;  because  by  the  marine  law  of  England,  there  is  no  change  of  property 
in  case  of  a  capture  before  condemnation;  and  now  by  the  act  of  parliament 
the^'iM  posliimirii  continues  for  ever.     I  know  many  writers  argue  between 
the  insurer  and  the  insured,  from  the  distinction  whether  the  property  was  or 
was  not  changed  by  the  capture,  so  as  to  transfer  a  complete  right  from  the 
«nemy  to  a  receptor,  or  neutral  vendee,  against  the  former  owner.     But  arbi- 
trary notions  concerning  the  change  of  property  by  capture,  as  between  the 
former  owner  and  receptor,  or  a  vendee,  ought  never  to  be  the  rule  of  decision 
as  between  the  insurer  and  insured  upon  a  contract  of  indemnity,  contrary  to 
the  real  truth  of  the  fact;  and  therefore  I  agree  with  the  counsel  for  the  plain- 
tiff upon  this  second  point,  that  by  this  capture,  while  it  continued,  the  ship 
was  totally  lost,  though  it  be  admitted  that  the  property,  in  the  case  of  &re-^ 
capture,  never  was  changed,  but  returned  to  the  former  owner.     The  third 
point  depends,  as  every  question  of  this  kind  must,  upon  the  particular  cir- 
cumstances.    It  does  not  necessarily  follow  that  because  there  is  a  recapture 
therefore  the  loss  ceases  to  be  total.     If  the  voyage  be  so  defeated  as  not  to 
be  worth  the  farther  pursuit ;  if  the  salvage  be  high,  and  the  other  expenses 
great;  or  if  the  underwriters  refuse  to  bear  these  expenses,  the  insured  may 
abandon.     But  in  the  present  case,  the  voyage  was  so  far  from  being  lost,  that 
It  had  only  met  with  a  short  temporary  obstruction;  the  ship  and  cargo  were 
both  entirely  safe;  the  expense  incurred  did  not  amount  to  near  half  the  value* 
and  upon  the  26th  of  June,  when  the  ship  was  at  Plymouth,  and  the  offer  was 
mads  to  abandon,  the  insurer  undertook  to  pay  all  charges  and  expenses  to 
which  the  plamtiff  might  be  put  by  the  capture.     The  only  argument  to  show 
that  the  loss  had  not  then  ceased  to  be  total  was  built  upon  a  mistaken  suppo- 
sition, that  the  recaptors  had  a  right  to  demand  a  sale,  and  to  put  a  stop  to  any 
lurther  prosecution  of  the  voyage.     But  that  is  not  so.     The  property  return- 
ed to  the  plamtiff,  pledged  to  the  recaptors  for  one-eighth  of  the  value  as  salv- 
B^e  for  retaking  and  bringing  the  ship  into  an  English  port.     Upon  paying 
r  o<u>  -I  lu'  !•    ^'?®''  ^"'  entitled  to  restitution.     The  recaptors  had  no  right  to  sell 
i  2^  ]  tfte  ship.     If  they  differed  about  the  value,  the  Court  of  Admiralty  would  have 
ordered  a  commission  of  appraisement.     In  this  case  it  was  the  interest  of  the 
owner  of  the  ship,  the  owners  of  the  cargo,  and  the  recaptors  that  she  should 
Xorthwith  proceed  upon  her  voyage  from  Plymouth  to* London.     But  had  the 
recaptors  opposed  it,  or  affected  delay,  the  Court  of  Admiralty  would  have 
made  an  order  for  bringing  her  immediately  to  London,  her  port  of  delivery 
upon  reasonable  terms.     Therefore  it  is  most  clear  that  upon  the  26th  of  June 
the  ship  had  sustained  no  other  los*,  by  reason  of  the  capture,  than  a  short 
temporary  obstruction,  and  a  charge  which  the  defendant  had  offered  to  par 
asd  iatiefy.     This  brings  the  whole  to  the  fourth  and  last  point,  the  plaintiff's 
demand  as  for  an  mderanity.     This  action  then  must  be  founded  upon  the  na- 
liire  of  his  damwfication,  as  it  really  is  at  the  time  the  action  is  brought.     It  is 
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npognant,  upon  a  eontraet  of  indemnity,. to  recover  as  for  a  total  Iom,  when 
the  final  event  bad  decided  that  tho  damnification  in  truth  is  an  average,  or 
perhaps  no  loss  at  all .     Whatever  undoes  the  damnification  in  whole  or  in 
part  operates  upon  the  indemnity  in  the  same  degree.     It  is  a  contradiction 
in  terras  to  bring  an  action  for  indemnity,  when  upon  the  whole  event  no  da-* 
mage  has  been  sustained.     The  reason  is  so  much  (bunded  in  sense  and  the 
nature  of  the  thing,  that  the  common  law  of  England  adopts  it  though  inclined 
to  strictness.     The  tenant  is  obliged  to  indemnify  his  lord  from  waste;  but  if 
the  tenant  do  sufier  waste  to  be  done  in  houses,  yet  if  he  repairs  before  any 
action  brought,  there  lies  no  action  of  waste  against  him.     He  cannot,  how- 
ever, plead  nonfedi  vasium,  but  the  special  matter.     The  special  matter  shows 
that  the  injury  being  repaired  before  the  action  brought,  the  plaintiff  had  no 
cause  of  action,  and  whatever  takes  away  the  cause  takes  away  the  action. 
Suppose  a  party  sued  to  judgment,  and  afterwards  before  an  action  is  brought 
the  principal  pays  the  debt  and  costs,  and  procures  satisfaction  to  be  acknow- 
ledged upon  record;  the  surety  can  have  no  action  from  indemnity,  because 
he  is  indemnified  before  any  action  is  brought.     If  the  demand  or  cause  of 
action  does  not  subsist  at  the  same  time  the  action  is  brought,  the  having  ex- 
isted at  any  former  time  can  be  of  no  avail.     But  in  the  present  case  the  notion 
of  the  vested  right  in  the  plaintiff  to  sue  as  for  a  total  loss  before  the  recapture 
is  ficUtioua  only  and  not  founded  in  truth;  for  the  insured  is  not  obliged  to 
abandon;  in  any  case  he  has  an  election.     No  right  can  vest  as  for  a  total 
loss,  till  he  has  made  that  election;  he  cannot  elect  before  advice  is  received 
of  the  loss;  aad  if  that  advice  show  the  peril  to  be  over,  and  the  thing  in  safe- 
ty, be  cannot  elect  at  all,  because  he  has  ho  right  to  abandon  when  the  thing 
is  safe.     Writers  upon  maritime  law  are  apt  to  embarrass  general  principles  Whea  the 
with  the  positive  regulations  of  their  own  country;  but  they  all  seem  in  agree,  |."*"r'**  '^  * 
that  if  thing  be  recovered  before  the  money  is  paid,  the  insured  can  on\y  be  jj*'?*^^* 
entitled  according  to  the  final  event.     His  lordship  here  cited  a  passage  from  d^^  ^^  ^^^^ 
Roccus.  ver  on  the 

(c)  By  jettison,^  policy,  ol 

Butler  v.  Wildman.  H.  t.  1820.  K.  B.  4  B.  &  A.  S98.  I  259  ] 

The  captain  of  a  Spanish  ship,  in  order  to  prevent  a  quantity  of  dollars  from*^»«l"  *ho 
falling  into  the  hands  of  an  enemy,  by  whom  ho  was  about  to  be  attacked,  ^^^}[ 
threw  the  same  into  the  sea  and  was  immediately  afterwards  captured.     In  an^^Qf^Hgj  |^ 
action  upon  a  policy  of  insurance  upon  Spanish  property,  subscribed  by  Brit-preveat  its 
ish  subjects,  the   Court  held:  1st.  That  the  underwriters,  who  at  the  time  falling  iato 
of  effecting  the  policy  knew  that  the  assured  were  Spaniards,  and  that  Spain  ^^^  hindi  of 
was  at  war  with  the  sfate  to  whom  the  capturing  vessel  belonged,  and  that  this  ^^^o«<niM 
was  a  loss  by  jettison,  that  term,  in  a  policy  of  insurance,  signifying  any  throw- 1_^  ^^^ 
ing  overboard  of  the  cargo  for  a  justifiable  cause.     2nd]y.  That  it  was  a  loss  got' tho  ono 
by  enemies.     And3rdly.  If  not  by  jettison,  in  the  strictest  sense,  that  it  wasmios  of 
something  of  the  same  kind,  and  therefore  came  within  the  words  "  all  other  thu. 
losses  and  misfortunes.''  ^J"*"*  ''®'?, 

ijd)  By  an'esly  confacalioriy  and  deieniion  of  princes  and  people.  iB?h«'poli 

1.  Nesbitt  v.  LusHINGTON.  T.  T.  1792.  K.  B.  4  T.  R.  583.  cy  means 

A  parly  of  rioters  boarded  a  ship,  and  having  taken  the  command,  stranded  the  nilioc 
lier,  and  compelled  the  captain  to  sell  the  cargo,  which  consisted  of  wheat,  at  power  of 
their  own  price,  and  much  below  its  real  value.     It  was  holden  that  the  plaha-  ^^®  ^^^^ 
tiff,  who  had  insured  the  cargo,  could  not  recover  on  a  count  stating  that  ^he  |jJj^*^JJ?|*   ^ 
vessel  was  arrested,  distrained,  and  detained  by  people  to  the  plaintiff  un- ^i  i^^b  of 
known,  by  reason  whereof  the  cargo  was  wholly  lost  to  the  plaintiff,  because  pirates. 

*  Jottieoo,  as  a^ed  in  a  policy  of  inaorance,  signifiea  any  throwing  overboard  of  gooda 
exjuita  causa.  Thoa  a  casting  away  of  goods  on  the  approach  of  an  enemy,  to  prevent  . 
them  from  falling  into  the  enemy *8  hands  in  case  the  ship  should  be  taken)  is  a  loss  by  jet- 
tison within  the  meaning  of  the  policy.  And  if  the  master^s  condact  in  sneh  a  case  ap- 
pear Bot  to  have  been  the  effect  of  a  vain  fear  bot  of  a  resoiation  wisely  and  honestly  taken, 
tho  ondorwriter  eannot  object  to  the  eoarea  adopted,  although  it  may  deprive  them  of  some 
advaatagai,  as  for  inatance  of  the  chance  of  recapture  of  the  property  swallowed  op  by  ths 
W.aves. 
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fhe  words  in  a  policy  ^' kings,  princjfl,  and  people,"  must  apply  to  nattons  in 
their  coUective  capacity. 

2,  RoTCH  ▼.  Edie.  M.  T.  1795.  K.  B.  6  T.  R.  413.  S.  P.  Schroder  t. 
ThteUuM  Thompson.  E.  T.  1820.  C.  P.  KMoore,  163;  S.  C.  7  Taunt  462. 

•f  ifidemni       A  Special  case  upon  the  trial  of  an  action  on  a  policy  of  insurance  on  three 
ty  mguM    ships^  th^  Adelaide,  Adele,  and  Victor,  their  stores,  boats,  fishing  materials, 
f[rj|^^      &.C.,  upon  two  of  them  at  and  from  L'Orient,  and  upon  the  third  at  and  from 
p9o^^  *    And  afler  her  arrival  at  L^Orient,  and  on  all  of  them  to  all  ports,  seas,  and 
fte.,ex       places  whatsoever,  beyond  and  on  this  side  the  Capes  of  Good  Hope  and 
tends  to  an  Horn,  on  the  southern  whale  and  seal  fishery  and  trade,  and  until  the  ship's 
r^aT'di    ■"'*'*^'  ^^^^  ■*  L'Orient.     The  loss  is  stated  by  the  declaration  to  have  hap- 
Jovern        P®,>^ed  by  the  ships  and  their  stores  and  provisions  being,  by  authority  of  cer- 
meat  of  the  ^^^^  persons  exercising  the  powers  of  government  in  France,  at  port  Louis 
I  260   I  ^^th  respect  to  one,  and  L'Orient  with  respect  to  the  two  others,  arrested  and 
eoBBtry  in  restrained  from  further  prosecuting  their  voyag^es,  and  that  they  had  thence 
the  port  at  hitherto  been  prevented  and  restrained  therefrom  under  and  by  virtue  of  such 
"I?  h^hL    ^•**''«*>"^'  T^^  <^«se  stated  that  the  ship  Adelaide  sailed  from  the  port  of  L'Ori- 
Moii         «nt  on  the  voyage  insured,  but  was  obliged  to  put  back  by  stress  of  weather 
g^^         into  Port  Louis,  and  whilst  she  lay  there,  and  the  ships  Adele  and  Victor  were 
preparing  for  the  voyages  in  the  policies  mentioned,  and  before  the  necessary 
passports  and  clearances  could  be  obtained,  on  the  5th  ef  February,  1793,  an 
embargo  was  laid  on  all  vessels  in  those  ports;  that  the  Adelaide  was  brought 
back  to  L'Orient,  and  the  perishable  stores  of  all  the  three  ships  sold;  and  (he 
said  three  vessels,  with  the  rest  of  ^le  stores,  now  remain  at  L'Orient  under 
the  embargo,  which  has  continued  ever  since  on  all  ships  destined  on  long 
voyages,  and  none  have  since  been  permitted  to  sail,  except  those  in  govern- 
ment service  or  upon  short  coasting  voyages.     The  Adele  and  Victor  had  en- 
tered outwards  upon  the  voyages  insured  when  the  embargo  came,  and  that 
alone  prevented  the  ships  from  sailing.     Notice  of  abandonment  was  given  to 
the  underwriters  on  the  27th  of  February,  1793,  and  a  total  loss  claimed,  and 
the  like  notice  and  claim  were  repeated  in  August,  1793.* 

Per  Cur,  We  have  looked  into  all  the  cases  which  have  been  cited,  and 
we  have  also  considered  the  passages  collected  from  foreign  *writers,  and  the 
moat  respectable  of  them  seem  to  me  to  coincide  with  the  construction  which 
an  Encrlish  court  of  justice  would  put  upon  such  an  instrument  as  the  pres- 
ent. This  plaintiff  is  under  no  disability  to  sue,  and  the  defendant  has  entered 
into  .an  engagement  to  indemnify  him  against  arrestn,  restraints,  and  detain- 
ments, of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
•pcver.  By  this  peril  the  ship  has  been  detained  near  three  ^ears  and  the 
voyage  is  defeated;  but  the  plaintiff  is  told  this  is  not  a  loss  within  the  policy. 
No  common  man,  reading  the  words  of  the  policy,  could  doubt  upon  the  ques- 
tion; and  it  is  by  artificial  reasoning  only,  collected  by  great  reading  upon  for- 
eign authors,  that  his  claim  can  be  repelled,  but,  in  truth,  when  examined,  the 
research  turns  out  to  be  all  one  way,  and  that  is  in  favour  of  the  plaintiff*.  Roc- 
cus  V.  Le  Guidon,  and  Green  v.  Young,  from  Lord  Raymond,  are  all  one  way; 
and  although*  Lord  Holt  is  said  not  to  have  given  an  absolute  opinion,  every 
thing  that  ^11  in  judgment  from  that  great  man  is  deserving  of  the  highest  at- 
tention. Lord  Mansfield  too  has  given  an  opinion  upon  the  very  point  (2  Burr. 
696);  and  when,  to  this  current  of  authorities,  we  add  the  words  of  the  policy 
itself,  it  is  perfectly  clear.  Suppose  war  had  been  declared,  and  the  ship  had 
been  detained  in  port  as  a  prize;  could  there  have  been  a  doubt?  and  we  can 
see  no  difference  between  the  cases. 

3.  Brandon  v.  Curling.  M.  T.  1803.  K.  B.  4  East,  410. 
Uader  thii .  An  insurance  on  goods  from  London  to  Bayonne,  in  France,  shipped  on 
^^'  board  a  neutral  ship,  on  accocrnt  and  at  the  risk  of  Frenchmen,  before  the  de- 
implied  ox  claration  of  hostilities  between  Great  Britain  and  France,  but  exported  afler- 
eepii«a  of  wards.  The  question  is,  whether  it  could  be  enforced  against  the  underwri- 
aay  losi  ters,  even  after  the  restoration  of  peace,  to  recover  a  loss  by  capture. of  a  co- 
[  S61  J  belligerent  (though  not  stated  to  be  an  ally)  of  Great  Britain,  during  the  war. 
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fer  the  Chief  Justice  (Lord  Ellenborough)  expressly  said,  in  deliveriog  the  h^ppomiif 
jadgmeDt  of  ihe  Court;  where  nn  insurance  is  upon  gooda  generally,  a  proviso'''  ^ 

to  this  effect  shall  in  all  cases  be  considered  as  engraved  therein,  namely,  ^^^  eontra 
'^  provided  that  this  insurance  shall  not  extend  to  cover  any  loss  happening  tvaod  ad 
during  the  exislence  of  hostilities  between  the  respective  countries  of  the  as-  ventnre,  ia 
surer  and  the  assured  j"  because,  during  (he  existence  of  such  hostilities,  the  which  the 
subjects  of  the  one  country  cannot  allowably  lend  their  assistance  to  protect  ^^^^  |^ 
by  insurance  the  property  and  commerce  of  the  subjects  of  the  other;  and  in  come  liable 
like  manner,  and  upon  similar  principles  of  public  policy,  the  risk  of  detention  to  teisora 
of  princes^  &c.  roust  be  understood  to  be  restrained  and  qualified  by  an  implied  •r  be  for 
proviso,  or  that  it  shall  not  '^  extend  to  cover  any  loss  happenmg  in  the  course  Teited  bj 
of  any  contraband  adventure,  in  which  the  goods  would  becotne  liable  to  seiz- J^*  ^*^*  •^ 
qre  as  forfeited  by  the  laws  of  this  country."  i  *  ^"'* 

4.  FoRDER  v.  Christik.  E.  T.    1809.  K.  B.   11  East,  205.  Adeteatiea 

A  British  ship,  insured  from  Hull  to  St.  Petersburgh,  having  sailed  under  ^y  a  King's 
convoy  to  the  Sound,  was  afterwards  stopped  in  her  course  by  a  King's  ship«hip, 
in  the  Baltic,  from  an  apprehension  of  hostilities,  for  eleven  days,   and  then  whereby 
proceeded  to  a  point  of  redezvous  for  convoy,  where  she  waited  seven  days****  enared 
longer,  and  then  sailed  under  convoy  till  the  King's  officer  received  >i^^^^^^~  ^"^tJ^* 
geuce  thai  a  hostile  embargo  was  laid  on  British   ships   at  St.  Petersburgh,  fom^hiag  the 
when  he  ordered  the  fleet  back  to  the  place  of  rendezvous,  from  whence  the  port  of  dee 
ship  ft  turned  to  Hull.  tioatioa  be 

PtT  Cur,     This  is  no  more  than  a  detention  by  the  convoy  for  a  certain  pe-  ^^^  ■"  •■■ 
riod,  till,  by  Ihe  laying  on  a  hostile  embargo  in  the  destined  port,  the  ^"r*^®!"!  •?^J"'^ 
prosecution  of  the  adventure  became  impracticable,  and  the  voyage  was  lost,|^  ^ij^'^ 
which,  according  to  Hadkinson  v.  Robinson,  is  not  a  loss   within  the  policy,  wise  might 
There  was  indeed  a  detention  by  the  King's  ship,  but  there  was  no  loss  on  have  deae» 
that  detention.     Suppose  there  had  been  fair  weather  to  a  certain  point  of  the  ^.^9}  ■  ^** 
Toyage,  and  then  bad  weather  and  adverse  winds,  which  had  prevented  the^*'*"'!^^ 
vessel  from  entering  her  port  ^f  destination  till  she  had  received  the  advice  of  i^^^iog  |,. 
the  embargo,  which  obliged  her  to  put  back;  could  that  have  been  declared  pHnees^ 
upon  as  a  loss  by  the  perils  of  the  sea?     And  yet  that  might  as  well  be  said  to 
be  the  causa  remola  of  the  loss  of  the  voyage,  as  the  detention   in  this  case; 
t>iit  that  w'lU  not  do;  the  risk  insured  against  must  be  the  effective  cause  of  the 
loss  in  order  to  charge  the  underwriters.     But  here  there  was  the  concurrence 
of  another  overbearmg  cause,  namely,  the  hostile  embargo  in  the  destiaed  _ 

port,  which  was  the  immediate  cause  of  the  ship's  return,  and  of  the  loss  of 


&c.  Lord  Alvanley,  in  the  case  of  Hadkinson  v.  Robinson,  said,  that  in  or- 
der to  bring  the  loss  within  the  policy,  the  peril  insured  against  which  ooca* 
sions  it  must  act  directly,  and  not  collaterally,  upon  the  thing  insured. 

6.  Levi  v.  Allnutt.  IJ.  T.   181"^.  K.  B.   15  East,  267.  [  262  1 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board  the  ehip  A  permis 
Theseus,  at  and  from  London  to  any  ports  or  places  in  the  Baltic,  backwards  •'^"^^J^^^^ 
and  forwards,  including  the  risk  of  transhipment  into  boats,  &c.,  and  also  in-f^  another 
land  navigation  and  land  carriage,  or  any  other  conveyance,  until  the  goods  iq  ^ixa  pro 
were  safely  delivered  at  the  houses,  &c.,  of  the  different  consignees,  &c.,  at  a  perty  with 
premium  of  twenty  guineas  per  cent.,  to  return  10/.  per  cent,  for  arrival,  war-  «  »»■  «•"« 
ranted  free  from  confiscation  by  the  government  in  the  ship's  port  or  ports  .^^'*^'^|,£JJ^** 
discharge.     The  loss  was  averred  in  the  several  counts  to  be,  1st.     By  hostile  ^^^^j  ||,^ 
capture,  as  prize,  while  the  ship  with  her  cargo  was  on  the  high  seas,  and  not  former, 
in  her  port  of  discharge:  2ndly.     While  she  was  on  the  high  seas,  viz.  in  the 
roads  of  Pillau,  and  not  from  confiscation  by  the  government  in  the  ship's  port 
of  discharge:  Srdly.  While  she  was  on  the  high  seas,  viz.  in  the  roads  of  Pil- 
lau, by  hostile  capture  hy  the  King's  enemies,  and  not  from  confiscation  by 
the  government  in  the  ship's  port  of  discharge. — A  verdict  was  found  for  the 
-^--^"^    per  Cur,    After  recognizing  the  fleets  ap  bpfore  itat^  it  nppefMra 


^»6  INSUKANCE.-Jtfarme. 

« 

(o  the  Court  that  the  conduct  of  the  Prussian  government  showed  the  raasal* 
age  subjection  of  it  to  France,  but  could  not  be  deemed  an  act  of  confiscation 
by  that  government;  it  only  showed  a  permission  by  the  Prussian  government 
that  France  should  do  as  it  pleased  in  the  Prussian  ports;  and  to  hold  this  to 
be  a  Prussian  confiscation  would  be  saying  that  every  country  on  the  conti- 
nent too  weak  at  this  period  to  protect  its  independence  against  France  confis- 
cated all  the  property  which  the  French  chose  to  take  within  his  territories. 
«.  Carruthers  v.  Gray.  H.  T.   1812.  K.  B.  16  East,  35;  S.  C.  3  Campb. 

142. 
After  the  ship  was  laden  for  the  voyage  by  Oppeoteimer,  and  the  captain. 
If  iibeaver^liQ^^g  ^j^^  owner  of  the  ship,  had  obtained  his  manifest  and  clearances  at 
deelara        ^^^  Custom-house,  sixteen  bales  of  goods  belonging  to  the  assured  were  put  on 
tion  that      board  by  the  packer  of  goods,  who  had  made  all  the  entries  necessary  at  tho 
the  goods    Custotii-house.     It  was  thereupon  objected  that  the  captain  should  have  made 
iMare4       a  second  clearance,  the  sixteen  bales  not  being  comprised  in  his  manifest,  nor 
^d^h  "h!!*^'"  ***®  contract  delivered  by  him.     The  plaintins,  however,  obtained  a  verdict, 
MfMKiexo  ^^^^^  '*  w*9  ^^^  moved  to  set  aside,  on  the  ground  that  the  requisitions  of  the 
rcisiBg  ihe  ^tat.  IS  Sf  14  Car,  2.  c.  1 1.  were  not  complied  with,  and,  therefore,  though  the 
powers  of  loss  did  not  happen  on  this  account,  the  assurance  was  vacated,  it  being  a  con- 
fovera        dition  implied  in  every  policy  that  the  ship  should  be  dismantled  and  cleared 
"**H  *i?^  ^^^  according  to  law.     It  was  admitted  that  there  was  no  ground  for  imputing 
tek«d*  and  ^^^^^  *^  *^®  assured,  but  contended  that  the  provisions  of  the  act  had  not  been 
coofiMMted,  pursued.     The  third  section  enacts,  *^  that  no  captain  of  any  vessel  shall  take 
it  if  aaffi      on  board  any  English  goods  to  be  exported,  until  he  shall  have  entered  such 
[  263  ]  ship  in  the  book  of  the  commissioners,  customer,  or  collector,  and  comptroller 
cient  lo       outwards  of  such  port  where  he  shall  take  in  goods,  together  with  the  name  of 
sHew  that    g^K^t)  captain,  the  burden  of  such  ship,  the  number  of  guna,  and  to  what  port 
wie  for      ®^®  intends  to  sail,  and  before  he  shall  depart  with  such  ship  out  of  such  port, 
ciblr  taken  ^^^^^  bring  unto  the  said  person  who  shall  be  appointed  for  managing  the  cus- 
frooi  •■       toms,  the  customer,  or  collector,  and  comptroller  of  such  port,  a  contract   in 
board  the    writing  under  his  hand  of  the  names  of  every  merchant,  and  other  person  or 
'lljip*  ^^^  persons,  that  shall  have  laden  and  put  on  board  any  such  ship  such  goods,  to- 
**"°®J['^j^  gether  with  the  marks  and  numbers  of  such  goods;  and  shall  likewise,  public^ 
never  de      ')^'  ^^  ^^®  ^P^"  Custom-house,   upon  his  oath,  to  the  best  of  his  knowledge, 
liveredto     ^^^^  answered  to  such  questioi>s  as  shall  be  demanded  of  him  concerning  the 
the coMign same."     It  is  not  enough,  therefore,  under  this  clause,  that  the  agent  for  the 
•ea,  with    freighter  has  made  the  entries,  unless  the  captain  has  also  made  them  before 
oat  pot       ]jQ  sails.    'The  omission  to  do  so  makes  the  ship  liable  to  seizure,  and  so  In- 
a'nf  aea       ^^reases  the  risk  of  the  underwriter;  and  although  the  loss  may  not  have  arisen 
teace  of      ^^  ^^^^  account,  it  will  not  make  any  difference;  7  Term.  Rep.  160.     If  the 
eondemaa  owner  of  the  ship  was   to  do  an  act,  the  omission  of  which  alters  the  risk  of 
tioD.  the  underwriter,  that  will  avoid  the  policy ;  and  it  is  the  same  where  the  as-> 

surance  is  upon  goods. 

Lord  Ellenborough,  C.  J.  Can  you  show  by  the  statute  that  the  ship  is 
seizable?  By  the  stat.  12  Geo.  I.  c.  28  s.  17.  the  officer,  afler  entry  of  the 
goods  (mentioned  in  that  clause),  may  search  the  bales,  and  if  the  goods  bo 
not  rightly  entered,  may  seize  them,  and  the  same  are  forfeited. 

Bay  ley,  J.     Have  you  any  case  to  show  that  there  is  an  implied  warranty 
on  the  part  of  the  assured  on  goods  that  the  ship  shall  be  properly  cleared  out? 
There  is  no  case  to  the  efiect;  but  there  is  no  case  which  makes  a  distinc- 
tion in  that  respect  between  the  assured  on  ship  and  the  assured  on  goods. 

Lord  Ellenborough,  C.  J.     It  not  only  appeared  on  the  part  of  the  assured 
that  there  was  no  fraud,  but  also  no  negligence.     Tho  sixteen  bates  were  in- 
cluded in  one  of  the  papers  which  was  on  board;  the  cocket  was  on  board. 
7.  Saloucci  v.  Johnson.  H.  T.  1780,  K.  B.  1  Park,  Ins.  125. 
d^'^  This  was  an  insurance  on  the  ship  Thetis,  a  neutral  ship;  and  upon  the  tri- 

•fa  neutral  ^'  ^  special  case  was  reserved  for  the  opinion  of  the  Court,  stating  that  the 
Rhip  by  a  plaintiffs  wore  Tuscan  subjects,  resident  at  Leghorn,  sole  owners  of  the  ship 
Ibreiga  fo  Thetir.  which  sailed  from  Leghorn^  and  was  eaptored  by  a  Spanish  ship  off  - 
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the  c««t  of  Barbaijy  with  neatral  goods  on  board  coastg aed  to  London;  abo  ^v*'*  ^ 
was  cendemned  as  prize  in  the  Court  of  Vice  Admiralty  ia  Spaio,  which  aei^^'^V**^ 
taace  was  reversed;  but  upon  another  appeal  to  a  superior  court,  the  latter  Tjy"* 
seDlance  was  also  reversed,  and  the  former  confirmed .     The  grounds  of  con-mJltte 
demnslioii  were  two:   Ist.  That  the  ship  Thetis  roiuaed  to  be  searched,  and  re- bono  by 
anted  wkh  Ibroe,  haviu  fired  at  the  Spanish  ship.     2nd.  That  she  had  notboaDdhr 
diart«r-party  OB  board.  The  captain  of  the  Thetis  answered  these  two  grounds:  T'^* 
M.  That  he  resisted  and  fired  beeause  the  Spaniard  hailed  him  upder  false      yJLf^ 
^oloyis.     Sad.  Thalt  he  had  taken  the  goods  on  board  by  the  piece,  and  had^Q  n|^ 
aot  freighted  his  ship  to  aay  individual,  in  which  case  a  manifesto  was  suffi-bo  wfeag 
dent  rithout  «  charter-party.     The  sentence  of  the  last  court  of  appeal,  al-  ^^ 
Chough  k  oo^denas,  admits  the  neutrality,  for  it  states  the  vessel  to  be  a  Tus-  [  9M  ] 
caa  ship.     The  last  ground,  relative  to  the  charter-party,  was  not  iosbted  up^ 
OS.     Upon  the  ether,  three  learned  judses  were  of  opinion,  that  a  neutral  ship^ 
is  not  obliged  to  stop  to  be  searched;  that  the  captain  had  not  been  guilty  of 
barratry;  that  the  searcher  atops  a  neutral  ship  at  his  peril;  that  this  was  to 
be  conaidered  as  a  case  of  improper  detention^  and  cooaequently  that  the  plai||» 
tiff  upon  this  policy  was  entitled  to  recover. 

(^)  ^^  fh'ttUs^  rovers,  and  thieves.* 

if)  Bjf  barralry.^ 

U  VAt-LMo  V.  WHBELan.  E.  T.  1789.  K.  B.  Cowp.  143;  S.  C.  LolK.  631. 

Ia  an  aetien  on  a  policy  of  insurance  upon  goods  on  board  the  Thomas  and  ^"''^j^ 
MaUhew  from  Loadoa  to  Seville.     The  policy  was  made  in  the  common  form,  "J^ ■'J?"' 
with  Kberty  to  touch  at  aay  |>orts  or  places,  &c.     The  loss  was  asdgned  in  ^ JSStti>d 
difittr«ai  ways  in  the  declaration;  first,  by  storms  and  perils  of  the  sea^  in  oon-^y  tko  nts 
aeatieBoe  of  which  the  ship  was  obliged  to  go  to  Dartmouth  to  be  repaired,,  tor  or  nwl 
and  that  afterwards  a  further  loss  happened  by  storms;  or,  secondly,  that  i|asn»whs«s 
liappeBed  hy  atornaa  «id  perils  of  the  sea  in  the  voyage  genemUy ;  and  third-  ^^  ^  ^ 
t^,  by.  the  barratry  of  the  master.     Oa  the  trial  it  was  proved  that  this  sbipib^^OT 
was  put  up  as  a  general  ship  from  London  to  Seville,  and  was  let  to  freight  to  goods  sas 
one  Darwin,  to  whom  she  was  chartered  by  Brown,  the  captain;  that  it  is  thetaia  aa  ia 
coarse  of  raaseJs  goia^  on  this  voyage  to  stop  at  some  port  in  the  west  of  Corn-  [  965  ] 
wall  to  take  in  provision^;  that  this  ship,  hkring  taken  her  cargo  on  board,i"^«>*bjr 
sailed  from  London  to  the  Downes;  that  while  she  lay  there  all  the  other  ships  "'""^'HLf 

Wmjsmk^  t«k  iW^     «»Aa#avav«l    IvArA    o«*«v«     l%n§    m\%A   mtm%A    fill     *lkA    ni<»K#    al*fAV       ai%j1    itiAM     .     ^  .  .  ^^ 


•wa  aecomt,  after  whiah,  he  intended  to  proceed  to  Cornwall;  that  the  night  seafsoj 

*  LoMOt  by  piratoo,  rovon,  and  thtoveo»  oro  oloo  mckidod  in  tin  policy.    TImm  words 
app^  to  the  wfODsfiil  sad  /elopioas  acts  of  individsats,  os  tho  words  "  kingi,   prinoos,  md 

r»plo»  '*  ki  thopolicj  Apply  <o  tho  acts  of  natiom  in  their  collectivo  capacity;  toe  4  T« 
78S.  Wkero  a  ship  laden  with  eorn  was  driven  by  stress  of  weather  into  Aly  Harboar 
la  Ireland,  and  fcoTiaioBe  being  scarce,  the  people  in  a  tofDokaons  manner  tooR  tho  ooo|* 
Bsand  from  tho  captain,  and  eaased  the  ihip  to  stvik^  open  a  reef  of  rocks.  Lord  Kenyoa 
thoeghtlhat  the  loas  might  bo  eoaiiderod  as  a  loos  by  piracy;  eoo  4  T.  R.  4S7;  Com.  Rep. 
8fie.  Piney,  aceorlias  to  oar  law,  inclados  those  omcos  ooamitted  at  sea  (Hawk«  b.  1.  a, 
W.  «.  11.)  wU^  if -oono  oniand  woold  have  amoanted  to  felony;  see  jms/,  tit.  Piracy. 
li  oooma  to  be  piracy  for  the  mariiiers  of  a  ship  to  seize  the  captain,  pot  him  on  shore  againal 
|iis  will  and  ilVerwards  employ  tbe  ship  for  their  own  pnrposes;  see  2  East,  P.  C.  7SS, 
Bat  when  tho  master  of  a  Tossel  insnred  the  ship  and  cargo,  tended  tho  goods,  and  on  tho 
dloatmcitien  of  the  fonner  proteoted  4>oth  ao  loot,  with  intent  to  doAsod  Ike  owaers  and  ui- 
OTTooi»  Ibis  was  boldon  lo  bo  a  aiero  broach  of  trast,  aod  aot  foloay •  booaaae  there  was  as 
tffocanainatfloa  of  tho  opeeial  aathority  with  which  the  defendant  was  entmsted.  And  tho 
oaBM  ralos  apply  to  -thu  o&nee  as  prevail  with  respect  tjO  larceny.  When  the  onbjecl 
from  whom  Ibe  goods  are  taken  is  at  enmity  to  the  King  of  England,  see  Com.  Dig.  Ad- 
esiniKf,  E.  T,  4  Inst.  154.  or  at  enmity  with  fhe  state  to  which  the  captors  belong,  tho  of- 
foaeo  M  not  piracy.  Nor  is  it  piracy  when  the  ofTeneo  is  oommittod  in  a  port  or  oreok,  ot 
tho  rWor  Thames,  or  other  plaeo  infra  corpao  comitatas,  staoo  the  crime  is  then  a  foloay« 
«ad  triaMo  at  OfomnMS  \bm;  see  Mooro.  78«;  8  East,  IIS;  1  Roll.  179;  Hawk.  b.  1.  c, 
M.  e.  11. 

t  As  to  tho  poul  ynsoqaoaqas  attaodlng  the  wilfnl  d08tnicik>n  of  ships,  sss  I  Aa^  a 
2^  a.  t.  s.  4;  iVSk.  t.  Al«;  tl  ^46.  t,  d.  a^  s.  tr    . 


^ ' 


vot.  xtr  » 
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after  tlic  ship  quitted  Guernsey,  she  sprung  aleak,  which  obligcJ  licr  to  put 
into  Dartmouth .  When  she  was  refitted,  she  set  sail  again  and  proceeded^ 
for  Heltord,  in  Cornwall,  where  k  was  always  intended  sl>€.shoald  stop  to  take 
in  provisions;  but  in  her  way  she  received  further  damage^  and  on  her  arriralP 
there  was  totally  incapable  of  proceeding  on  the  voyage,  and  the  goods  were 
much  damaged.  It  was  attempted,  on  the  part  of  the  defendant,  to  prove  that 
one  Willes  was  the  o^vner  of  the  ship,  tbat  the  voynge  to  GJuernsey  was  on  hi9 
account,  and  that  the  goods  taken  on  board  there  were  h:iyprop«rty;  but  this 
evidence  went  little  further  than  information  and  belief,  except  that  it  wa» 
proved  that  when  the  ship  arrived  at  Helford  t\ie  wine  was  delivered  to  himftfc 
his  cellar.  The  learned  judge  directed  the  jury,  that  if  the  gomg  to  Gtrern- 
aey  was  without  the  knowledge  of  Darwin,  it  was  barratry,  and  they  ougbt  to 
find  for  the  plaintiff;  but  if  done  mth  his  knowledge,  then  it  wa»  not  barratry; 
that  rf  they  should  be  of  opinion,  that  it  was  without  the  knowledge  of  Diarwiny 
he  desired  them  ta  say.  whether  they  thought  it  wa»  with  the  knowledge  oT 
Willes  or  not.  Tl>e  jury  found  a  verdrct  for  the  plaintiff,  and  said  they  thought 
the  going  to  Guernsey  was  without  the  knowledge  of  Darwin,  whom  they  look-, 
ed  upon  to  he  the  true  owner;  biitthey  were  of  opinion  ft  wa^wtrfythe  know-> 
l^dge  of  Willes.  A  motfon  was  afterwards  made  for  a  new  trial;  and  the  case- 
being  a  question  of  great  consequence  to  the  mercantile  world  was  twice  argur- 
od  at  the  bar;  afler  which,  the  judges  were  unanimoosTy  af  opinion  that-  the* 
plaintiff  was  entitled  to  recover,,  but  they  delivered  the  reasons  of  their  judge- 
ment seriatim. 

Ijord  Mansfield.  "  The  ground  oTthe  motion  for  a  new  trial  in  this  ease- 
is,  that  the  circumstances,  as  they  were  given  in  evidence  to  the  jury,  the  car* 
rying  the  ship  to  Guernsey,  was  merely  a  deviation,  but  not  barratry.  Mucb 
more  stress  was  Yaid  at  the  trial  than^  in  either  of  the  argom^nrtv  upon  this  fact,, 
namely,  that  the  deviation  being  with  the  knowledge  of  Wi)^es,  the  owner, 
(though  not  owner  pro  Aac  vice)  of  the  ship,  it  could  never  be  barratry;  and^ 
therefore,  the  jury  were  pressed  to  say,  whether  it  was  with  the  consent  dT 
Willes  or  not;  and  they  said  it  was.  To  be  sure,  nothing  is  so  clear  as  that  it 
the  owner  ofa  ship  insure,  and  hrmg  an  action  on  the  policy,  he  can  never  set 
up  as  a  crime  a  thing  done  by  his  own  directions  or  consent.  It  was,  there* 
fore,  a  material  fact  to  proceed  upon,  if  Willes  had  had  any  thing  to  do  in  the 
ease;  but  he  had  not-.  It  appeared  to  me  that  the  nature  of  barratry  had  not 
been  judicially  considered  or  denned  in  England  with  accuracy.-  In  aH  mei*- 
eantilc  transactions  the  great  object  should  be  certainty;  amf,  therefore,  it  m 
of  more  consequence  that  the  rule  should  be  certain,  than  whether  the  rule  is 
established  one  way  or  th»  ether;  because  speculatore  in  trade  then  know  op* 
en  what  groonds  to  proceed.**  HTs  lordship  then  stated  some  cases  fro» 
Strange,  Kcp.;  and,  afler  giving  adefim'tion  of  the  word  barratry,  he  procec*- 
[  266  J  ded  thus:  "  In  this  case,  the  underwriter  has  insured  against  aHt  barratry  of 
the  master,  and  we  are  not  in  a  case  where  the  owner  or  fre^hter  is  privy  to 
ii\  if  we  were,  it  is  evident  that  no  man  can  complain  of  ai>  act  to  which  he  i« 
himself  a  party.  In  this  case,  afl  relative  to  Willes  may  be  laid  ont  oCit,-  fae 
is  originally  the  owner,  but  not  the  insurer  here  Darwin  was  the  freighter  of 
the  ship,  and  the  goods  that  were  on  board  were  his;  if  any  fraud  be  com-* 
pitted  on  the  owner,  it  is  Gomnntted  on  Darwin.  The  question  then  is,  what 
is  the  ground  of  complaint  against  the  master?  He  hedafrreed  to  go  on  a 
voyage  from  London  to  Seville.  Darwin  tntsts  he  will  set  eat  immediately; 
instead  of  which,  the  master  goes  on  an  iniquitous  scheme,  totally  distinct  fhw 
the  purpose  of  the  voyage  to  Seville;  that  is  a  cheat  and  a  fraod  on  JO^rwin, 
who  thought  he  set  out  directly;  and  whether  the  loss  happened  in  the  act  of 
barratry,  tliat  is,  during  the  fraudulent  voyage,  or  after,  is  immatcrinl,  because 
the  voyage  is  equaHy  altered,  even  thoo«h  there  is  no  ether  iniquitous  intent. 
But  in  the  present  case  there  is  a  great  deal  of  reason  to  say  that  the  loss  sus- 
tained was  inconsequence  of  the  aherotion  of  the  voyage.  The  moment  the 
ship  was  carried  from  its  right  course  it  was  barratry;  and  here  the  loss  bap* 
pened  imaiediately  ufoo  the  alteration.    Suppose  the  ship  had  beao  Ittt  afier- 
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"Mr^;  trhat  woaJd  have  beiro  (he  case  of  the  iiiaured,  if  he  were  not  secured 
ageinet  the  berrairy  of  the  master?  He  would  have  lost  bis  insurance  by  the 
Iraud  of  the  master;  for  it  was  clearly  a  deviation j  and  the  insured  cannot 
•Qoma  upon  the  underwriters  for  a  loss  in  consequence  of  a  deviation,  lliere* 
iorc,  1  am  clearly  of  opinion  that  this  soiuggling  voyage  was  barratry  in  the 
«aaater.^ 

Mr.  Justice  Astoo.  '<  I  wonder  that  there  should  remain  a  doubt  at  this 
day,  what  is  meant  by  barratry  in  the  master.  In  difierent  ordinances  di Cerent 
terms  ave  used;  but  they  all  have  the  same  meaning.  In  one  of  the  ordinan*- 
loas  of  Stockholm,  it  is  called  ^  knavery  of  the  master  or  mariners;'  and  the 
facts  stated  here  clearly  fall  within  that  description.  Where  it  is  a  deviation 
with  Che  cooseat  of  the  owner  of  the  vessel,  and  the  master  is  not  acting  ibr 
lus  own  private  interest,  ia  such  case  it  is  nothing  but  a  deviation  with  the  con- 
aent  of  the  owner,  and  the  underwriter  is  excused.  In  this  case  the  hull  of 
the  skip  belonged  to  Willes,  but  he  had  nothing  to  do  with  it,  having  chartered 
it  to  Darwin;  the  jury,  therefore,  did  right  in  considering  Darwin  the  owner 
^pm  kac  vice.  Having  considered  him  in  that  light,  the  conduct  of  the  master 
was  clearly  barratry ;  ibr  he  was  acting  for  his  own  benefit,  without  intending 
any  good  to  his  owner,  and  without  his  coasent  and  privity.  No  one  knows 
when  the  first  commencement  of  the  injury  happened,  but  most  probably  on 
4be  reHam  of  the  ship  to  Dartmouth  from  Guernsey,  where  he  had  been  for 
^e  purpose  of  smogglnig.  Therefore,  I  am  clearly  of  opinion  that  this  change 
of  tke  voyag9  for  an  iniquitous  purpose  was  barratry,  which  is  not  confined  to 
tke  ronoiiigaway  with  the  ship,  but  comprehends  every  species  of  fraud,  knave* 
vy,  or  criminal  conduct  ia  the  master,  by  which  the  owners  or  freighter  are 
kijured.'* 

Mr.  Justice  WiUes.  '^The  only  doubt  I  had  in  this  case  was,  at  what  tinae 
the  loss  happened;  and  I  tliink  it  nsay  reasonably  be  said  to  have  happened  in 
eoosequeaoe  of  the  smuggling  voyage;  for  if  the  ship  had  proceeded  on  her 
first  intended  course,  she  would  have  escaped  the  storm.  Though  this  was  u 
Aviation,  yet  it  is  a  fair  and  j\ist  rebutter  to  say,  that  it  was  barratry  in  the 
snaster,  which  is  a  peril  insured  against  by  the  policy .''  I  ^^'^  1 

2.  Kmigbt  v.  Cambripoe.  £.  T.  1770.  K.  B.   1  Stra.  586;  S.  C.  2  Ld. 

Rayro.  1549,  8  Mod,  230.  Cited  8  East,  135.  136.  . 

Action  on  the  case  upon  a  policy  of  insurance,  whereby  the  insurer  under- ^^'^^J^V^ 
takes  against  the  barratry  of  the  master  and  mariners,  and  assigns  the  breach  ^^7 
in  a  ioss  j^Jraudem  el  lugligentium  of  the  master.    Judgment  pro  fuer.  in  C. 
B.  and  the  general  errors  assigned.     It  was  objected  in  this  court,  that  the 
fraud  and  negligence  of  the  master  was  not  within  the  meaning  of  the  policy, 
being  nM>re  general  than  the  word  barratry. 

Per  Cur.  The  negligence,  certainly,  is  not  confined  barely  to  the  running 
away  with  the  skip.  It  comes  from  baraty  which  signifies  fraxtdy  and  do/us, 
and  extends  to  any  fraud  of  the  master.  The  end  of  insurmg  is  to  be  safe  in 
all  events;  and  it  would  be  very  prejudicial  if  we  were  to  be  making  loopholes 
to  gel  out  of  these  policies.  The  insurer  knows  the  master,  and  whether  he 
can  iruat  him;  and  he  that  insures  against  his  rtmning  away  with  the  ship,  ne- 
▼«r  imagined  he  might  or  would  be  guilty  of  any  other  fraud.  Judgment  af- 
jfirmed. 

3.  JLocxraa  V.  Offley.  E.  T.  1798.  K,  B.  I  T.  R.  252.  S.  P.  Hovelock 

V.  HO.NCBLL.  H.  T.  1799.   K.  B.  3  T.  U.  277, 
The  master  in  the  course  of  the  voyage  committed  barratry,  by  smuggling,  J^  JJ^,. 
on  bis  own  account,  by  having,  and  running  brandy  on  shore  in  casks,  under     "»•  "' 
Msty  gallons;  and  the  ship  afterwards  arrived  at  the  port  of  destination,  and 
was  there  moored  at  anchor  twenty-four  hours  in  safety;   after  which  she  was 
•seized  by  the  revenue  officers  for  the  smuggling.     It  was  holden  that  the  un- 
derwriter was  discharged. 

4.  Stamma  v.  Brown.  E.  T.  1772.  K.  B.  2  Stra.  1 173.  ^  n  u^  u, 

The  ship,  the  Gothic  Lion,  being  advertised  to  be  going  to  MarseUles,  goods  J^jJ^^ 
ware  shipp^  on  board  her,  on  bel»alf  of  tbe.plainiiS;  and  a  bill  of  lading  sign- 
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^wn^     ti  hy  tlie  fiMuHdr,  whsr^by  he  undertake*  to  go  a  direet  route  to  MeneiUefl^ 
eanaot  b«    i^^ j  Hi^  defendant  underwrote  a  policy  from  Falmouth  (where  the  goods  w«r«i 
hrmiiit    ^^^^^  ^")  ^^  Marseilles;  before  the  ship  departed  from  the  port  of  Ltoiiden,  ma^ 
efjuiMt     ^^^  advertisement  was  published  for  goods  to  Genoa,  Leghorn,  aad  Maples; 
done  for      and  the  plainUff's  agent  was  told  it  was  intended  to  go  to  those  ports  first,  mud 
His  swasr'a  then  come  back  to  Marseilles;  but  he  insisted  that  his  bargain  whs  to  go  first 
hsBsfit.       Qf  directly  to  Marseifles,  and  he  woold  not  consent  to  let  her  pass  by  Mar- 
seilles, or  aher  his  insurance.     The  ship,  however,  did  pass  by  Maraeilletf^ 
and  after  delivering  h^v  cargo  at  the  other  ports,  set  out  on  her  return 
f  efiii  1  ^^  Marseilles,  with  the  plaintiff's  |[oods,  but  in  her  voyage  thither  was  blowtt 
«>  ^oS  J  up  jn  i^g  engagement  with  a  Spanish  ship.     And  in  an  action  upon  the  poKcy^ 
the  breath  wns  assigned  as  a  loss  by  the  barratry  of  the  master;  and  the  plaio^ 
tiff  insisted  that  any  fraud  or  nmlversation  of  the  master  w-as  within  the  mean- 
ing of  the  Word  barratry.  l>upesne  terms  it  dolm  qinJU  in  canlractUn»B;  and  so  do 
all  the  dictionaries,  as  Florio^s  Italian  Dictionary,  ver6o  barralaria;  Minsheuy 
Furetier,  &c.  And  that  in  the  case  of  Knight  v.  Cambridge  and  Knight  v.  ]>odd> 
10  Geo.  1 .  where  the  loss  was  laid  to  be  periratidem  of  the  master,  the  eourt  heM 
it  a  good  assignment  of  a  breach,  there  being  the  word  barratary  in  the  policy; 
The  defendant's  counsel  insisted  this  was  no  more  than  a  deviation,  in  which 
ease  the  insurer  b  discharged,  and  the  plaintiff's  remedy  is  against  the  ownere 
INT  master;  that  this  cannot  be  called  a  crime  in  the  master,  when  he  is  aeiing 
ell  the  while  for  the  benefit  of  his  owners.     The  Chief  Justice,  in  bis  direction 
to  the  jury,  told  them,  that  this  being  against  the  express  iq^reeraent  to  go  first 
to  Marseilles,  seemed  to  be  more  than  a  common  deviation,  being  a  mrmed 
design  to  deceive  the  contractor,  and  compared  h  to  the  case  of  sailing  out  of 
port  without  paying  duties,  whereby  the  ship  was  subjected  to  forfeiture,  and 
mrhiich  has  been  held  to  be  barratry.     And  a  new  trial  being  moved  for,  the 
t;ase  was  argued,  and  nil  the  Court  was  of  opinion  that  the  verdict  was  rigtit; 
for  the  master  has  acted  consistent  with  his  outy  to  his  owners^  and  the  plain- 
tiff's agent  knew  of  the  intended  alteration  before  the  goods  were  put  on  board, 
and  might  have  refused  to  ship  them,  or  have  altered  the  insurance;  that  to 
make  it  barratry  there  must  be  something  of  a  cnminal  nature  as  well  as  « 
breach  of  contract;  and  that  here  the  breach  being  assigned  only  on  the 
barratry,  was  not  supported  by  the  evidence.     So,  the  defendant  had  judg- 

Waefhar        _  5-  Moss  v.  Bvrom.  T.  T.  1796.  K.  B.  6  T.  R.  379. 

nrtry  'm  The  master,  under  letters  of  marque  (which,  for  want  of  a  certificate,  wei« 

whette  not  valid,  and  which  had  been  put  on  board  by  the  owners  with  a  view  to  eiH 
»JNJwp  courage  seamen  to  enter,  and  without  any  intention  of  their  being  used  for  tlie 
wMld  hs  ^^^?^^  of  cruising),  had  cruised  for  and  taken  a  prize,  in  consequence  whera- 
Uablo  to      of  ^he  vessel  was  lest. 

ths freight       ^^  ^wr.     Three  points  have  been  made  in  this  case;    Ut.  That  the  risk 
•f/!!?  ^T**  ^^^^^  '"  consequence  of  the  letter  of  marque  being  taken  on  board,  and 
««d!ft'!f  1°.^*  ^^^  P"^"°  ^^  ^"^  ^^^  P^'^^y-      ^"^*>^    That  this  was  not  barratry.     And 
St^wuu^i   ^*  ^•^  *^*  account  given  by  the  plaintiffs  of  the  reason  for  taking  oitt  the 
«~  'Mters  of  nuirque  ought  not  to  have  been  believed;  bat  the  last  was  «  ques- 
tion for  the  jury  alone  to  decide.     As  to  the  second,  there  is  no  doubt  but 
that  there  was  barratry  against  the  owners.     According  to  the  terms  of  the 
charter-party  the  ship  tvas  to  proceed  directly  to  Liverpool;  and  whatever 
was  done  by  the  captain  to  defeat  or  delay  the  performance  of  the  voyage  was 
barratry  in  him,  it  being  to  the  prejudice  of  his  owners.     And  though  the  cap- 
tarn  might  conceive  that  what  he  did  was  for  the  benefit  of  his  owaera, 
yet,   If  he   acted  contrary  to  his  duty  to  them,  it  was  barratry.      When: 
therefore,  he  stopped  the  American  ship  to  examine  and  to  plunder  her,  he 
was  guiltv  of  barratry  against  his  owners;  because,  if  any  loss  or  accident  bed 
happened  to  the  ship  during  that  time,  his  owners  would  have  been  responsi- 
ble for  It  to  the  freighter  of  the  ship.     With  regard  to  the  first  point,  the  case 
of  Dcnison  v.  Modigliani,  6  T.  R.  580.  is  disttaguishable  from  the  present, 
lor  the  reason  we  have  given,  namely,  that  in  that  case  there  was  a  legal  let* 
ter  oTmarcfue  on  board  fo  enable  the  captain  to  take  pri^ee;  but  here  the  let- 
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br  of  marqife  was  not  obtained  for  the  pnrpoee  ^enabling  the  afaip  to  cnrieei   [  ^^  1 
hnl  of  proeuriog  eeamen  on  board;  when  the  seamen  were  procured,  ihe  let- 
tor  of  marque  ceased  to  have  its  effect,  and  <hen  it  was  the  same  79  if  there  had 
beon  no  letter  of  marque  on  board  at  all.      If  the  captain,  having  this  letter  of 
mnr«|iie,  did  any  act  which  increased  the  risk,  ihat  comes  within  the  second 
^tjkeXy  namely,  barratry;  but  if  he  had  it  on  board  without  increasing  the  risk, 
that  does  not  affect  the  policy.      The  circumstances,  then  the  conduct  of  both 
psftiee,  showed  chat  it  was  their  mutual  understandiug  that  the  letter  of  marque 
•honhi  not  be  put  on  board  the  vessel. 

6.  FlarN  r.  Rotal  Gaival  Assurance  Company.  £.  T.  1800.  K.  B.  7  T. 

R.  605. 
In  thiB  ease  the  Court  of  King's  Bench,  after  considerable  argument,  were  Ai 


oaaoJOKKwly  of  opinion  that  there  must  be  fraud  to  constitute  barratry,  and  ^'^^  ^^ 
thai  the  jury  1^  negativing  fraud  had,  in  truth,  by  that  finding  negatived  bar*  m^mim 

^^^*  ,  «  ,,  »,  ,  muiifieio. 

7.  NuTT  ▼.  BoRDRiN.  H.  T.  1790.  K.  B.  I  T.  R.  S^S. 

AetuNi  on  a  policy  of  insurance,  made  by  Haque,  before  he  became  a  bank-Hsaee,  a 

mpt,  on  goods  laden  in  the  ship  Rachitte,  otherwise  the  Beilona,  for  a  voyage  >hip«wi 


firdffl  London  to  Rochelle,  subscribed  by  the  defendant  for  120/.  at  U.  lOt.  per 
eenl.  premium.     The  cause  was  tried  at  Guildhall,  before  Mr.  Justice  Buller,  ^!^^!^ 
'wlMn  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
vpcm  the  following  case:  that  the  baoktupt  shipped  on  board  the  vessel  in 
qaesthn goods  to  the  amount  of  ],80Oi.  for  Rochelle;  that  the  captain,  by  the 
insl^aiion  and  direction  of  Messrs.  Le  Grands,  the  owners  of  the  ship,  went 
'with  the  ship  and  caigo  to  Boordeaux  instead  of  Rochelle,  where  the  cargo 
was  sold  by  the  agent  of  Le  Grands;  that  a  petition   was  presented  by  the 
plaintifls  lo  (he  Lieutenant-Gcneral  of  the  Admiralty  of  Guienne,  stating  the 
whofe  of  the  transaction  between  the  bankrupt  and  the  owners  and  captain; 
that  in  order  to  procure  a  landing  at  Bourdeaux,  their  original  destination  be- 
ing t4>  Rochelle,  false  bills  of  lading  were  made  out  by  the  captain;  at  the  in- 
fltigatloB  of  Le  Grand,  the  petitioner,  a  decree  was  passed,  declaring  Renne 
CUitne,  captain,  guilty  of  the  crime  of  barratry  of  the  master,  for  having  sign- 
ed fake  bilb  of  lading,  Sec,  for  reparation  whereof  it  sentenced  him  to  perpet- 
ual aervice  in  the  gallies.     It  also  declared  Dominique   Le  Grand  guilty,  and 
•convicted  of  having  been  an  instigator  and  accomplice  of  the  said  barratry  of 
4he  master^  and  adjudged  him  to  five  years'  servitude  in  the  gallies;  and  also 
ieiareed  that  the  said  Renne  Guine  and  Le  Grand  should  pay  to  the  plainti£& 
the  amottnt  of  their  loss,   and   all  charges  and  costs.     The  question  on  this 
'onse  is,  whether  the  plaintiffs  were  entitled  to  recover  against  the  insurers? 
After  the  first  afgument.  Lord  Mansfield  said  that,  with  regard  to  the  sentence 
which  had  been  passed  abroad,  and  which  had  declared  the  master  and  owner 
lo  have   been  guilty  of  barratry,  it  was  entirely  out  of  the  question .     That 
though  it  was  a  most  righteous  judgment,  yet  that  it  was  no  part  of  the  consid-   [  270  ] 
«i«tien  of  the  Court  there  what  was  meant  by  barratry  in  an  English  policy. 
The  question  was  left  entirely  open.     That  their  idea  of  barratry  was  mani- 
feslW  different  from  the  construction  put  upon  that  word  in  our  own  courts; 
for  they  had  foundthe  owner  guilty  of  barratry,  which  was  entirely  repugnant 
4o  erety  definitioB  of  barratry  which  had  ever  been  laid  down  in  an  English 
court  of  justice.     A  few  days  afterwards  the  Court  declared  that  they  had  not 
the  amaJlest  doubt  as  to  the  present  question^  and  therefore  thought  it  very  un- 
-neceasaiy  to  hear  a  second  argument. 

8.  Earlb  v«  Rowcroft.  H.  T.   1808.  K.  B.  8  East,  126. 
This  was  an  action  on  a  policy  of  insurance,  at  and  from  Liverpool  to  the  Bot  «n  ia 
coast  of  Africa,  during  her  stay  and  trade  there,  and  to  the  port  of  sale  in  the  tention  to 
West  Indies;  and  the  plaintiffs  averred  the  loss  to  be  by  barratry  of  the  master,  uyare  the 
It  appeared  in  evidence  that  the  master,  who  was  also  supercargo,  on  his  ar-  ^^  ^ ' 
rival  off  Cape  Coast  Castle,  a  British  settlement  on  the  coast  of  Africa,  let  go  |||j^ 
^n  anehor,  and  began  to  trade  for  two  days  there;  but  receiving  intelKgence 
Aat  he«coiild  barter  for  slaves  more  •expeditiously  and  advantageously  at  I>'£i- 
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mina,  a  Dutch  ibrt|  about  seven  miles  to  windward,  he  weiitHed  aadtoor  and 
proceeced  to  this  latter  place,  whieh  had  the  Dutch  flag  flying  aud  gaoa 
mounted,  whore  he  exchanged  his  goods,  consisting,  amongst  other  things,  of 
muskets  and  gunpowder,  with  the  Dutch  governor  and  another  resident  there, 
for  slaves.  Holland  was  at  that  time  at  war  with  Great  Britain,  and  he  bad  a 
letter  of  marque  on  board  against  the  French  and  Dutch.  After  taking  on 
board  a  number  of  slaves,  the  captain,  who  was  then  on  shore  at  D'Elmina, 
receiving  information  that  an  English  frigate  was  in  sight,8ent  a  note  on  board 
to  his  own  ship,  directing  her  to  sail  immediately  to  Cape  Coast,  to  prevent 
mischief,  as  he  expressed  himself;  but  before  she  reached  Cape  Coast,  she 
was  pursued  and  captured  by  the  English  frigate,  and  condemned  for  having 
traded  with  the  enemy.  It  further  appeared,  that  it  had  been  usual  to  keep 
up  a  trading  intercourse  in  boats  and  small  crafl,  between  the  English  ana 
Dutch  settlements  on  this  coast,  even  in  time  of  war  between  the  mitber  coua* 
tries,  and  that  the  captain's  object  in  going  to  D'Elmina  was  to  complete  his 
cargo  as  cheaply  and  expeditiously  as  he  could.  It  was  admitted,  that  he  had 
no  particular  instructions  to  go  there,  but  that  he  was  directed  generally  to 
make  the  best  purchase,  with  dispatch.  It  was  also  proved,  Chat  when  the  ship 
was  about  to  go  to  D'Elmina,  the  surgeon  asked  the  captain  if  there  was  no 
impropriety  in  going  there,  to  which  he  answered,  that  they  should  be  aeoa 
gone  and  nobody  wo,uld  know  it;  and  also,  that  besides  his  usual  pay  a  captain, 
lie  had  a  commission  on  purchases  and  sales,  which  he  was  entitled  to  receive 
at  the  cad  of  the  voyage.  Lord  Ellenborough,  at  the  trial,  was  of  opinion, 
that  this  trading  with  the  enemy  by  the  captain,  without  the  authority  of  his,, 
owners,  though  intended  principally  for  their  benefit,  being  in  contravention  of 
his  duty  to  them,  and  subjecting  their  property  to  confiscation,  was  barratry; 
but  as  the  case  was  new  in  specie,  his  lordship  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit.  A  motion  having  accordingly  been  made  for  that 
[271  ]  purpose,  it  was  insisted  by  the  counsel  for  the  defendant  that  the  act  done  must 
be  a  breach  of  trust,  and  done  ex  maUfirio^  and  that  here  the  obvious  motive 
of  the  act  was  to  make  the  speediest  and  cheapest  purchases  for  his  employers. 
After  the  argument,  the  Chief  Justice  said,  the  Court  would  look  into  the 
cases,  but  added,  ^'  I  cannot  refrain  from  making  a  few  observations  now.  It 
has  been  asked,  how  is  this  act  of  the  captain  in  going  to  D'Elmina,  in  order 
to  purchase  the  cargo  for  his  owners  more  cheaply  and  expeditiously,  a  breack 
of  trust  as  between  him  and  ihem?  Now  I  conceive  that  the  trust  reposed  ia 
the  captain  of  a  vessel  obliges  him  to  obey  the  written  instructions  of  bis  own« 
ers,  where  they  give  any,  and  where  his  instructions  are  silent  he  is  at  all 
events  to  do  nothing  but  what  is  consonant  to  the  laws  of  the  land,  whether 
with  or  without  a  view  to  their  advantage,  because,  in  the  absence  of  express 
orders  to  the  contrary,  obedience  to  the  law  is  implied  in  their  instructions.  I 
cannot,  therefore,  for  a  moment  sufier  it  to  be  supposed,  that  a  captain  ia  net 
guilty  of  a  breach  of  trust  to  his  owners,  who,  in  contravention  of  the  law, 
the  observance  of  which,  nothing  being  expressed  to  the  contrary,  is  impHed 
in  their  orders,  does  an  act  which  is  injurious  to  them."  And  of  that  opinion 
were  the  Court. 
However,  9    Sloman  v.  Brown.  E.  T.  1783.  K.  B.  2  Stra.  1173. 

bieiaeh  ef  Policy  on  goods,  where  the  goods  were  shipped  under  a  bill  of  lading,  whicii 
oontraet  on'P®^*^®^  ^^^^  'he  vessel  should  proceed  a  charte  route  to  Marseilles;  but  be- 
tbe  pert  of  fore  the  ship  sailed  her  destination  was  altered,  and  instead  of  proceeding  to 
the  master  Marseilles,  she  was  dispatched  on  a  voyage  to  London  first,  and  afterwards  to 
does  not  Marseilles,  the  owner  of  the  goods  being  apprised  of  that  fact,  and  requested 
oonsiiiote    ^^  _|  ^^  insurance  which  he  had  effected  on  his  goods  altered  accordingly. 

^'         Lord  Chief  Justice  Lee  held,  that  the  departure  from  the  voyage  specified 
80  the  im   io  the  bill  of  lading  did  not  constitute  barratry;  for  there  was  nothing  of^a  crim- 
P^**        inal  nature,  but  only  a  breach  of  contract.     See  Cowp.  163;  8  East,  136. 
eftkHM  10-  Todd.  v.  Ritcbie.  H.  T.  1816.  N.  P.  1  Stark.  24a 

oel  by  the        Action  on  a  policy  of  insurance.     In  one  count  of  the  declaration  the  leas 
was  alleged  to  have  arisen  from  the  barratry  of  the  master.    After  the  vessel 


IXSURANCE.— QT/Ae  Loss.  309 

lad  left  Qaefaee  with  her  homeward  cargo  on  board,  she  sprang  aleak,  and  the  appareiitly 
captnin  put  into  Gaspie,  in  the  Gulph  of  St.  Lawrence,  and  be^re  any  survey  l^"**""!  *« 
had  taken  place,  he  broke  up  her  ceiling  and  end  bows  with  crow-bars,  in  con-I^  dwirac 
sequence  of  which  the  ship  was  much  injured  and  weakened.     This  it  was  sug-^  „ot  gbowa 
gesled  was  done  in  order  to  procure  the  condemnation  of  the  vessel.  to  have 

Liord  F«Uenborough.     In  order  to  constitute  barratry,  which  is  a  crime,  the  bc«a  done 
captain  must  be  proved  to  have  acted  against  his  better  judgment;  as  the  case  against  bb 
stands  there  is  a  whole  ocean  between  you  and  barratry.     See  5  B.  Sc  C,  212.  *>**'o»' Jj"<^ 
II.  ToGLMiw  V.  Andersov.  E.  T.  1808.  C.  P.  I  Taunt.  227.  T"27^**^ 

Th«  case  arose  upon  a  contract  of  insurance.  The  policy  was  upon  a  voy-  „^|  j^ooit 
age  from  the  Cape  of  Good  Hope  to  Buenos  Ayres.  The  defendant  alleges  to  barratry. 
fba(  a  loss  has  been  occasioned  by  the  barratry  of  the  mariners.  The  loss  be*  The  aasar 
ing  clearly  proved  to  have  happened,  and  all  the  evidence  having  been  produ-  ed  ia  eoti 
ced  which  is  necessary  to  entitle  the  plaintiff  to  recover,  and  the  jury  being  of  dad  to  reco 
opinion  upon  the  facts  that  he  ought  to  recover,  several  objections  have  been  ^^^  ■•  ^•^^ 
made  forlhc  purpose  of  setting  aside  their  verdict,  and  entering  a  nonsuit.        !°"  ^^ 

Per  Cttr.     First,  much  stress  has  been  laid  on  the  taking  on  board  of  three  fro'^wiat 
Spanish   prisoners  of  war,  who  were  on  their  parol,  and  who,  as  it  appears,  ever  came 
were  tbken  on  board  by  the  permission  of  the  governor,  then  residing  at  the  it  proceed 
Ca^e,  and  for  the  purpose  of  being  delivered  up  to  the  English  conHnandcr-in- ^d,  al 
chief  in  Soolh  America,  in  order  to  be  exchanged  for  Engl'sh  prisoners.    The  |***»«**  *j** 
foundation  of  this  objection  is,  that  the  taking  these  three   prisoners  on  board  ?VJ!!!' 
altered  the  risk  of  the  underwriters,  and  consequently  put  an  end  to  the  con*  other 
tract  of  insurance;  but  as  to  this,  we  have  no  medium  through  which  we  can  caoses  as 
ibrm  a  judgment  of  what  might  be  expected  or  what  was  likely  to  be  the  con- well.* 
sequence.     In  many  cases  the  taking  three  such  persons  on  board  might  be  a 
grent  ase.     It  is  much  the  practice  for  vessels  to  approach  an  enemy's  coast 
with  a  prisooer  or  two  on  board,  under  a  pretended  flag  of  truce.     It  was  sus- 
pected that  these  prisoners  were  the  authors  of  the  mutiny,  but  it  was  not  pro^ 
▼ed.     As  it  is  not  shown  that  the  giving  a  passage  to  these  persons  must  ne- 
cessarily increase  the  risk,  we  can  form  no  judgment  on  tiiis  head.     The  ques- 
tion was  properly  led  to  the  jury;  and  they  thought  that  the  risk  was  not  there- 
by increased;  the  objection,  therefore,  can  have  no  weight  here. 

12.  Pepan.  v.  Cope.  T.  T.  1808.  N.  P.  I  Campb.  434. 
Tho  acts  of  barratry  relied  upon  were  constituted  by  the  taking  of  smuggled  If.throwgh 
^oods  on  hoard  the  ship.     Upon  her  return  to  Weymouth,  soon  after  the  poli-*"*  "**i 
cy  was  efiected,  considerable  quantities  of  spirits  and  tobacco  were  found  con-  f^  owner 
cealed  in  different  parts  of  her,  which  had  been  placed  there  by  the  sailors  of  a  ahtp 
without  the  knowledge  of  the  plaintiff:  she  was  seized  in  consequence,  but  inanrod,  the 
was  afterwards  liberated  on  satisfaction  being  mado  to  the  seizing  officers,  mariaem 
Sho  again  sailed  with  a  fresh  crew,  who  were  admonished  to  beware  of  any  in- **"*''•■■ 
fraction  of  the  revenue  laws.     Notwithstanding  this,  they  took  large  paf^els  ^^^JIJJJJ^ 
of  salt  on  board  at  Jersey,  which,  being  afterwards  discovered,  the  vessel  was.oo^oa 
seized  a  second  time.     However,  she  was  released  as  before,  and  made  ano-  boardr 
Ihertrip.     As  soon  as  she  returned  she  was  seized  a  third  time,  for  having  >* hereby 

■ptrVts  and  tobacco  on  board  which  had  been  secretly  stowed  away  by  the  mar-  ^^^  j^'P  *• 

seizau  or 

*  Wben  ihe  owner  of  a  ship  by  hi'4  contract  planes  the  entire  vessel  for  a  time  undfir  the  forfeited, 

eofe  control  of  ihe  freighter,  daring  that  lime  any  act   of  the  owner  of  the  veasel  done  in  the  under 

fraed  of  ihe  fteigbter  is  an  act  of  barratry;  seo  Soares  v»  Thornton,  7  Taont.  627;  S.  Ci  writeia  are 

1  Moore,  378.  not  liable 

f  The  onderwricer  of  an  insurance  made  by  and  in  favour  of  the  flhipownar  ia  not  diachtir-  for  tb^ 

ged  by  barratry  cooDniilted  wiih  the  privity  of  Uie  freighter,   \]n)es4  he  can  sihowihat  the  loes.l 

abrpoweer  waa  also  privy;  see  Rou!ilowcr  v.  Wilrner,  2  Sehv.  N.  P.  980,     Whether   the 

lo»  happens  in  the  act  of  barratry,  that  h,  daring  a  barratrons  and  fi^ndalent  deviation,  or 

aftenvarcb,  is  not  material;  see  Rosoow  v.  Corson,  8  Taunt.  684.     So  where  a  ship   and 

cer|o  were  carried  barrairoasly  by  the  master  out  of  the  coarse  of  the  voyage   and  tho  ship 

and  part  of  the  cargo  were  sold,  and  the  remainder  sent  home  by  a  strange  ship,  held  that     • 

tbbwAs  a  total  loas  of  the  cargo  from  the  time  of  committing  the  act  of  barratry,  and  that 

the  an^erwnten  wims  liable  for  aaeh  loaf,  with  benefit  of  saWge  only;  1  !>.  ft  R,  .207;  ,6    . 

B.  liA,  697. 
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[  27S  ]  inerB.  Whilst  she  lay  tinder  seizure  on  this  occasion  in  Weymouth  hailioiir^ 
another  ship  was  driven  agninst  her  by  the  force  of  the  tide,  and  did  her  coii-> 
siderable  damage.  A  petition  to  the  Board  of  Customs  was  in  the  mean  time 
presented  by  the  plaintitf,  stating  his  entire  ignorance  of  these  smuggling  trana-- 
actions,  and  the  ship  was  once  more  restored  to  him  on  the  usual  terms.  Uia 
demand  against  the  underwriters  was  made  up  of  the  sums  given  to  procure 
these  restitutions,  and  the  sum  laid  out  in  repairing  the  vessel  from  the  damage 
she  had  sustained. 

Lord  EUenborough.  I  can  conceive  that,  as  by  captures  in  the  warranty, 
hostile  captures  are  evidently  meant,  so  by  seizures,  must  be  understood  seiat* 
ures  ejuadem  generU.  But  this  is  a  clear  case  ofcmssa  ntgUgeniia  on  the  pari 
oi  the  assured.  It  was  the  plaintiff's  duty  to  have  prevented  these  repeAted 
acts  of  smuggling  by  the  crew.  By  his  neglecting  to  do  so,  and  allowing  the 
risk  to  be  so  monstrously  enhanced,  the  underwriters  are  discharged;  nor  caa 
he  recover  for  the  repairs,  the  ship  being  under  seizure  when  she  was  run  foul 
of;  he  had  then  ceased  to  have  any  property  in  her.  If  a  vessel  is  seized  pro 
ju»la  causa,  the  property  is  immediately  vested  in  the  crown.  This  is  dimer- 
ent  from  Lord  Keith's  case,  where  the  ship  had  been  unjustly  seized,  and  the 
property  was  not  considered  to  have  been  divested  from  the  owner;  2  East, 
260«  Here  giving  back  the  ship  was  an  indulgence,  and,  after  such  continu- 
ed negligence  on  the  part  of  the  plaintiff,  rather  an  extraordinary  one.  Plain- 
tadT  nonsuited. 

13.  EvERBTH  V.  Harrison.  M.  T.  18 16.  C.  P.  6  Taunt.  375.  2  Marsh,  72. 
Where  the  Action  on  a  policy  of  insurance.  The  captain  of  the  Wilhelmina,  on  the 
veeMTcon*  P*^  ^^  ^^®  plaintiff,  stated  that  the  ship  sailed  from  Aarhuus,  in  Jutland,  witk 
demaed  for^  <^>^rgo  of  corn,  bound  for  Leith,  on  the  26th  of  May,  1814;  that  he  was  pur- 
a  breaeh  of  suing  his  direct  course  for  Leith,  as  far  as  the  wind  and  currents  would  permit^ 
bloekide  without  any  other  object  or  intention;  that  the  currents  carried  him  nearer 
'^^  hL^^d  ^^^'^  ^^  intended  to  Norway,  which  was  then  under  blockade  by  the  Swedish 
fer'aootber  go^^rnjnent;  and  that  on  the  30th  of  May,  the  ship  being  then  about  five  Ger- 
dettiDaiion,  ™^°  miles  from  Absendahl,  on  the  coast  of  Norway,  was  taken  by  the  Swe- 
held  that  dish  frigate  Eurydice,  and  carried  into  Gottenburgh.  On  the  part  of  the  da- 
this  Hid  not  fendant,  the  sentence  of  condemnation  by  the  Swedish  Court  of  Admiralty 
•o  disaffirm. was  produced,  which  stated  that,  from  the  situation  in  which  the  Wilhelmina 
SvUy'ur*  ^'^^  found,  "  it  clearly  appeared  that  the  captain  had  endeavoured  to  enter  a 
I  274  1  P®*"'  ^^  Norway,  and  on  that  i^round  the  condemnation  proceeded."  It  was 
the  breach  ^^^^  contended  for  the  plaintiffs,  that  the  sentence,  if  it  proved  the  breach  of 
of  bloekade^ho  blockade,  also  proved  barratry  on  the  part  of  the  captain,  since  it  appear- 
as  to  ea  ed  that  the  ship  was  bound  by  the  owners  for  Leith;  and  that  the  defendant 
able  iIm  could  not  set  up  as  a  defence  a  loss  by  seizure;  that  that  seizure  was  authors 
reeorer  as  ^^^^  ^^  ^^?  barratrous  act  of  the  captain;  when  the  same  evidence  would  enti« 
f^i^^^,^  tie  the  plaintiffs  to  recover  as  for  barratry.  A  verdict  wns  found  for  the  plain-r 
by  iNmpa  ^i^>  ^^  Chief  Justice  reserving  three  points  for  the  consideration  of  the  court: 
try.*  1st.  Whether  the  sentence  was  conclusive  evidence  of  the  breach  of  the  blocks 

ade^  so  as  to  preclude  the  plaintiffs  from  recovering?  2dly.  Whether  the  sen-* 
tence,  coupled  with  the  testimony  of  the  captain,  that  the  ship  was  bound  for 
Ijeiih^  were  also  conclusive  evidence  of  barratry?  And  Sdly.  Whether,  if  it 
were,  the  plainttiis  would  be  entitled  to  recover  on  th^t  ground,  without  a  couq( 
for  barratry? 

Per  Cur,  Tho  plaintiffs  commenced  their  case  by  calling  the  captain,  who  ' 
^«tAted  he  was  bound  for  Leith;  that  he  pursued  that  course  as  far  as  he  was 
able;  and  that  he  was  taken  abopt  five  German  miles  from  the  const  of  Noiv 
way  by  a  Swedish  frigate:  so  far  the  plaintiffs  would  have  been  entitled  to  re- 
cover; but  then  the  defendant  gave  in  evidence  the  sentence  of  condemnation, 
by  which  it  appeared  that  the  ship  had  broken  the  blockade  and  had  been  vioT 
*     lated;  yet,  taking  it  with  the  captain's  evidence,  that  the  owners  had  given 

*  Where  priaoiien  of  war  rose  ia  the  ship  aed  confined  all  of  tbe  crew  except  oae,  who 
was  hoard  on  tbe  deok  in  conversation  with  tbea«  this  was  considered  evideaceof  barfatrr 
ro  fA  !b  tiAj  joiy;  W^  Rntbi  V.  TbWnWn.  JHTdlt,  V,  P.  *?.  rf6.  * 
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Un  iailniistmii  to  proeaed  to  LeHb,  thai  rioliiilifoit  mu«t  be  ei&tMidered  wr  m» 
■et  of  barratrj  oa  his  p«rt.  Thus  much  of  his  evideoee  they  are  desirous  of 
reeeivtng;  but  thej  wiab  to  reject  the  rest,  as  beiog  contradicted  by  the  sen* 
tence  oC  condemaatioQ.  The  Court  are  aocordiagly  desired  to  coaclude  freny 
the  captain^a  evidence,  thai  his  directions  were  to  go  to  JLeith;  and  trom  the 
aentence,  that  he  had  comqiitted  a  breach  of  the  blockade,  which,  it  is  con- 
teoded,  was  an  act  of  barratry  on  his  part.  Even  supposing  the  law  to  be  as 
the  piaioti&  contend,  we  are  of  opinion  that  the  evidence  did  not  warrant  itf 
and  that  it  required  much  more  iaqoiry,  even  on  that  principle,  to  iix  the  cap« 
tain  with  barratry.  That  cannot  be  done,  unless  he  act  criminally;  and  to  say, 
thai  he  broke  the  blockade  in  disobedience  to  the  iasLructions  of  hts  owners, 
fer  wome  private  interest  of  his  own,  is  too  strong  an  inference  from  the  evir 
4nceaB  it  staoda.  The  ship  might  have  been  boond  for  Leith,  and  yet  mti^ht 
have  received  directions  to  touch  at  Norway ;  and  lor  other  reasons  she  might 
have  gone  thither  without  any  imputation  of  barratry*  On  this  ground,  there^ 
^re,  we  are  of  opinion  tbat  the  plaintiffs  cannot  resort  iv  their  claim  for  barnt* 
try.  We  do  not  decide  whether  they  could  or  could  not  have  done  so  on  the 
presei^  declaration,  supposiq^  the  fects  had  borne  thetn  out,  nor  whether,  in 
an  action  against  the  anderwriters  for  the  barratry  of  the  master,  the  sentence 
oC  cottdemoalion  be  ao  cogcltisive  as  to  preclude  any  other  evidence  from  be* 
Ingrecelved  to  rebut  it.  We  only  decide  that  the  facts  of  this  do  not  aflbrd 
efficient  evidence  of  barratry.     Rule  absolute.     See  Barnes,  21$. 

i4.  ToaLMiN  V.  Ingms.  T.  T,  1808.  N.  P.  1  Campb.  611.  S^^  ^ 

Action  oo  a  policy  of  insurance.     The  defence  was,  that  the  underwritera'^  ^^^ 
were  disdiarged  by  the  careless  and  negligent  conduct  of  William  Hopley,  *^^^^^^ 
ofte  of  the  assared,  in  taking  aboard  three  Spanish  prisoners  who  had  stirred 'j,^^^!?  p^^^ 
op  the  atutiny  which  terminated  in  the  loss  of  the  ship.     A  short  time  before  oners  of 
toe  Aderoa  was  to  set  sail  three  Spaniards  at  the  Cape  of  Good  Hope  upon  war  on 
dieir  parole,  with  the  concurrence  of  Hopley,  presented  a  memorial  to  8ir  Da-  ^^^ri  a 
vid  Baird,  the  governor,  praying  for  liberty  to  return  to  their  relations  and  *^P  ^^^ 
friends  at  Buenos  Ay  res  by  this  vessel,    The  following  answer  was  returned:  JJ^^y*^^ 
^  The  memorialists  may  proceed  in  Mr.  Hopley^s  vessel,  but  they  most  still  crMso  the 
be  considered  as  prisoners  of  war,  and  deliver  themselves  over  to  Major^Gen.  iaBorance, 
Serasford,  to  be  exchanged  for  any  British  officers  who  may  chance  to  be  ta*  nor  does  it 
kea."    The  Spaniards  were  accordingly  conveyed  on  board  by  IJopley,  whof''***** 
front  as  sopercai^go.     No  intimation  was  given  to  the  captain  that  they  were  JJJJJ^U^ 
prisoners  of  war,  so  that  neither  their  persons  nor  their  baggage  were  examin-  ^p^  ^^  ^ 
ed,  and  they  were  allowed  tbe  full  range  of  the  ship;  the  rest  oftbe  crew  con-  timmit  to 
aisled  chiefly  of  foreigners.     The  Spaniards  had  been  et  liberty  at  the  Cape,fra«ider  ae 
and  behaved  in  a  manner  to  disarm  all  suspicion,  till  tbe  mutiny  broke  ottt*,(lii«B^« 
this  happened  as  the  ship  was  going  up  the  river  Plate.     The  Spaniards 
were,  at  the  time,  suspected  to  be  at  the  bottom  of  the  plot,  but  they  did  not  . 
take  a  more  active  part  in  it  than  others  who  joined  them^  among  whom  wer^ 
£>ur  £ne1idiaien«  . 

Lord  Ellenborougb.  The  question  is,  whether  there  has  been  here  gross 
negligence  in  taking  on  board  the  three  Spaniards?  Did  they  materially  en-r 
kance  the  risk?  Every  foreigner  is  more  dangerous  than  a  British  subject; 
bot  it  is  not  contended  that  the  uaderwriters  are  discharged  because  the  crew 
cooaiated  in  a  freat  measure  of  foreigners.  It  is  impossible  to  say  that  every 
thing  trhtch  increases  the  risk  vacates  the  insurance,  or  this  efiect  would  be 
produced  by  taking  on  t>oard  a  barrel  of  gunpowder,  or  any  other  inflammable 
matter.  Inese  Spaniards  were  not  considered  as  dangerous  at  the  Cape, 
where  they  were  allowed  to  w^lk  about  at  large,  and  they  were  not  ordered  to 
be  transported  by  this  ship,  but  were  permitted,  at  their  own  request,  to  return 
home,  where  they  were  to  deliver  themselves  up  to  be  exchanged  for  any  Bti* 
iish  officers  who  by  the  fortune  of  war  might  have  fallen  into  the  hands  of  the 
enemy.  It  might  reasonably  have  been ,  conceived,  that  it  was  unnecessary 
under  these  circumstances  to  keep  them  in  jealous  custody,  and  that  they 
might  be  safely  constituted  the  guardiana  of  their  own  honour*     If  there  wjm 

vot.  xt  '  •       W 
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wo  culpable  mri!(ention  ih  (arking  ihetM  on  feoitrdy  atrd  nothing  arose  aftftrwarcft 
to  excite  suspicion  Of  their  intentonfions,  the  onderwnters  remain  linbfe. 
15.  Heyman  v.  pARfsTT.  E.  T.  }90^.  N.  P.  2  Carnpb.  14^. 

The  dofence  was,  that  the  loss  hod  bceh  oocasioned  bj  the  misconduct  (ff 
the  captain.  In  support  ofthis  case,  the  pilot  s^vore  the  captain  saikrd  ift  H 
foul  wind,  contrary  to  his  directions,  having  before  refused  to  sail  when  fid 
wind  was  fair;  that  in  several  other  respects  he  disobeyed  the  witness's  inslrac- 
tions,  though  informed  ofthe  consequences;  and  finally,  that  the  ship  having 
been  stopped  when  going  on  shore  by  getting  out  an  anchorj  the  captain  QVt 
the  cable  and  allowed  her  to  drift  on  the  rocks. 

Lord  Ellenborough  said,  if  the  witness  was  to  be  believed,  this  was  a  clear 
case  of  barratry. 

IG.  Arcongfxo  v.  Thompson.  H.  T.  IJHI.  N.  P.  2  Campb.  6^20. 

Action  on  a  policy  of  insurance.  Tlie  ship  was  captured  by  a  French  prw 
vateer,  carried  into  Venice,  and  there  condemned,  together  with  her  cargo. 
This  appeared  to  have  happened  through  an  agreement  betweeu  the  captaiit 
ofthe  ship  and  the  captain  ofthe  privateer.  It  was  for  the  defendant  objected 
that  the  loss  was  not  proved  as  laid,  and  had  not  arisen  from  an  hostile  cap- 
ture, but  from  the  barratry  ofthe  master. 

Lord  Ellenborough.  TThe  plaintiff  was  no  party  to  the  barfatroos  agree- 
ment under  which  the  ship  was  taken;  as  to  him,  the  loss  actually  arose  from 
capture.  He  might  have  recovered  under  a  count  laying  the  loss  by  barratry; 
but  as  the  ship  was  actually  taken  by  a  French  privateer;  I  think  this  declara^ 
lion,  laying  by  capture,  is  sustained  by  the  evidence. 

{fr)  byjire, 
1.  Maple?  v.  Eames.  M.  t.  1700.  K.  B.  2  Slra.  ^243. 

Tlie  ship  Success  was  insured  at  and  from  Leghorn  to  the  port  of  London^ 
and  till  (here  moored  twenty-four  hours  in  good  safety.  She  arrived  on  the 
8th  of  July  at  Fresh  Wharf,  and  moored,  but  was  the  same  day  served  with 
an  order  to  go  back  to  the  Haze  to  perform  a  fourteen  days'  quarantine.  The 
men  upon  this  deserted  her;  and  on  the  12th  the  captain  applied  to  be  excused 
going  back,  which  petition  was  adjourned  to  the  28lh,  when  the  Regency  or- 
dered her  back;  and  on  the  30ih  she  went  back,  performed  the  quarantine^ 
and  then  sent  up  for  orders  to  air  the  goods.  But  before  she  returned  the 
ship  was  lust  on  the  23rd  of  August;  and  now  the  question  was,  wbeiher  the 
insurer  was  liable  ?  For  the  defendant  it  was  insisted,  that  the  ship  arriviD^ 
and  being  moored  on  the  8th  of  July,  and  remaining  so  till  the  .SOth,  here  wad 
a  performance  of  what  he  had  undertaken,  and  his  risk  ought  not  to  be  extend- 
ed to  so  long  a  time  as  between  the  3th  of  July  and  the  following  23d  of  Au- 
gust. But  the  Court  ruled,  that  though  the  ship  was  so  long  at  her  moorings 
yet  she  could  not  be  said  to  be  there  in  good  safety,  which  must  mean  the  op-: 
port  unity  of  unloading  and  discharging,  whereas  here  she  was  arrested  within 
twenty-four  hours,  and  the  hands  ha /ing  deserted,  and  the  Regency  takes 
time  to  consider  the  petition,  there  was  no  defauh  in  the  master  or  owners^ 
And  it  was  proved,  that  till  the  fourteen  days  were  expired  there  could  be  na 
application  to  air  the  jjoods;  wherefore  the  jury  found  for  the  plaintiff. 

2.  Busn  v.  Royal  Exchange  Assurance  CaMPAwy,  M.  T.  1818.  K.  B. 

2  B.  &  A.  73. 

In  an  action  on  a  policy  on  a  ahip,  by  which  amongst  other  risks  the  under- 
writers insared  against  fire  and  barratry  ofthe  master  and  mariners,  it  appear- 
ed the  mate  continued  in  charge  ofthe  ship  till  the  9th  day  of  January  follow-, 
ing;  on  that  day  he  lighted  a  fire  in  the  ship^s  cabin;  and  in  the  evening,  with- 
out leaving  any  body  on  board  the  Carolina,  he  went  on  board  another  Rus- 
si^in  ship  Tying  contiguous;  there  he  remained  for  the  night.  At  twelve  at 
night  he  a'voke,  and  went  on  the  deck  •€  the  ship  which  he  had  joined;  looki 
ing  round  he  fonnd  every  thing  quiet,  and  went  down  again  to  bed.  About 
four  o'clock  the'foHowing  morning,  he  was  alarmed  by  a  fire  which  had  broken 
out  in  the  Carolina,  and  was  then  raging  through  the  cabin  windows,  the  round 
hou^e^  and  on  the  tpain  hatchway.     In  spite  of  all  that  could  be  done  to 
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li^gaMiibe  ftnra*^  fbe  Teasel  wma  soon  co^sufned  to  the  water^s  edge.  The 
len  arose  from  the  negltgeBce  of  the  mate  in  lighting  a  fire  in  the  cabin,  and 
not  8eew|^  that  it  was  properly  extinguished.  It  was  admitted  that  the  ship 
wolild  have  been  sufficiently  protected  dttfing  the  winter,  in  the  care  of  thd 
mate,  had  be  done  his  duty.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  defeadants  were  exempted  from  their  liability  for  the  loss,  on  the 
fproand  of  ita  having  been  occasioned  by  the  negligence  of  the  mate  ? 

Per  Cwr.  The  policy  expressly  throws  upon  the  underwriters  the  Itnbility 
Ibr  all  losses  proceeding  from  ftre,  barratry  of  the  roaster  and  mariners,  and 
fiU  other  perils,  losses,  and  misforttraes  that  should  come  to  the  hurt,  detri- 
maiiC,  or  danrage  of  the  ship.  The  object  of  the  assured  certainly  was  to 
pM&ef  himself  against  all  the  risks  incident  to  a  marine  adventure.  The  un« 
dervrfler  being  therefore  liable,  prima  facie^  by  the  express  terms  of  the  poli- 
cgr,  ii  lies  apon  hies  to  discharge  himself.  Does  he  do  so  by  showing  that  the 
§fe  arose  frons  the  negligence  of  the  master  and  mariners?  If  the  ship  had 
been  wilfully  set  on  fire  it  would  have  been  barratry,  and  the  underwriters 
voald  be  liable;  but  it  has  been  argued  that  the  underwriters  are  only  liable 
ftr  a  loss  by  barratry,  because  that  is  one  of  the  risks^  expressly  meniioned  in- 
the  policy,  and  that  the  negligence  of  the  master  and  mariners  not  being  a 
nsk  expressly  described  in  the  policy,  the  underwriters  are  not  liable  for  a  loss 
thereby  occasioned.  In  this  case,  however,  the  loss  is  occasioned  by  fire, 
agajaet  which  the  assured  is  protected  by  the  terms  of  the  policy;  and  in  our 
law,  at  leaat^  there  is  no  authority  which  says  that  the  underwriters  are  not  lia-* 
Ue  ^  a  loss,  the  proximate  cause  of  which  is  one  of  the  enumerated  risks, 
bol  the  remote  cause  of  which  may  be  traced  to  the  misconduct  of  the  moster 
or  martnets.  If^  indeed,  the  negligence  of  the  master  would  exonerate  the  un« 
4lerwriter  from  resposibility  in  case  of  a  loss  by  fire,  it  would  also  do  so  in  cases 
af  Joss  by  captnre  or  of  perils  of  the  sea;  and  it  would,  therefore,  constitute 
a  good  defence  in  an  aetion  upon  a  policy  to  show  that  the  captain  had  miscon- 
ducted himself  in  the  navigation  of  the  ship,  or  that  he  had  not  resisted  an  en- 
emy to  the  utmost  of  his  power .  The  fair  result,  therefore,  «tf  all  the  author^ 
ities  is  this,  that  the  underwriters  are  liable  for  a  loss  by  fire,  occasioned  by 
the  negltgenceofthe  roaster  and  mariners,  provided  they  insure  against  barra-  ^  ^^  ^ 
try,  that  term  being  by  the  French  writers  used  in  its  larger  sense,  as  com-  [  *^^  J 
prebending  negligence  as  well  as  wilful  misconduct;  but,  inasmuch  as  the 
term  barmry  ie  used  in  our  policies  in  a  more  limited  sense^  as  applicable  on- 
ly to  the  wilful  misconduct  of  the  master  or  mariners,  the  authority  of  £mer- 
igon  afibrds  no  ground  for  our  decision  in  this  case.  We  must,  therefore,  en- 
£avoar  to  collect  the  meaning  of  the  contracting  parties  from  the  terms  of 
the  policy  itself;  and,  in  considering  whether  the  assured,  claiming  for  a  loss 
by  fire,  is  to  have  that  claim  disallowed,  on  the  ground  that  the  fire  was  occa-* 
sioiied  by  the  misconduct  of  the  master,  we  must  look  to  the  other  terms  of  the 
po^y^  and  learn  from  them  whether  the  assured  m  other  instances,  are  re- 
sponsible for  the  misconduct  ol  the  master;  and  if  we  find  that  they  make  them- 
selves answerable  for  the  wiHul  misconduct  of  the  roaster  in  other  cases,  it  is 
not  too  much  to  say,  (hat  they  meant  to  indemnify  the  assured  against  fire  pro- 
oaeding  from  the  negligence  of  the  master  and  mariners.  We  are,  therefore, 
of  opioioB  in  this  case,  that  the  assured  are  entitled  to  recover  as  for  a  loss  by 
fire,  although  that  fire  was  produced  by  the  negligence  of  the  person  having 
the  charge  of  the  ship  at  the  time.  g^  ^1,^  ^^ 

S.  Gordon  v.  Rimaiingtox,  M.  T.   1807.  C.  P.  1  Campb.  123.  dcrwriien 

In  an  action  on  a  policy  of  insurance,  where  the  loss  was  stated  to  be  by  are  liable  if 
fire,  it  appeared  that  the  ship  in  question  having  been  chased  by  an  enemy  of  the  ship  be 
fluperior  force,  the  captain,  in  order  to  prevent  her  from  falling  into  the  hands  fired  by  the 
of  the  enemy,  set  her  on  fire.  It  was  hold^n,  that  this  loss  was  covered  by  p"P*''„" 'jj^^ 
the  policy;  Lord  Ellenborough,  C.  J.  observing,  that  if  the  ship  is  destroyed,  ^^j,j^^  .^^^ 
it  la  hmnaterial  whether  it  is  occasioned  by  a  common  accident,  or  by  light- ^„  enemj'i 
jaing,  orby  an  act  done  in  duty  to  the  state.  Nor  could  it  make  any  ditifer- hands.* 
"^  Off  fas  be  Yivraed  by  order  of  fbe  fHate  whero  vhs  bsi^Gas  to  bt  to  prevent  infeetioa. 
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ene^  whefber  the  c^ip  was  thus  dmtroyed  bf  third  perMot ,  attfajsola  ttf  f§im 
King,  or  by  the  captain  and  crew,  acting  vitfa  loyalty  and  good  iaith.     Fire 
was  still  the  causa  can$am8^  and  the  loss  within  the  perils  insured  a^rainat. 
4.  Pelly  v.  Royal  Exchange  As90ra!?cb  Company.  E.  T.  1767.   K.  Bw 

1  Btirr.  34h 
Atit  ii  a  Action  of  covenant  upon  a  policy  of  insorance.  The  case  staled  that  the 
^a  for^  P^^^'^^iffb^w'g  part  owner  of  the  ship  Onslow,  an  East  India  ship  then  lying  in 
ChuM  ships  ^^  Thames,  and  bound  on  a  voyage  to  China,  and  back  again  to  London,  iiH 
to  oarry  and  Mred  it  at  and  from  London  to  any  ports  or  places  beyond  the  Cape  ef  Good 
plac«  their  Hope,  and  back  to  London,  free  from  average,  under  ten  per  cent.  upoA  th^ 
taekla  ia     body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture, 

^*h    kalTl  ^  ^      ^"  ^^^  ^'^  ^^'^i^'  '^^^^i^'^'^ST  th®  adventure  upon  the  said  ship  from  and 
ia  Caatoa   umnediAtely  following  the  date  of  the  policy,  and  00  to  eontinne  and  eodur^ 
rirer,  tbo    ^nli^  ibe  ship  shall  be  arrived  as  above,  and  there  anchored  twenty-four  boure 
iamirers  oa  in  good  safety.     The  perils  mentioned  in  the  policy  v^ere  the  common  peTtls> 
a  ship  will  yiz.  of  the  seas,  men  of  war,  fire,  &c.     The  ship  arrived  in  the  river  Canton, 
«o  liabls     In  cisiii^^  where  she  was  to  stay  to  clean  and  refit,  and  fyr  other  purposes. 
T  STs''*  Upon  her  arrival  there  the  sails,  yards,  tackle,  cables,  rigging,  apparel,  and 
liappeams  ^^^^  furniture  were,  by  the  captain's  order,  taken  out  of  her,  and  put  into  m 
to  bar         warehouse  or  storehouse,  called  a  bank-saul,  built  for  that  purpose  on  a  sand 
tackle  bj    bank  or  small  island  lying  in  the  said  river  near  one  of  the  banks,  called  Bank 
fire  IB  ibe    Saul  Island ,  in  order  to  be  there  repaired,  kept  dry,  and  preserved  till  the  ship 
^aak-eaal.   should  be  keeled,  cleaned,  and  refitted.     Some  time  afier  this  a  fire  broke  out 
ia  the  bank-saul  belonging  to  a  Swedish  ship,  and  commumeated  itself  to  as** 
other  bank-saul,  and  from  thence  to  that  belonging  to  the  OnsloW|  and  coe^ 
sumed  it,  together  with  all  the  sails,  yards,  &c.  belonging  to  the  Oaslov,  IImI 
were  within.  The  case  stated  further,  that  it  was  the  universal  and  well  known 
usage,  and  has  been  so  for  a  great  numbei^of  years,  for  all  European  shipe 
which  go  a  China  voyage,  except  Dutch  ships,  which  for  some  years  past  ha.Ye 
been  denied  this  privilege  by  the  Chinese,  and  who  look  upon  sudi  denial  as 
a  great  losd,  when  they  arrive  near  this  Bank  Saul  Island,   in  the  river  Can- 
ton, to  unrig  the  ships,  and  to  take  out  their-sails,  yards,  tackle,  cables,  rig* 
ging,  apparel,  and  other  furniture,  and  to  put  them  00  shore  in  a  bank-saul, 
built  for  that  purpose  on  the  said  island,  in  the  manner  that  had  been  done  by 
the  captain  of  the  Onslow  on  the  present  occasion,  in  order  to  be  repaired, 
kept  dry  and  preserved  until  the  ships  should  be  keeled,  cleaned,  and  refitted. 
The  case  adds,  that  su  doing  is  prudent,  and  for  the  common  and  general  ben- 
efit of  the  owners  of  the  ship,  the  insurers,  and  insured,  and  all  persons  con-» 
terned  in  the  safety  of  the  ship.     The  ship  arrived  from  her  said  voyage  ia 
the  Thames,  having  been  again  rigged  and  put  in  the  best  oonditioa  the  nature 
ef  the  place  and  circumstances  of  affairs  would  permit.     The  question  for  the 
opinion  of  the  Court  was,  whether  the  insurers  are  liable  to  answer  for  thie 
loss  so  happening  upon  the  bank-saul,  within  the  intent  and  meaning  of  this 
policy.     The  Court,  after  a  solemn  argument,  took  time  to  consider  the  quoa- 
tion,  and  then  Lord  Mansfield  delivered  the  unanimous  (pinion  of  the  Couit 
for  the  plaintiff. 

Lord  Mansfield.  By  the  express  words  of  the  policy  the  defendants  have 
insured  the  tackle,  apparel,  and  other  furniture  of  the  Onslow  from  fire  during 
the  whole  time  of  her  voyage,  until  her  return  in  safety  to  London,  withovit 
any  restriction.  Her  tackle,  apparel,  and  furniture  wore  inevitably  burnt  ilb 
China,  during  the  voyage,  before  her  return  to  London.  The  event  then 
which  has  happeiVed  is  a  loss  within  the  general  words  of  the  policy,  and  it  ia 
incumbent  upon  the  defendant  to  show,  from  the  manner  in  which  this  misfer^ 
tune  happened,  or  from  other  circumstances,  that  it  ought  te  be  construed  a 
peril  which  they  did  not  undertake  to  bear.  If  the  chance  be  varied^  or  the 
Voyage  altered  by  the  fault  of  the  owner  or  master  of  the  ahtp,  the  insurer 
ceases  to  be  liable,  because  he  is  only  understood  to  engage  tliat  the  thio|( 
shall  be  done  safe  fi-om  fortuitous  dangers,  provided  due  means  are  used  by  the 
^  trader  to  obtain  tliat  end.     But  the  master  is  not  in  Atult,  if  what  be  did 


^ 
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doaeJo  ii0«id  deinrse,  iind  fhs  just  reasofiis.    The  insttrer^  in  efttua»tm||  tt» 
price  at  which  he  is  willtog  to  iodemnify  the  trader  against  all  risks,  qaiist  have 
iHkder  his  consideration  the  nature  of  the  voyage  to  be  performed,  and  the  usu- 
al course  and  manner  ofdoin^  it;  every  thing  done  in  the  usual  course  must 
have  been  ibreseen  and  in  contemplation;  at  the  time  he  engaged,  he  took  the 
nak  upon  a  sttpposiiion  that  what  was  usual  or  necessary  should  be  done.     In   j  280  I, 
general,  what  is  usually  done  by  such  a  ship,  with  such  a  cargo,  in  such  a 
voyage,  is  oodersteod  to  he  referred  to  by  every  policy)  and  to  make  a  part  of 
it  as  amcb  as  if  it  were  expressed.     The  usage  beiog  foreseen,  is  rather  al- 
lowed to  be  done  than  what  is  lefl  to  the  master's  discretion  upon  unforeseen 
events;  yet  if  the  master  exjusta  causa  go  out  of  the  way,  the  insurance  con- 
tioaes.     Upon  these  principles  it  is  difficult  to  frame  a  question  which  can 
arise  out  of  this  case  as  stated.     The  only  objection  is,  that  they  were  burnt 
tn  a  bank-aaul,  and  not  in  the  ship,  upon  land,  not  at  sea,  or  upon  water;  and 
beiog  appertinent  to.  the  ship,  losses  and  dangers  ashore  could  not  be  inclu- 
ded.    The  answer  is  obvious;    1st    The  words  make  no  such  distinction, 
Sndly.  The  intent  makes  no  such  distinction.     Many  accidents   might  hap- 
pen at  land  even  to  the  sbip>     Suppose  a  hurricane  to  drive  it  a  mile  on 
shore,  or  an  earthquake  may  have  a  like  effect;  suppose  the  ship  to  be  burnt 
in  a  dry  dock;  or  suppose  accident  to  happen  to  the  tackle  upon  land,  taken 
firom  the  ship,  whilst  accidentally  and  occasionally  refitting,  as  on  account  of 
a  hole  in  its  bottom  or  other  mischance.     These  are  all  possible  cases.     But 
what  mig'bt  arise  from  an  accidental  repair  of  the  ship  is  not  near  so  strong  as 
a  certain  necessary  consequence  of  the  ordinary  voyage  which  the  parties 
could  not  but  have  in  their  direct  and  immediate  contemplation.     Here  the  de- 
fendants knew  that  the  ship  must  be  keeled,  cleaned,  and  refitted  in  the  river 
of  Canton;  they  knew  that  the  tackle  would  then  be  put  in  the  bank -^aul;  they 
Icnew  it  was  ier  the  safety  of  the  ship  and  prudent  that  tl>ey  should  be  pot  there. 
Had  it  been  an  occidental  necessity  of  refitting,  the  master  might  have  justifi- 
ed taking  them  out  of  the  ship  exjusta  causa;  but  describing  the  voyage  is  an 
express  reference  to  the  usnal  manner  of  making  it  as  much  as  if  every  cir- 
eumataace  was  mentioned .     Was  the  chance  varied  by  the  fault  of  the  mas- 
ter? It  is  impossible  to  impute  any  fault  to  him.    Is  this  like  a  deviation?  No; 
it  is  exjuBla  eousa,  which  always  excuses.     Had  the  insurers  in  this  case  been 
asked  whether  the  tackle  should  be  put  in  the  bank-saul,  they  must,  for  their 
owosaJces,  have  insisted  thai  it  should;  they  would  have  had  reason  to  com- 
plain ify  from  their  not  being  put  there,  a  misfortune  had  happened.      In  such 
a  case,  the  master  would  have  been  to  blame,  and  by  his  fault  would  have  ▼&-_    ^ 
ried  the  chance.     They  have  taken  a  price  for  standing  in  the  plaintiff's  place,  JJLA^J*  * 
as  to  any  losses  he  might  sustain  in  performing  the  several  parts  of  the  voyage,  y^^^^  ^^  ^ 
of  which  this  was  known  and  intended  to  be  one;  therefore,  we  are  all  of  opi-gbip  iVem 
nion  that  in  every  tight  and  in  every  part  of  this  case,  in  reason  and  justice,  and  the  dama 
within  the  words,  intent,  and  meaning  of  this  policy,  and  within  the  view  and  ff^d  qaalitj 
contemplation  of  Xhe  parties  to  the  contract,  the  insurers  are  liable  to  answer  ^^  7* . 
for  this  loss.  ed  th«  as 

5.  Born  v.   Dubois.  M.  T.  1811.  N.  P.  3  Campb.  13?^.  demrUaw 

The  pMntiflPs  witnesses  stated,  that  while  the  ship  was  lying  at  a  place  near  are  notli 
Torbay,  afire  broke  out  in  the  hold  during  the  night,  which  consumed  theab]«;bot  if 
Hreatest  part  of  the  cargo,  but  the  origin  of  which  could  not  be  discovered.  ^^  ^^•"  "• 
The  defendant's  couasel  undertook  to  prove  that  the  hemp  was  damaged ;  that  "^j^JJ* 
for  this  reason  it  was  apt  to  ferment  and  take  fire;  that  its  condition  had  not|),^  polioy  ^ 
been  communicated  to  the  underwriters;  and  that  the  fire  actually  had  origina-  [  S8l  J 
ted  in  the  hemp  itself.     And  they  contended  that,  even  if  the  last  circumstance  will  not  be 
should  not  be  satisfactorily  made  out,  the  underwriters  would  be  discharged  by  violated  by 


the  damaged  state  of  the  hemp  not  being  communicated  to  them,  since,  hadthonM 
thcv  been  aware  of  that,  they  would  have  refused  to  subscribe  to  the  poliey*     {J^JJ^ji 
Lord  EHenbroogh.     If  the  hemp  was  put  on  board  in  a  state  liable  to  •S^-tioa  of  the 
Tesce,  and  it  did  effervesce  and  generate  the  fire  which  consumed  it,  upon  the  goods  to 
•common  principles  cf  insurance  Iptw,  the  assured  cannot  recover  for  a  loss  me  ii 
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wkieb  lie  hiiiMelF  hat  oeeasioii^d.     But  I  most  positively  sty,  that  they  wero 
not  bound  to  represent  to  the  underwrhere  the  state  of  the  goods.     It  would  in-* 
torduce  endhesa  confVision  and  perpetual  controversies  if  such  a  duty  were  to 
A  ship        ^®  imposed  upon  the  assured, 
sank  io  eon  (h)  By  other  periU* 

••qoenaeaf  1.  CuLLE!f  v,  BoTLKR.  M.  T.    1768.   K.  B,  2  Selw.  N.  P.  930. 

a  British  The  master  and  crew  of  a  British  ship,  believing  the  ship  insured  to  be  an 

•hip  firing  enemy's  ship  about  to  attack  them,  fired  at  her  and  sunk  her  with  the  goods 
n^ake  ^b  ^^  board.  This  loss  was  specially  set  forth  in  the  second  count  of  the  tiecU- 
a  loM  whh  ration;  and  the  Court  held,  that  the  plaintiOTwas  entitled  to  recover  upon  it, 
in  the  part  inasmuch  as  it  fell  within  the  general  and  comprehensive  words  in  the  policy 
of  the  poli  subjoined  to  the  particular  causes  of  loss,  viz.  all  other  perils,  losses,  and  mis- 
cy  which  fortunes,  which  had  or  should  come  to  the  damasks  of  the  goods,  ship,  or  any 
olw**  P^rt  thereof.  See  1  Stark.  138;  6  M.  &  S.  461. 
loiMi.  2.  Haqedomv.  WnrrMORK.  H.  T.   1816.  N.  P.   1  Stark.  157. 

8a  whera       -^  merchant  ship  (under  a  mistake)  is  taken  in  tow  by  a  British  ship  of  war, 
a  marehant  and  is  thereby  exposed  to  a  tempestuous  sea,  which  injures  goods  on  board  of 
ahip  wns  ta  her.     It  was  for  the  defendant  contended,  (and  this  was  a  loss  within  the  terms 
kan  in  taw  of  the  policy,  sinje  it  was  attributed  in  the  protest  to  the  conduct  of  the  cap- 
^k  Th       ^^^^  of  the  Aggressor,  who  took  the  Henrick  in  tow,)  this  was  primL  facie,  a 
Bririfhahip  trespass  on  the  part  of  the  captain  of  the  Aggressor;  and  although  he,  under- 
ofwar,  and  the  circumstances,  might  probably  have  justified,  this  could  make  no  di^r-* 
was  thara    ence  in  the  case  as  between  the  assured  and  the  underwriter,  and  the  loss 
by  azpotad  could  not  be  considered  as  having  been  occasioned  by  the  perib  of  the  sea. 
to  a  tampei     j^^^  Ellenborough.     This  is  a  loss  by  the  perils  of  the  sea      The  ship  is 

aflODA   BAA,  ^^  V  I  t 

whiab  in  *   ^^i^^^  i"  consequence  of  a  misrepresentation  of  her  documents;  the  protest 

I  282  1  B^^^9,  that  the  sea  ran  high,  and  that  the  vessel  shipped  a  great  deal  of  water, 

jurad  tha     ^^^  therefore  the  damage  was  occasioned  by  the  perils  of  the  sea,  although 

goods  on     the  apprehension  of  seizure,  and  the  circumstance  of  her  being  towed  by  the 

board,  tbit  Aggressor,  laid  the  vessel  open  to  this  peril.     The  loss  migltt  have  been  oc- 

waa  hold  a  casioned  by  capture  and  detention  (see  2  Ld.  Raym.  840;  Salk.  244;  1  T.  R. 

Mrlliortba^'^  since  it  was  not  occasioned  by  the  act  of  an  individual,  but  by  the  eaptaia 

^^1^  of  one  of  his  Majesty's  ships;  but  the  present  allegation  is  sufficient,  since,  by 

the  act  of  capture,  the  vessel  was  divested  of  all  self-command  and  power  of 

protection,  and  exposed  to  those  perils  of  the  sea  which  in  fact  did  attach. 

See  particularly  3  B.  &  A.  402;   1  Campb.   132;  5  B.  &  A.   16i;  4  B.  4r 
C.  394. 

(O)  Relative  to  wARRANTiEs.f 

1.  In  peneraL 

(a)    Whaiia. 

1.  Bean  v.  Stupart.  M.  T.   1738.  K.  B.  Doug.  II. 

A^ipnla         The  plaintiff  insured  the  ship  called  the  Martha,  at  and  from  London  to 

*The  ipacificntioQ  of  perils  in  a  policy  of  insaraaea  is  followed  by  tfeoeral  words,  by 
which  the  aoderwriters  taka  upon  themselves  all  other  perils,  losses,  ana  misfortaaaa  cbat 
hava  or  shall  come  to  the  hurt,  detriment,  or  damage  of  tha  ship  or  goods  in  the  irojag««- 
The  efTeot  of  these  words  is  to  remove  doobts  which  might  otherwise  liave  arisen  with  re- 
spaot  to  tha  precise  import  of  tha  ennmerated  perils,  and  to  extend  the  Uabili  y  of  tha  nn- 
derwritera  to  cases  which  coma  very  nearly,  though  not  preci:fely,  within  the  specific  causes 
of  loss. 

t  A  warranty  is  a  stipulation  or  agreement  on  the  part  of  the  insurad,  in  the  natare  of  a 
condiiion  precedent  It  may  be  either  affirmative,  as  where  tha  iosor^id  nndartakes  for  tha 
tmUi  oreoina  positive  allegation,  as  that  the  thing  insorad  is  neutral  property,  that  the  ahip 
is  of  sach  a  force,  that  she  sailed  or  was  well. on  such  a  day,  &c.  ;  or  it  may  be  promissory, 
as  where  the  assured  andertakes  to  perform  some  executory  stipulations,  as  that  a  ship 
shall  sail  by  or  before  some  i^ivcn  day,  that  she  shnll  depart  with  convoy,  that  she  shall  be 
manned  with  such  ;i  complement  of  men,&c.  Warraniiea  are  either  express  or  implied. 
Aft  etpress  warranty  is  a  particnier  stipuLuien,  introduced  into  (he  written  controot  by  tha 
agreemaatof  the  p.irii«4,  as  that  the  thing  insured  is  neatral  property,  that  the  ahip  ahaH 
■ail  by  a  givon  day.  that  she  shall  depart  with  convoy,  &c.;an  axpreas  warranty  being  of 
the  natare  of  a  condition  precedent,  the  Courts  have  held  that  it  must  appear  on  the  face  of 
the  policy,  in  order  that  there  may  be  indisputable  evidence  of  a  stipulation,  the  noo-compli* 
■ACS  with  which  moat  Bacattarily  avoid  tha  eoDtraet 
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N«w*York,  the  vopige  to  commence  fVom  a  inj  specified;  and  oft  4hc  mflrgin  ttoii,  Aongh 
of  the  pottej  was  written  these  words:  *  Eight  nine-pnunders,  with  close  quarters,  jy"'^'^  »|» 
six  Bix-ponnders  on  her  upper  decks,  thirty  senmen  besides  pnsscngers.'  The  ^^j-*  ^"  J** 
sbVp  sailed  from  the  Downs  on  the  1st  of  March,  and  was  taken  on  the  lOlhcy,  is  a 
by  an  Aaiertcao  privateer,  and  was  sent,  with  a  pHzemaster  on  hoard,  to  make  waRaary} 
iWe  port  of  Beaton.     On  the  30th  of  May,  the  plaintiff  brought  this  action 
against  Stupart,  an  underwriter  on  the  policy,  on  which  Slupart  paid  the  pre-   — 
mium  into  coart^  and  pleaded  the  general  issue.     About  the  6th  of  July,  and 
before  ibe  trial,  accounts  were  received  that  the  ship  had  been  retaken  some 
time  in  May  and  carried  into  Halifax.     The  cause  came  on  for  trial  before 
Lord  Mansfield  and  a  special  jury,  at  Guildhall,  at  the  sittings  after  Trinity 
term,  IB  Geo.  3.     The  defence  set  up  was,  that  there  were  not  thirty  seanien 
on  board  the  ship,  according  to  the  terms  of  the  stipulation  in  the  margin  of 
the  policy;  and,  in  fact,  U  appeared  upon  the  evidence,  that,  to  make  up  the    [  2W  ] 
number,  the  plaintiff  reckoned  the  steward,  cook,  surgeon,  some  boys  and  ap- 
prentices, and  some  persons  described  as  men  learning  to  be  seamen;  and 
ihat  only  twenty-six  persons  had  signed  the  ship's  articles.     It  also  appeared, 
that  there  were  seven  or  eight  passengers  on  board.     It  was,  for  the  defend- 
ant, c6ntended  that  this  was  a  warranty,  not  a  representation,  and  that,  being 
so,  it  must  be  literally  and  strictly  complied  with. 

Liord  Mansfield.  Tho  whole  argument  for  the  defendant  turns  upon  beg- 
ging (he  question.  There  is  no  doubt  but  that  this  is  a  warranty;  its  being 
written  in  the  margin  makes  no  difference.  Being  a  warranty,  there  is  no 
doubt  but  that  the  underwriters  would  not  be  liable  if  it  were  not  complied 
with,  because  it  is  a  condition  on  which  the  contract  is  founded.  But  the 
question  is,  whether,  in  this  warranty,  the  word  **  seamen''  was  used  in  the 
strict  literal  sense  or  not?  If  it  was,  the  warranty  has  not  been  complied  with. 
It  is  a  matter  of  construction;  boys  are  reckoned  seamen,  not  only  at  the  Cus-t 
torn  House  at  Greenwich  Hospital,  but  in  the  distribution  of  prizes.  I  think* 
the  parties  were  not  sanguine  at  the  trial;  the  special  jury  and  the  bystanders 
were  perfectly  clear;  they  hardly  seemed  to  think  it  a  serious  question  in  this 
cause.  There  is  scarcely  now  such  a  thing  as  a  ship  entirely  manned  with 
seamen,  strictly  so  called;  even  on  board  the  King's  ships  they  are  satisfied 
with  a  few  strict  seamen,  and  able-bodied  landmen  make  up  the  rest  of  the 
creir.  I  had  no  doubt  of  the  sense  of  the  word  in  this  policy,  and  the 
jury  decided  it.  With  regard  to  the  other  question,  it  was  stated  as  a 
fbrlorn  hope;  but  certainly,  when  the  action  was  brought,  there  was  no  pros- 
pect of  a  recapture  of  the  ship;  she  was  considered  as  totally  lost,  in  a  remote 
pari  of  the  world.  The  n^port  which  aflerwards  prevailed  of  her  being  retaken, 
some  months  after  the  capture,  was  loose  and  general;  no  circumstances 
known,  no  accounts  of  her  situation,  nor  of  what  part  of  the  cargo  might  be 
•ared.  In  short,  there  is  no  doubt  but  that  it  \yas  a  case  where  the  owner 
might  abandon.     Rule  discharged. 

tt.  PA.W80X  V.  EwEB.  M.  T.   1778.  K.  B.  Doug.  12.  n.    S.  P.  Biza  v. 

Fletcher.  E.  T.    1778.  K.  B.   Id.  lJ5.n. 
Motion  for  a  new  trial.     The  case  was  shortly  this:  the  broker  who  "^^^^^^^/f** 
|be  insurance  showed  to  some  of  the  underwriters  a  paper  detached  from  ^^^6^™*  ** 
policy,  containing  instructions  relative  to  tho  force  the  ship  \vas  to  sail  with,  thoogh  ftin 
viz.    twelve  guns  and  twenty  men.     There  were  no  guns  or  men  on  board  ned  or 
when  the  poHcy  was  subscribed.     Mr.  Thornton,  the  first  underwriter  on  the  wafered  to 
polief,  bad  seen  the  paper,  and  he  had  paid;  Watson  and  Suell  had  not  seen  }*>?  P^^'j*^/* 
it;  Ewer,  who  had  subscribed  afler  them,  had;  but  they  all  underwrote  at  the  "g^Qg^^t* 
0ame  premium,  whirh  was  proved  to  be  the  premium  for  such  a  vessel  as  that  ,j^j^ 
in  question,  when  sailing  without  force.     The  ship  actually  sailed  with  only 
ten  guns,  four-pounders,  and  six  swivels,  and  with  only  sixteen  men  and  seven 
bovB,  besides  passengers.     It  was  proved  that  boys   arc  entered  on  the  ship's 
books  and  considered  on  ship-board  as  men,  and  that  ten  guns  and  six  swivels 
are  of  greater  force  than  twelve  guns;  that  upon  the  whole,  the  ship  was  of 
taore  &rc«  than  Sbe  would  have  been  if  the  written  instructions  had  been  spe- 
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[  9tB4  1  oificdiy  adhered  to.  There  were  verdtctd  for  the  pieintiife^  but  on  « ineliQiir 
for  a  new  trial  in  one  of  the  eaii8e«,  which  was  to  determine  the  regi,  it  waa 
contended^  on  the  part  of  the  defendant,  that  the  inatructiooe  shown  to  the  firsl 
underwriter,  upon  whom,  in  general,  all  the  others  rely,  beio^  in  writing,  were 
to  be  considered  as  a  warranty,  which  must  be  strictly  eomplied  wkh,  and  thet 
it  had  not  been  com  plied  with  in  this  case.  The  counsel  for  the  plaintt€',  on 
the  contrary,  maintained,  in  the  first  place,  that  the  written  paper,  being  sepa* 
rate  from  the  policy,  was  only  a  representation,  and  that  it  was  sufficient  to 
comply  with  it  in  substance,  or  to  do  what  was  equally  beneficial  to  the  under- 
writers; but,  in  the  second  place,  that  the  terms  had  been  strictly  eovplied 
witbj  for  that  swivels  were  a  species  of  guns,  and  that  boys,  in  the  maritime 
sense,  were  reckoned  men  or  seamen,  as  opposed  to  passengera  The  Courl 
were  of  opinion  that  the  word ''men"  in  the  marine  language  does  inclftde 
boys,  but  they  chiefly  went  upon  the  distinction  between  a  warranty  and  a  re^ 
resentation,  and  held  that  in  this  case  the  instructions,  though  in  writing,  yet 
being  on  a  separate  paper  from  the  policy,  were  onl^  a  representation,  and  as 
they  had  not  been  departed  from  fraudulently,  nor  in  a  manner  detrimental  ta 
the  underwriters,  the  policy  was  in  force  against  them. 

3.  De  Hahn  v.  Hartley.  T.  T.  1786.  K.  B.  1  T.  R.  943;  S.  €•  2  id.  186. 
Wbatever       The  defendant,  on  the  14th  of  June,  1779,  gave  to  his  insurance  broker  in- 
^  tli^^''    structions  in  writing,  to  cause  an  insurance  to   be  made  on  a  certain  vessel 
ain  of  Tpo  ^^^^^^  ^^®  Juno.     Then  the  instructions  are  set  out  ia  the  verdict  signed  by 
ftcy  to  be    ^^^  defendant;  the  verdict  then  states  that  the  broker,  in  consequence  of  such 
deemed      instructions,  on  the  said  1 4th  of  June,  1779,  did  cause  a  policy  of  inauranoa 
port  of  that  to  be  made  on  the  Juno,  upon  goods  and  merchandizes  laden  on  board,  and 
intmineDt.  ^]^  ^^  ^^^  gj^jp^  gj  and  from  Africa  to  her  port  or  ports  of  discharge  in  the 
British  West  Indies,  at  and  aflerthe  rate  of  15/.  per  cent.     The  verdict,  after 
reciting  two  memoranda  not  material,  then  proceeded  to  state,  that  in  the  mar- 
gin  of  the  said   policy  were  written  the  words  and  figures  following:  "aatied 
mm  Lirerpool  with  fourteen  six-pounders,  swivels,  small  arms,  and  fifty  hands 
or  upwards;  copper  sheathed;"  that  the   plaintiff  underwrote  the  policy  for 
2002.  at  a  premium   of  31/.  \0s.\  that  the  Juno  sailed  from  Liverpool  on  the 
13th  of  October,  1778,  having  then  only  forty-six  hands  on  board  her,  and  ar-i 
rived  at  Beaumaris,  in  the  isle  of  Anglesea,  in  six  hours  after  her  sailing  from 
Liverpool,  with  the  pilot  from  Liverpool  on  board  her,  who  did  pilot  her  to 
Beaumaris  on  her  said  voyage;  and  that  at  Beaumaris  the  Juno  took  in  aix 
hands  more,  and  then  had  and  during  the  said  voyage,  until  the  capture  there- 
of^ eentkiued  to  have  fifty-two  hands  on  board  her;  that  the  said  ship  in  the 
voyage  from  Liverpool  to  Beaumaris  until  and  when  she  took  iu  the  said  six 
additional  hands  was  equally  safe  as  if  she  had  had  fifty  hands  on  board  her 
that  part  of  the  voyage.     The  verdict  then  states  th&t  the  defendant  was   in-< 
terested,  and  that  the  ship  was  captured;  that  on  receiving  an  account  of  the 
r  dftfi  1  1^^^  ^^  ^^'^  vessel,  the  plaintiff  paid  to  the  defendant  the  gum  of  200/.,  not  bav<« 
I  ^^^  J  ing  then  had  any  notice  that  the  said  ship  had  only  forty-six  hands  on  board  ber 
when  she  sailed  from  Liverpool. 

Per  Cur.  It  is  impossible  to  divide  the  words  written  in  the  margin  in  the 
manner  which  has  been  attempted  at  the  bar,  that  that  part  which  relates  to 
the  copper  sheathing  should  be  a  warranty,  and  not  the  remaining  part.  But 
the  whole  fbrips  one  entire  contract,  and  must  be  complied  with  throughout. 
Judgment  for  the  plaintitf,  A  writ  of  error  was  brought  in  the  Exchequer 
chamber  upon  thi^  judgment,  which  after  two  arguments  was  affirmed  by  the 
unanipdous  opinion  of  the  eight  judges  composing  that  Courts 

(6 J    Cotistruction  of, 

1.  De  Hahn  v.  Hartley.  T.  T.  1786.  K.  B.  1  T.  R.  343;  S.  C.  2  id.  360. 

S.  P.  Parson,  v.  Watson.  E.  T.  1778.  K.  B.  Cowp.  785. 

"TheMJ*  »       Per  Cur.     There  is  a  material  distinction  between  a  warranty  and  a  repre* 

"'"j*^t|*  sentalion.     A  representation  maybe   equitably  and  substantially  answered; 

'       ^       but  a  warranty  must  be  strictly  complied  with.     Supposing  a  warranty  to  salt 

on  the  1st  of  August  J  and  i\ie  ship  did  not  sail  till  tlie  2pd|  the  warranty  would 


i 
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not  be  complied  wiiIk     A  warranty  in  a  policy  of  iosurance  is  a  conduion  in  a  iramuity 
contingency,  and  iinless  that  be  perfonised,  (here  is  no  contract.     It  is  perfect-  and  a  ra 
ly  immaterial  for  what  purpose  a  warranty  is  introduced;  btit,  bein^  insured, pi'^enta 
the  contract  docs  not  exist  unless  it  be  literally  complied  with.     Now  in  the *'**"•  ■  ""^ 
present  case  the  condition  was  the  mailing  of  tho  ship  with  a  certain  number  of  jjoTlJ'ftii 
nien,  Which  not  being  complied  with,  the  policy  is  void.  filled  if  itb« 

«q«iitikbly  and  sabitsntiatly  answered ;bnt  a  warranty  mast  be  strictfy  and  l.terally  complied  wiih/ 
2.   Bam^  r.  HoYAL  ExcMANGz  Assurance  Co.mfant.  M.  T.  ISItt.  K.  B.  2  B« 

^A.  73. 
Per-Cmr.     The  owner  certainly  is  bound,  in  the  first  instance,  to  provide  And  wliera 
the  ship  with  a  competent  crew,  but  he  does  not  undertake  for  the  conduct  of 'Cheinsorad 
that  crew  IB  the  subsequent  part  of  the  voysge.     It  is  not  disputed  in  this  case,  ***■  ?"*• 
thttt  the  assured   had  provided  a  competent  crew,  and  that  at  the  time  of  the  fjfljjju^  * 
Joss  the  male  liimself  was  sufficient  for  aH  the  purposes  required.     There  was  craw,  their 
therefore,  a  competent  crew  left  in  char^  of  the  srhip,  and  the  implied  warran-  negli^eot 
tf  has  been  complied  with.     The  cases  rited  with  reference  1o  this  point  areabeenca  at 
^uite  t>eaide  the  ^estion.     The  case  of  Law  v.  HoMingsworth,  7  T.  R.  teO.  *^«  Ji«»«  »*' 
proceeded  on  the  gnnind  that  the  ship  at  the  time  of  the  toss  had  aot  ou  hoard^    r*'*"! 
a  pilot  required  by  the  act  of  par liament ;  and  in  Tnit  v.  Levi,  14  East,  481.  orthaim 
there  waa  a  bfoach  of  the  implied  warranty  to  provide  a  master  of  competent  pUed  war 
«kill.  rancythat 

3.  Qlockhurst  t.  Cociiell.  T.  T.  1789.  K.  B.  S  T.  R  360.  <{"«  *if 
In  an  action  on  a  policy  en  goods,  dated  9lh  of  December,  1788,  lost  or  not  I  *^^  J 

i9ety  warranted  well  this  9th  day  of  December,  1788,  it  appeared  that  the  war-^"^'  |  * 
ranty  was  at  the  foot  of  the  policy ;  that  the  policy  was  underwritten  between  J|IJJ|jy. 
the  hours  of  one  and  three  in  the  afternoon  of  the  9lh  of  Decerabef ;  that  the  ^  ^^y,^^- 
4diip  was  weH  at  six  o'clock  m  the  morninv,  but  was  lo«t  at  eight  o'clock  the  ^^  ^  policy 
Mime  morning.     Upon  a  motion  to  set  aside  a  nonsuit,  which  had  been  entered,  lost  or  not 
Lord  Kenyon,  Chief  Justice,  Ashlturst,  Bulier,  and  Grose,  Justices,  were  lost,  that 
«le«riy  of  opinion,  that  the  warranty  was  sufiieieatly  complied  with,  if  the  ship  »he  gooda 
were  in  safety  at  any  time  that  day;  that  the  nature  of  a  warranty  goes  to  d«-*^  day  o? 
termine  the  question*,  for,  as  it  is  a  matter  of  indifference  whether  tho  thing  making  tha 
warranted  be  or  be  not  material,  and  yet  must  be  literally  complied  with,  sliU,  policy^  is 
If  it  be  comptted  with,  that  is  enough;  that  there  was  good  reason  for  inserting  aaiafiad  by 
these  words,  because  they  protected  the  underwriter  from  lo<«es  before  that  ik»tr  being 
4ay,  to  which  he  would  otherwise  have  been  liable,  as  (he  policy  was  on  the  JJJ,"  j^^^^** 
^oods  from  their  lading;  and  thus  too  the  words  ^  lost  or  not  lost."  have  alsOj^j^^j  ^^^^ 

fheir  operation.  thoagh  the 

4.  MiLLBn  r,  Thompson.  H.  T.  1811.  N.  P.  5  Campl).  610.  abJ^  be  last 
Action  on  a  policy  of  insurance.     The  ship  was  Dnnish,  and  brought  a  car- oa  that  day^ 

go  of  wines  from  Bordeaux.     These  she  unloaded  at  Chatham .     The  captain  j^^^'JJ*^ 
likewise  put  on  board  there  eight  cases  of  British  manufactured  goods,  wWch,'J^j'^^^^  ^ 
together  with  his  British  papers,  he  stowed  away  -in  the  hottom  of  the  hold.  |^^  oaa 
The  ship  then  proceeded  on  her  ulterior  voyage,  and,  after  touching  at  (Sot-  oamad 
teoburgh,  she  was  captured  by  a  French  privateer,  and  carried  into  Danlxic.  qoaatity  of 
M  €rsl  there  appeared  no  evidence  against  lier,  and  she  woiitd  have  escaped  JV^^-J* 
had  not  the  British  goods  and  papers  been  afterwards  discovered;  but  by  means  ^^^  ^•^ 
of  them  she  was  condemned  with  her  whole  cargo.     It  was  insisted,  that  the  ^^j^^ 
underwriters  were  discharged  by  the  eight  cases  of  BrHish  manufactured  goods  ih^t  the 
taken  on  board  at  Chatham.     The  insurance  was  declared  to  he  on  the  cargo  wlaa  esasa 
%eing  103^  hogsheads  of  wine.     This  amounted  to  a  warranty  that  the  whole  tatw  the 
-cargo  consisted  of  wine,  and  that  no  other  goods  should  be  taken  en  hoard.     J|   ^•^ 

Lord  Ellenberough.     I  think  the  cargo  does  not  mean  the  whole  cargo,  hut  J^^  ^  ^^^ 
merely  that  the  insurance  shall  attach  upon  that  part  oi  the  cargo  which  coo-  „  -ooda 
w'sts  of  the   1091  hogsheads  of  wine.     There  was  no  warranty  or  roprcscnta- .ball  ba  t» 
tion  that  this  was  F?ench  wine.     The  risk  was  not  increased  by  other  goods  kenoa 

jfjttt  a  warranty  dow  not  include  any  ihing  nece.isirily  ImpliRd  in  »*» J^"®^***"^* 
rmiitf  that  n  ship  ahoald  hava  t%veniy  gun*,  doea  not  meari  that  8h«  thoijld  hav^tn© 
aary  of»iap!oaieiit  of  m«a  to  wd^klhe  gaajj  ^  Hyde  v.  Brwie,  1  Hai*b,  Ini-  »* 


a  war- 
neeeo- 
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being  put  on  board.  The  ship  was  not  declared  to  be  of  any  particular  nation. 
There  was  nothing  illegal  in  sending  British  goods  to  a  Prussian  port^  and  I 
do  not  think  it  was  any  contravention  of  the  terms  of  the  policy. 

5,  Ci.APHORN  V.  Calagon.  E.  T.  1813.  N.  P.  3  Campb.  382. 
Nor  does  The  policy  was  originally  filled  up  ^'  on  the  Three  Sisters,  ai  and  from  Ca- 
tbeedect  ^j^  ^nd  Seville  to  Liverpool."  After  it  had  been  signed  by  the  underwriters, 
in*a  Thi'"^^  the  broker  inserted  ihe  words  "  Tres  Uermanas,  or,"  and  "  both  or  either," 
in  an'^Eng  several  of  the  underwriters  put  their  initials  to  the  alteration;  but  the  defend- 
I  !287  I  Rnt  refused  to  do  so.  When  the  broker  effected  the  policy,  be  merely  called 
li«h  nMRie  the  ship  ^*The  Three  Sisters,"  without  making  any  representation  as  to  the 
kfiioani  to  a  country  she  belonged  to.  In  point  of  fact  she  was  originally  a  Dane,  and  woa 
w«"*"»*y*"  purchased  by  the  bankrupt,  a  merchant  at  Liverpool,  While  at  Seville,  on 
repriMenta  ^^^  adventure  in. quasi if>n,  he  changed  her  name  to  the  Tres  Hermanas,  man- 
she  M  Enc  ^*^^  ^^^^  ^^'*'^  ^  Spanish  crew,  commanded  by  a  Spanish  captain,  and  put  hes 
lifh.  itnder  the  Spanish  flag.     She  was  lost  on  the  voyage  home  by  the  perils  of 

the  sea.  On  the  part  of  the  underwriters  it  was  sworn,  that  if  the  ship,  instead 
of  being  English,  as  her  name  in  the  policy  denoted,  had  been  known  to  be 
manned  with  Spanish  seamen,  and  navigated  as  a  Sp.' niard,  it  would  have  made 
a  diHerence  of  two  per  cent,  in  the  premium.  Lord  Ellenborough,  however, 
held,  that  under  these  circumstances  the  defendant  was  liable.  1  he  more  calfc^ 
ing  the  ship  by  an  £n<>^lisb  name,  he  said,  conld  not  anFiountto  a  warranty  or 
representation  that  she  was  Engfish;  she  might  have  been  an  Aroeaicao,  or 
an  English  prize,  preserving  her  original  name;  or  a  ship  built  on  the  coati- 
nent,  whose  name  was  translated  into  English. 

6. V.  Westmore.  E.  T.   1806,  N.  P.  6  Esp.  109. 

When  a  At  the  time  the  policy  was  effected  the  ship  was  moored  at  Portsmouth,  at 

shisi  in  in  ^  place  called  Deepwater;  she  was  afterwards  removed  to  Beach-head,  whera- 
wTftdw-hile^g^  bottom  was  cleaned  and  repaired,  and  afterwards  she  was  put  into  dock 
n!oore/in  "^  Mark's  wharf,  and  safe'y  moored;  while  she  was  there  an  acaidentai 
a  certain  fire  broke  out  and  she  was  burned.  It  was  objected,  that  the  plaintiff  could 
h.irt)oar,  not  recover,  thia  not  being  a  loss  within  the  terms  of  the  policy,  which  was  oa 
she  iri  war  ihe  ship  while  she  remained  moored  in  Poiismouth  harbour,  whereas  by  ahift- 
ranted  in  ing'^ei-  position  so  oHen  the  risk  was  increased;  nor  was  it  to  be  supposed  that 
her  "mo?  ***  places  wereof  equaj  security,  and  the  underwriters  mght  have  contempla* 
iagnwiihia  ^^^  ^n  the  place  where  she  lay  when  the  policy  was  ejected,  aa  a  place  of 
Ihe  «:im«     greater  security  than  any  other. 

hurbuur.  Lord  Ellenhorough  said,  that  he  was  of  opinion  the  loss  was  within  the  terms 

of  the  policy.  It  appeared  to  him,  that  the  risk  insured  against  did  not  re- 
quire the  continuity  of  the  state  in  which  the  ship  was  when  the  policy  was  ef^ 
fected,  and  that  the  terms  of  the  policy  warranted  a  removal  from  place  to  placa 
within  the  harbour  of  Portsmouth;  and  that  such  a  change  of  place  must  baro 
been  in  the  contemplation  of  the  parties.  The  k)ss  did  not  arise  from  aqjr 
fault  in  mooring  of  the  vessel,  but  from  another  independent  cause.  And  she 
bad  during  the  whole  time  remained  in  Portsmouth  narbour. 
7.  WooLftifittv.  MuiLMAN.  T.  T.  1763.  K.  B.  1  Wro.  Bla.  427.  3  Burr. 

1419. 
A  false  Action  on  a  policy  of  insurance,  dated  SSrd  of  September,  176^,  at  and  frooi 

in  a'poiicy  ^^^^  Bergen  to  J.ondon,  at  two  guineas  per  cent.     The  ahip,  kc  were  wat- 
ef  innar        ranted  to  be  neutral  ship  and  property;  but,  in 'truth,  the  plaintiffs  were  British 
ance  will     subjects,  having  interest  on  hoard  to  the  amount  of  the  sum  insured.   The  ship 
vitiate  li,     foundered  at  sea,  and  the  defendant  now  refused  to  pav  the  insurance  on  accounl 
[   288  I    of  ibe  untrue  fact  warranted  by  tJie  plaintiff.     This  counsel  for  the  plaintiff  in- 
thooffh  the  gisted  that  this  warranty  was  only  meant  to  secure  the  insurers  against  the 
I^M  m  a     P**^'^^  ^'  ^^*^  enemies,  and,  therefore,  was  equivalent  to  warranty  free  from 
Diode  not     capture,  and  that  the  loss  had  happened  in  such  manner  as  not  to  make  the 
airect«*d  by  truth  or  falsehood  of  the  warranty  at  all  material.     But  by 
the  fAiaiiy.       Lord  Mansfield,  C.  J.     The  point  is  too  clea>  to  be  argued.     TheM^tTaa  a 
falsehood  in  respect  to  the  condition  of  ihc  Ifcing  iisturcd:  therefiirej  it  ,was  90 
comract.    Judgment  for  defca<Jant. 
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5.  la  particular, 
(fl)   Of  sea  tDorthiness* 
T.  Annex  v.  Woodman.  M.  T.   1810.  C.  P.  3  Taunt.  299. 

^Tbe  vessel  arrived  at  Surinam,  and  lay  there  a  considerable  time  before  she  Ahhaozh  it 
sa'led,  during  which  .she  took  in  a  cargo  of  goods  of  the  value  »«f  (>,000/.;  she  '*  '  •"* 
eailed  on  ihe  homeward  voyage  on  the  1st  of  August,  1808,  but  before  she  go*  coinpUance 
down  to  Braam's  point,  at  the  mouth  of  the  Surinam  river,  she  grounded  and  ^iia  a  war 
was  lost.  The  defence  set  up  by  the  underwriters  was,  that  the  vrssel  was  not  ramy  of 
sea-worthy;  it  was  proved  that  the  vessel  broke  ground  without  a  8ufl[ir.ipnt**^a-worthi 
complement  of  men  for  the  ro}agc,  and  that  she  was  leaky.     Tlie  plaintifTen-  "®*\*^  '*** 
deavoured  to  show  that  the  damage  had  been  occasioned  by  accidentally  strik-^  whilai  in 
ing  on  an  anchor  in  the  Surinam  river;  but  some  witnesses  proved  that  thppQrtanj  i,^ 
ahip^s  limbers  were  gotten;  whereupon  the  counsel  for  the  plaint  iff  said  he  fore  li<ir  da 
would  admit  she  was  not  seaworthy,  and  would  take  his  verdict  only  for  a  re-  partare, 
turn  of  the  premium;  and  accordingly,  without  the  case  being  summed  up  to 
the  jury,  a  verdict  passed  generally  for  the  defendant,  upon  the  counts  on  the 
policy,  without  the  jury  specially  finding  what  was  the  defect  which  rendered 
the  vessel  tiofit  for  the  voyage. 

Per  Cur,     The  question  is,  whether  on  an  insurance  at  and  from  Surinam,  ^ 
iKe  facts  of  this  case  entitle  the  plaintiff  to  a  return  of  premium?     Now  if  the 
ship  sailed  without  a  sufficient  number  of  men,  certai  ily  they  do  not.     This 
case  never  went  to  the  jury,  but  I  believe  ih^y  were  perfectly  clear  on  both 
^ro{io<Xs,'  as  Co  tlie  number  of  men  they  certainly  were.      But  with  respect  to 
the  other  point,  here  is  the  ship  kept  a  month  at  Surinam,  in  loading,  and  to  all 
appearance,  in  the  judgment  of  mankind,  certainly  seaworthy;  and  if  she  had 
4>66n  sunk  or  burnt  there,  the  underwriters  could  have  made  no  defence.  And 
k  would  be  very  strange  if  this  plaintiff  can  say,  on  its  being  proved  that  the 
^ip  was  not  seaworthy  when  she  finally  sailed;  that,  therefore,  the  sea-wor- 
4htnea8  shall  be  carried  back  to  the  time  of  her  arrival  at  Surinam.     Rule  ab* 
•floiute  for  a  nonsuit.  L  ^^  ] 

2.  Weir  v.  Aberdeen.  H.  T.  1819.  K.  B.  2  B.  &  A.  S20.  Yet  a  aobss 

A  ship  insured  at  and  from  a  port,  sails  on  her  voyage  in  an  unseaworthy  ^"^'■^  »» 
etate,  in  consequence  of  having  a  greater  cargo  than  she  could  safely  carry.  JIJJJ^^^n  * 
The  defect  is  discovered  before  any  loss  accrued,  and  part  of  the  cargo  isdis-Hoi  afreet 
charged,  and  a  loss  subsequently  accrues,  in  no  degree-attribulahle  to  her  hav-tbe  liabititj 
ing  been  overladen  in  the  early  part  of  her  voyage.     The  Court  held  that  theof  the  on 
iinderwriters  were  liable  for  such  loss.  .  derwriiert; 

-3.  Forbes  v.  Wilson,  and  Hibbert  v.  M.4RTin.  E.  T.  1800.  K.  B.  1  Park,  A  »hip  may 

Ins.  344.  ^J^ 

Insurance  was  en  the  ship  Henry,  at  and  from  Liverpool  to  the  coast  of  j„  |,„rrIoor 
Africa;  and  it  appeared  that  at  the  time  the  policy  was  made  the  ship  was  not  *,„  ^  gmie 
in  a  condition  to  go  to  sea,  but  was  in  fact  at  the  time  undergoing  very  mate- which 
rial  repairs;  and  it  was  contended  by  the  underwriters,  that  as  the  risk  dessri- would  not 
"^        '  ^  .     ..  t..  J    be  efficient 

*  First,  that  the  ship  iihall  be  laaworthy.    la  every  insorance,  whether  on  Rhip  or  good^,  f^r  ^  y^j 
<kw  m  a  warranty  on  the  p^irt  (f  the  insored,  that  the  ship  iihall  be  seaworthy  or,  in  other  ^^^^ 
words,  *•  light,  rtaonch,  and  strong/*  and  6t  for  the  service  in  which    for  thtj  present  time 
•he  is  engaged,  which  is  presamed  till  the  contrary  sppear;  8  Taonl.  299;  S  Dow.    23.     If 
aahip  have  in  a  insafficient  bottom,  or   onaound   limbers,  or  is    without  knees,   or  proper 
taekle,  she  is  not  seaworthy;  see  I  Dow.  32;  8  Dow.  67. 

f  It  is  no  breach  of  this  warranty,  if  the  ship  becomes  onses worthy  after  her  departore 
en  the  voyage,  though  it  will  freqaontly  be  presumed  that  ihe  ship  was  nnsoaworthy  at  the 
timo  of  her  departure  if  she  becomes  vo  during  the  voynge  from  no  cause  in  pnrticular,  and 
especiafy  f  it  becomes  so  very  shortly  after  the  commencement  of  the  voyage;  seu  1  Dow. 
S96;  9  Dow.  24;  4  Dow.  269.  As  to  'he doctrine  of  se.i worthiness  in  genenil,  see  Park. 
SS5,  696.  The  age  of  a  ship  is  not  a  proof  of  seaworthiness,  but  of  weight  in  evidence; 
1  Dow.  844, 

I  And  in  a  aabeeqnent  ease,  4  Esp,  25,  Lord  Kenynn  held  the  same  opmton.     And  in  « 

still  latsr  case,  when  the  case  of  Forbes  v.  Wilson  was  quoted.  Lord   Ellenborongh   Siiid« 

«*  I  agree  with  the  doctrine  .  f  tha  case;  il  is  quite   sutficientlf  the  state  of  the   ihip   Iiq 

eommeatorate  to  her  then  risk.      There  may  be  a  st.ite  of  seaworthiooM  sofficient  while  is 

-iiorboer,  sod  tharo  'S a  slate  oTsoawgithlnesi for  ike  if^age.*' 
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bed  was  al  as  well  as  frjom,  if  the  ship  was  not  seaworthy,  from  whafover  cawse^ 
when  the  policy  was  eflecled,  it  was  void;  and  that  any  repairs  done  afierj 
wards,  so  as  to  make  her  completely  seaworthy  at  the  time  of  sailing,  woultf 
not  cure  that  defect.  Lord  Kenyon  was  of  opinion  that  under  the  %vords  *al 
and  "  from,"  it  is  Bufficient  if  the  ship  be  seaworthy  at  tiie  time  of  saihng;  lor 
from  the  nature  of  the  thing  the  ship  while  ut  the  pracc  probably  must  be  un- 
dergoing some  repair.     The  plaintilfji  Uud  a  verdict,  and  no  motion  was  mate 

to  set  it  aside.  -^    ^      r«  ♦>    .  ^^ 

4.  Low  v.  lIoLLiNCsv.oRTii.  II.  T.  1797.  I^.  n.  7  T.  R.  16(>. 
^i  the  as      In  an  action  on  a  policy  of  m3urnnce  on  ship  and  goods  from  SteUin  to  Lou- 
iiored  ire     j^,^^  i^  which  the  plaint  iff*  declared  upon  a  loss  by  reason  of  the  vessel  sinkiag- 
^i*"**       before  slie  had  been  moored  twenty-four  hours,  in  consequence  of  an  anchor 
w* Wn?^  having  been  driven  into  her.     It  appeared  that  the  captain  had  taken  a  pile* 
they  equip  on  board  at  Orfordness,  on  enteiin;;  the  river  Thames,  who  quitted  her  al 
the  ehip       Halfway  Reach;  after  which,  and  before  sl^e  had  come  to  her  moorings  higher 
with  every  ^p  i\^^  river,  the  accident  happened  which  occasioned  the  toss,  and  in  conse- 
thiag  necee        jj^g  ^^  which  the  vessel  filled  with  water,  before  she  had  been  moored 
•yy*^g   ,  tweftty-four  hours;  but  the  precise  time  at  which  the  damage  was  sustained 
ni^iriMnon  within  those  limits,  or  by  what  particular  default,  was  not  ascertained;  the  cap^ 
daring  the   tain  had  also  left  the  ship  before  the  time  of  the  actual  loss. 
voyage.  Per  Cur,     The  underwriters  are  dischargt'd.     In  this  case  the  captain  did 

The  ship  it  not  perform  his  duty,  lor  he  had  no  pilot  on  board  at  the  time  when  the  acci- 
Belfmuii  dent  happened;  an<l  it  is  one  of  the  things  implied  in  contracts  of  this  kinrf, 
•MworthT  ^^*'  there  shall  be  some  person  on  board  the  ship  apparently  qualified  to  na- 
Vat  she  vigalc  her.  If  the  underwriters  had  been  previously  informed  that  there  would 
mostheve  be  no  pilot  on  board  during  the  ship^s  sailing  up  the  river  'J'haraes,  probably 
a  sufficient  they  would  not  have  undertaken  the  risk.  On  the  ground,  therefore,  that 
crew  of  there  was  no  pilot  on  board  the  vessel  when  the  accident  happened,  we  are  of 
comjieicnt   opinion  that  the  underwriters  are  not  responsible. 

6.  FoRSHAW  v.  Chabert.  M.  T.  18 il.  C.  P.  6  Moore,  369;  S.  C.  S 

B.  &  R.  158. 
At  the  cam      The  captain  having  lost  some  of  his  oulv/arJ-bound  crew  by  sickness  and 
vneneement  desertion  at  Cuba,  and  finding  it  impossible  there  to  engage  ten  men  for  Liver- 
•fthe  voy    ^qq^^  sailed  from  Cuba  with  a  crew  composed  of  eight  men  engaged  for  Liver- 
***•  pool,  and  two  for  Montcgo  Bay,   in  Jamaica.     He  liven  proceeded  to  and 

touched  at  Montego  Bay,  f^r  the  sole  purpose  of  landing  the  two  men,  who 
refused  to  proceed  further,  and  of  procuring  others  to  supply  their  place. — 
Having  effected  both  these  o!)jccts,  ho  sailed  from  Montego  Bay;  and  th© 
fihip  while  in  the  prosecution  of  her  homeward  voyage  was  lost.  It  was  proved 
that  ten  was  a  sufficient  crew  to  navigate  such  a  vessel  as  the  Hope  to  Eng- 
land, and  that  the  captain  had  no  fraudulent  purpose  in  touching  at  Montego 
Bay.  Some  of  the  witnesses  said  the  touching  at  Jamaica  increased  the  risk, 
and  others  denied  this.  It  was  objected  on  the  part  of  the  defendant,  that  the 
Alteration  in  the  policy  was  materia!  afid  rendered  it  void;  that  the  touching  at 
Montego  Bay  was  a  deviation;  and  ihat  the  ship  having  sailed  from  Cuba  with 
nn  insufficient  crew,  was  not  seaworthy  when  she  broke  ground,  eight  men 
only  being  there  engaged  for  England.  But  the  jury  found  a  verdict  for  the 
plaintiff,  and  that  the  captain  put  into  Monlego  Bay  for  a  justiGable  cause, 
even  titoiigh  there  had  been  no  alteration  in  the  policy. 

Per  Cur,  We  must  decide  on  legal  grounds;  nnd  the  question  then  wiH 
he  whether  the  ship  was  or  was  not  seaworthy  at  the  time  of  sailing?  Here 
it  must  be  observed,  that  the  voyage  insured  was  not  a  voyage  from  London 
to  Cuba,  and  back  again  from  Cuba  to  London,  in  other  words  a  voyage  out 
and  home,  but  a  voyage  from  Cuba  to  Liverpool,  nnd  that  the  words  added  to 
the  policy  were  "  with  leave  to  cj^H  off  Jamaica,"  thereby  showing  that,  in 
the  opinion  of  the  party  who  added  them,  liberty  to  touch  at  Jamaica  was  not 
within  the  terms  of  the  original  contract.  Now  it  is  clear  that  a  ship  must  bb 
Beaworthy  at  the  time  when  she^sails;  the  assured  warrants  that,  and  whatever 
physical  necessities  may  interpose,  he  is  not  allo^'ed  to  deviate  from  the  rtricl 
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lenns  of  his  warranty.     It  is  clear,  too,  that  what  was  done  by  the  captain  in 
the  present  case,  was  done  without  fraud  and  for  the  best.     lie  went  from    {  291    | 
Cuba  to  Montego  Bay  for  (he  solo  purpose  of  procuring  more  m^'n.     Was  he 
jusli&ed  \%\  doing  this  or  not?     If  he  had  a  sufficient  crew  for  tho  voyage  at 
Cub«^  then  this  was  an  increase  of  the  risk;  he  bad  no  right  to  go  circuitously ; 
and  the  touching  at  Montego  Bay  would  thus  be  a  deviation  without  necessity. 
rPakc  it  the  other  way,  that  he  had  ten  men,  a  sufficient  crew  for  the  voyage, 
but  only  eight  of  them  engaged  f«  r  Liverpool  and  two  for  Montego  Ray,  and 
that  be  went  to  Montego  l>ay  to  procure  two  others  to  supply  the  placos  of 
ibose  who  were  to  leave  him;  then  the  ship  was  not  seaworthy  when  she  sail- 
ed fi'Ofn  Cuba,  because  the  captain  ought  then  to  have  had  ten  men  for  Liver- 
pool, and  not  eight  for  Liverpool  and  two  for  Montego  Bay.     Either  the  ship 
was  not  aeawortby  at  the  time  of  sailing,  or  their  has  been  a  deviation.     The 
jury  (bund  that  the  captain  put  in.'o  Montego  Bay  for  a  justifiable  cause,  even 
ihouf^b  there  had  been  no  alteration  in  the  policy;  but  we  go  on  the  circum- 
stance, that  the  ship  had  not  a  sufficient  crew  at  the  time  she  sailed,  and  that 
the  insurance  had  no  inception,  because  the  ship  was  not  seaworthy  at  the 
time  Qf  sailing. 

6.  Wedderburn  v.  Bell.  M.  T.   1107.  K.  B.   1  Camph.  I. 
•SssMmpstl  on  a  policy  of  insurance.     The  defence   rested  on  two  grounds:  ^  'l^ip  ^^  ' 
it.  Thai  the  ship  on  the  homeward-bound  voyage  was  not  properly  equipped  ***  "|* 
wirh  saiid;  and  Sndly.  That  she  had  not  a  sufficient  crew.     It  appeared  in  ev-^^^^j  ^^ 
idence  (hat  her  sails  to  be  used    in  stormy   weather  were  in  good  condition;  dered  asM 
but  that  her  roain-top-gallant-sail  and  studding-sails,  which  arc  useful  in  light  care  a«  pos 
breezes,  were  extremely  rotten,  and  almost  quite  unserviceable.  »'»bl«  from 

Lord  Ellenborough.     In  an  action  of  this  kind  the  plaintiffs  are  bound  to^^P'"**  ■■ 
prorOf  not  only  that  the  ship  was  tight,  staunch,  and  strong,  but  that  she  ^^^Jvom'the 
properly  equipped  with  sails  and  other   stores,   and  that  she  was  manned  with  perilioftbs 
a  sufficient  crew  to  navigate  her  on  the  voyage  insured.     These  are  conditions  sea.* 
precedent  to  the  policy  attaching;  and  if  they  were  not  complied  with,  so  that 
peril  was  enhanced,   from  whatever  cause  this  might  arise,   and  though  no 
fraud  was  intended  on  the  part  of  the  assured,  the  underwriters   may  answer, 
'^  we  are  not  liable.  "     The  hull  of  the  ship,   in  this  case,  was  sufficient  and 
peawortby;  but  it  appears  that  when  she  left  Jamaica  her  sails  were  highly  de- 
fective.    It  is  not  enough  that  a  ship  is  supplied  with  such  sails  as  are  cssen* 
(la/  to  her  safety  from  the  perils  of  the  sea,  and  which  might  enable  her,  if  not 
intercepted,  from  at   some  period   or  other  completing  her  voyage;  a  person 
who  underwrites  a  policy  upon  her  has   a  right  to  expect  that  she  shall  be  so 
equipped  with  sails,  that  she  may  be  able  to  keep  up  with  the  convoy«  and  get 
lo  her  port  of  destination  with  reasonable  expedition.     She  must  be  rendered 
as  secure  as  possible  from  capture  by  the  enemy,  as  well  as  from  the  dangers 
of  the  winds  and  waves. 
1.  Lea  v.  Beach,  and  Oliver  v.  Cowi.ey.  M.  T.   17G2.  K.  B.   1  Park.  Ins. 

343;  S.  C.    1  Marsh,  Ins.  153.  '  |   292  ] 

Tbe  plaintiff  had  purchased  a  ship,  and,    after  having  her  surveyed  by  pro- A  •hip, 
per  judges,  he  sent  her  into  the   dock,  and  there  hud  her  fully  repaired;  and  J,|j°"*,^***j 
the  ship-builder  was  ready   to  swear  that   he  effectually  repaired  her,  «s  he  ^      "^^J'*^^ 
thought,  having  done  all  that  was  required  to  make  her  a  good  ship;  she  then  soqq^^  ^f^^r 
was  taken  into  (he  government  service,  on  which  occasion  she  was,  as  usual,  wards  from 
surveyed  by  the  persons  employed   for  the   purpose;  she  sailed   out  of  the  l«teni  d« 
Thames,  and  arrived   al  Portsmouth,  but  being  very  leaky  with  bad  weather,  '•^*"  •■^"* 
the  admiral  ordered  her  to  go  m  and  undergo  a  survey  there.     This  was  done,  J^JU^JiJ^*^  ' 
and  it  was  found  on  opening  her,  that  some  timbers  near  her   keel  were  very  ^^^  the  lab 
bad,  insomuch  that  she  was  condemned  as  insufficient  to  proceed.     The  plain- ject  of  la 

•nrence 
•  If  •  ship  sail  on  a  voyage,  oarf  in  a  day  or  two  liccomo  leaky  and   foonder,  or  U  obli-  ^^"^  by  Sa 
ged  to  return  to  por»,  wilhoat  any  storm  or   visible  or  adequate  caujie  to  produce  such  an  'a«oo«»t 
effect,  the  pre^otrption  is  thBtstw  was  not  fcaworthy  when  sIjc  sailcd,i  a««  Monro  v.  Van- ■"*PP*'» 
«l«o,  I  Pkrk,  Im.  993. 
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who  knowi  tifis  having  insured  her,  applied  to  the  underwriters  for  the  loss;  the  defendant 
*^^P<  ®^  was  one;  and  the  plaintiff  insisted  he  had,  and  could  prove  that  he  had,  dono 
■uneiTaBd  ^^^^7  *hing  in  his  power  to  send  her  out  sulfrcient  and  good,  and  that  this  de- 
al! th«  par  ^^^^  ^^  ^  latent  cause  not  koown  to  hioi,  or  discovered  when  she  wu  turvej- 
tiei  have     «d,  or  in  the  dock  repairing. 

acted  bofia  Lord  Mansfield  said,  that  it  appeared  that  the  ship  had  died  a  natural  death, 
i*^**-  and  received  her  death  blow  before  the  insurance  commenced;  and  however 

innocent  the  plaintiff  was,  and  however  cautiously  he  had  acted,  the  under- 
writers were  equally  innocent;  and  the  implied  warranty  roust  and  ought  to 
have  its  effect,  and  the  plaintiff  must  make  the  best  of  a  bad  liargain;  he  had 
the  ship  (defective  as  she  was)  not  injured  from  any  sea  loss  after  the  insur- 
ance was  made. — The  plaintiff  was  nonsuited. 

(b)   OJiietUralUu, 
I.  Edex  v.  Parkinson.  T.  T.   1781.  K.  B.  Doug.  732. 
warrantT         ^^^  plaintiffs  insured  the  ship,  the  Young  Herman  Hiddinga,  and  her  car- 
tbouch  the  8^9  *'  ^^  ^^^  ^^^"^  L'Orient   to  Kotterdum,  warranted  a  neutral  ship  and  nea- 
ship  and     tral  property.''    The  ship  being  captured  in  the  course  of  her  voyage  by  some 
cargo  were  English  men-of-war,  the  plaint ifis  brought  this  action  against  the  defendant, 
neatral  pro  one  of  the  underwriters  on  the  policy,  stating   in  their  declaration,  that  the 
BdBcie&t"  ^®^®"***°t  subscribed  the  policy  on  the  28th   of  November,   1788,  and  aver- 
that  they     ^^'^^  '^^^  ^^®  '^'^^P  ^"^  cargo  were  at  that  time  neutral  property.     The  trial 
are  10  when  Came  on  before  Lord  Mansfield,  at  Guildhall,  at  the  sittings  afler  last  Easter 
the  riik       term,  when  a  verdict  was  found  for  the  plaintiflTs,  subject  to  the  opinion  of  the 
eoiaineneof  Court,  on  a  case  which  set  forth  (as  far  as  is  material)  as  follows:  The  ship  ia 
question  sailed  from  L'Orient,on  the  voyage  insured,  on  the  11th  of  Deceni- 
ber,  1780,   having  the  insured  cargo  on  board,   and  both  the  ship  and  cargo 
were  neutral  property  at  the  time  of  the  ship'n  departure  from  L'Orient,  and 
[  *9S  ]  so  continued  until  the  20th  of  December,  1780,  on  which  day,  hostilities  bar- 
ing commenced  between  the  English  and  the  Dutch,  the  Dutch  ceased  to'  be 
a  neutral  power,  and  the  ship  an  cargo  ceased  to  be  neutral  property.     They 
were  taken  on  the  25ih  of  December,    1780,  and  condemned  as  lawful  prize 
in  the  Admiralty  Court  on  the  19(h  of  February,    1781.     For  the  plaintiflb  it 
was  contended,  that  the  warranty  was  complied  with   by  the  neutrality  of  tha 
ship  and  cargo  at  the  time  when  the  voyage  commenced. 

Per  Cur,  It  is  a  general  principle  laid  down  by  Justice  Blackatone,  in  his 
Commentaries,  '*That  a  warranty  can  only  reach  to  things  in  being  at  (he 
time  of  the  warranty  made,  and  not  to  things  in  future;  as  that  a  horse  is 
sound  at  the  buying  him,  not  that  he  will  be  sound  two  years  hence;"  aee 
Black.  Com.  165.  In  the  case  of  Woolmer  v.  Muilman,  3  Burr.  H19;  S. 
C.  1  Blac.  427.  where  the  warranty  was  in  the  same  words  as  here,  the  judg- 
ment of  the  Court  was  for  the  defeiidant,  because  the  ship  and  goods  were 
not  neutral  from  the  first.  There  was  no  fraud  upon  the  defendant  in  this  caae. 
The  insurer  is  to  inform  himself  of  the  probability  of  safety  from  the  contion- 
ance  of  peace,  as  was  laid  down  by  Lord  Mansfield  in  the  case  of  Carter  v. 
Boehm,  3  Burr.  1905.  IJnO;  S.  C.  Blac.  593,  594.  If,  indeed,  the  property 
had  ceased  to  be  neutral  by  the  act  of  the  party  himself,  the  case  would  have 
been  different.  But  he  is  not  answerable  for  the  consequence  of  a  war  break- 
ing out  during  the  voyage.  To  make  him  so,  express  words  ought  to  hare 
been  used;  otherwise  the  construction  is  to  be  in  the  largest  and  most  advao- 
tageous  way  for  the  insured,  according  to  the  principle  of  th^  decision  in  the 
case  of  Gordon  v.  Morley,  2  Stra,  1265.  The  plaintiff  was  ready  to  have 
proved,  at  the  trial,  that  the  premium  at  the  time  of  this  insurance  would  have 
been  the  same  if  the  warranty  had  been  "  Dutch  property,"  instead  of  "  neu- 
tral property." 

2.  GoxELS  V.  Kensington.  E.  T.  1799.  K.  B.  8  T.  R.  230. 

^Apolieyoa     Action  on  a  policy  on  goods  in  the  ship  Dispatch,  warranted  Danish  shl^ 

•  ^P  '"'"  and  property.     The  loss  was  alleged  to  be  by  capture.     A  sentence  of  a  Bri- 

iMl    avoid  ^^^  ^^^'^  of  adcqiralty  was  produced,  stating  that  the  said  neutral  ship  Dia- 

patch,  wiib  tiie  eargo^  being  Danish  property,  had  been,  ander  the  aoUKiritjr 
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oflbelaw  of  nations  and  of  war,  and  agreeably  to  existing  treaties,  stopped  •^^bj  th« 
and  detained  by  the  commander  of  one  of  bis  Majesty^s  ships,  and  by  him  sent  "^"P  *^®' 
towards  the  port  of  Mole,  St.  Nicholas,  for  the  purpose  of  being  legally  exam-  ^*'^*J!^ 
ined,  under  the  command  of  Barrett,  a  midshipman,  and  two  men;  and  that  on  JJ^J^"f  ^* 
the  near  approach  to  the  port,  the  master,  siipercargo,  and  crow  of  the  saidiororfeit 
abip,  had,  in  direct  violation  and  breach  of  their  neutrality  as  Danish  subjects,  her  nem 
and  contrary  to  the  law  of  nations  and  the  faith  of  treaties,  forcibly  rescued  trality. 
and  taken  and  kept  possession  thereof,  till  again  captured  by  the  French  pri- 
vateer, and  she  was  again  captured  by  one  of  his  Majesty's  shrps;  and  the 
said  neutral  ship  and  cargo  were  therefore  adjudged  good  prize.      The  Court 
was  of  opinion,  that  the  sentence  of  the  Court  of  Admiralty  was  conclusive; 
that  this  vessel  had  bo  conducted  herself  as  to  forfeit  her  neutrality,  by  acting 
in  violation  of  that  neutrality,  and  contrary  to  the  law  of  nations  and  faith  of 
treaties.     That  as  to  the  question  concerning  the  right  of  searching  neutrals,    L  *^^  J 
it  was  said  by  the  Court,  that  before  the  late  armed  neutrality  it  was  consider- 
ed in  this  country,  and  so  decided  in  many  cases,  that  the  right  of  searching 
neutrals  was  part  of  the  law  of  nations,  and  that  such  right  was  supposed  to  be 
founded  on  reason.     Judgment  for  the  defendant. 

3,  Rich  v.  Pauker.  H.  T.  1708.  K.  B.  7  T.  R.  735.  S.  P.  BAnREV  v, 
Christie.  T.  T.  1804.  K.  B.  5  East,  398;  S.  C.  1  Smith,  462;  S.  C. 
3  B.  k  P.  208. 
It  appeared  the  ship  Atlantic  was  an  American  ship,  ai>d  the  property  o^^kJTVoJJI^ 
the  pJaintiflf^  a  native  citizen  of  the  United  States  of  America,  and  that  thei^  AiMri 

foods  were  American  property.     The  verdict  set  forth  the  treaty  between  can,  niMas 
France  and  the  United  States  of  America  in  1778,  in  which  it  was  agreed  that  nbe  ii 
{wieraUa)  that  the  ships  and  vessels  belonging  to  the  subjects  of  the  other  al-*^  navic* 
ly  must  be  furnished  with  sca-letters  or  passpoits,  expressing  the  name,  pro-Jfr  *f  **t^ 
peilj,  and  bulk  of  the  ship,  as  also  the  name  and  place  of  habitation  of  the  ^n  ihopri^i 
master  or  commander  of  the  ship;  that  it  might  thereby  appear  that  the  shipieges  of 
reaHy  and  truly  belonged  to  the  subjects  of  one  of  the  parties,  which  passport  that  flag, 
should  be  made  out  and  granted  according  to  the  form  annexed.     And  it  was 
farther  agreed,  that  if  the  ships  of  the  subjects  of  either  of  the  parties  should 
be  met  with,  either  sailing  along  the  coast  or  on  the  high  seas,  by  any  ships  of 
war  of  the  other,  or  by  any  privateers,  the  ship  of  war  or  privateers,  for  the 
■Yoiding  of  any  disorder,  should  remain  out  of  cannon  shot,  and  might  send 
tbeir  boats  on  bo.trd  the  merchant  ship  which  they  should  so  meet  with,  and 
might  enter  her  to  the  number  of  two  or  three  men  only,  to  whom  the  master 
or  commander  of  such  ship  or  vessel  should  exhibit  his  passport,  concerning 
the  property  of  the  ship,  made  out  according  to  the  form  inserted  in  that  trea- 
ty; and  that  the  ship,  when  she  should  have  shown  such  passport,  should  ba 
free  and  at  liberty  to  pursue  her  voyage,  so  as  it  should  not  be  lawful  to  mo- 
lest or  search  her  in  any  manner,  or  to  give  her  chase,  or  to  force  her  to  quit 
her  intended  course.      The  verdict  then  stated,  that  befbro  and  at  the  time  "oi 
sailing  of  the  ship,  &c.,  this  country  was  engaged  in  war  with  Erance;  and  that 
the  ship  when  she  so  sailed  from  London  on  her  voyage  for  Guernsey,  had  not 
on  board  any  sea-letter  or  passport  made  out  and  granted  for  her  according  to 
the  forms  annexed  to  the  treaty;  but  at  the  time  of  her  sailing  from  Guernsey, 
and  from  thence  continually  afterwards,  until  and  at  the  time  of  the  capture, 
abe  was  furnished  with  and'  had  on  board  her  such  a  sea-letter  or  passport, 
&c.  and  which  was  exhibited  and  shown  at  the  time  of  her  capture  and  loss  by 
the  master  of  the  ship  to  the  commander  of  the  French  privateer. 

Per  Cur,  The  warranty  thai  the  ship  was  American  docs  not  mean  merely 
that  (he  ship  wa.s  American  built,  but  that  she  was  entitled  to  all  the  privileges 
and  indemnities  of  an  American  ship,  otherwise  it  makes  a  difference  in  the 
Talue;  and  in  order  to  be  entitled  to  these  privileges  she  should  have  had  a 
passport.  The  assured  ought  to  disclose  to  the  underwriters  all  the  circum-  |  29$  ] 
stances,  within  bis  knowlcdeo  that  may  affect  the  quantum  of  the  risk.  Now 
if  the  underwriter  had  been  informed  that  this  ship  would  not  have  any  passport 
OB  board  is  the  first  part  oC the  voyage  bom  X,ondoti  to  Gu«rnm>y,  pernaps  tha 
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underwriter  would  not  have  insured  for  the  same  premium;  for  this  reason 
think  that  the  plaintiff  is  catitled  to  recover  in  this  action. 

4.   FtRNAXDEsr.  Da  Costa.   H.  T.  1768.  K.  B.  1  Park,  Ins.  245. 
A  policy  This  wa?  an  action  on  a  policy  of  insurance  on  goods  Indon  on  board  such  a 

Bpon  »***•?  ship,  warranted  a  Poriuguese.  The  insurance  was  made  during  the  French 
ForiuftBooo  ^*''»  when  the  premium  would  have  been  much  higher  on  an  English  ship., 
when  the  The  plaintiff  gave  partial  evidence  of  her  being  a  Portuguese,  and  that  she 
premiain  was  obliged  on  account  of  perils  of  the  sea,  to  put  into  a  French  port;  by 
on  an  Eng  which  the  cargo  was  spoiled.  This  was  admitted  by  the  defendant,  who  con- 
'"*'i*f »?  tended  that  during  her  stay  at  the  French  port  she  was  libelled,  and  condemn- 
be«m  inBclT®^  ^^  ^^^  being  Poriuguese;  and  that  although  the  goods  were  lost  by  a  differ- 
higher,  ^^^  peri],  yet  in  fact  the  ship  was  not  Portuguese  (being  insured  as  such),  and 
held  vitia  that  this  vitiated  the  policy  ab  iniiio;  and  this  was  agreed  to  be  law.  In  order 
tad  when  to  prove  that  she  was  not  Portuguese,  the  defendant  produced  the  sentence  of 
there  was  i-ondemalion,  and  the  cofirmation  thereof  in  the  courts  of  France,  and  an  an- 
her  havi'nc  ®^^®''  ^^^^  present  plaintiff  in  the  Court  of  Chancery  here  by  which  il  was 
been  eon  admitted  that  the  ship  was  condemned  as  not  being,  or  under  pretence  of  not 
demned        being,  Poriuguese. 

in  France,  Lord  Mansfield.  As  the  sentence  is  always  general,  without  expressing 
as  not  a  ^y^^  reason  of  the  condemation,  attested  copies  of  the  libel  ought  in  strictnes9 
ortafueae.  ^^  [i^yt^  been  produced,  to  show  upon  what  ground  the  ship  was  libelled  againat. 
But  as  the  plaintifl*  has,  by  his  answer  in  Chancery,  admitted  that  she  was 
condemned  as  not  being  Portuguese,  when  added  to  the  expression  used  in  the 
sentence  of  confirmation,  that  the  ship  was  condemned  in  the  Court  of  Prizes, 
there  is  sufficient  evidence  for  us  to  proceed  upon. — The  defendant,  the  ua- 
derwriier  had  a  verdict. 

5.  WooLMER  V.  Mun.MAy.  T.  T.  1763.  K.  B.  3  Burr.  1420;  S.  C.  1  Blac. 
Rep.  427.  S.  P.  Tubes  v.  Boudelock.  M.  T.  1813.  N.  P.  4  Esp.  108. 
If  propetty      Action  on  the  case  brought  for  the  recovery  of  a  total  loss  on  a  policy  ofia- 
warranied   surance,  made  on  goods  and  merchandizes  on  board  the  ship  Bona  Fortuna, 
not Vn  fact   *^  *"^  ^^^^  North  Bergen  to  any  port  or  places  whatsoever,  until  her  safe  ar- 
nentral,  the''^^^^  ^"  ^'^i^^^o'i-     It  was  underwritten  thus:  '^Warranted  neutral  ship  and 
inaured  can  property."     The  defendant  pleaded  the  general  issue,  and  paid  into  court  the 
Bot  recover,  premium  received  by  him  for  the  said  insurance.     This  cause  came  on  to  be 
*|^*'J'"8**      tried  at  Guildhall,  before  Lord  Mansfield,  when  it  was  admitted  that  the  plain- 
f*        tiff  had  interest  on  board  the  ship  to  a  large  value,  to  wit,  to  the  amount  of  the 
pen  from     ^^^^  insured.     The  ship,  with  the  goods  and  merchandizes  so  laden,  and  being 
another       on  board  her  afler  her  departure  from  North  Bergen,  and  before  her  arrival 
canae.         in  London,  proceeded  on  her  voyage,  and  wgs  by  force  of  winds  and  stormy 
weather,  wrecked,  cast  away,  and  sunk  in  the  seas;  and  the  said  goods  and 
merchandizes  were  thereby  wholly  lost.     It  was  expressly  stated,  ''  that  the 
[  396  ]  ship  or  vessel,  called  the  Bona  Fortuna,  and  the  property  on  board,  at  and  be- 
fore the  time  she  was  lost^  were  not  neutral  property,  as  warranted  by  the 
said  policy." 

Lord  Mansfield  and  the  rest  of  the  Court  were  of  opin'on  that  it  was  too 
clear  a  case  to  bear  an  argument.  This  was  no  contract;  for  there  was  a 
falsehood  in  respect  of  the  condition  of  the  thing  insured,  because  the  plaintiff 
insured  neutral  property,  and  this  was  not  neutral  property. 

6.  PoLLABD  V.  Bell.  H.  T.  180D.  K.  B.  8  T.  R.  434. 
The  extent  This  was  an  insurance  on  goods  on  board  the  ship  Juliana,  warranted  a 
to  which  a  Dane,  on  a  voyage  from  London  toTeneriffe,  with  liberty  to  touch  at  Guernsey 
quired  icTbe***^  Madeira,  for  account  of  persons  resident  at  Teneriffe;  and  the  loss  was 
docauient  i^QolAred  to  be  by  capture.  At  the  trial  a  verdict  was  found  for  the  plaintiff, 
ed  mnai  be  subject  to  the  opinion  of  the  Court  upon  a  case  which  stated  that  the  ship  was 
considered  a  Danish  ship  and  the  property  of  Danish  subjects,' and  previous  to-the  voyage 
^"fe  ^^'^h  *"^"''®^>  ^^^  ^  passport  signed  by  the  King  of  Denmark  for  a  voyage  from 
Tdw  ofna  Copenliagen  to  the  ports  in  the  East  Indies.  Egglesion,  the  captain  of  the 
fiona«aiid  ship,  siii led  froui  Copenhagen  oi  the  23rd  of  June,  1796,  having  on  board  a 
ID  tho«i      cargo  of  tar,  pitch,  €lc.,  and  arrived  ia  the  Thaaie3,  actordingto  verbal  ordeo 
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from  his  owners*  Sdd  of  July,  1796.     During  his  ptay  he  look  on  board  goods  treatiw 
for  the  owoera,  besides  those  in  question;  and  having  taken  out  clearances  for  ^b'c'i  ar«r 
Madeira  and  Guernsey,  sailed,  arrived  at  the  latter  place,  and  after  sailing  ^^"^*"iJ  >•* 
froai  ihence  was  captured  by  a  French  privateer  and  carried  into  Bourdeaux.  eoantry  i> 
At  the  I'une  of  the  capture,  and  during  the  whole  voyage,  the  Juliana  had  ODdoet  not 
board  the  passport  and  every  other  document  usually  carried  by  Danish  ships,  •blige  tho 
She  had  also  a  roU  (Pequipagey  containing  the  names  and  places  of  nativity  of  aentrtl 
the  officers,  but  not  of  the  crew,  only  slating  the  latter  generally  to  be  fixed  °^°*r*^ 
men  of  colour.     Captain  £ggIeston  was  born  in  Scotland,  of  English  parents.  ^^1^^^ 
He  was  not  naturalized  in  Denmark;  but  on  the  Gth  of  October,  1794,  poste- pecaliar 
rior  to  the  war  between  England  and  France,  he  obtained  letters  of  burgher-  lawi  andrv 
ship  in  Denmark,  but  had  no  domicile,  never  having  resided  there.     Proceed- Kalations  of 
tags  were  instituted  at  Bourdeaux,  before  the  tribunal  of  commerce,  which  ^^Hig^r^^ 
coodeoaned  the  ship  and  cargo,  except  one  bale  belonging  to  the  captain,  as^^^*'*' 
prise;  froon  this  sentence  Captain  Eggleston  appealed  to  the  civil  tribunal  of 
La  Gironde,  where  there  was  a  general  sentence  of  condemnation.     These 
sentences  referred  to  several  French  ordinances,  particularly  that  of  Mayne  v. 
Walter,  of  1778,  by  which  it  is  declared  that  all  ships  shall  be  confiscated 
whenever  there  shall  be  found  on  board,  a  supercargo,  merchant,  commissary, 
or  chief  officer,  being  an  enemy's.     It  is  not  necessary  to  state  these  senten- 
ces, because  the  Court  of  King's  Bench  were  of  opinion  that  the  efiect  of  these 
sentences,  and  particularly  of  the  ultimate  sentence  now  to  be  mentioned,  was 
to  coadetna,  not  on  the  ground  that  the  property  was  not  neutral,  but  because 
the  circumslaoces  of  the  captam's  being  a  Scotchman  was  a  violation  of  this 
ordinance.     From  the  two  former  sentences,  the  captain  appealed,  to  the  Su- 
preme Tribunal  of  Cassation  at  Paris,  which  decreed«as  follows;  '^  Having    r  ^^   < 
heard  the  parties,  the  tribunal,  considering  that  It  has  been  fully  proved  by  the    ^  ' 

coofession  of  Captain  Eggleston,  and  ascertained  by  the  judges  of  LaGironde, 
that  said  Captain  Eggleston  was  born  in  Scotland,  and  an  enemy,'  that  his  de- 
nization in  a  neutral  country  was  not  justified  according  to  law;  that  his  qua- 
lity of  enemy  sufficed  to  legitimate  the  prize;  that  the  tact  of  Captain  Eggles- 
ton being  a  Scot  and  an  enemy,  existed  independently  of  the  papers  on  board; 
that  in  consequence  all  remedies  of  nullity,  either  from  the  withdrawing  of 
some  of  the  papers  on  board,  or  from  the  non-application  of  the  seal  to  the  bag 
wherein  they  were  enclosed,  cannot  give  any  ground  to  cassation;  regrets 
the  request  of  Captain  Eggleston,  and  condemns  him  to  the  fine  of  150  franca." 
After  this  case  was  twice  argued, 

Per  Cur.     This  is  an  action  brought  on  a  policy  of  insurance  to  recover 
the  amount  of  a  loss  stated  in  the  declaration.     The  plaintifi*  proved  his  inter- 
est, and  the  loss,  and  prima  fade  proved  that  the  ship  was  Danish.     The  de- 
fence of  the  action  is,  first,  that  though  it  is  stated  the  ship  was  Danish,   she 
was  in  truth  the  property  of  an  enemy,   and,  therefore,  not  neutral;  and  sec- 
ondiy;  that  she  had  not  documents  on  board  to  prove  that  she  was  neutral. 
With  regard  to  the  first,  it  is  not  only  not  stated  as  a  fact,  nor  to  be  collected 
fay  reference,  that  she  was  not  a  neutral  ship,  but  it  is  expressly  stated  as  a 
fact  in  the  former  part  of  the  case  that  the   ship  was  a  Danish  ship  and  the 
property  of  Danish  subjects.     If  this  had  been  found   as  a  fact  on  a  special 
▼erdict  it  would  have  been  conclusive,  and  we  could  not  have  inferred  thecon- 
trarj  from  the  sentence;  but  referring  to  the  the  sentence,  it  comes  to  thisy 
that  it  here  appears  that  the  ship  was  a  Danish  ship,  unless  the  circumstances 
of  the  captain's  having  been  born  in  Scotland  is  evidence  to  show  that  it  was 
out  a  Danish  ship;  but  we  find  nothing  to  warrant  that,  either  in  our  own  law 
or  in  the  law  of  nations.     In  the  case  of  Mayne  v.  Walter,  the  Court  of  Ad- 
miralty in  France  condemned  the  ship,  because  she  had  an  English  supercar- 
ffo  on  board,  which  was  contrary  to  one  of  the  French  ordinances;  but  this 
Court  did  not  consider  that  the  circumstance  of  a  neutral  ship  having  on  board 
«n  English  supercargo  was  a  breach  of  neutrality.     So  here  this  ship  having 
on  hoard  a  native   of  Scotland,  is  no  proof  that  the  ship  in  question  was  not 
neutral.     As  to  (he  aecond  question,  if  the  ship  had  been  condemned  foraol 
VOL.  XI.  2«      . 
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condemned  generally  as  a  lawful  prize,  our  law  woold  have  considered  that  _ 
a  denial  of  her  neutrality;  or  if  the  ground  of  the  sentence  of  coodemnation 
had  been  that  the  ship  was  not  neutral,  that  also  would  hare  been  conclusive 
in  this  action.  But  by  referring  to  the-last  senteace,  which  we  consider  u 
the  sentence  of  dernier  resort,  it  evidently  appears  that  she  was  coDdenaQ€fd 
because  the  captain  was  bom  in  Scotland  and  an  enemy.  Our  opinion  then 
on  the  whole  is,  that  as  the  ground  of  the  sentence  of  condemnation  was  an 
infringement  of  an  ordinance  of  one  state,  it  does  not  appear  by  (hat  sentence 
that  the  ship  was  not  what  the  jury  found  her  to  be,  a  Danish  ship,  or  (hat  sUi^ 
was  condemned  for  having,  by  an  act  contrary  tathc  law  of  nations,  forfeited 
hor  neutrality. 
[  298  ]  7.  Barent  v.  Clagoett.  T.  T.   Iff02.  C.  P.  3  B.  &  P.  205. 

Bat  a  ibip  Policy  of  insurance  on  a  ship  warranted  American.  To  negative  this  \)raT- 
of  a  parti  ""^^^X*  ^  sentence  of  condemnation  of  a  French  cocrrt  at  St.  Dbniingo  wae 
enlaroa  given  in  evidence,  which  began  thus:  '^Condemnation  of  the  Engfish  ship 
tton  may.  Mount  Vernon.  Extract  from  the  books  of  the  office  of  the  provisional  tribu-* 
in  some  nal  respecting  prizes,  establuhed  at  St.  Domingo;  W.  F.  P.  Judge,"  fitc; 
f *Th\^w"  *°^  ^^^^^  stating  that  the  circumstances  of  papers  having  been  thrown  over- 
nifliy^by  a'  |'^®''^»  *^®  captain  and  supercargo  having  abandoned  the  ship,  the  captain  be- 
non-complP"^^  Portuguese,  without  a  certificate  of  his  naturalization,  and  the  United 
ance  with  States,  in  (heir  last  treaty  with  England,  having  suffered  to  be  added  to  the 
the  mani  articles  which  had  before  been  considered  as  contraband  of  war,  stores,  8tc., 
®'P?*  '^.T*  were  sufficient  motives  to  condemn  the  said  ship,  condemned  the  same  as  pro- 
aScM^of*  P®'^^  belonging  to  the  captor.  The  Court  beings  of  opinion  that  the  sentence 
ker  own  ®^  condemnation  proceeded  either  on  (he  ground  of  the  ship  being  nentra) 
toontry.  property,  or  on  the  ground  that  she  was  not  properly  documented,  so  as  to  en- 
title herself  to  the  privileges  of  a  neutral,  adjudged  the  sentence  to  be  concFo- 
sive  evidence  against  a  warranty  of  neutrality. 

8.  Havelock  v.  Rockwood.  T.  T.   1799.  K.  B.  8  T.  R.  268.  S,  P.  Oddt 

v.  BoviLL.    T.  T.   1802.    K.  B.  2  East.  413.  Hughes  v,  Cornelius, 

H.  T.   1660.  C.  P.  T.  Ray.  473;  S.  C.  Skin.  69.  Carih.   32.  2  Show, 

232.  Lk  Cadsev.  Eden.    E.  T.  1780.   K.  B.    Doug.  672.  Faith  v. 

Pearson.    H.  T.     I8I6.    C.  P.  6  Taunt.  439;  S.  C.  2  Marsh,    133. 

Geyer  v.  Aguilar".  T.  T.   1798.  K.  B.   7  T.  R.  68!. 

The  sen  This  was  an  action  upon  a  policy  of  insurance.     The  ship  Kensis  was  in- 

tence  of  a    gured  for  twelve  months,  and  during  that  period  was  captured  and  carried  into 

coorfof  ad  ^^''S®"' '"  Norway,  and  there  condemned  by  the  French  consul.     After  this 

roiralty.       wntence  the  ship  was  put  up  to  public  auction  at  Bergen,  by  the  public  officer 

held  in  the  ^S  ^^^  court  of  Denmark,  having  been  previously  advertised,  and  was  repnr- 


territoriea  chased  by  the  agent  of  the  plaintiff;  and  for  this  repurchase  money  the  plaio- 
«rent  i'  *  insisted  (if  not  entitled  to  recover  as  for  a  total  loss)  he  was  at  alt  evenU 
hie  alii  in    «»^*»*'f<l  ^o  8"  verdict.     The  Court,   after  hearing  two  arguments,  were  unaoi- 


the  war,  ™«>"8'7  of  opinion,  that  as  the  sentence  of  the  French  constil  in  a  neutral 
coadennn  country  was  contrary  to  tlie  law  of  nations,  and  void,  the  property  never  wta 
ing  proper  divested  out  of  the  original  owner;  and  that  therefore  the  money  paid  for  the 

liTorHrc^*  rP"''''^^''®  ^*^  *"  **^®  "*^"'®  ""^  ■  ransom.  The  ransom  acts  are  remedial 
ciMiye  evi  *^^'  ®"^  '"  ^^^  construction  of  guch  acts  it  is  the  rule  to  extend  the  remedy 
donee  a  f®  as  to  meet  the  mischief;  and  the  legishiture  intended  to  prevent  such  a 
gainst  a       transaction  as  the  present  taking  place,  because  it  would  take  away  the  chance 

in  auC'» 
having 

.  r J  — — "'ft  prohibited 

ransom  m  general  terms,  the  case  was  thought  to  come  whhin  the  mischiefs 

9  TV  ^®  ol«  *>*?.  ^^  K  ®  "^^ '^iM®  '""•^  ^®  prodoced  in  evidence  voder  the  seal  ef  the  eourt ; 
449,  Doag.  654;  7  T.  U,  697;  8  id.  19^.  438;  2  East,  47S;  9  id.  156.  ^ 


gainst  a  transaction  as  the  present  taking  place,  because  it  would  take  away  the  chan 
warranty  of  recapture.  The  circumstances  of  this  being  done  by  an  agent  at  an  au 
r  299  I  tion,  and  on  land,  were  deemed  immaterial,  the  acts  of  parliament  not  havii 
or  nentra.i  described  at  what  places  or  in  what  form  it  prohibited;  but  having  prohibit 
V*  ransom  m  iren«rMl  tArmo     *Ka  m*.a   »..- 4U u*  *_ ?.»•     .Y    "^    •     t. 


INSURANCE  .-.-q^Frarroirftef.  223 

afwiMt  which  those  Bialutes  wore  made  to  guard.  But  though  the  law  upon 
Che  tubjecl  of  capture  ia  insurances  is  so  clearly  defined,  that  at  thisi  day  it 
■aeon  almost  impossible  to  raise  a  question,  yet  it  formerly  occasioned  much 
doobt  and  ttligation  what  effect  a  recapture  might  have  upon  this  kind  of  con- 
tract, and  how  long  it  was  necessary  for  goods  to  remain  in  the  hands  of  the 
enemy,  in  order  to  divest  the  original  proprietor  of  his  property  in  case  of  a 
recapture. 

9.  LoTHiojf  V.  Henderson.  T.  T.  1803.  Dom.  Prac.  3  B.  &  P.  499. 
^    Per  Lawraace,  J.     A  warrant  of  neutrality  must,  I  conceive,  now  be  un-  Henee, 
^erstood  as  contaiDing  in  itself  (among  other  things)  a  stipulation  that  the  con-  ^heusach 
tract  ofassoraoce  ah^i  be  void,  if  the  subject  matter  warranted  neutral  be  con-  coode*^'  ^ed 
damned  as  eneaay 's  property;  and,  if  a  warranty  of  neutrality  contains  this  a  "hlp^nd 
sti|Niiatioa,  the  aentence  of  a  court  of  competent  jurisdiction  condemning  a  goods  a« 
diip  oa  account  of  its  want  of  neutralitry  is  the  proper  evidence,  according  to  *'  enemy'i 
every  priociple  and  rule  of  our  law,  to  determine  that  fact.  property;" 

10.  £vERiTU  V.  Hannam.  M.  T.  1815.  C.  p.  6  Taunt.  375. 

The  fiicts  are  detailed,  po9ij  302. 

Per  Cur.     The  question  is,  whether  the  assured,  shut  out  from  his  right  to  9**  ^^^^^ 
recover  in  the  first  instance  by  proof  of  the  violation  of  the  blockade,  has  re-  ^"j^f  ^'^^ 
placed  himaelf  in  a  situation  to  recover  by  proof  that  it  was  the  master,  and  not  JenJe'io  pro 
the  plainUff,  who  had  been  violating  the  blockade.     The  plaintiff  started  this  nonnced  b 
case  by  the  master^s  swearing  he  was  off  Norway,  sailing  for  Leith,  and  was  conclnsivo 
there  seized.     This  evidence,  if  it  stood  alone,  would  entitle  the  plaintiff  to  re-  axaioat  a 
corer.     The  defendant  put  in  a  seatence  of  condemnation  for  breaking  the  warranty  of 
blockade.     The  plaintiff  contended  that  so  much  of  the  captainV  evidence  "*"^'^'^^^' 
might  be  received  and  must  be  believed  as  was  not  inconsistent  with  the  sen- 
iesce;  that  when  the  master  swears  he  was  making  Leith  direct,  we  must 
disbeJieire  him,  and  believe  that  he  did  break  the  blockade  of  Norway,  but  that 
we  roust  believe  that  he  did  it  without  the  directions  of  the  owner,  and  that 
therefore  he  is  guilty  of  barratry.     On  consideration,  we  think  that  this  is  not 
sufficieot  evidence  so  to  &x  the  master  with  barratry  as  to  entitle  the  plaintiffs 
to  recover,  without  much  more  inquiry.     The  master  cannot  be  fixed  with  bar* 
ra^ry ,  unleas  he  acts  criminally ;  we  cannot  raise  that  charge  on  the  loose  ex- 
pression that  he  was  bound  for  Leith;  he  might  be  so,  and  yet  might  have  or- 
ders  to  touch  ia  Norway.     Observe,  it  is  on  this  ground  that  we  think  there 
ought  to  be  a  further  inquiry.     We  do  not  decide  on  the  point  of  pleading,  nor 
whether  a  seotence  of  condemnation  is  conclusive  evidence  up  to  the  extent 
of  fixing  barratry  on  the  master;  we  only  say,  that  in  this  case  there  is  not 
sufficient  evidence  to  prove  barratry.     We  therefore  think  that  the  rul^  must 
be  absolute  for  nonsuit. 

11.  Pollard  v.  Bbll.  H.  T.   1800.  K.  B.  8  T.  R.  438.  [  300  ] 

Grose,  J.  I  admit,  that  if  the  ship  had  been  condemned  generally  as  a  law- Or  as  law 
lul  prize  our  law  would  have  considered  that  as  a  denial  of  her  neutrality,  or  if  ^"'  P'^^i 
the  ground  of  the  sentence  of  condemnation  had  been  that  the  ship  was  not 
aeutral,  that  also  would  have  been  conclusive  in  this  action. 

la.  CuaisTiB  v.  Secretan.  E.  T.  1799.  K,  B    8  T.  R.  196.  o       h* 

ILenyon,  C.  J.     The  French  Court  of  Admiralty  did  not  condemn  the  9**>P  !„' "olatcd 
eod  cargo  for  a  non-compliance  with  the  treaties  that  subsisted  between  France  ^^  \^^  ^f 
mud  America:  if  they 'had  condemned  the  ship  and  cargo  for  having  violated  nations,  or 
such  treaty,  we  should  not  have  been  able  to  extricate  ourselves  from  the  ef-  the  faith  of 
feet  of  such  a  sentence.  treaties. 

IS.  Baring  V.  Roval  Exchange  Assurance  Company.  E.  T.  1804.  K.  B. 
5  East,  99.  S.  P.  Lotheon  v.  Henderson.  T.  T.  1803.  K.  B.  S  B.  ^ 
P.  499.  Baring  v.  Claoett.  T.  T.  1802.  C.  P.  3  B.  &  P.  201.  Bol- 
ton V.  Oladstonr.  £.  T.  1804.  K.  B.  5  East,  153;  S.  C.  2  Taunt.  85. 
1  Smith,  392;  3  Taunt.  51 1. 

A  foreign  court  of  prize  professes  to  condemn  a  ship  and  cargo  on  the  ground  Th*  adjnd 
of  an  infraction  of  treaty,  in  not  being  properly  documented,  &c.  as  required  i<:«^ion  w 
i>y  the  treaty  between  the  captors  or  captured.     On  the  question,  whether  ^°''^*' 
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€▼611  where  guch  sentence  13  conclusive  in  our  courts  ap^ainst  a  warranty  of  neutraKty  of 
*^  'u^"?***  such  ship  and  cargo,  in  an  action  upon  a  policy  of  insurance  against  the  un- 
derwriters, the  Court  said:  "  Does  not  this  sentence  of  condemnation  proceed 


noaneed  ap  specifically  on  the  ground  otlinfraction  of  treaty  between  America  and  France^ 
pear  on  the  in  the  ship  not  having  those  documents  with  which,  in  the  judgment  of  the 
face  of  it.to  French  court,  the  American  was  bound  by  treaty  to  be  provided?     We  do  not 
have  been   ^^y  ^\^^i  jj^gy  have  construed  the  treaty  righlly.     On  the  contrary,  suppose 
.^croneons;   jj^^p^  ^^  hsLve  construed  it  ever  so  iniquitously,  yet,  having  competent  jurisdic- 
tion fo  construe  the  treaty,  and  having  professed  to  do  so,  we  are  bound  by 
that  comity  of  nations  which  has  always  prevailed  amongst  civilized  states,  to 
give  credit  to  their  adjudication   when   the  same  question  arises  here  upon 
which  a  foreign  court  has  decided.     After  arguing  for  hours  wo  must  come 
to  the  same  conclusion  at  last,  that  the  French  court  has  specifically  condemn* 
ed  the  vessel  for  infraction  of  treaty,  which  negatives  the  warranty  of  neetraU 
ity.     Their  having  distrinctty  adjud</ed  the  vessel   to  be  good  prize,  upon  a 
ground  within  their  jurisdiction,  uiilesss  we  deny  their  jurisdiction,  we  are 
bound  to  abide  by  that  judgment.      Wherever  a  case  occurs  of  a  condemna- 
tion by  a  foreign  court  on  the  ground  ofex-parie  ordinances  only,  without  in- 
ferences from  them  to  show  an  infraction  of  treaty  between  the  nation  of  the 
captors  and   the  captured,  and  referring  the  judgment  of  the   Court  to  the 
1  .30:1    I  breach  of  treaty,  we  shall  be  glad  to  hear  the  case  argued,  whether  such  ordi- 
nances are  to  be  considered  as  furnishfng  rules  of  presumption  only  against  the 
neutrality,  or  as  positive  laws  in  themselves,  binding  other  nations  proprio 


reginel 


Nor  can  a  ^4.  HoRNEYER  v.  LocKiNGTox.  H.  T.    \SH.  K.  B.    15  East,  46. 

fact  slated       The  goods  insured  were  laden  on  board  the  ship  in  the  port  of  London.  She 
in  the  con    sailed  with  a  licence,  and  took  on  board  simulated  papers,  representing  that 
demnation   gj^g  came  from  Berghen,  in  Norway.     Sweden  being  then  at  war  with  Russia^ 
^ifct^d^bv     '^®  arrived  at  Goltenhurgh,  from  whence,  aller  receiving  orders,  she  proceed- 
liie inf ared '  ^^  to  and  arrived  at  Riga,  were  her  papers  were  taken,  and  her  hatches  im- 
mediately sealed  down  by  the  government  officers,  until  her  papers  could  he 
seht  to  St.  Petersburgh  to  be  examined;  and  on  such  examination  orders  were 
immediately  sent  to  Kiga  to  seize  the  ship  and  cargo,  which, was  done,  and 
she  was  afterwards  condemned  with  her  cargo,  on  the  ground  of  having  simu- 
lated papers  on  board.     This,  Lord  Ellenborough  held,  was  not  a  mooring 
twenty-fotir  hours  in  safety,  there  having  been  an  incipient  seizure  iromedi-* 
ately  on  her  arrival,  which  ended  in  her  condemnation. 

Lord  Ellenborough,  C.  J.  then  said,  on  motion  for  a  new  trial,  "  I  do  not 
pronounce  whether  the  carrying  of  simulated  papers  was  or  was  not  an  en- 
hancement ol  the  risk  insured;  but  my  opinion  is  founded  on  the  effect  of  the 
«entence  of  condemnation,  which  has  proceeded  upon  the  mere  personal  act 
of  the  assured  in  carrying  such  papers,  which  it  treats  as  a  crime,  and  which 
act  is  thereby  proved  to  have  been  the  efficient  cause  of  the  loss,  the  very 
ground  of  the  condemnation.  How  then  can  the  underwriter  be  answerable 
for  a  loss  which  happened  from  an  act  of  the  assured  done  without  his  leave?** 
The  other  judges  concurred  with  his  lordship  in  this  opinion. 
.  15.  Geter  v.  Aguilar.  T.  T.  1798.  K.  B.  7  T.  R.  681.  Barrt  v.  Rotal 
^ielusWe,  Exchange.  E.  T.    1801.  K.  B.  5  East,  99. 

•ven  if  the*       ^7  *^i®  sentence  of  a  French  court  of  admiralty,  it  appeared  that  the  ship 


Swconll'**"  requisite  within  the  meaning  of  the  treaty  of  commerce  between  France  and 

tmciion  of  America. 

a, treaty.  Per  Cur.     We  come  to  decide  this  case  bound  and  shackled  by  certain 

rules,  from  which  we  dare  not  depart.  The  acts  of  pirates  are  to  be  treated  as 
the  acts  of  pirates;  they  do  not  profess  to  have  any  civil  code  of  laws  by'which 
they  are  to  be  restrained.  But  civilized  nations  profess  to  be  governed  by 
certain  rules,  and  the  comity  due  from  the  courts  in  one  country  to  those  in 
another  induces  them  to  give  credit  to  each  other's  acts;  and  so  we  must  con* 
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tfove  to  act  in  titifl  eountiy,  tiiitil  the  legislature  shall  think  fit  to  forbid  it. 
There  is  the  same  comity  between  the  different  courts  in  this  kingdom.   Where 
there  has  been  a  proceeding  in  the  Exchequer,  and  a  judgment  on  record,  as 
long  as  the  jadgment  remains  in  force,  it  is  obligatory  on  the  paKies  who  have 
cWil  rights  depending  on  the  same  question.      Not  long  after  Lord  Mansfield   [  302  f 
came  into  this  court,  in  an  action  brought  against  an  ofncer  of  the  Customs  of 
Sxciae,  he  was  told  by  Mr.  J.  Denison,  that  as  the  question  had  been  already 
decided  in  the  Exchequer  by  a  condemnation  of  the  goods  seized,  the  judg- 
ment of  that  court  was  conclusive  in  favour  of  the  defendant.     Here,  at  first, 
Lord  Mansfield  doubted  the  propriety  of  that  opinion;  but  on  inquiry,  finding 
that  Mr.  J.  Dentaon  was  right,  he  acquiesced,  and  always  afterwards  acted 
upon  it     We  admit  the  cases  of  Mayne  v.  Walter,  and  Saloucci  v.  Jdhnson^ 
npto  tbair  extent;  we  admit  that,  if  a  foreign  court  of  admiralty  proceed  on 
grounds   contrary  to  the  law  of  nations,  their  judgment  ought  not  to  have 
weight  in  the  courts  of  this  country.      But  let  us  see  what  this  case  is.      The 
ground  on  which  the  courts  in  France  proceeded  was,  that  this  was  a  capture 
of  enemy's  property;  and  it  certainly  is  not  contrary  to  the  law  of  nations  to 
condemn  a  ship  on  that  ground.     Whether  or  not  these  courts  arrived  at  that 
conclusion  by  proper  means,  we  are  not  at  liberty  to  inquire.  Here,  the  ques- 
tion is,  whether  they  have  not  stated  as  the  ground  of  condemnation  a  ground 
which  will  bear  them  out,  supposing  it  to  be  true;  and  we  are  clearly  satisfied 
that  they  have.    They  concluded  from  the  evidence  that  this  was  enemy's 
property;  not  indeed  in  the  formal  language  of  our  courts  of  justice,  but  they 
say  in  substance,  we  think  this  is  enemy's  property,  and  therefore  we  condemn 
the  ship  and  cargo.     Now  that  determines  this  case;   for  as  long  as  the  fo- 
reign judgment  is  binding  upon  us,  the  conclusion  that  we  must  draw  from  the 
jui^ments  in  this  case  in  France,  is  that  the  property  which  was  warranted  to 
be  American,  is  found  by  that  judgment  not  to  be  American  property.     We 
felt,  this,  however,  as  the  grossest  injustice  towards  the  Americans.    The 
French  courts  seem,  in  this  instance,  to  have  proceeded  on  Algerine,  nay,  on 
worse  principles,  because  they  professed  to  proceed  according  to  law,  but  in 
reality  made  the  law  a  stalking-horse  for  an  act  of  piracy.     But  we -cannot 
now  question  the  legality  of  their  decision;  we  are  bound  to  decide  according 
to  the  law;  it  \a  our  duty.     Jus  dicere  et  non  dare. 

ae,  EvERiTH  V.  Hannam.  M.  T.   1815.  C.  P.  2  Marsh,  72;  S.  C.  6  Taunt. 

375. 
Action  on  a  policy  of  insurance.  Tho  captain  of  the  Wilhelmina,  on  the  part  So,  a  jadg 
of  the  plaintiffs,  stated  that  the  ship  sailed  from  Aarhuus,  in  Jutland,  with  amrat  af 
cargo  of  corn,  bound  for  Leith,  on  the  26lh  of  Mny,  1814;  that  he  was  pursu- ««»^»a* 
ing  hie  direct  course  for  Leith,  as  far  as  the  wind  and  currents  would  permit,  ^'^'LJJJfto 
without  any  other  object  or  intention;  that  the  currents  carried  him  nearer  ^  i^,^^  ^ 
than  he  intended  to  Norway,  which  was  then  under  blockade  by  the  Swedish  blookada^ 
government,  and  that  on  the  30th  of  May,  the  ship  being  then  about  five  Ger-aflTords  cea 
man  miles  from  Ahrendahl,  on  the  coast  of  Norway,  was  taken  by  the  Swedish  <:(v*l^e  •▼! 
frigate  Eurydice,  and  carried  into  Gottenburgh.     On  the  part  of  the  defendant  ^J*"****^ 
the  sentence  of  condemnation  by  the  Swedish  Court  of  Admiralty  was  P'oduc- ^jjj^  JJ  ^1^ 
ed,  which  stated  that  from  the  situation  in  which  the  Wilhelmina  was  found,  it  bloakad*; 
clearly  appeared  that  the  captain  had  endeavoured  to  enter  a  port  of  Norway, 
and  on  that  ground  the  condemnation  proceeded.     It  was  then  contended,  for 
the  plainti/&,  that  the  sentence,  if  it  proved  the  breach  of  the  blockade,  also 
proved  barratry  on  the  part  of  the  captain.     It  appeared  that  the  ship  was   [  90S  ] 
bound  by  the  owners  for  Leith,  and  that  the  defendant  could  not  set  up  as  a  de- 
fence to  a  loss  by  seizure,  that  that  seizure  was  authorized  by  the  barratrous 
act  of  the  captain,  when  the  same  evidence  would  entitle  the  plaintifs  to  re- 
cover as  for  a  barratry.     A  verdict  was  found  for  the  plaintiffs;  the  Chief  Jus- 
tice reserving  three  points  for  the  consideration  of  the  court:   1st.  Whether 
the  sentence  was  conclusive  evidence  of  the  breach  of  blockade  so  as  to  pre* 
ehrde  the  plaintiffs  from  recovering?   2nd.  lYhether  the  sentence,  coupled 
"^^  the  testimony  of  the  captain^  that  the  ship  was  bound  for  Leith,  were  alao 
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Gonclusiye  evidence  of  barratry  ?   And  drd.  Wlieifaer,  if  it  were,  the  plaiatiffii 
would  be  entitled  to  recover  on  that  ground  without  a  count  for  barratry  ? 

Fer  Cur,  The  plaintiffs  commenced  their  case  by  calling  the  captain,  who 
stated  that  he  was  bound  for  Leith,  (hat  he  pursued  that  course  as  far  as  he 
was  able,  and  that  he  was  taken  about  five  German  miles  from  the  coast  of 
Norway  by  a  Swedish  frigate;  so  far  the  plaintiff  would  have  been  entitled  to 
recover.  But  then  the  defendant  gave  in  evidence  the  sentence  of  condemna- 
tion, by  which  it  appeared  that  the  ship  had  broken  the  blockade,  and  had 
been  condemned  on  that  ground.  This  being  proved,  the  plaintiffs  contended 
that  though  the  blockade  had  been  violated,  yet  taking  it  with  the  captain's 
evidence,  that  the  owners  had  given  him  instructions  to  proceed  to  Leith,  that 
violation  must  be  considered  as  an  act  of  barratry  on  his  part.  Thus  much  of 
his  evidence  they  are  desirous  of  receiving,  but  they  wish  to  reject  the  rest, 
as  being  contradicted  by  the  sentence  of  condemnation.  The  Court  are  ac- 
cordingly desirous  to  conclude  from  the  captain's  evidence,  that  his  directions 
were  to  go  to  Leith,  and  from  the  sentence  that  he  had  committed  a  breach  of 
the  blockade,  which  it  was  contended  was  an  act  of  barratry  on  his  part.— > 
Even  supposing  the  law  to  be  as  the  plaintiffs  contend,  we  are  of  opinion  that 
the  evidence  did  not  warrant  it,  and  that  it  required  much  more  inquiry,  even 
on  that  principle,  to  fix  the  captain  with  barratry;  that  cannot  be  done,  unless 
he  act  criminally;  and  to  say  that  he  broke  the  blockade  in  disobedience  to  the 
instructions  of  the  owners  for  some  private  interest  of  his  own,  is  too  strong 
an  inference  from  the  evidence  as  it  stands.  The  ship  might  have  been  bound 
for  Leith,  and  yet  might  have  received  directions  to  touch  at  Norway,  and  for 
other  reasons  she  might  have  gone  thither,  without  any  imputation  of  barratry. 
On  this  ground,  therefore,  we  are  of  opinion,  that  the  plaintiffs  cannot  resort 
to  their  claim  for  barratry.  We.  do  not  decide  whether  they  could  or  could 
not  have  done  so  on  the  present  declaration,  supposing  the  facts  had  borne 
them  out;  nor  whether  in  an  action  against  the  underwriters  for  the  barratry-, 
of  the  master,  the  sentence  of  condemnation  be  so  conclusive  as  to  preclude 
aay  other  evidence  from  being  received  to  rebut  it;  we  only  decide  that  the 
facts  of  this  case  do  not  afford  sufficient  evidence  of  barratry* — ^Rule  absolute. 
See  Campb.  143;  8  East,  126. 
[  304  ]  17.  Calvert  V.  Bovill.  T.  T.  1798.  K.  B.  7  T.  R.  523.  Pollard  v.  BsLt. 

T  T.  1800.  K.  B.  8  id.  434.  S.  P.  Bird  v.  Appleton.  E.  T,  1800.  K. 

B.  8  id.  562.  Price  v.  Bell.  T.  T.  1801.  K  B.  1  East,  663.  Bernabdi 

V.  MoTTEAUx.  H.  T.  1781.  K.  B.  Doug.  575.  Fisher  v.  Otle.  T.  T. 

1808.  K.  B.  Campb.  418. 

Bet  it  bsi        In  an  action  on  a  policy  of  insurance  on  the  captain's  goods  and  private  ad- 

AkI  U"^!      venture,  warranted  American  property,  on  board  the  ship  Friends,  at  and  from 

eoBdlma     I<<ondon  to  Virginia,  a  sentence  of  a  French  Court  of  Admiralty  was  produced 

thaibip  or  which  was  to  the  following  effect:  ''  Forasmuch  as  the  true  destination  of  the 

goedcMi     ship  was  for  the  English  islands,  having  been  hired  and  loaded  at  London,  and 

aeoeant  of  that  there  has  been  found  on  board  her  eighty  barrels  of  gunpowder,  the  Couii 

the  viola      declares  the  said  brig  Friends,  together  with  her  cargo  a  good  prize.''     The 

wm  pri      ^^ui^  of  King's  Bench  held  that  this  sentence  was  not  conclusive  against  th« 

vatfordin    warranty  of  neutrality,  the  facts  of  the  case  and  the  reasons  expressly  given 

aaoo;  leading  to  a  contrary  conclusion.     If  the  sentence,  indeed,  had  condemned 

the  goods  because  they  were  the  property  of  an  enemy,  that  judgment  would 

have  been  conclusive,  but  they  have  given  other  reasons  for  their  sentence.— > 

See  3  B.  &  P.  21G;  5  East,  155;  2  Tnunt.  85. 

18.  Oddy  v.  Bovill.  T.  T.  1802.  K.  B.  2  East,  473. 
Nor  is  a  Per  Lawrence,  J.     The  question  is,  whether  this  sentence  of  condemnation 

.sontoDoo  of  be  conclusive  evidence  that  the  property  insured  was  British,  and  consequent- 
tklaavair  ^X  ^^•^  *^®  warranty  of  its  being  neutral  was  not  complied  with?  The  argu- 
able, if  it  D^ii^  w^  attempted  to  be  carried  into  a  wider  field,  than  we  think  fit  now  to 
appMrthat  enter  into,  since  the  case  of  Hughes  v.  Cornelius  (T.  Ray.  473;  Skin.  59;  and 
too  Goart  2  Show,  232.),  and  a  long  string  of  authorities  which  have  followed  that  deci- 
iras  aoteoB  sion.     We  must  now,  therefore,  take  it  for  granted,  that  if  this  sentence  were 
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gtren  by  a  court  of  competent  jurisdiction,  it  is  conclusive  upon  the  point  then  atitvtod 
in  jadffment,  namely  against  the  neutrality  of  the  property.     The  case  of  the  *®^?']'^ 
Fiad  Oyea  has  been  made  the  basis  of  the  argument,  to  show  that  unless  the  i^i^-^^ 
prize  court  were  constituted  according  to  the  law  and  practice  of  nations,  it 
coald  have  uo  jurisdiction.     If  there  were  no  other  case  on  the  subject,  deter- 
mined by  the  same  learned  judge,  to  explain  how  far  he  meant  to  go  in  that 
case,  it  might  he  doubtful,  from  somo  expressions  then  used,  whether  it  did  not 
extend  to  a  case  circumstanced  like  the  present ;  but  if  we  look  at  his  other 
decisiohs  on  this  subject,  particularly  in  that  of  the  Christopher,  though  I  do 
not  mean  to  say  that  it  is  directly  in  point,  it  sufficiently  appears  from  the  rea- 
sons assigned  by  him  in  giving  judgment,  to  what  extent  the  doctrine  laid  down 
by  him  in  the  r  lad  Oyen  case  should  be  understood;  and  that  he  did  not  in- 
tend to  deny  the  legality  of  such  sentences  of  condemnation  by  the  captors  in 
the  country  of  a  co-belligerent  or  ally  in  the  war;  because,  as  ho  observes, 
there  is  a  common  interest  between  such  on  the  subject,  and  both  governments 
may  be  presumed  to  authorize  any  measures  conducing  to  give  etfect  to  their 
•  arms,  and  to  consider  each  other's  part  as  mutually  subservient.     This  very    |  305  1 
question  appears  to  have  arisen  in  several  subsequent  cases,  and  in  the  case 
of  the  Betsy  Kruger,  in  August,  1800,  seems  to  have  been  considered  by  the 
advocates  as  so  thoroughly  understood  and  set! led,  that  the  question  of  law 
was  waived  as  one  not  to  be  discussed ;  and   the  Court,  proceeding  on  -the 
ground  that  the  condemnation  was  legal,  directed  further  proof  to  be  made  of 
the  fact  of  the  transfer.     We  find  then  this  question  already  determined,  by  a 
court  having  peculiar  jurisdiction  in  cases  of  this  sort,  of  which  we  have  only 
incidental  jurisdiction.     That  determination,  therefore,  is  as  conclusive  on  us 
as  to  the  proper  rule  of  decision  ns  a  judgment  of  the  common  law  courts  on 
a  question  of  real  property  would  bo  in  the  civil  law  courts. 

19,  SiPFKRN  V.  Lee.  T.  T.    1807.  C.  P.  2  N.  R.  489. 
Per  Heath,  J.     The  conclusive  effect  of  the  sentence  of  condemnation  "^f^jJIi** 
now  settled;  whether  is  not  the  same  effect  to  be  given  to  the  sentence  of  ac-  no^  is  as 
quittal?     Prize  or  no  prize  ought  to  bo  decided  by  the  law  of  nations,  and  that  coBclwiire 
law  must  be  collected  from  the  writers  upon  the  subjects,   and  from  thetrea-aa  a  aan 
ties  existing  between  lotions.     In  Barzilloy  v.  Lewis,  noncompliance  with  the*"®* ®r***» 
provisions  of  the  treaty  of  Utrecht,  by  a  ship  warranted  Dutch,  waa  held  to  ^•""'»"**•■• 
be  fatal,  because  the  provisions  of  that  treaty  were  part  of  the  law  of  nations. 
20.    Bernardi  v.  Motteaux.   H.  T.   1781.  K.  B.  Doug.  575. 
The  de/etidant  underwrote  the  policy;  that  the  ship  was  taken  by  a  French ^yj^^^  ^j^^ 
frigate  called  La  Magicienne,  as  she  was  sailing  from  Venice  on  her  voyage  to  natnrs  and 
London;  that  the  plaintiff  offered  to  give  evidence  on  the  trial  that  the  property  constititien 
of  the  ship  and  the  property  of  the  cargo  were  neutral,and  that  the  papers  belong-  of  the  hr 
ing  to  the  ship  fellover  board  by  accident  after  she  was  brought  to  by  the  French  •iff'*  *•■** 
frigate;  but  thedefendant  objected  to  such  evidence  being  received,  and  produc-  \^"*|[J|J| 
ed,  astho  ground  of  his  objection,  the  sentence  of  the  condemnation  of  the  ship  in  ||^  f^oeaf 
the  French 'Admiralty  Court,  which  was  read  and  is  as  follows:  ^^{Mnaria,  The  the  sen 
Joonna,)  Louis   Jean  Marie   do  Bourbon,  Duk  de  Penthievre,   Admiral  of  t«ace,  re 
France,  seen  by  us,  the  Proces  Verbal  made  on  board  the  saow  Joanna,  taken  coq«6  raait 
by  the  King's  frigate,  La  Magicienne,  commanded  by  M.  de  Boades,  dated  J^©      osed 
the  2nd  of  December  last,  signed  Saint  Owcy,  steward,  Bour^t,  Deminieo  jngt'iJ^^V 
Zane,  seen  by  the  captain  commander,  signed,  Boades,  purporting,   that  the  asrtsin  tha 
said  ^nd  of  December  last,  at  five  o'clock  in  the  evening,  his  said  Majesty 's  cro and  sod 
frigate^  La  AJagicienne,  commanded  by  the  said  Captain  de  Boades,  being  ten  ■ovndation 
leagues  east  of  Cap  des  Moulins,  having  discovered  a  snow  steering  south- ^'^  **'®  ■•* 
south-west,  the  wind  south-west,  and  having  come  up  with  her,  and  stopped  ^^^^' 
her,  under  Venetian  colours,  after  an  hour's  chase,  the  said  M.  de  Boades  or- 
dered the  captain  to  bring  on  board  his  muster-roll,  passport,  and  bilb  of  lad- 
ing, whh  which  order  the  captain  did  not  readily  comply,  under  a  pretence 
that  the  aea  waa  rough,  and  that  his  long-boat  was  leaky;  but  being  at  last 
obliged  to  comply,  upon  threats  being  made  of  firmg  on  him,  and  being  como 
<m  board,  he  declared  that  in  getting  up  the  ship's  side  the  box  oootaimng  bis   L  ^^  > 
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muster-roll,  his  patents,  and  passport  had  fallen  from  his  pocket  into  the  ses, 
qnd  only  showed  his  bills  of  lading,  by  which  they  found  the  said  snow,  the 
Joanna,  of  fourteen  men,  including  officers,  commanded  by  Dominico  Zane, 
of  Venice,  sailed  from  Venice  the  2oth  of  September  with  a  cargo  of  twelve 
bales  of  silk,  dried  raisins,  oil,  cream  of  tartar,  potash,  and  other  effects  men- 
tioned in  the  bills  of  lading  by  him  exhibited,  for  the  account  of  sundry  per* 
sons  in  Venice,  consigned  to  sundry  merchants  in  London,  whither  he  was 
bound.  These  goods  going  into  an  enemy's  country,  and  the  loss  of  his.  pa- 
pers, which  had  fallen  into  the  sea,  raising  suspicions,  the  said  snow  had  been 
stopped,  and  carried  by  his  said  Majesty's  frigate  La  Magicienne  to  America, 
where  she  had  been  put  into  the  hands  of  the  counsel,  after  the  said  Saint 
Owey,  lieutenant,  acting  as  steward,  and  the  said  Bouret,  ensign  on  board 
the  said  frigate,  had  pnt.  their  seal  on  the  said  snow,  where  they  found  no  pa- 
pers, and  taken  on  board  the  said  ship  ten  of  the  said  snow's  crew,  who  were 
replaced  by  six  men  from  on  board  La  Magicienne,  and  three  from  the  Ata- 
lanto,  with  a  coasting  pilot,  who  have  brought  the  said  snow  into  the  port  of 
Almericb.  The  premises  considered,  we,  by  virtue  of  the  power  delegated  to 
us  as  aforesaid,  have  declared,  and  declare  as  good  prize,  the  ship  the  Joanna, 
her  tackle  and  apparel,  together  with  the  goods  of  her  cargo,  and  do  adjudge 
them  to  the  captors;  that  in  consequence  of  this  decree  the  whole  be  sold  (if 
not  already  done)  in  the  usual  manner,  and  the  produce  divided  according  ta 
the  desire  and  ordinance  of  the  King,  made  the  28th  of  March,  1778.  We 
order,  by  these  presents,  the  Vice-consul  of  France  at  Almerico,  to  look  to 
the  execution  of  this  our  ordinance,  and  thereby  authorize  and  command  the 
first  tipstaff  or  serjeant  to  proceed  in  all  forms  or  requests  thereto.  Done  at 
Paris,  the  13th  of  January,  1779.  Bigot."  The  question  stated  for  the  opin- 
ion of  the  Court  was,  whether  the  said  sentence  was  not  conclusive  evidence 
against  the  plaintiff 's  recovering  in  this  action?  If  the  Court  should  not 
think  it  conclusive,  then  a  verdict  to  be  entered  for  him;  if  they  should  think 
it  conclusive,  then  a  nonsuit  to  be  entered. 

Lord  Mansfield  said :  The  first  principles  are  clear  and  admitted.     All  the 
world  are  parties  to  a  sentence  of  a  court  of  admiralty.     Here  there  is  a  mo- 
nition published  at  the  Exchange,  and  in  other  countries  at  some  place  of  gen- 
eral resort,  and  any  person  interested  may  come  in  (3  B.  &  P.  345.)  and  ap- 
peal at  any  time  if  there  has  been  no  laches;  if  there  has,  the  time  of  appeal 
IS  limited;  but  the  sentence,  as  to  that  which  is  within  it  is  conclusive  against 
all  persons,  unless  reserved  by  the  regular  court  of  appeal.     It  cannot  be  con- 
troverted, collaterally,  in  a  civil  5uit.     The  difficulty  here  is,  what  the  ground 
was  on  which  the  French  Court  of  Admiralty  went,  whether  the  ground  of 
enemy's  property,  or  that  of  papers  being  thrown  overboard.     By  the  mari- 
time law  of  all  countries,  throwing  papers  overboard  is  considered  a  strong 
presumption  of  enemy's  property,  and  upon  that  principle  the  arret  of  1778  ts 
founded.     But  in  all  my  experience  in  England  I  have  never  known  a  con- 
demnation on  that  circumstance  only.     It  is  made  use  of  as  a  strong  ground  of 
suspicion.     The  Court  is  very  rigid.    It  is  difficult  to  find  out  what  the  ground 
.   _^  -^  this  sentence  was;  I  incline  to  think  the  Court  went  upon  the  ground  of 
L  ^v*  J  enemy^s  |yreperty,  and  considered  the  want  of  papers  as  a  strong  presumption 
of  that  fact;  but  they  did  not  examine  the  captain  upon  interrogatories  aa  to 
the  contents  of  the  papers;  and,  upon  the  whole,  enough  does  not  appear  on 
this  obscure  sentence  to  ascertain  precisely  upon  what  it  was  founded,  and 
some  other  method  ought  to  be  taken  to  inquire   what  the  ground  of  it 
As  to  whatever  it  meant  to  decide,  we  must  take  it  as  conclusive. 
Willes,  and  Ashurst,  Justices,  concurred  with  his  lordship. 
Buller,  J.,  said,  that  to  be  sure  the  sentence  was  obscure;  but  taking  t( 
together,  he  did  not  think  there  was  much  difficulty  in  discovering  the  grounds 
of  it.     The  two  circumstances  of  the  cargo  being  consigned  to  the  enemty, 
and  the  fiilling  of  the  papers  into  the  sea,  are  stated  as  the  grounds  of  suspi- 
cion.    The  latter  circumstance,  papers  falling  into  the  sea,  could  raise  no  olb- 
«r  au^icion,  nor  a  presumption  of  any  thing  else  but  the  property  being 


aij's  property,'  it  follows,  therefore,  (bat  the  condemnation  went  upon  tbat 
groQod.  If  it  had  gone  upon  a  wilful  throwing  papers  overboard,  that  would 
have  been  stated  substantively  as  the  ground.  In  the  first  place,  lay  the  arret 
out  of  the  caae,  and  Chen  wilful  throwing  papers  overboard  is  only  presump^ 
Uve  eVulence  of  enemy^s  property;  then  take  the  arret,  still  wilful  throwing 
overboard  might  have  been  used  as  evidence  of  enenvy's  property,  or  it  might 
bave  been  a  substantive  ground  under  the  arret :  here  it  is  not  stated  as  a  aub- 
Biantive  ground. 

SI.  Abcawoelo  v.  Thompsox.  If,  T.  1811.  N.  P.  2  Campb.  620. 

Action  on  a  policy  of  insurance.     The  ship  was  captured  by  a  French  pri-Te  proves 
▼ateefy  carried  into  Venice,  and  there  condemned,  together  with  her  cargo.  ^*"*"X 
This  appeared  to  have  happened  through  an  a&rreement  between  the  captain  ^^  of  a^ 
of  the  ship  and  the  captain  of  the  privateer.     To  prove  the  ship  to  be  a  Dane,  partiealar^ 
the  evidence  was,  that  the  captain,  when  at  Trieste,  addressed  himself  to  tlie  aatwa,  it  is 
Damah  consul  there;  that  when  he  left  that  port  he  carried  Danish  colours;  prima 
and  tliat  when  he  was  brought  into  Venice  he  had  still  the  same  colours  with-^f^^**"® 
the  French  flag  flying  over  them.     It  was  contended,  that  the  acts  of  the  cap-^i*°*  *?  . 
taia  were  no  evidence  to  show  to  what  country  the  ship  belonged.     He  might  iii,  masteff 
have  vartoua  reasons  for  passing  as  a  Dane,  although  he  belonged  to  one  of  sddraMod 
Ibe  beUigerent  powers;  therefore,  some  documents  should  be  produced,  orbimfrifia 
aome  witness  called,  to  prove  that  the  warranty  had  been  complied  with.  P®'*  ^  ^ 

Ix>rd  Ellenborough.     I  think  the  acts  of  the  captain  are  prima  facie  evi-^^^^^^ 
deoce  for  (he  owner  of  the  goods,  to  show  to  what  nation  the  ship  belonged. !»  ^^^ 
The  circurastance  of  the  ship  carrying  Danish  colours  when  she  was  captured  ibat  ha 
would  have  very  little  weight,  as  in  the  moment  of  danger  any  strange  flag  nsiuliy  oar 
migbt  be  hoisted  for  the  purpose  of  deception;  but  from  the  captaiojiaving'^.t''* 
carried  Danish  colours  when  he  sailed  securely  from  the  port  of  Trieste,  and  I^*«'»hlls§. 
iiariiig  there  addressed  himself  to  the  Danish  consul,  and  conducted  himself  _^  tktAmr 
as  the  master  of  a  Danish  ship  would  have  dont^,  I  conceive  their  is  fair  gronnd  ^|^^^  imBm 
for  the  jitry  to  infer  that  the  ship  teaily  was  Danish,  according  to  the  war-,Bappei 
Vaaty  •  lata  jarisdie 

22.  Ttson  v.  Gurnet.  M.  T.  1789.  K.  B.  3  T.  R.  478.  I  308  1 

Per  Car.     The  fact  of  there  being  an  appellate  jurisdiction,  bat  no  appeal  tioo,  bat  as 
aiade,  do  not  diminish  the  conclusiveness  of  the  sentence.  *^?*'  a 

S3.  SiFFHEN  V.  Lee.  T.  T.   1807.  C.  P.  2  N.  R,  484.    Mullett  v,  Shed-"J~*J  T^ 

DEN.  H.T.   1811.  K.  B.  13East,304.  iriitha  ooa 

A  vessel,  warranted  Dantzic,  was  cuptured  by  a  French  privateer,  and  con- clasivaoeai 
damned  as  prize  by  a  French  court  of  admiralty.     This  sentence  of  condem-of  the  ten 
nation  was  afterwards  reversed  by   a  court  of  appeal.     The  ship  was  proved  ^ence; 
to  be  a  Dantzic  ship^  and  to  have  had  on  board  at  the  time  of  the  capture  all  ^^t  by  an 
tbe  papers  ever  carried  by  Dantzic  ships.     The  French  regulations  were  not"PP^  *?* 
ibown  to  bave  been  with  the  knowledge  of  the  people  of  Dantzic.     In  an  ^^^eg'^otof  tha 
tionootbe  policy  it  was  contended  that  the  underwriters  were  not  liable,  be-Motance  m 
oaase  the  sentence  of  restitution  had  refused  damages  and  costs  to  the  assured;  whoUv  des 
but  the  Court  were  of  a  contrary  opinion,  Sir  J.  Mansfield  observing,  that  no  trojed. 
^ostium  hiul  ever  arisen  as  yet  with  respect  to  the  refusal  of  a  prize  court  to 
l^low  damages  and  costs  as  discharging  the  underwriters  from  their  liability, 
and,  indeed,  it  would  be  very  strange  if  such  a  refusal  did  discharge  them.    It 
was  a  matter  of  mere  discretion  in  the  Court.     In  (his  case  the  refusal  to  al- 
low them  was  founded  on  two  private  ordinances  of  France,  not  shown  to  be 
wkliia  the  knowledge  of  the  people  of  Dantzic;  and,  therefore,  the  refusal  of 
the  Fpsnefa  conrt  could  afford  no  sround  for  holding  the  underwriters  released 
Urorn  their  engagement  to  pay.     The  Chief  Jestice  added,  that  he  saw  no  rea- 
aoa  lor  exlaaiding  the  doctrine  of  the  conclusiveness  of  sentences  of  eoartsof 
admiralty. 

24.  LoTHBOir  V.  Henderson.  T.  T.  1803.  C.  P.  3  B.  &  P.  499. 

Per  Lawrence,  J.     With  respect  to  the  explanatory  agreement,  or,  rather,  T°*  ••■ 
OKplanatory  declaration,  I  think  that  it  has  not  at  all  varied  or  nsrrowed  ^be^^^f  ^' 
MtofjpKOo^tctitab  it  is  in  general  ccimpet«f»t  to  the  assured  to  adduce  in  Btip-|-«iitasossf 
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eondemiM   port  of  his  claim,  or  to  the  underwrhcrs  to  use  in  resisting  it.     It  is  extremely 
obviated  b^  P'^*''^'^^^®  **^«^  neither  of  the  parties  understood  the  subject  sufficiently  to  adk 
agrermen/  ^*^^^  ^®'  ""^  provide  ibr,  the  questions  which  ordinarily  arise  from  the  variety  of 
between       events  to  which  sue  h  a    voyage  is  subject,  and  it  is  possible  that  their  desiga 
Ae  partiea.  may  have  been  lo  settle  their  rights  wrthout   regard   to  the  sentence  of  any 
Court,  in  case  of  capture.     But  this   does  not    in  my  opinion   go  Ibrther  thao 
conjecture.     And  I  think  it  by  no  means  clear  that  the  underwriters  intended 
by  this  declaration  any  thing  more  ikaaiP  explain  to  the  assured  (who  seem  to- 
have  been  Httle  acquainted  with  the  construction  put  upon  policies)  the  meaiF* 
itig  and  elTect  of  the  instrument,  without  any  design  of  altering  or  varying  the 
circumstances,  according  to  which,  by  the  forms  of  the  policy,  they  were  lia- 
ble for  the  losses  msured  a«?ainst.      IBut  if  this  declaration  has  subjected  the 
underwriters  to  a  loss,  under  circumstances  different  from  Ihoae  by  which  oolv 
they  could  be  affected  according   to  the  terms  of  the  policy,  it  mu»t  be  either 
[  309  ]  from  the  loss  by  capture,  being  the  only  one  which  is  noticed  by  this  declara^ 
tion,  or  upon  the  mode  in  which  the  loss  was  to  be  seltled,  or  from  the  reli- 
ance which  the  underwriters  protess  to  place  in  the  endeavours  of  the  »/rent» 
of  the  assured  to  recover  the  property  as  tor  the  account  of  the  shippers,  .Bad 
there  been  no  such   agreement  or  declaration,  and  the  claims  of  ihe  assured 
had  rested  merely  on  tl^^  policy,  they  would  have  had  no  demand  on  the  un* 
derwriters  without  being  able  to  prove  the  ship  an  American  ship,  and  it  would 
have  been  competent  lo  the  underwriters  lo  controvert  the  proofs  adduced  by 
contrary  proofs,   and  among   other  proofs  by  th«  ser>tence  of  the  tribunal  at 
Naniz,  supposmg  it  to  be  admissible  in  evidence.    It  is  there  to  be  seen,  first, 
whether  menlionm^  the  case  of  capture  only,  and  not  taking  notice  of  any  other 
loss,  will  make  a  difference  as  to  the  proof;  and  I  conceive  it  will  not 
25.  VoN  Tangei.u  V  DtTBors.  E.  T.   1809.  K.  B.  2  Campb.   fol. 
•thoscrr       ^    Ihe  ship  was  not  stated  to  be  of  any  particular  country  in  the  policy  but 
wnce  of  am  the  letter  directing  the  insurance  she  was  described  as  carrying  the  Knin- 
ioiTr^of      \^"'^''  ^^^\  ^;'^  15!  the  broker's  written  instructions  shown  to  the  underwrileri 
«JmiraI      ^^'f  '^^^'^^^l^  «  Kmphausen  vessel      The  captain  swore  that  the  Neptunu* 
ty  in  not      belonged  to  Varrel,  a  port  ia  the  Kniphausen  territory;  that  she  was  properly 
«oncltt8iv6  documented  according  to  the  laws  and  resolutions  of  that  principality  and  thi 
in  tho  caseshe^was  captured  on  her  voyage  back  from  Oporto  to  London,  and  carried  iii^ 
«nf  IT^  ^^  I>unkirk.     The  defence  was  rested  on  the  decree  of  the  French  Admiraltir 

nVnTh:'  rri^'^^t^  "^"^^r  !^  ^^?/^'T  ^^^  *^«  ^^"o^i^g  «mong  other  reasona;  I J 
caM  of  a  I  bat  she  had  suffered  herself  to  be  searched  by  the  English.  2nd.  Thii  nh^ 
warranty  of  had  put  into  an  English  port.  3rd.  The  inimical  quality  of  the  vessel,  which. 
•eaxraliiy.  m  .November,  1805,  belonged  to  an  English  subject,  then  an  enemy,  ind  w«^ 
purchased  from  h^m  by  the  present  claimant;  that  sort  of  acquisitioa  made  aC- 

?th  ofVurT7T8''"  4'!!,    T^f       ^^'^'^  proscribed  by  the  regulations  of  lh# 
blti  ot  July,  1778.     4th.  The  deficiency  as  to  the  certificate  of  origin. 

(c)   Ofcaplain^s  licence. 
_        ^         T,. .  Tait  v.  Levi.  M.  T.    1811.  K.  B.   J4  East,  481. 

vrrv'"^bL''ct  «f  ^T7^'  ?."  action  on  a  policy  of  insurance  on  the  ship  Catharine  and  good*, 
:ne?r^f£  i^djng  port  or  ports  on  (he  coast,  of  W 

icy  require/j;^^*""  ^^'"^  ^^''''\'  «.^  G.brahar,  including  Tarragona,  and  not  higher  uTIh* 
di^crin.inn  JVlediterranean  during  her  stay  there,  and  from  thence  to  London,  with  Hb«w 
ti"g  know!  ty  to  discliarge  and  take  in  goods  at  whatever  place  she  might  touch  at  &«, 
edge  of  Ihe  larragona  was  then  in  possession  of  our  Spanish  allies-  but   Barceinn*  '.nZ 

■     •  .      fn^.L^      ".  *"•""■?"•'  "'  ''«.«7P?«««.  ""ied  the  vessel  beyond  it  in  the  mgbt. 


eaptam 
there  ia  an 
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ft 

Per  Oitr.     If  such  miaconduct  amount  to  barratry,  the  underwriters  ex- 
pressly engage  to  indemniiy  the  assured  against  it;    but  here  the  whole  and 
anxious  object  of  the  uaderwritcrs,  for  which  they  expressly  stipulated,  was 
that  they  should  not  be  answerable  for  any  risks  higher  up  the  Mediterranean 
thaa  Tarragona;  and  therefore,  the  voluntary 'exceeding  of  that  limit,  through 
the  'urQorance  of  the  captain,  we  consider  as  a  deviation   from  the  voyage  in- 
sured, which  discharged  the  underwriters.     When  the  object  of  the  cont  act- 
ing partita  was  to  mark  the  real  limits  of  the  coast  on  which  the  vessel  was  na- 
'vigafiag,  and  when  the  psint  of  danger  was  so  nigh  at  hand  to  the  place  to 
which  the  ship  was  bound,  which  was  the  utmost  limit  of  the  underwriter's  en- 
gagement, there  was  great  negligence  in  sending  a  captain  who  was  totally 
ignonmt  of  the  coast,  as  it  was  in  proof  that  he  confessed  himself  to  be;  he 
os/j  supposed  that  it  was  a  current,  which  carried  his  vessel  beyond  Tarra- 
gona tn  th«  night;  but  there  was  no  proof  even  of  that;  there  was  then  no  just 
cause  for  the  deviatios,  b-Jt  it  resn-lted  isolely  from  his  ignorance.     If  he  had 
been  driven  off  Barcelona  by  stress  of  weather,  it  would  have  been  a  different 
coQsideration.     We  think  the  case  against  the  assured  quacunque  via  data,  ei- 
ther on  the  ground  of  a  deviation  from  the  limits  of  the  voyage  described  in  the 
policy,  without  any  just  cause,  or  on  the  ground  of  an  implied  warranty  to  pro- 
vide a  master  of  a  reasonably  competent  skill,  which  was  not  complied  with 
by  sending  out  one  who  was  totally  ignorant  of  the  one  port  and  of  the  other,^ 
of  Tarragona  and  Barcelona,  when  it  was  the  immediate  and  prominent  ob- 
JecX  of  the  policy  to  distinguish  between  them, 

(a)   Of  the  number  of  ihk  ci^exo. 
Bean  v.  Stupart.  M.  T.   1778.  K.  B.  Doug.  11. 
The  plaiatiflT  inaured  the  ship  called  the  Martha,  at  and  from  London  to^^®."  * 
New- York,  the  voyage  to  commence  from  a  day  specified;  and  on  the  margin  n„'n,*jj"f  ^ 
of  the  policy  was  written  these  words:  ^  Ei^^ht  nine-pounders,  wiih  close  quarters,  **seHmen,** 
«ix  six- pounders  on  her  upper  decks,  thirty  seamen  besides  passengers.^  The  bei ides  paa 
ship  sailed  from  the  Downs  on  the  1st  of  March,  and  was  taken  on  the  lOthsengers,  ig 
by  an  American  privateer,  and  was  sent,  with  a  prizemastcr  on  board,  to  make  'Pacified  ia 
ihe  port  of  Boston.     On  the  30th  of  May,  the  plaintin*  brought  this  action  "jj^^JI^'"*^* 
againit  Stupart^  an  underwriter  on  the  policy,  on  which  Stupart  paid  the  pre-mnty  it 
in.iim  into  court,  and  pleaded  the  general  issue.     About  the  6th  of  July,  and  complied 
before  the  trial,  accounts  were  received  that  the  ship  had  been  retaken  some  with  if 
lime  In  May  and  carried  into  Halifax.  The  cause  came  on  for  trial  before  Lord  ^Iw^r^  »•  Jb« 
Mansfield  and  a  special  jury.  The  defence  set  up  was,  that  there  were  not  thirty  ■P®'™'**' 
seamen  on  board  the  ship,  according!;  to  the  terms  of  the  stipulation  in  the  margin.  •   311*1 
of  the  policy;  and,  in  fiaict,  it  appeared  upon  the  evidence,  that,  to  make  up  the  clndiaa 
number,  the  plaintiff  reckoned  the  steward,  cook,  surgeon,  some  boys  and  ap-  boys. 
prentices^  and  some  persons  described  as  men  learning  to  be  seamen;  and 
that  only  twenty-six  persons  had  signed  the  ship's  articles.     It  also  appeared, 
that  there  were  seven  or  eight  passengers  on  board.     It  was,  for  the  defend- 
ant, contended  that  this  was  a  warranty,  not  a  representation,  and  that,  being 
so,  It  must  be  literally  and  strictly  complied  with. 

LAtrd  Mansfield .  The  whole  argument  for  the  defendant  turns  upon  beg- 
ging the  question.  There  is  no  doubt  but  that  this  is  a  warranty;  its  being 
writteii  in  the  margin  makes  no  difference.  Being  a  warranty,  there  is  no 
doubt  but  that  the  underwriters  would  not  be  liable  if  it  were  not  complied 
with,  because  it  is  a  condition  on  which  the  contract  is  founded.  But  the 
•question  is,  whether,  in  this  warranty,  .the  word  *'  seamen"  was  used  in  the 
strict  literahseose  or  not?  If  it  was,  the  warranty  has  not  been  complied  with. 
It  is  a  matter  of  construction;  boys  are  reckoned  seamen,  not  only  at  the  Cus- 
tom House.and  Greenwich  Hospital,  but  in  the  distribution  of  prizes.  I  think 
the  parties  were  not  sanguine  at  the  trial;  the  special  jury  and  the  bystanders 
were  perfectly  clear;  they  hardly  seemed  to  think  it  a  serious  question  in  this 
eanse.  There  is  scarcely  now  such  a  thing  as  a  ship  entirely  manned  with 
sesmeD,  strictly  so  called)  even  on  board  the  King^s  ships  they  are  satisfied 
wicb  B  ihw  ArJct  sesmeo;  sod  able-bodied  landsmen  make  up  tho  rest  of  the 
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tf^vf.  I  haid  no  doubt  of  the  sense  of  the  word  in  this  poiic^y  and  th# 
jury  decided  it.  With  regard  to  the  other  question,  it  was  stated  as  « 
forlorn  hope;  but  certainly,  when  the  action  was  brought,  there  was  no  pros- 
pect of  a  recapture  of  the  ship;,  she  was  considered  as  totally  lost,  in  a  remote 
part  of  the  world.  The  n^.port  which  afterwards  prevailed  of  her  being  retaken^ 
some  months  after  the  capture,  was  loose  and  general;  no  circumstances 
known,  no  accounts  of  her  situation,  nor  of  what  part  of  the  cargo  might  be 
saved .  In  short,  there  is  no  doubt  but  that  it  was  a  case  where  the  otraor 
might  abandon.     Rule  discharged. 

(«)   Of  ihip^s  Mofefy, 
3.  Blackhurst  v.  Cockell.  T.  T.  1789.  K.  B.  S  T.  R.  360. 
Whoa  a  In  an  action  on  a  policy  on  goods,  dated  9th  of  December,  1788,  lost  or  not 

'"^"^h^d  "^^^^'  warranted  well  this  9th  day  of  December.  1788,  it  appeared  that  the  war- 
ihii  the  ranty  was  at  the  foot  of  the  policv;  that  the  policy  was  underwritten  between 
ship  or  the  hours  of  one  and  three  in  the  afternoon  of  the  9th  of  December;  that  the 
foodt  were  ship  was  well  at  six  o^clock  in  the  morning,  but  was  lost  at  eight  o'clock  the 
safe  on  a  name  morning.  Upon  a  motion  to  set  aside  a  nonsuit,  which  had  been  entered, 
•artienUr  Lord  Kenyon,  Chief  Justice,  Ashhurst,  Buller,  and  Grose,  Jostices,  were 
warraat'v  u  clearly  of  opinion,  that  the  warranty  was  sufficiently  complied  with,  if  the  ship 
•atisfiad  if  wero  in  safety  at  any  time  that  day;  that  the  nattire  of  a  warranty  goes  to  de- 
thoy  ware  termine  the  question;  for,  as  it  is  a  matter  of  indifference  whether  the  thioff 
is  anfety  at  warranted  be  or  be  not  material,  and  yet  must  be  literally  complied  with,  stili^ 
*iIU  J*™*i!"  '^*^  ^^  complied  with,  that  is  enough;  that  there  was  good  reason  for  inserttog 
iIo!icvV«r  *^®®®  words,  because  they  protected  tlie  underwriter  from  losses  before  that 
•Acted,  ^y*  ^^  which  he  would  otherwise  have  been  liable,  as  (he  policy  was  on  the 
r  313  1  goods  from  their  lading;  and  thus  too  the  words  "  lost  or  not  lost.*'  have  also 
their  operation, 

(/)  To  sail  on  or  before  a  parttcniar  day. 
1.  Redsdalb  y.  Newnham.  H.  T.  1815.  K.  B.  3  M.  &  S.  456. 
A  warraety  A  policy  of  insurance  on  freight  and  goods,  per  ship  named,  at  and  from 
«•  fail  on  Portneuf  to  London,  warranted  to  sail  on  or  before  the  ^8th  of  October;  and 
er  before  ©n  the  26th,  the  ship  dropped  down  from  Portneuf,  with  an  incomplete  crew 
«  partioolar  f^j.  ^^q  voyage;  and  on  the  'i8ih,  reached  Quebec,  which  was  the  nearest  place 
to  aail  where  she  could  obtain  a  clearance,  and  there  completed  her  crew,  and  on  the 
eqaipped     29th,  obtained  her  clearance,  and  sailed  the  next  day. 

complately  Per  Cur.  We  thought  the  warranty  contemplated  a  sailing  upon  the  voy" 
for  the  voy  age,  and  that  the  ship's  dropping  down  from  Portneuf  to  Quebec  without  her 
•*••  complement  of  men  showed  that  that  was  only  preparatory  to  the  voyage. 

The  policy  being  "  at  and  from,"  there  is  no  doubt  it  attached  at  Portneuf; 
but,  according  to  the  reason  of  the  thin^,  the  policy  must  be  taken  distributive^ 
and  "  warranted  to  sail  on  such  a  day''  must  mean  to  sail  on  her  voyage, 
that  is,  when  the  ship  could  get  her  clearances,  and  sail  equipt  for  the  voyage. 
2.  MoiR  v.  Royal  Exchange  Assurance  Company.  H.  T.  1814.  K.  B.  3  Sf. 

Adistioc  ^  ®-  ^^^''  ^-  ^-  ^  ^«'"P*'-  ^^'^  S.  C.   1  Marsh,  570;  Taunt.  241. 

tion  is  ta         Policy  of  assurance  on  ship  at  and  from  Memel  to  the  ship's  port  of  dia- 
li#D  bet       tharge  in  England,  warranted  to  depart  on  or  before  a. particular  day. 
weeaa  Lord  Ellenborough,  C.  J.     I  was  of  opinion  at  the  trial  that  there  was 

warranty^  enough  to  bring  the  case  within  the  previous  actions.  If  this  had  been  a  war- 
*1?  ranty  to  sail,  there  was  a  sailing  abundantly  proved;  but  to  depart,  raises  a 

«•  to  de       question  of  grammatical  construction.      A  warranty  to  depart  on  or  before  a 

{>art;"  the  Particular  day,  is,  I  think,  a  warranty  to  be  out  of  the  port  on  or  before  that 
alter  day.     The  object  seems  to  be,  that  the  voyage  should  be  commenced  out  of 

rnoant  that  the  port  at  that  time.  The  language  of  the  underwriter  amounts  to  this:  I  will 
*u*n*l!'*  b®  answerable  for  all  perils  upon  the  high  seas,  but  let  the  vessel  be  well  oot 
SporL*  •"*  of  Memel  by  the  15th  of  September. 

•  The  eoQstroctioB  of  Mch  a  warranty  mny  be  govemed  with  reference  to  the  poiat  at 
which  a  ihip  is  to  be  considered  as  having  sailed  by  the  Qsage  of  trade;  Long  v.  Aaderdoat 
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S,  TsELLUfloN  T.  FEROtTssaif.  E.  T.  1780.  K.  B.  Doug.  569.  IT*  •hip, 

Aetion  on  a  policy  of  ioaurance  on  the  French  ship  L'Ainiable  Gertrude,  '^•'""•^ 
«t  and  from  Goadaloupe  to  Havre,  warranted  to  sail  on  or  before  the  Slst  of^^^Jj^J"  • 
December.     It  was  tried  before  Lord  JMansfield,  when  a  verdict  was  found  for  g^tt  on^er ' 
the  plaintiff.    A  motion  having  been  made  for  a  new  trial,  the  case  fVom  his    [  819  1 
lordjihip's  report  appeared  to  be  as  follows:  ^'  The  ship  took  in  her  complete  miI  oo  the 
lading  and  provistons  for  France,  and  all  her  clearances  and  papers  at  a  portdAji  witk 
calied  Fointe-a-Pitre,  in  the  island  of  Guadaloupe,  and  sailed  from  thence  on  *»*•■•  *• 
the  24th  of  October  for  Basseterre,  where  there  is  no  port,  but  only  an  open  J'JIJU^ 
road.  The  town  of  Basseterre  is  the  residence  of  the  French  governor.     The  the  war  • 
ahip  arrived  there  at  night,  when  the  captain  went  on  shore,  and  next  day  raoty  is 
wmited  on  the  governor,  who  would  not  permit  him  to  depart,  and  to  prevent  •omplM 
it  took  bis  ship's  papers  from  him.     At  this  place  he  was  detained  with  h**^*^*"'.    . 
ahip  till  the  lOth  of  January,  when  he  set  sail  with  a  convoy,  which  had  «'''''^-|!l*°f|-*l5 
ed  some  little  time  before,  and  being  separated  after  sonie  days  from  the  con- 1^  pat  back 
Toy  the  ship  was  taken  by  an  English  vessel.     The  captain,  who  was  the  only  iostantly  by 
witness  produced  at  the  tr  al,  swore  that  notice  had  been  given  on  the  part  of  «■  einbAr;g» 
the  governor,  some  days  before  he  sailed,  to  him  and  the  other  captains  of  b«ror«  »h« 
ships  at  Pointe-a-Pitre,  who  were  preparing  to  sail  for  Forope,  that  a  convoy  ?J**^u?L 
was  expected  to  be  at  Basseterre  from  Martinico  on  the  "Zbih  October,  and       "»'«>•" 
that  in  consequence  of  this  intimation,  he  had  worked  night  and  day  to  get 
ready,  and  had  paid  extraordinary  gratifications  to  obtain  the  ship^s  papers  and 
clearaocea  as  soon  as  possible;  that  the  denire  of  being  in  time  for  the  convoy 
was  the  only  reason  for  this  haste,  and  that  although  he  was  not  able  to  sail  tili 
the  *24ih,  he  was  still  in  hopes  of  being  in  time  for  the  convoy,  as  he  thought 
it  might  vary  probably  have  been  detained  at  Martinico  some  days  beyond  its 
time.     The  last  ship  papers  which  he  received  at  Pointe-a-Pitre  was  le  rote 
d*equipage^  or  the  muster-roll.     This  paper,  which  was  much  relied  upon  by 
the  counsel  for  the  defendant,  was  dated  the  24th  of  October,  and  was  in  the 
following  words:  ''  Vu  par  nous  charge  du  detail  des  classes  au  department 
de  la  Grande  terre  Guadaloupe,  Pequipage  de  nomme  du  rolle  des  autres 
pans,  au  nombre  de  vingt  personnes,  le  capitaine  compris,  permis  au  Sieur 
Jean  Jacques  Lethuillier,  commandant  le  navire  L'Aimable  Gertrude,  du  Ha- 
vre, de  s^enservir  pour  Ikire  son  retour,  on  dit  lieu  passant  a  la  Basseterre^ 
]K>ur  y  prendre  les  ordres  du  gouvernment,  en  observant  les  ordonnances  et  re- 
glemens  de  la  marine."     Under  this  there  was  written  on  the  same  paper  an 
accoant,  dated  the  SOih  of  October,  of 'some  changes  in  the  number  of  the 
ereWy  and  under  that  the  following  entry:    '^  Vu  par  nous  ecrivain  de  la  ma- 
rine, change  du  detail  des  classes,  les  vingt  cinq  personnes  existantes  au  pre-       ^ 
sent  roie,  le  capitaine  a  compris.     It  est  permisau  Sieur  Lethuillier,  com- 
mandant le  navire  L^Aimable  Gertrude,  du  Havre,  de  faire  son  retour,  on  dit 
lieu  en  se  conformant  nux  ordonnances  et  reglements  royaux  de  la  marine. 
A  Basseterre,  Guadaloupe,  le  ^  Janvier,  1779."     On  another  paper,  called 
le  congCy  dated  the  l^th  of  October,  which  was  read  on  the  part  of  the  plaintiff, 
there  was  written  at  the  bottom  as  follows:  "  Vu  de  relache  a  la  Basseterre, 
Guadaloupe,  pour  y  attendre  un  convoi  pour  France.     Ce  28  Octobre,  1778, 
MonenthelU."     The  captain  swore  that  he  understood  the  only  reason  for  the 
conditions  in  the  muster  roll  that  he  should  go  to  Basseterre,  where  the  convoy 
was  io  be  at  that  place,  was,  that  he  might  take  such  dispatches  as  were  ready 
ibr  Europe.     He  had  not  objected  to  it,  because,  in  the  regular  course  of  his 
Toyage  to  France  from  Pointe-a-Pitre  he  must  have  gone  that  way,  close  un- 
der the  guns  of  Basseterre,  in  order  to  avoid  Montserat,  there  being  no  other   L  ^^^  ] 
road,  except  they  were  to  keep  quite  to  the  leeward,  which  is  not  the  cus- 
tom.    It  he  had  arrived  there  in  the  day-time,  he  would  not  have  cast  an- 
chor, but  would  have  sent  his  boat  for  the  dispatches;  but  having  arrived  at 
ttight,  his  ship  had  been  detained,  contrary  to  his  intention  and  expectations.    • 
The  defendant's  counsel,  to  invalidate  the  captain's  testimony,  besides  the 
inuster*rolly  and  the  entry  under  it  as  above  stated,  read  the  protest  made  by 
>the  captsia  o»  bis  arriral  at  Vorw^  and  abo  bis  dvporition  in  answeir  to  tbe 
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d9th  iDtorrogatorj  in  the  proceedings  in  the  Admiralty  on  the  condemnation  of 
the  ship.  The  words  of  the  protest  on  which  ihey  relied,  were  as  follows:— 
*'  Whereupon  he  (the  captain)  waited  on  ih©  proper  officer  at  Point-a-Pitre  for 
his  muBter-roH,  and  was  by  him  informed  it  would  not  be  granted  but  on  con- 
dition  that  he  should  first  sail  to  Basseterre,  and  there  wait  the  direction  of  the 
general  of  the  island."  And  in  a  subsequent  part,  *'  Whereupon,  at  his  (the 
captain^s)  instance,  the  said  John  Nicholas  Lethuillier,  his  father,,  came  to 
Basseterre,  and  went  with  Messrs.  Gobert  and  Botuet,  commissioners  of  com- 
merce, to  the  superintendent,  and  also  to  the  general  of  the  island,  stating  to 
them  that  the  said  ship  and  cargo  were  insured  upon  condition  that  she  should 
iiaye  departed  from  the  island  of  Guadeloupe  before  the  Slst  of  December,  the 
terms  of  which  insurance  they  judged  it  essential  to  fulfil,  notwithstandin|( 
which  ihey  were  still  refused  permission  to  depart,  and  were  kept  there  until 
after  the  31st  of  December."  The  deposition  relied  on  was  as  follows: — 
^'  At  the  time  the  ship  was  first  pursued  and  taken  she  was  steering  her  course 
towards  Brest.  Her  course  was  not  altered  upon  the  appearance  of  the  ves- 
sel by  which  she  was  taken.  Her  course  was  at  all  times,  when  the  weather 
^would  permit,  directed  to  Brest,  for  which  port  she  was  directed  to  sail,  al- 
though the  destination  was  for  Havre  de  Grace  by  the  ship  papers.  She  was 
Dot  before,  nor  at  the  time  of  the  capture,  sailing  beyond  or  wide  of  Havre  de 
Grace.  He  was  then  about  eight  leagues  west  of  Ushant,  and  her  course  was 
not  altered  to  any  other  port  or  place,  hut  was  obliged  to  be  directed  to  Brest, 
in  consequence  of  the  orders  he  had  received  subsequent  to  the  delivering  of 
the  ship's  papers."  In  answer  to  the  27th  interrogatory  his  deposition  was, 
^^  That  all  the  ship's  papers  found  on  board  were  true  and  fair,  and  none  of 
them  false  or  colourable."  At  the  trial  the  captain  swore  that  he  had  receiv- 
ed directions  to  keep  in  the  course  to  Brest  at  Basseterre  from  his  father,  who 
had  formerly  commanded  the  ship;  but  this  was  the  safest  way  in  time  of  war 
of  getting  to  Havre,  which  still  continued  to  be  the  place  of  the  ship's  destina- 
tion. Upon  this  evidence  the  defendant's  counsel  made  two  objections  aa 
grounds  for  a  new  trial:  1st.  That  there  had  been  no  inception  of  the  voyage 
on  the  20th  of  October,  nor  till  after  the  3Ist  of  December.  Sndly.  That  the 
ahip  never  sailed  on  the  voyage  insured,  viz.  from  Guadeloupe  to  Havre,  but 
•on  a  voyage  from  Guadaloupe  to  Brest.  After  both  these  points  had  been- 
iiilly  argued  at  the  bar. 

Lord  Mansfield  said:  In  my  apprehension,  there  is  no  contradiction  between 
between  the  parol  evidence  and  the  protest  and  depositions.     This  captain  had 
aever  heard  of  the  case  of  Bond  v.  Nutt.     Under  an  insurance  at  such  a  place 
as  Guadaloupe,  or  Jamaica,  the  ship  is  protected  in  going  from  port  in  the 
.   «,e  -I  island.     But  the  question  here  is,  whether  the  voyage  was  bona  fide  commen- 
I  •'*^   I  ced,  and  stopped  by  accident?     As  to  the  condition  about  taking  the  orders  of 
government,  the  ship  could  not  sail  from  any  port  of  the  island  wiihout  the  go- 
vernor's leave.     But  the  captain  when  he  left  Point-a-Pitre,  expected  to  meet 
a  convoy  at  Basseterre,  and  to  proceed  immediately  without  interruption.     A 
convoy  had  been  published,  and  he  certainly  would  have  gone  to  Basseterre 
at  any  rate,  independent  of  the  clause  in  the  muster-roll.     With  regard  to  the 
second  point,  the  voyage  to  Brest  was  at  most  but  an  intended  deviation  not 
carried  into  effect. 
Oaa  war  4.  Earle  v.  Harris.  E.  T.  1780.  K.  B.  Doug.  357. 

»nry  to  This  was  an  action  on  a  policy  of  insurance.     The  facts  of  the  case  appear- 

eeitaiiidav  ®^  ^°  ***  ^  follows:  The  policy  was  on  the  ship  the  Leghorn  Galley,  at  and 
if  thethip'^'^^"*  ^^8*^""^**  ^®  •'^®'"®'^*»  with  liberty  to  call  at  the  windward  islands,  and 
depart!  (f^^  thence  to  Liverpool,  warranted  to  sail  from  Jamaica  on  or  before  the  Ist 
froia  her  of  August  next.  The  ship  had  taken  in  her  whole  lading  and  papers,  and  set 
port  of  Ud  sail  from  the  port  of  Savannah  la  iMar,  in  Jamaica,  on  the  1st  of  August,  and 
diiT^imd**  ^^^  '^  Bluefields,  which  is  at  the  distance  of  five  miles;  that  it  is  the  general 
prMMTit  to  P'*®*  of  rendezvous  for  convoy.  On  the  25ih  of  July  an  embargo  had  beea 
the  port  af  ^'^^^  ^^  ^^  ^^^  ^^^P^  ><^  ^^  island  by  the  governor,  and  inserted  in  the  public 
rsafcfojM  B«V)ipft|peri  of  that  date*    On  the  1 A  of  Augvs^,  as  booh  a«  the  abip  bad  orov^ 
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ti  the  bar,  going  out  ofthe  harbour  of  Savannah  la  Mar,  the  captain  returned  expMting 
in  a  boat  and  there  made  a  protest  against  losses  or  damages  sustained  or  to  ^o  ^^^  ^oo 
be  sustained  on  account  of  the  embargo,  which  protest  he  could  not  have  made  ^^y*  ■"". 
at  Bluefte\ds*,  he  then  proceeded   the  some  day  overland  to  filuetields.     At  mbSurielv"* 
thai  place  the  ship  was  detained  till  the  9ih  of  August,  when  a  convoy  arriving  b^  b  do  * 
the  embargo  was  taken  off,  and  she  sailed  for  England  with  the  convoy,  but  tatned 
was  afterwards  separated  from  it  and  taken  by  an  American  privateer.     The  there  by  an 
captain  was  examined  at  the  trial,  and  admitted  that  he  had  heard  ofthe  em- ®J"***1[° ^'" 
bargo,  but  said  he  thought  it  was  only  meant  to  prevent  ships  from  departing  ^^"  ^^ 
without  the  protection  of  convoy;  that  he  expected  to  meet  with  convoy   at  ^^p^rtore  ie 
Blu efieids  on  the    I st  of  August,  and  that  the  embargo  would  immediately  a  compli 
cease,  and  leave  him  to  pursue  his  voyage  the  s»ame  day  without  interruption,  anco  wiih 

Lord  Mansfield.     Whether  there  was  a  bona  fide  sailing  on  the  1st  of  Aug.  ***®  *'■' 
or  not  depends  on  the  credit  ofthe  captain.     He  positively  swore  that  be  e»-[u^'^u  .u- 
pected  to  find  convoy  ready  at  BUiefields  that  day,  in  which  case  the  embargo  ^p,fiQ 
Would  have  ceased  immediately.     The  jury  have  believed  him,  and  have  fouud  knew  of 
accordingly.     1  dare  say  the  captain  never  heard  of  Bond  v.  Nutt.  the  embar 

WiUes,  Justice.     It  appears  to  me  evident,  from  the  captain^s  conduct,  that  go  '"ben  b« 
he  did  not  mean  sailing  on  the  voyage.     If  he  had  mtended  to  proceed  direct-**"^*  *^* 
ly,  hehad  no  occasion  to  quit  his  ship  in  order  to  make  the  protest.     Upon  J^j     J^l- 
the  whole  1  think  there  was  not  a  bona  fide  sailing  on  the  1st  of  August,  till  convoy 

Ashurst,  Justice.     To  be  sure  there  ought  to  be  a  fair  sailing,  but  the  whole  shoold  bo 
ofthe  case  has  been  before  the  jury,  who  have  given  credit  to  the  captain,  ready. 
We  mnst  set  aside  the  verdict  as  being  against  evidence  if  at  all;    and  I  do 
not  think  there  is  ground  for  a  considering  this  as  a  verdict  against  evidence. 

Buller,  Justice.     On  the  facts  as  stated  by  my  brother  VVilles,  I  should  have   I  ^^^  I 
00  doubt  that  the  departure  was  colourable,  but   from  the  report,  it  appears 
that  the  captain  thought  he  should  find  the  convoy  ready  to  sail  immediately  go,  whoa  a 
firom  Bluefields,   and  that  the  embargo  would  of  course  be  taken  oflT.     If  he  pivlicy  is 
had  expected   and  meant  to  wait  for  convoy,  it  would  not  have  been  a  sailing  «ff«c*«d  •• 
on  the  voyage;   hut  the  question  is  mere  matter  of  fact,  and  ihe  jury  having*"**.' ^*"* 
beUeved  the  capiain,  I  think  we  must  be  bound  by  their  finding. — Rule  dis^^"^  aUor 
charged.  any  of  tk* 

6.  Wright  v.  Shiffner.  X.  T.   1809.  N.  P.  2  Campb.  247;  S.  C.  II      West  India 

East,  605.  ielwide  te 

A  ahip  was  insured  at  and  from  Surinam,  and  to  call  at  any  ofthe  West  '"" '^^?^*!^j^ 
dia  islands  except  Jamaica,  to  London,  warranted  to  sail  on  or  before  the  \  st  J||,*J^n,^JJf 
of  August.     The  vessel  sailed  before  the  1st  of  August  from  Surinam,  where  ,^^1  (<>a,i| 
she  had  taken  in  her  homeward  cargo,  and  arrived  at  Torlola,  one  of  the  West  on  or  be 
India  islands,  on  the  4th,  to  find  the  convoy;   but  the  proper  convoy  having  fore  ihe 
before  that  time  sailed  with  the  trade,   she  afterwards  took  sailing  instructions  l^t  of  A« 
from  another  ship  as  convoy,  and  was  lost  in  her  voyage  htime.     The  under- »"^' 
"Writers  contended,  that  by  the  terms  of  the  policy  the  vessel  ought  to  have  J  g,||gfiij 
sailed  from  the  last  ofthe  West  India  islands  at  which  she  meant  to  touch  on  by  the 
or  Y>e€ore  the  1st  of  August,  and  that  her  sailing  from  Surinam  for  Tortola,  soship^eeail 
as  not  lo  arrive  there  in  the  ordinary  course  till  the  4th,  and  consequently  not  |ng  f'oin 
being  able  to  sail  from  Tortola  till  after  the  1st,  was  a  breach  ofthe  warranty,     jL*"?!^^. 
nnd  precluded  the  plaintiff  from  recovering.     But  the  Court  were  of  opinion  PJV  jJJ,|,^ 
that  there  was  a  bona  fide  compliance  with  the  terms  ofthe  warranty,  according  vveat  fa 
to  the  meaning  ofthe  parties.  dies  en  liar 

homeward  vnynge  on  or  before  the  specified  time,  althoogh  she  afterwards  tovch  at  an  other  of  the 
Wpst  lociia  ulands  to  join  convoy. 

6.  HoRE  V.  Whitmork.  E.  T.  1778.  K.  B.  Cowp.  7B4.  Bnt  where 

This  came  before  the  Court  upon  a  rule  to  show  cause  why  the  verdict '^'^JlJ'^ 
given  for  the  plaintiff  in  this  case  should  not  be  vacated,  and  judgment  ®"**®''^  anTfroia 
tor  the  defendant,  as  in  the  case  of  a  nonsuit.     The  declaration  stated,  upon  <^  jsmdica  to 
policy  of  insurance  of  the  sitip  New  Westmoreland,  at  and  from  Jamaica  to  Loodon» 
jLondon,  warranted  to  sail  on  or  before  the  26th  of  July,  1776,  free  from  cap- end 


ttire,  andrfFoni  all  restraints  and  detainments  of  kings,  princes,  and  people,  off*?^*^  •^ 
trfait  oatioQ,  copdUion,  or  quality  soever^  the  said  ship  wae  preparing  anti  ready  **"  ^*  ^ 
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before  the  to  sail,  and  would  have  sailed  on  the  25th  of  July,  on  her  intended  royase,  it 
26ih  of  gi^g  i^^  qqj  jjgg„  restrained  by  the  order  and  command  of  Sir  Basil  Keith,  the 
restrained  ^h^n  governor  of  Jamaica,  and  detained  beyond  the  day;  that  she  afterwardi^ 
from  uil  sailed  and  was  captured,  &c.  It  was  objected,  that  the  U9ual  clause  against 
iaprat  th<t  the  detention  of  rulers  and  princes  being  inserted  in  this  policy,  the  etnbarga 
time  by  the  by  which  the  ship  was  prevented  from  sailing  on  the  day  mentioned  in  the 
order  ofthe  ^{^j.|.gQiy^  came  expressly  within  the  meaning  of  it;  and  therefore  excused  the 
'r^S??'  ?  delay;  and  contended  that  the  loss  of  the  ship  could  in  no  possible  respect  be 
Jamaica  connected  with  the  embargo;  that  the  warranty  was  positive  and  express  that 
the  policy  *^®  ®^*P  s^*o'jJd  depart  on  or  before  the  day  appointed,  and  therefore  must  be 
was  holden  complied  with.  And  of  this  opinion  were  the  Court.  Accordingly,  the  rule 
to  bo  Toid.  was  made  absolute, 

althoogh  it  7.   BovD  v.  Nutt.  E.  T.   1777.  K.  B.  Cowp.  601. 

eomatned  j^-^  ^^  ^^  action  on  a  policy  of  insurance  upon  the  ship  Capel,  ii|  the 
olAase*!^  West  India  trade,  lost  or  not  lost,  at  and  from  Jamaica  to  London,  warranted 
gainst  res  to  have  sailed  on  or  before  the  1st  of  August,  1776.  The  policy  was  efiect* 
Iraint  of  ed  on  the  20th  of  August,  1776,  at  a  premium  of  fifteen  guineas  per  cent.,'  to 
priooos,  return  five  per  cent,  if  the  ship  departed  with  convoy,  and  eigbt  per  cent,  it 
*®'  * . .  with  convoy  for  the  voyage  and  arrived  safe.  At  the  trial  there  was  no  contro- 
insiired^'t  **"y  about  the  facts,  and  they  are  shortly  these:  The  ship  was  completely 
and  from  laden  for  her  voyage  to  England,  at  St.  Anne^s  in  Jamaica,  and  aallea  from 
Jamaiea,  St.  Anne's  Bay  on  the  26th  of  July,  for  Bluefields,  in  older  to  join  the  con- 
warranted  voy  there,  Bluefields  being  the  general  place  of  rendezvous  for  convoy  on  the 
**-i"d*  Jamaica  station,  like  Spithead  in  England,  and  where  a  convoy  then  lay, 
or' before  a^^*^**  was  expected  to  sail  for  England  every  day;  but  the  greater  part  of  tke 
partienJsr  ^^Y  ^^^^  ^^-  Anne's  to  Bluefields  is  out  of  the  direct  course  of  the  voyage 
day,  sail  be  ^rom  St.  Anne's  to  England;  that  she  arrived  off  Bluelields  on  tbe  28lh  or  2£Uh 
fore  tbe  of  July,  where  she  was  immediately  stopped  by  an  embargo  laid  on  all  vessele 
day  flrom  being  in  any  port  of  Jamaica,  and  was  detained  there  till  the  6th  of  August^ 
loa<^'  when  she  sailed  with  the  convoy  for  England,  but  aderwards,  being  separated 
with  Mr  j"  ^^^  passage,  was  taken  by  an  American  privateer.  Upon  these  facts  tbfk 
oaifo,  fto.  jury  found  a  verdict  for  the  defendant. 

••  board,  Lord  Mansfield,  I  am  extremely  glad  this  motion  has  been  made.  The 
^  tiM  cause  came  on  at  Guildhall,  by  the  candour  of  the  parties,  in  the  fairest  man- 
'f*  d  ^.  ^^^'^  ^"*  ^  ^^^  "^  intimation  of  its  being  a  cause  of  consequence  till  afler  the 
Tooolit^n  ^^/^^^ct,  when  I  was  informed  100,000/.  depended  upon  it.  The  question  wae 
eiber  port  fairly  tried,  and  the  case  has  been  very  well  argued  on  both  sides.  I  have 
of  die  is  thought  much  of  it  since  the  trial;  some  things  are  clear,  and  there  are  some 
land  for  tbe  which  require  consideration,  The  policy  was  made  on  the  20th  of  August^ 
f*.  .  •^  -  1776,  upon  the  contingency  of  a  fact  which  must  have  existed  one  way  or  the 
ll^lll^ll^  *  other  at  the  time  the  policy  was  underwritten ;  that  contingency  was,  that  the 
tbeseff«edy»^^'P^h^u^^  ^^^^  sailed  on  or  before  the  1st  of  August;  consequently  it  must 
it  is  a  eom  Have  taken  place  or  not  upon  the  20th  of  that  month.  The  port  from  whence 
pKaaee  the  ship  was  to  be  insured  was,  if  I  may  use  the  expression,  the  whole  island 
with  tbe  of  Jamaica,  but  from  which  of  the  ports  the  ship  would  sail  neither  party. 
t!ioi[|h?lie  ^^^y  fHerefore  they  have  used  the  words  "  at  and  from  Jamaica,"  by  force 
be  after  ^^  which  she  certaiuly  was  protected  in  going  from  port  to  port  until  she  sailed^ 
wards  do  ^t  follows  ikyU  the  word  *'  sailed"  in  the  warranty  must  mean  that  ahe  bad 
wined  sailed  on  her  homeward-bound  voyage.  The  question  then  is  a  matter  of  fact^ 
there  by  an  and  one  that  admits  of  no  latitude,  no  equity  of  construction  or  excuse.  Had 
lwMid**the^®  or  bad  she  not  sailed  on  or  before  that  day?  That  is  the  questieo.  Na 
^]iy.  matter  what  cause  prevented  her;  if  the  fact  is  that  she  had  not  sailed,  thoitgb 

*  A  Fretirhship  warranted  to  sail  from  Goadaloapt  on  or  before  a  day  certain,  if  sbe^be 
in  alt  her  ear<|ro  and  leave  her  port  of  lading  before  the  day.  and  sail  to  another  port  oC 
tbe  island  in  (be  direct  coarse  of  her  Toy  age,  merely  in  (ho  hopes  of  joining  ooavoy,  and^ 
to  take  the  governor's  despatches  to  France,  the  wamnty  Is  complied  with,  thongb  the 
Eovernor  there  shoold  detain  her  beyoad  (be  day;  see  I'bolhisofi  T.  FenraMea,  Ooeg.  S91; 
ThelJiiBOB  V.  Naples,  id.  «66.  a.  *  , 
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riMitaid  behind  for  th«  beat  reasons,  the  policy  was  void;  the  eonfingeiiGj   f  81S  ] 
bad  not  happened;  and  the  partjr  interested  had  a  right  to  saj  there  was  no 
contract  l>etween  them.     Therefore,  what  was  said  by  the  counsel  in  the  argu- 
ment is  very  trae^  if  she  had  been  prevented  by  any  accident  from  sailing  tiH 
the  ^nd  of  Attgust,  as  by  the  sudden  want  of  any  necessary  repair,  or  if  an 
enemy  had  been  at  the  mouth  of  the  ports,  the  captain  would  have  done  very 
tight  not  to  sail,  but  there  would  have  been  an  end  of  the  policy.     It  is  very 
different  from  the  cases  where  a  voyage  has  begun,  there  the  usage  of  the 
Toyage  may  justify  going  a  little  out  of  the  direct  course.    This  also  is  clear, 
if  the  ship  bad  broken  ground  and  been  fairly  under  sail  upon  her  voyage  for 
England  oa  the  1st  of  August,  though  she  had  gone  ever  so  little  a  way,  and 
h^d  afterwards  put  back  from  the  stress  of  weather  or  apprehension  from 
an  enemy  in  6ght,  or  bad  then  been  put  under  an  embargo  and  been  detained 
till  September,  it  would  still  have  been  a  beginning  to  sail,  and  the  stoppage 
would  have  come  too  latCi  because  the  warranty  was  upon  a  fact  anteeeaent. 
Such  a  case  happened  before  me  a  day  or  two  after  the  present  action  waa 
tried.     It  was  an  insurance  upon  a  irfiip  from  Grenada  to  London,  warranted 
to  sail  on  or  before  the  first  of  August;  she  had  barely  begun  to  sail  on  the 
day,  when  she  was  stopped  by  an  embargo,  and  detained  beyond  the  time.     I 
thought  the  voya|^e  was  begun,  and  the  jury  were  of  that  opinion,  and  there 
has  been  no  motion  for  a  new  trial.     I  am  giving  no  opinion,  only  breaking 
the  eaee.     Here  the  whole  question  turns  upon  this,— -did  the  voyage  from 
/anaica  homeward  begin  from  St.  Anne*8or  from  Bluefielda?  Perhaps,  where 
a  voyage  is  once  begun,  the  going  a  little  out  of  the  way  to  join  convoy  may 
he  very  reasonable,  and  for  the  benefit  of  all  parties,  but  still  it  does  not  vary 
the  foet  of  sailing.     Here  it  was  very  reasonable ;  but  the  question  whether 
the  voyage  began  at  St.  Anne's  or  Bhiefields  still  remains.     Another  material 
circnmstance  arises  from  the  words  ^*  at  and  from  Jamaica."     At  the  trial  I  }f^^J^ 
feasoaed  thus:  by  the  terms  of  the  policy  she  was  protected  during  her  stay  ^^7  !"^ 
at  Jamaica;  by  force  of  them  she  had  a  right  to  go  to  any  port  or  all  round  rM^S  ^^ 
the  island,  and  ^e  went  to  Bluefields,  for  rea^bns  best  known  to  herself;  there-  ««frM  of 
fore  the  voyage  began  from  Bluefields.     Had  the  insurance  been  at  and  from  ca|»tar« 
the  port  of  St.  Anne's  il  did  strike  nte  that  ^oing  round  the  island  to  Bluefields  »dwisaie 
wonid  have  been  a  deviation.     But  this  is  a  question  of  so  much  value  and  j,  ^^L^ 
consequence  that  the  Court  wishes  to  consider  the  case  thoroughly  before  they  ^^^^^^^•s 
gtre  a  iioal  decision  upon  it.  %,tA  the  h 

(g)  Frtefrom  cajAwre  w  ihe  fori  o^  disc&ar^.  takea  ra  aa 

I.  Jarman  V.  GoAPE.  £.  T.  1811.  IL  B.  13  East, 394.  opsarhr«r, 

Brkieh  goods  on  board  a  neutral  ship,  being  insured  from  London  to  any  ^  ^'^)^ 

ports  or  placet  of  discharge  on  the  continent,  &c.,  with  liberty  to  carry  ^^^' ^^\l^ 

fated  papers,  Ice ,  free  of  capture  or  seizure  in  her  port  or  ports  of  disoharse;  ^Ur  pert. 

nnd  the  ship  having  received  instructions  to  proceed  to  the  river  Jahde,  with  a  wattfa^  te 


waere  voe  gooos  ongnt  hkmii  saieiy  oe  lanoea,  v  arei  ana  loe  wnuie  itajac«i»   u  .  y-    i 
eonatry  being  then  occupied  by  the  enemy;  the  Court  held,  that  a  seizure  by  {^JJ^^JJ** 
the  enemy  in  beats  from  the  shore,  while  the  ship  was  lying  on  and  off  in  the  -^  ^  «iai^ 
middle  of  the  river  fifteen  miles  up,  where  it  is  two  miles  wide,  waiting  for  dt-  ^^u»  maa 
rediotts  from  the  supercargo,  who  had  gone  up  to  Varel,  to  get  instructions  ner,  the 
where  to  iand  the  cargo,  was  a  seizure  in  a  port  of  discharge  within  the  ex-phea 
emption  in  the  policy;  for  the  intention  of  the  contracting  parties  was  plainly  ^"?^*?t* 
to  exempt  the  underwriters  from  land  risks  in  any  such  place  of  discharge,  S|^  ^  eaa 
leaving  them  subject  only  to  sea  risks;  and,  therefore,  the  word  ^'  port"  must  0^,1^1^  ii^, 
he  taken' in  its  genera!  and  most  extensive  sense,  as  contradistinguished  from  port  afdis 
the  high  aeas,  with  reference  to  the  subject  matter;  though  the  place  where  f^TI *  ^hh 
the  setauire  waa  made  was  not  ordinarily  denominated  a  port,  nor  were  goods  !*^,";fU 


ttaed  to  be  landed  there  in  the  accustomed  course  of  commerce.  inSi^ 

VQla.    XI.  50  ^ 
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Where  a  g.  Bfown  v.  Tierney.  E.  T,  1809.  C.  P.  1  Taunt.  617.  S,  P.  Levy  y- 
ihip/rnsur  Vatghan.    E.  T.   1812.  C.  P.    4  Taunt.   587.     wd  vide   Maydhew  v. 

cH.,.swar  gcoTT.  K.  B.  .18li>.  N.  P.  SCompb.  205    Daci  fish  v.  Brook.  E.  T. 

^"omcHp  ISlS.N.P.id.-i^Oo.  Barontv.  V  aux.  M.  T.  IKlO.  N.  P.  2  Campb.54l. 

ture  «nd  J^RMAN  V.  CoAPE.  E.  T.   1811.  K.  B.  Blac.394;  S  C.  2  Campb.  613. 

Boizare  in  If  appeared  that  the  vessel  was  bound  for  Pillnu;  that  there  is  a  harbour  at 
the  poit  of  PiHau,  rendered  difficult  of  access  by  a  shifting  bar,  on  which  the  water  is  too 
dischiirge,  ghnHo^y  to  admit  vessels  deeply  laden;  that  without  the  bar,  and  distant  four 
destined  ?o  ^^  ^^®  miles  from  the  Costom  House,  is  a  station  called  Pillau  roads,  where 
to  Pilliio,  ships  bound  for  Pillau,  which  draw  much  water,  usually  bring  to  and  unload 
is  deized  some  part  of  their  cargo,  to  lighten  them  sufliciently  for  passing  the  bar.  The 
while  lay  Robert  came  to  an  anchor  in  Pillau  roads,  and  a  pilot  went  on  board  her  there, 
in^  ai  an  ^y^^  would  not  permit  any  thing  to  be  unloaded  till  the  ship's  papers  had  beea 
PiUrtu  examined  and  approved  at  the  Custom  House.     The  supercar:.o  having  gone 

•  roads,  in  or  on  shore  with  the  papers  for  this  purpose,  the  vessel  while  lying  in  the  roads 
der  todis  was  taken  by  a  French  privateer.  The  jury  found  a  verdict  for  the  plainlifE 
charge  pari  The  Court  held,  that  the  meaning  of  the  warranty  was,  that  for  whatever  pur- 
er her  car    p^g^  the  ship  went  into  a  port,  it  the  enemy  got  down  to  the  port  by  land  and 

*?i  *  uf ".«  took  her,  the  underwriters   in  that  event   should   be  discharged.     But  in  this 

able  her  to  '  ,  .  ,  ■      »      •  •  ® 

enter  the     case  the  ship  was  as  much  at  open  sea  as  ever  she  had  been;  nor  waa  it  prov- 

hrfrboar,  ed  to  be  even  the  practice  wholly  to  discharge  a  ship  in  Pillau  roads,  but  only 
this»  is  not  to  lighten  her  sufficiently  to  enable  her  to  enter  the  harbour.  And  thejr 
ajieizare      refused  the  rule.     See  15  East,  269. 

wuhiaihe  3  Mellisiiv  Stamporth.  E.  T.  1810.  C.  P.  3  Taunt.  499.  S.  P.  Levt 
7*320  ']  ^-  Vaughan.  E.  T.   1812.  C.  P.  4  Taunt.  389. 

It  was  proved  that  at  the  time  of  effecting  this  insurance  thejcircumstance 
Acqptare     ^^f  (f^e  warranty  contained  in  this  policy  made  the  difference  of  one-half  in  the 
by  A  foice    premiums  upon  this  ri?k.     The  vessel  having  on  the  20th  of  August  taken  m 
ih*e  Vort*^of  1"^"^  ^'^  board  at  Po<  hi,  who  informed  the  master  that  the  French  were  in  poe* 
dixchttrge  ia  session  of'Wismar,   came  to  on  anchor  in  the  open  sea,  at  the  south  point  of 
an  inima      the  isle  of  Poehl,  about  one  Gerpinn  mile  and  three-quarters,  or  seven  English 
ieri«l  cir       n.ilcs  diMunt  ficm  Wismar,  nt  uhith  place  tfhe  was  destined  to  deliver  her  car* 
cumHiHnce   ^^^    j,^,j  vithin   lie  reach  of  any  guns  from  the  ^hote;  and  on  the  panredaj, 
I     ^  ^^p    about  five  hours  after,  eijrht  French  soldiers  came  off  in  a  boat  from  Wismer 
rauty  a        ^^^  took  possession  of  the  vessel;  and  on  the  following  day  a  French  officer 
gainst  cap    coming  ofl,  ordered  the  ship  under  weigh,  and  bniught  her  to  an  anchor  three 
tare  in  iho   or  four  miles  further  in,  but  in  the  roads  of  Wismar,  not  in  the  harbour,  as  she 
poriofdw   drew  too  much  water  to  enter  the   harbour  of  Wismar,    in   wWch  were  only 
c*»rge.        eight  or  nine  feet  of  water.     The  captors  discharged  her  cargo  in  the  roeds, 
and  carried  it  on  shore  in  lighters.     The  master  of  the  vessel   and  other  wit- 
nesses proved  that  he  could  have  gone  further  in,  within  two  English  miles  of 
the  harbour;  that  the  place   where  he  cast  anchor  was  not  within  the  port  of 
Wismar;  that  vessels  do  not  discharge  their  cargoes  there,   but  usually  ap- 
proach four  English  miles  and  a  quarter  nearer  to  Wismar  before  thev  begia 
to  discharge  their  cargoes;  that  there  were  two   fathoms  water  in  Wiaraar 
roads;  and  that  this  vessel,   which   drew  not  more   than   eleven  feet  water^ 
could  have  safely  gone  in  within  three  English  miles  of  fhe  shore.     The  rea- 
son why  the  pilot  did  not  carry  him  into  Wismar  roads,  ithmediately  ob  his 
coming  on  board,  was,  that,   although  the  wind  was  fair  for  him  to  carry  the 
ship  in,  it  was  not  fair  for  him  in  case  of  danger  to  get  out  again.     The  Chief 
Justice  being   at  that  time  of  opinion  that  it  was  a  question  of  law,  whether 
the  vessel  were  in  part  within  the  meaning  of  the  warranty? 

Per  Cur.  In  this  case,  the  jury  certainly  were  struck  wiih  that  which  is 
obvious  to  every  one;  that  if  a  captain,  acting  either  with  or  without  the  orders 
of  his  owner,  means  to  be  taken,  he  was  as  certain  of  being  captured  in  the 

•  When  the  ship  and  good**  are  warranted  fee  fronnconBsmation  by  the  government  io  ih* 
Fhip'^d  port  or  p  •  la  of  dirichar  e,  tl  e  ronfii  aiion  referred  to  by  file  warranty  moat  be  as 
aci  done  on  the  part  of  tbo  goveramaat  of  the  eoaotiy  where  it  takea  p'acoj  aea  16  Eas^ 
269* 
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viiaatioa  where  this  vessel  anchored  as  ia  port;  so  that  if  he  were  disposed  to 
practice  fraud,  it  might  be  very  easily  practised.      Here  the   ship  waits   five 
hoars  off  the  south  end  of  the  isle  of  Paehl.     The  master  being  &sked,  why 
iie  did  not  weigh  anchor   and  depart  when   he  saw  the  sDldiers  appronrh- 
ing,  said  that  the  wind  was  fair  to  go  in,  but    not  to  come  out.      But  the  diffi- 
cuUy  is  how  to  say,  in  the  words  of  the  warranty,  that  the  ship  was  with  in  the 
port;  if  she  were  within  her  unloading  ground,  that  would.be  n  strong  ground 
to  say  she  was  within  the  port,  though  not  literally;  but  here  she  is  four  miles 
irom  the  roads;  and  if  four  miles  will  not  protect  her,  we  do  not  see  how  five 
would;  nor  do  we  see  how  we  can  say  that  the   plaintiff  Jias  not  a  right  to  re- 
cover.    Whether  the  underwriters  can  form  a  warranty  to  meet  the   mischief 
in  80010  other   way   maybe  considered;  the  warranty   might   be  against  any 
£»rce  in  or  issuing  from  the  port  of  discharge. — Rule  discharged. 
See  Cockey  v.  Atkinson,  ^  B.  &  A.  4b0. 

4.  Keyser  v.  Scott.  M.  T.  1812.  C.  P.  4  Taunt.  660.  [  321  J 
This  was  an  action  upon  a  policy  upon  the  ship  Jason,  at  and  from  London  A  ship  dap 

to  any  port  or  place  -n  the  Baltic,  with  liberty  to  seek   and  join  convoy,  carry  *°''®^  *'*.'  ">* 
and  change  simulated  papers,  to  touch  and  stay  at  all  ports  or  places  in  the  *'*^°*'^'^l* 
Bahic  or  elsewhere  for  orders  or  information,  and  in  case  the  master  should  copLi%or 
find  il  dangerous  to  enter  any  port  or  place  to  return;  and  the  ship  was  war-  tna  in  a 
ranted  free  from  capture  in  her  port  of  des'ination.     The  case  was  tried  before  plnce 
Mansfield,  C.  J.,  when  it  was  proved  that  the  Jason  came  to  an  anchor  over  ^' !>«''«  •!*»?• 
against  Pi/lau,  on  the  outside  of  the  bar,  at  a  distance  of  full  a  German  mile^"  "**!  "" 
further  out  than  any  place  where  vessels  ever  are  known   »o  lighten  their  car-|jj^?'  '*  "®* 
goea  in  preparation  for  coming  in  over  the  bar.     While  she  v^as»  lying  there  wnrrmiy  of 
•he  was  taken  by  a  boat  with  some  Pomeranian  soldiers,  coming  out  of  Pillau.  dee  fiom 
They  took  out  no  part  of  her  cargo  at  the  place  where  she  then  lay,  but  carri-cnptore  in 
«d  her  in,  until  she  was  withia  a  German' mile  from  the  shore,  where  they  J]*^'' P®'^'.  of 
took  out  the  lirst  part  of  her  cargo.     The  place  where  ships  usually  begin  to     *'*"*"®°' 
unload  is  a  German  mile  from  the  shore.  - 

Per  Cur.     We  have  no  doubt  the  underwriters  intended  to  protect  them-«.. 
•elves  against  the  risk  of  that  loss  which  has  occurred,  but  unfortunately  they  \^,^  '^^  *p 
have  nsed  terms  which  do  not  protect  them      They  have  unfortunately  refer-  cn.<«ioned  by 
red  for  their  definition  of  the  risk  to  the  place  where  the  capture  was  to  be  ihe  event 
made;  and  the  place  where  the  capture  was  made  is,  according  to  the  only  emhrHced 
witness  who  knew  any  thing  about  it,  in   the  open  sen.     If  the  underwriters  ^^  '^'^ 
wiJi  not  be  more  careful  how  they  express  their  meaning  they  must  suffer  for  ^vj^,7,f*,y 
it     The  rule  must  be  discharged.  the  in$iir««i 

5.  LiviE  V.  Janso.v.  T.  T.   1810    K.  B.    12  East,  648.  cannot  rec» 
In  an  action  on  a  policy  on  ship  and  goods,  warranted  free  from  American  ver  for  a 

condemnation,  it  appeared  that  the  ship  and  goods  were  damaged  by  the  perils  P*'^'^''  '  "^^ 
of  the  seas,  and  were  afterwards  seized  by  the  American  government,    and   "i!"u  *Jf 
condemned.     The  Court  held,  that  the  total  loss  b)  subsequent  seizure  and  g^ip  had 
condemnation   took  away  from  the  assured  the  right  to  recover  in  respect  tosu^iained  in 
the  previous  partial  loss  by   sea  damage,  inasmuch  as  the  immediately  operat-a  previoos 
tng  cause  of  total  loss  was  one  from  which,  and  its  consequences,  the  under-  P'"'t  ofihe 
writer  was,  by  express  provision   in  the  policy,  exempted,   and  as  the  other  ^^y^S^^ 
antecedent  causes  of  injury  never  produced  any  pecuniary  loss  to  the  plaintiffs, 
«od  as  there  never  existed  a  period  of  time  prior  to  the  total  loss  in  which  the  *    .  .    . 
assured  could  have   practically   called  on  the  underwriter  for  an  indemnity  ^^^^j*^*^'* 
against  the  temporary  and  partial  injury.  noi  deviai* 

6.  O'Reilly  v.  Rotal  Exchange  Assurance  Company.  T.  T.  1815.  N,  P.  from  the 

4  Campb.  246.  usn«l 

Action  on  a  policy  of  insurance  on  goods  in  the  Catherina,  at  and  from  La ''**"*«»  i* 
Guayrato  the  ship's  port  of  discharge  without  the  Baltic  and  north  of  Gotten- ^^^^^  |^' 
bargh,  with  liberty  to  touch  at  a  port  in  England  for  orders,  and  also  with  ji-       ^^.^   . 
berty  to  join  convoy  at  the  place  of  rendezvous  in  the  West  Indies;  warranted  gjlcepred 
to  depart  finally  for  Europe  on  or  before  the  Ist  of  August,  and  also  warranted  ^t\U;  for 

Jrce  atcHpCaro  atfd  ieizw^  wd  the  (Ma^u^ac^  lh\>j^^  ia  pon>  in  La  Guay^ttet  wimid 
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%•  toflirow  ra  at  twelve  gitkieas  per  cent.,  to  return  two'  per  cent!  if  the  idiip  A^M  not 
th«  liability  tottch  at  Jamaica  or  the  Havannah  and  arrive;  with  other  returns  not  neoesa'* 
Sd^ri     r/ m  he  specified. 

tenbyaa  Gibbs,  C.  J.,  was  clearly  of  opinion  that  under  these  circumstances  th« 
Mirset  plaintiifs  were  not  entitled  to  recover.  He  attached  particular  weight  to  the 
eoniwer  warranty  in  the  policy  against  capture  and  seizure  in  port;  to  avoid  a  loss  of 
w«ha  tbey  |hat  sort,  for  which  the  defendants  would  not  have  been  liable,  the  ship  cut  her 
T^^^^»  cable,  and  proceeded  to  sea  in  a  state  in  which  she  was  not  properly  fit  toper* 
«x«mpts?if  ^^'^  the  voyage  home.  After  that  she  goes  to  a  port  out  of  the  course  oftho 
a  diiJet  Voyage  to  unload  her  outward  and  to  complete  her  homeward  cargo,  without 
•osras  bad  any  liberty  for  that  purpose;  she  might  do  so,  to  be  sure,  but  not  at  the  risk  of 
been  par     the  underwriters. — Plaintiffs  noneoiled. 

"•^J  7.  O'Reilly  V.  GoNNE.  T.  T.  1815.  N.  P.  4  Campb.249. 

^^      ^       Action  on  a  policy  of  insurance  on  the  frieght  of  the  same  ship,  in  the  maom 
£re1i'i^    voyage  mentioned  in  the  preceding  case.     The  risk  here  was  described  to  ho 
^^^  f^      at  and  from  La  Guayra,  and  any  port  or  ports,  place  or  places,  on  the  Spanish 
warraaty     Main,  all  or  any,  to  any  port  or  ports  in  the  North  Sea,  not  in  the  Bahic  nor 
ineected  in  northward  of  Gottenburgh,  all  and  any,  with  liberty  to  call  at  all  or  any  of  fbe 
ake  policy.  West  India  islands,  colonies,  and  settlements,  at  Gibraltar,  any  port  or  ports 
in  Spain  without  the  Straits,  and  at  any  port  or  ports  in  England,  to  watt  for 
orders,  or  for  any  purposes  whatsoever,  all  and  any,  warranted  to  sail  on  or 
hefore  the  I  st  of  August,  1814.     And  to  the  usual  words  '^  giving  leave  to 
touch  and  stay  at  any  ports  or  places  whatsoever,"  were  subjoined  the  follow- 
ing words  in  writing.  ^^  And  wheresoever,  to  seek,  join,  and  exchange  convoys^ 
load,  unload,  and  reload  goods  and  specie,  wait  for  orders,  or  for  any  purposes 
whatsoever,  all  or  any,  without  being  deemed  any  deviation.'' 

Gibbs,  C.  X  This  case  is  widely  different  from  the  last.  There  the  ship 
was  warranted  free  of  seizure  in  port;  but  this  policy  is  without  any  such  ex* 
ception;  she  was,  therefore,  unquestionably  under  its  protection  when  she 
sailed  light  from  La  Guayra;  and  the  present  underwriters,  who  would  hav# 
been  liable  had  she  been  seized  in  port,  can  make  no  objection  that  she  was 
unable  to  bear  up  to  St.  Thomas's;  she  was  forced  to  sail  light,  and  was  unable 
to  pursue  the  direct  voyage  home;  finding  it  impossible  to  make  St.  Thomas's 
it  will  be  for  the  jury  to  consider  whether  Jacmel  was  not,  under  all  the  cir- 
cumstances, as  convenient  a  port  as  she  could  have  selected. — Verdict  for  th« 

t  *^^  I  (H)  Relative  to  convot.* 

It  If   rima  ^'  ^^^^  ^-  ^'^'^^'  T.  T.  1812.  C.  P.  4  Taunt.  493- 

/scj/legal  T^^^  ^^  ^^  action  upon  a  policy  of  insurance  upon  the  ship  Monarch  and 
isaeil  lroin^®i£»^^  &^  '^^^  ^J^^  Malta  to  Gibraltar  and  Lisbon;  to  return  four  per  cent., 
aleieifa  for  convoy  to  Gibraltar,  throe  per  cent,  for  convoy  from  thence  to  Lisbon,  ami 
^rt  witk  twelve  per  cent,  for  such  proportion  of  the  freight  as  was  due  for  the  cargo 
•atssa  discharged  at  Gibraltar,  and  twelve  percent,  if  the  voyage  terminated  at  Gib- 
*•/»  raltar.     It  further  appeared  by  a  letter  from  the  master  of  the  vessel,  which 

had  laid  some  time  at  Malta,  waiting  for  freight,  that  he  had  at  length  charter- 
ed her  for  this  voyage,  to  sail  without  convoy.  The  owner  knew  this  at  th« 
time  when  he  gave  instructions  for  the  policy;  but  it  also  appeared  by  the 
same  letter  that  it  was  not  known  when  any  convoy  would  be  appointed.  The 
vessel  had  no  license  to  sail  without  a  convoy.  It  was  contended  that  the 
charter-party  was  therefore  illegal;  and  that  although  the  owner  was  not  in- 
strumental to  the  sailing  without  convoy,  yet  that  as  he  afterwards  was  aware 
of  the  fact  of  her  having  sailed  without  convoy,  before  he  gave  the  instructions 
for  this  policy,  that  was  such  a  privity  as  rendered  the  insurance  void.  The 
jury  found  a  verdict  for  the  plaintiff. 

Per  Cur.     With  respect  to  the  convoy,  we  have  not  the  slightest  doubt  that 


-*  The  obUgaion  to  tail  with  «onToy  it  impoted  apon  the  inearf4»  either  by  fbe 
terms  of  a  warranty,  or  by  act  of  parliament.  The  statata  48  Geo.  8.  e.  67.  rtadered  h 
highly  penal  for  abipa  beloo^ng  to  ai^  of  hi«  Majesty's  sabjectt  to  sail  witbost  pretectioa 
t»r  toe  convoy  appointed  by  aoverRBoent . 
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A*  aUMe  did  not  intend  to  afi^ct  the  policies  of  any  who  aro  not  ftirj  to  tbo 
aailing  without  convojr.     Tbo  eighth  sectioo  of  the  43  Geo.  3.  c.  57.  excepts 
att  Teeeels  sailing  from  foreign  ports,  where  no  convoy  is  appointed,  nor  any 
person  there  duly  anthorizedto  appoint  convoys  or  to  grant  licenses.     It  does^ 
not  appear  in  this  caso  either  that  ony  convoy  was  appointed  from  Malta,  or 
thai  there  was  any  person  there  authorized  by  the  Admiralty  to  grant  licenses 
to  sail  withont  coavoy ;  unless  this,  therefore,  was  shown  in  the  cause,  it  is  not 
shown  that  the  master  did  illegally  in  sailing  thenco  without  convoy. 
3.  Wainbousk  v.  Cowib.  M.  T.  1811.  G.  P.  6  Taunt.  178. 
On  the  qoestion,  whether  a  license  to  sail  without  convoy  to  a  port  which  a  But  whsrs 
•hip  most  pass  on  her  voyage  was  not  a  sufficient  license  to  authorize  her  to^^  iskaowa 
run,  without  license  or  convoy,  for  the  residue  of  her  voyage,  after  she  has  2*  ~^  ^ 
toocded  at  that  port.  ^^^  ili^i 

Per  Cur,    At  the  trial  it  was  proved  that  the  ship  sailed  without  any  convoy  th«  aliip  is 
for  this  vojrage  with  the  privity  of  the  plaintiff.     The  ship  was  advertised  as  ats  miI  with 
mnning  ship;  it  was  perfectly  weH  known  she  was  to  be  a  running  ship,  to*|B^<^(>v*J» 
tail  without  convoy  for  this  voyage.     The  defendant  has  a  right  to  avail  him-  f  u**?!^ 
self  of  this  objectioo,  if  the  plaintiff  with  his  privity  did  put  his  good  on  board  jn^ja]* 
without  convoy  for  this  voyage;  but  it  has  been  argued,  that  the  plaintiff's  HcaiMsd 
orivily  alone  will  not  vacate  the  policy,  but  that  he  roust  be  instrumental,  will  aloas 
I^ow  this  is  directly  contrary  to  the  words  of  the  stature,  which  are  "  privy  to,  p*otsethi». 
or  instrumental  in."     It  is  not  necessary  to  decide  what  makes  a  man  instru-   C  ^^  J 
oienfal,  but  it  was  aever  before  thought  that ''  privy"  and  "  accessary"  meant 
the  same  ihiag;  and  that  the  plaintiff  is  privy  is  no  doubt,  and  the  clause  ap* 
plyinjg  to  persons  privy  or  instrumental;  if  he  is  privy,  his  insurance  Is  void. 
Sot  it  IS  said  that  the  plaintiff  is  protected  by  section  6.  of  the  43  Geo.  3.  c. 
67.,  which  exempts  from  the  operation  of  the  act  ships  sailing  with  a  license; 
nod  that  although  the  act  nowhere  uses  the  expression,  that  the  policy  shall  be 
Toid  if  the  ship  with  the  owner's  privity  sails  without  a  licence,  yet  if  the  ship 
did  sail  without  a  licence,  the  owner  of  the  goods  not  being  privy  to  the  want 
of  a  licence,  he  shall  not  incur  the  forfeiture.     But  it  would  be  a  strange  thing 
indeed  to  insert  in  such  an  instrument  as  this,  that  the  shipper  knows  the  ship 
is  to  sail  without  a  license.  It  cannot  be  necessary,  the  plaintiffs  say,  that  eve- 
4ry  shipper  of  goods  roust  know  and  see  that  a  proper  licence  is  obtained.  The 
"first  answer  *is,  every  person  shipping  goods  roust  know  and  see  that  a  suffi- 
cient licence  is  given.     In  the  next  place,  what  is  the  captain  but  the  agent  of 
the  abipper  ia  respect  of  those  goods,  and  does  he  not  therefore  apply  tor  a  li- 
eence.  as  such  agent?     fiut  every  shipper  of  goods  may  go  and  inquire  at  the 
Admiralty  whether  such  a  license  was  granted  or  not;  and  every  merchant 
knows  it  is  not  the  practice  to  grant  licenses  for  ships  going  up  the  Mediter- 
ranean.    It  is  impossible  to  say  then,  on  these  two  clauses,  but  that  the  plain- 
tiff has  ofiended  against  this  act,  the  voyage  being  without  convoy,  and  with 
his  knowledge,  and  no  sufficient  license  having  been  obtained. 
3.  Darbt  v.  Newton.  E.  T.  1816.  C,  P.  2  Marsh.  252;  S.  C.  6  Taunt. 

Action  on  a  policy  of  insurance,  dated  the  23rd  December,  181 1,  on  goods  ^^l^^jj; 
on  hoard  the  ship  Sybeila,  at  and  from  London  to  Cagliari,  in  Sardinia,  ^>^b^J|^^^^ 
liberty  to  touch  at  Gibraltar,  and  there  unload  and  load  goods,  and  with  or  on  board  a 
without  convoy.  Ar  the  trial  before  Lord  Chief  Justice  Gibbs,  the  following  ship  which 
«ard  of  the  Sybeila  was  proved  as  having  been  shown  to  the  plaintiff hs  knows 
hetore  he  pot  his  goods  on  board:  <<  Has  a  license  to  sail  >™<"®<^i^®'y9 ||^i|][.JJ['iVo 
without  convoy,  the  remarkably  fast  sailing  fine  British  ship,  coppered,  and  ^  '  ^^  |^ 
armed,  kc,  the  greatest  part  of  her  cargo  actually  engaged,  and  on  board,  ibr  ^^md  to 
Gibraltar,  Cagliari,  and  Majorca,^with  leave  to  take  in  goods  at  Gibraltar,  the  m«  that 
Sybeila,  J.  B<iwden,  Commander;  bnrthen,  170  tons;  lying  at  Horsely down ■heht» o 
Ibr  freight.  Apply,  &c."  It  appeared  that  she  sailed  from  London  in  the  be""'™^^^ 
fbnug  of  January,  1 8  It,  with  a  license  from  Gibrahar  only,  where  she  >>^iv- Jj^j^olo 
ed  on  the  22nd  of  the  same  month;  that  the  admiral  stationed  at  Gibraltar^  ^^^^  ^^ 
Coauaoiare  Peoroee,  was  authorized  to  egtend  socb  licenses  (br  ships  to  pro^  «|s. 
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ceed  without  convoy,  as  might  have  been  granted  here,  or  to  furnish  new  li- 
censes when  advisable;  but  that  she  sailed  from  Gibraltar  without  either  con* 
voy,  or  license,  and  was  captured  in  the  prosecution  of  her  voyage.  There  was 
ao  proof  that  the  plaintiflf  knew  the  extent  of  the  license,  or  had  received  any 
[  3S5  ]  intimation  that  the  ship  was  to  sail  without  convoy,  except  from  the  card 
above  stale.  A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinions  of 
the  Court.  On  the  question  whether  the  insured  were  barred  from  recovering 
by  the  want  of  a  license  from  Gibraltar, 

Lord  Chief  Justice  Gibbs.     I  should   have   been  verv  glad  to  have  found 
any  ground  on  which  the  plaintiff*  could  have  escaped  from  the  effect  of  this 
objection,  because  he  has  not  been  personally  to  blame  in  any  thing  that  baa 
been  done,  and  it  is  therefore  hard  that  the  loss  should  fall  on  him  through  the 
neglect  or  mistake  of  others.     But  I  cannot   find  any  ground  on  which  this 
case  can  be  taken  out  of  the  law,  which  has  been  so  much  consideried,  and  at 
last  determined  by  the  case  of  Wainhouse  v.  Cowie,  confirmed  by  that  of  log- 
ham  v.  Agnew.     The  principle  to  a  ship^s  sailing  without  convoy  and  without 
licence  is  very  different.     By  the  4tb  section  of  stat.  43  Geo.  3.  c.  57.  all  in- 
Burances,  whether  upon  the  vessel  or  on  goods  belonging  to  any  person  i^rivy  to 
the  ship's  sailing  without  convoy,  are  made  void;  so  that  if  (he  iusured  be  pri- 
vy to  her  sailing  without  convoy,  the  insurance  is  void,  unless  he  can  protect 
himself  by  any  other  part  of  the  statute;  and  the  6th  section  does  protect  him, 
provided  the  ship  have  a  licence.     But  there  is  this  distinction,  ''  sailing  with- 
out convoy,  and  without  a  licence;"  that  though  the  ship  do  sail  without  con- 
voy, yet,  if  the  in^iured  be  ignorant  of  it,  the  insurance  is  valid;  but  if  he  be 
acquainted  with  that  circumstance,  the  insurance  is  void,  unless  there  be  a  li- 
cence; he  is  therefore  bound  to  inquire  into  that  fact,  because  his  ignorance 
of  it  will  not  excuse  him.     In  Wainhouse  v.  Cowie,  the  voyage  insured  was 
from  London  to  Palermo,  with  liberty  to  call  at  Gibraltar.     The  ship  was  put 
up  as  a  running  ship,  and  the  insured,  who  was  the  owner  of  goods,  knew  that 
•he  was  to  sail  without  convoy,  but  supposed  she  would  have  a  sufficient  li- 
cence, unfortunately  not  inquiring  what  licence  she  had.    The  ship  sailed  with 
a  licence  to  Gibraltar  only,  where  she  arrived  safe;  and  there  being  no  persoa 
there  with  authority  to  extend  the  licence,  she  proceeded  without  one,  and  was 
captured.     Now,   supposing  the  licence  from  this  country  to  have  been  suffi- 
cient, she  would  have  been  excused,  by  the  8th  section,  from  sailing  with  con- 
voy from  Gibrahar,  because  there  was  no  person  there  at  the  time  with  author- 
ity to  appoint  convoy  or  grant  licences.     But  the  Court  held  the  policy  to  be 
void,  on  the  ground  that  the  voyage  being  to  Palermo,  the  licence  to  Gibraltar 
only  was  insufficient,  though  the  ship  touched  at  Gibraltar.     I  cannot  distin- 
guish that  case  from  the  present.     The  voyage  here  is  to  Cagliari,  with  liber- 
ty, and  with  an  intention,  to  touch  at  Gibraltar,  but  the  ultimate  place  of  des* 
tination  is  Cagliari;  and,  though  the  captain  was  aware  of  that  circumstance, 
he  got  a  licence  to  Gibraltar  only.     I  am  of  opinion  that  that  licence  was  in- 
Bufficient,  on  the   same  ground  as  that  of  Wainhouse  v.  Cowie.     It  has  been 
attempted  to  distinguish  that  from  the  present  case,  an  the  ground  that  the  lat- 
ter there  wasa^erson  at  Gibraltar  authorised  to  grant  licences  from  thence; 
and  certainly  such  an  authority  did  exist.     To  what  cases  it  was  meant  to  ap- 
ply I  cannot  tell;  it  may  be,  to  ships  which  had  sailed  to  Gibraltar  as  their  ul- 
timate place  of  destination,  and  had  afterwards  resolved  to  proceed;  and  such 
a  course  as  that  would  have  been  perfectly  legal,  becau.se  the  licence  to  Gib- 
tr  aSfi  1  ''*'^®*'  would  have  been  good  and  effectual  in  the  first  instance,  and  the  admi- 
LL  ♦'*^  J  ral  would  have  given  further  effect  to  it  if  the  party  chose  to  proceed.     But 
that  makes  the  case  of  the  insured  in  the  present  instance  still  more  desperate, 
because  it   was  incumbent  on  the  plaintiff*  to  get  such   second  licence;  and 
though  it  does  press  very  hard  on  a  person  insuring  goods,  that  he  should  suf- 
fer from  the  neglect  of  the  captain,  still  if  he  will  lo^-his  goods  on  board 
without  ascertaining  that  a  valid  licence  has  been  obtained,  he  must  do  it  at  his 
own  peril.     For  all  these  reasons  I  am  of  opinion,  though  I  arrive  at  that  con- 
^  clugioii  wftb  rtgr^y  th&t  the  plaint  iff*  b  mft  removtid  cfut  of  the  tfcope  of  the 
act. 
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4.  SiLLT  T.  Erves.  H.T.  1779.  K.  B.  Doug.  72. 
This  was  an  action  for  money  had  and  received  brought  against  an  under*  A  warr^Dlj 
ifrtter  for  a  return  of  premium.     The  policy  was  on  the  ship  the  Parker  GaI-*°  •■*^  "'* 
lery,  at  and  from  Venice  to  the  Currant   Islands,   and  at  and  from  thence  to^",J^,|,^ 
Ijondon^  at  a  premium  of  five  guineas  per  cent.,  to  return  2/.  per  cent,  if  the  bsimI  eoa  . 
ship   sailed    wiih  convoy   from   Gibraltar  and   arrived.     The   ship  touched  vojp  foi  tba 
at  Gibraltar  on  her  way  home,  and  sailed  from  thence  under  convoy  of  the  ^^y*9^ 
Zephyr  sloop  of  war;  but  the  convoy  was  destined  only  to  go  to  a  certain  lat-*"**  "J'  • 
itude,  about  as  far  as  Cape  Finisterre,  being  ordered  on  the  Lisbon  station,  ^^^^^^ 
and  accordingly  the  ship  and  convoy  separated,  and  the  ship  arrived  safe  at  vTithooa 
Liondon.     The  only  question  in  the  cause,  was,  whether  by  the  terms  of  thevoj.* 
policy,  Ibe  condition  for  the  return  of  premium  was  a  departure  from  Gibraltar 
Vrifh  such  convoy  as  could  be  met  with,  for  whatever  part  of  the  voyage  that 
Bughl  happen  to  be,  or  a  departure  with  convoy  for  a  voyage.     A  rule  was  ob- 
tained to  show  cause  why  there  should  not  be  a  new  trial  on  the  words. 

Mansfield,  C.J.  I  was  strongly  of  opinion,  that  the  policy  meant  a  depar- 
ture with  convoy  intended  for  the  voyage.  The  parties  could  not  mean  a  de- 
parture with  convoy  ^ivhich  might  be  designed  to  separate  from  the  ship  in  a 
minute  or  two;  though,  when  convoy  for  the  whole  o(  a  voyage  is  clearly  in- 
tended, an  unforeseen  separation  is  an  action  to  which  the  underwriter  is  lia- 
ble; for  the  meaning  of  such  a  warranty  is  not  that  the  ship  and  convoy  must 
continue  and  arrive  together.  But  I  still  think  that  the  evidence  was  proper- 
ly admitted  at  the  trial  of  this  cause,  because  the  sense  contended  for  by  the 
plaintifls  was  not  inconsistent  with  the  words  of  the  policy,  and,  therefore,  it 
was  material  to  see  what  the  usage  was.  I  laid  great  stress  on  Mr,  Gorroan^s 
testimony.  I  did  not  consider  him  as  a  common  witness.  However,  it  seems 
from  what  I  have  heard  since,  that  people  in  the  City  are  dissatisfied  with  the 
rerdictf  and  think  the  evidence  of  the  plaintiff's  witnesses  was  founded  on  a 
mistake.  Certainly  critical  niceties  ought  not  to  be  encouraged  in  conuner- 
cial  concerns,  2  R.  &  P.  168.  and  multiply  them,  you  also  multiply  doubts  and 
criticisms.  It  may  be  hard,  because  words  have  been  added  in  some  instan- 
ces to  force  a  construction  in  this  case  from  the  omission  of  them.  The  ques- 
tion is  of  great  importance. — The  rule  made  absolute. 

5.  D'EquiNov.  Berwicke.  M.  T.  1795.  C.  P.  2  H.  B.  551.  S.  P.  Smith   I  ^^  1 
V.  Rendshaw,  and  De  Gory  v.  Clagget.  M.  T.  1780.  C.  P.  2  Park, 
Ins  5l0. 
In  an  action  on  a  policy  on  the  ship  Little  Betsey,  at  and  from  London  to^^  *•'■■ 
St.  Sebastian,  warranted  to  sail  with  convoy.     The  ship  sailed  with  *>^hcr  ves- ^^J*J^^    * 
sels,  under  convoy  of  several  ships  of  war;  and  after  a  certain  latitude,  tbeg_» 
Weasel^  one  of  the  men  of  war,  was  detached  to  convoy  the  Spanish  ships;  meaD*  sack 
but  the  captain  of  that  ship  had  orders  to  go  with  the  St.  Sebastian  ships  no  a  convov 
further  than  Blboa,  and  in  fact  he  went  no  further.     A  verdict  passed  for  the"*'»f**^ 
plaintiff.     When  the  case  came  on  before  the  Court,  on  a  motion  for  a  "^^^  k'*'^**^"*^^ 
friaF,  it  was  argued  for  the  underwriters,  that  warranties  are  to  be  strictly  con»-  j^*|^ 
plied  with;  and  that,  however  near  the  port  of  St.  Sebastian  might  be  to  Bil- 
boa,  yet  the  principle  was  the  same;  and  that  a  convoy  to  the  latter  place  could 
'  no  more  bo  construed  to  be  a  convoy  to  the  ibrmer,  than  a  convoy  to  the  Cape 
of  Good  Hope  could  be  a  convoy  to  the  East  Indies;  and  for  this  was  cited 
Hihbert  v.  Pigou,  Park,  Ins.  359. 

Mr.  Justice  Builer.  The  case  of  Hibhert  and  Pigou,  is  not  applicable  to 
this,  for  there  a  convoy  was  appointed  and  actually  sailed  from  Jamaica  to 
England.  As  to  the  instance  put  at  the  bar,  of  a  convoy  to  the  Cape  of  Good 
Hope,  I  entirely  ditler  from  the  counsel  on  that  point;  for  if  government  thought 
a  convoy  to  the  Cape  was  a  sufficient  protection  to  the  East  India  trade,  and 
the  usage  were  for  the  Enst  India  ships  to  sail  with  a  convoy  only  to  the  Cape 
and  to  consider  that  as  the  East  India  convoy,  and  no  other  convoy  was  ap- 
pointed to  the  East  Indies,  I  should  hold  that  the  warranty  was  complied  with; 

*  A  MtltoK  wUb  convoy  to  the  general  reodesToas  ii  a  aailing  with  convoy  for  the  voy  < 
■f«;  AnoB.  I  Mftr»h.  las.  t7t(. 
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Wh<B  tlKNig!i  I  agree,  if  there  waa  another  convoy  to  the  Eaat  Indiea,  it  would  bar 
th«r«  Ma  olherwiae.  The  captain  of  a  merchant  ship  has  nothing  to  do  with,  nor  can 
?""*"fi^*"  know,  the  matructtund  from  the  Adiniralt v  <o  the  King's  officers,  hot  rauat  tnke 
EfMiUnd  "  •"^'*  convoy  as  he  finds.  I  am,  therefore,  of  opinion  that  there  is  no  ground 
wiui  COB     at  kII  for  this  motion. 

vpy.  th«  6.  RoTHWELL  V.  CooKB«  M.  T.  1797.  Dom.  Prac.  1  B  &  P.  172. 

v«y«gM  Thepolicy  was  on  a  ship  at  and  from  Hull  to  Bilhoa,  warranted  to  depart 

fram  the     ^^^  England  with  convoy.     The  ship  saikd  from  Hall  to  Portsmouth,  and 
!voiii*whK^  ^^^^^^  departed  with  convoy,  which  not  being  direct  for  fiilboa,  she  afterward* 
thttshipis  laft  and  was  captured.     The  warranty  not  nav'n|:  been  complied  with,  the 
ioMred  to    plaintiff  would  have  been  nonsuited,  but  it  was  instated  that  he  was  entitled  to 
the  pore  of  a  verdict  for  the  premium,  which  was  found  accordingly.     On  motion  to  set 
••"▼•>'»       aside  this  verdict,  Eyre,  C  J.,  said:  The  verdict  now  stands  for  the  return  of 
•olh  **^  the  whole  premium,  and  the  question  is,  whether  it  should  stand  for  the  whole, 
^f  ji^  ^     for  none,  or  for  a  part?     If  for  a  part,  I  do  not  know  how  we  are  to  settle  it;^ 
r  Sis  1  ^'  "^"^  depend  on  there  being  or  not  being  some  rule  to  be  found  to  direct  urn 
elitrgo,  Bfo  in  makingthe  decision.     Certain  it  is  that,  if  the  ship  had  been  lost  in  coming 
ooiMKlorod  round  to  Portsmouth,  the  underwriters  would  have  been  liable;  it  is  not,  there- 
•s  dig         ioTBy  reasonable  that  they  should  have  been  so  liable  without  retaining  a  pro-^ 
^^**^*         portion  of  the  premium;  you  should  inquire  whether  there  is  any  rate  of  pre* 
Diium  among  the  underwriters  from  Hull  to  Portsmouth;  and  whether  the 
premium  has  ever  been  appointed  where  there  has  been  only  one  insurance 
without  distinguishing  the  different  risks  in  the  policy.     If  you  can  find  any 
rule,  I  recommend  you  to  adopt  it.     But  if  you  cannot  agree,  I  think  th« 
whole  premium  ought  not  to  be  returned;  and  therefore  the  present  verdict 
must  be  set  aside,  and  the  caae  go  to  a  new  trial. — Rule  absolute. 
7.  Larochk  v.  Oswin.  H.  T.  1810.  K;  B.  12  East,  131. 
Tlio  taking      The  goods  in  question  were  shipped  by  Mr.  Ausset,  on  whose  account  the 
ia  goods      insurance  was  made,  and  formed  part  of  a  large  cargo  shipped  by  varioua 
aftor  tho      persons  at  Gottenburgh.     The  ship  sailed  from  thence  bound  to  Memel,  or 
aT'Vim      ^^^i^f  ^^  ^^®  22nd  of  May,  1809,  under  convoy  of  the  Thunder  bomb- vessels 
wmh  doot  ^"  ^^®  ^^^^  ^^®  ^^^^  anchored  in  Malmoe  roads,  and  on  the  3rd  of  June  got 
not  vocato  under  weigh  again,  but,  in  obedience  to  a  signal  from  the  commodore,  re* 
a  policy  OB  turned  to  Malmoe  roads,  and  remained  at  anchor  there  until  the  9th,  on  which 
goodi,  if  Bo  day,  about  half  past  twelve,  the  commodore  made  a  signal  to  prepare  for  sail- 
hJ!2h''      ^"S'  ^°^  about  an  hour  afterwards  the  signal  to  weigh;  but  before  the  signal 
eaSiloodr^  for  weighing  was  made,  a  boat  came  dongside  the  Juno,  with  eleven  small 
boxes  and  two  parcels  of  indigo,  which  were  taken  on  board  about  the  time 
when  the  last  mentioned  signal  was  made ;  about  three  o'clock  she  got  under 
weigh  with  and  was  amongst  the  foremost  of  the  fleet,  which  consisted  of  seventy- 
ail  vessels,  when  she  unfortunately  ran  aground,  and  was  with  some  other  vea- 
aels  of  the  fleet  captured  and  burnt  by  a  Danish  gun-boat  at  aome  distance 
from  the  road,  and  not  in  any  port.     The  indigo  was  not  part  of  the  original 
intended  cargo,  but  had  been  ordered  by  some  merchant  on  board  the  ahip, 
with  whom  Mr.  Ausset  had  no  concern,  after  the  arrival  of  the  ship  at  Mal- 
moe, and  was  brought  off  from  the  shore  as  soon  as  it  arrived  from  up  the 
roiintry;  lllr.  Aiueeet  wae  net-Tiiteieatefl-in  it.     'HiCi  tiwie^iengumpd  in  taking 
it  in  was  not  more  than  from  ten  to  twenty  minutes,  and  bulk  was  not  broken 
ler  ^he  purpose  of  stowing  it  away,  but  it  was  stowed  on  the  cable  stage.     No 
delay  was  t»Gcasioned  by  the  taking  it  in,  and  the  ship  got  under  weigh  as  aooa 
as  she  could  otherwise  have  done. 

Per  Cur.  The  risk  insured  was  neither  enhanced  or  varied,  but  something 
was  done  in  the  course  of  the  voyage  which  made  no  difference  in  either;  and 
therefore,  was  no  discharge  of  the  underwriter's  liability.  The  case  of  Stitt  v. 
Werdell,  and  Sheriff  v.  Potts,  in  which  a  different  opinion  had  prevailed,  were 
duly  considered  and  overruled  by  the  Court  in  Raine  v.  Bell,  which  governs 
the  present. 

"  Aa  unforeooott  leporatioa  from  convoy  it  no  broach  of  the  wamaty  to  Mil  wHh  eoa- 
voj;  SM  DoQ^.  71,  But  where  a  ship  gets  aoder  weigh  with  tho  eoavoy,  hot  waiu  sooio 
time  for  the  aeelor  to  come  on  board,  whereby  iho  losee  her  podtioB  ia  tho  eonvoy,  this 
is  a  hffoMi  of  tho  wanaaty,  aad  the  aadorwritMni  avo  disshaigod;  I  Manh.  las.  9BI, 


8.  HEftCULON  ▼.  ALtifUTT.  H.  T.   1813.  K.  B.  1  M.  &  S.  46.  Tlw  liber 

Cfoods  were  insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at  any  f^.^^  ■^•^' 
forts,  and  to  seek,  join,  and  exchange  convoy,  warranted  free  from  capture  in^r"!^^©  f* 
the  port  of  Memel;  and  the  ship  sailed  fronri  Heligoland  with  orders  to  go  to^^     ^ 
GroUenbuTgb,  to  know  whether  proceed  to  Anholt  or  Memel,  and  was  captur-  vot»  laiir 
ed  In  her  way  to  (xottenhurgh,  which  is  in  the  track  either  to  Anholt  or  Me-  trodaced 
nuel.     The  Court  held,  that  this  was  to  be  considered  as  a  voyage  to  Memel,  for  the  bene 
although  it  was  subject  to  be  changed  according  to  circumstances  upon  the  ^^  *^4?* 
•hip's  arriral  al  Gotlenburgh,  and,  therefore,  the  risk  commenced  on  her  '•*^"r^tbS« 
ing  Heligoland;  and  the  ship  having  never  reached  Gottenburgh,  the  pur-f^„  j|- 
poae  of  gCMng  thither  for  orders  was  merely  an  intention  to  deviate,  which  leemg  aay 
tffcf  not  vacate  the  policy;  neither  was  it  a  restraint  on  the  captain^s  judg- restrmint 
flseot  as  to  the  place  of  seeking  convoy,  it  not  appearing  that  he  could  have  met  i»P«»»d'  hf 
with  convoy  before  the  capture;  and  consequently  the  underwriter  was  liable.     *«•«?«*■• 
9.  Warwick  v.  Scott.  M.  T.   1814,  N.  P.  4  Campb.  62.  T^^m 

Action  on  a  policy  of  insurance.     The  policy  contained  a  number  of  rules  tbi«  parti 
and  regulations,  that  during  war  between  this  country  and  America,  ships  will  cnlar  ii  iai 
not  be  insured  against  enemy  nsk,  when  sailing  to  and  from  the  West  Indies,  ""^.t*!*!*^- 
8oiith  America,  or  any  of  the  British  settlements  in  North  America,  across  ^\  '■  "S^ 
the  Al\antiC)  or  to  or  from  any  island  in  the  Atlantic,  or  in  the  Mediterranean  ^*[p  j^ 
aeas^  unleas  they  sail  with  convoy,  but  not  to  be  liable  to  the  capture  of  other  eoavoy  al 
flhips  whilst  so  uninsured.     But  ships  to  be  allowed  to  sail  from  their  loading  ih«  geasial 
port  direct  to  a  place  of  rendezvous  to  join  convoy,  on  condition  that  in  case  ofphi^  of 
capture,  of  ships  so  sailing  a  deduction  of  16/.  per  cent,  be  made  from  the  sum  'ondexvoos 
inaured,  or  the  k>ss  sustained.     On  the  26th  of  March,  1813,  the  Pomona  sail*  ^^^^^{j^ 
ed  from  the  river  Thames,  bound  to  Malta.     It  was  the  intention  of  the  cap-  ed  for  ib^ 
tain  to  have  run  direct  without  convoy  to  Portsmouth,  and  there  to  have  join-  vo^aga  ia 
ed  convoy,  that  being  the  place  of  rendezvous  for   Mediterranean  convoys;  •ufM;  aSd 
bfit  when  he  reached  the  Downs,  the  wind  was  adverse,  and  he  was  obli]ged  '^^  °^^I    . 
to  come  to  an  anchor.     Soon  after,  three  of  his  men  were  pressed,  and  h®**i-''f.v* 
went  on  shore  to  try  to  get  them  released.     While  so  employed,  the  wiBd^Q^jg^^^ 
came  round,  and  a  King's  lugger,  called  the  Speculator,  lying  in  the  Downs  urt  with 
lor  the  purpose  of  convoying  the  trade  round  to  Portsmouth,  made  a  signal  out  convoy 
for  sailing.    The  captain  of  the  Pomona  immediately  went  on  board  and  sail-po™  iho 
ed  after  the  Speculator,  which  was  a  little  way  a-head  of  him.     He  '"^^^c®*^"  ™t*jy 
•d  no  tBiling  instructions,  and  did  not  apply  for  them.     He  soon  lost  sight  ofj-^g^j^ 
the  convoy  in  a  fog,  and  was  captured  near  Beachey  Head  by  a  French  pri-  the  polity 
rateer.  to  the 

Lord  Eilenborough,  <'  I  think  the  ship  was  not  bound  to  sail  under  convoy  pl«cs  of 
of  the  Speculator.     Sailing  with  convoy  has  always  been  understood  to  mean  '^^*^ 
sailing  with  the  convoy  that  is  appointed  for  the  voyage  insured;  and  we  have  JJJ^JJJ'j^ 
no  proof  of  any  new  usage  to  authorize  us  to  adopt  a  diBerent  construction.  The  ib^f^  ^^^J 
Speculator  here  never  was  considered  as  the  convoy  with  which  the  Pomona  be  a  sea 
waste  sail;  to  join  that  she  was  proceeding  to  Portsmouth,  the  general  place  voj  bet 
of  rendezvous.     Had  the  weather  permitted,  she  might  have  proceeded  *l^i- ''••"*•  . 
ther  direct,  without  bringing  up  in  the  Downs  at  all.     The  question,  there-    i  r^^  1 
fore,  aeems  to  me  to  he,  whether  she  did  sail  direct  to  Portsmouth,  that  is  ^o^^*^^^ 
say,  with  all  reasonable  expedition,  according  to  the  course  of  navigation,  orpi^^^^f 
whether  she  was  not  unnecessarily  delayed  by  the  captain's  going  on  shore  in  rendosveas 
quest  ofhiB  men."     As  to  this  point,  his  lordship  said:  <<  If  the  men  were  ne-for  ships 
eessary  for  the  safe  navigation  of  the  ship,  the  d*^lay  was  exjustn  causa;  but  bound  sn 
etberwise,^  if  the  ship  might  have  sailed  sooner  on  the  change  of  wind  had  the  ^^^'^^^ 
captain  been  on  board,  the  underwriters  were  discharged." 

ID.  Tatlor  v.  Woodness.  H.  T.   1660.  K.  B.  2  Park,  Ins.  454;  S.  C.     NsglMlNf 

1  Marsh,  Ins.  280.  .     L*  wt'Shl 

Iq  an  action  on  a  policy  of  insurance  tried  before  Lord  Mansfield  the  plain-  *  * 

^  A  wanranty  to  sail  with  convoy  is  complied  with  if  the  master  do  all  ia  bis  power  to 
•IrtAia  Mliflg  taetractionfl,  bat  ie  prevented  from  obtaining  them  by  ibe  badnera  of  the 
ir««>h^.  or  if  tbeir  ars  rafafed  by  the  oommaader  of  the  eosvoy;  sse  Voedoo  v,  WDnet, 
Ab^.  Skip.  243 
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in  liiM  is  a  tiff  was  aonauited,  (here  berng  a  warranty  to  depart  with  comroy,  and  it  «^ 
breaeli  of  p^^ring  from  the  evidence,  that  the  commodore  of  the  convoy  had  made  «tt- 
I  iHair"  "»'*  ^^^  sailing  from  Spiihead  to  St.  Helen's  the  night  before,  and  bad  mwSm 
wtih  coo  repeated  signal^  (he  next  morning,  from  seven  o'clock  till  twelve,  neCwkll^ 
toj.  standing  which  the  ship  insured  had  neglected  to  sail  with  hkn,  and  did  not 

sail  till  two  hours  after,  in  consequence  of  which  she  wae  taken  by  ti  pri^ 
vateer. 

II.  Webb  V.  Thompson.  E.  T.  17^7.  C.  P.  I  B.  ^  P.  5. 
Sailing  or  It  was  proved  that  the  captain,  and  a  passenger  on  board,  wbo  was  auppoa- 
den  ar«  no  ^j  j^  j^^y^  g^^j^  jj^^  sailing  orders,  were  drowned  at  the  time  of  the  ship  being 
tbTDerform  ^"'^^ked.  The  second  mate  being  examined  as  to  bis  knowl>edge  relucting 
ance  of  a  Sailing  orders,  stated  that  the  captain  left  the  ship  for  the  purpose  oCobtmning 
warranty  to  them  from  the  admiral;  and  that  afterwards,  on  a  signal  for  sailing,  <lieeapf«i» 
depart  wiib  asked,  in  what  maaner  it  should  be  answered,  gave  the  necessary  directional 
convey,  oa  but  the  testimony  of  the  mate  being  shakeii  by  Admiral  Christian's  evidence, 
leaa  parti     ^  verdict  was  found  for  the  defendant. 

oamataneaa      Bullet,  J.  (absente  Eyre,  C.J.)  Had  not  my  Lord  Eyre,  C.J.  mentioned  tbat 
exempt  the  the  verdict  was  entirely  to  his  satisfaction,  I  should  not  decide  upon  this  applies* 
insored        tion  in  the  first  instance.  The  case  is  here  brought  to  a  question  of  law.  In  point 
from  ibe     of  law,  then,  the  general  proposition  is,  that  sailing  instructions  are  neceaaaTy.. 
8*'**'*'       I  have  never  decided  this  point  myself,  but  it  has  often  been  determined.  1  do 
not  say  that  there  may  not  be  cases  in  which  they  may  be  dispensed  with.    In 
Hibbert  v.  Pigou  my  expression  is,  '^  It  is  not  necessaFV  to  say  whether  sail- 
ing orders  are  essential  or  not;  as  at  present  advised,  I  do  not  say  that  thojr 
are  absolutely  necessary;  and  the  case  of  Vietorin  v.  Claeve  goes  no  furtborp 
If  the  captain,  from  any  m  sfortune.  from  stress  of  weather,  or  other  circuoH 
stances,  be  absolutely  prevented  from  obtaining  his  i nstr net ions^  still  it  iaado« 
parture  with  convoy;  bnt  then  he  must  part  the  earliest  opportunity  t» obtain 
them.  Generally  speaking,  unless  sailing  iDstructions  are  obtained,  the  warraa* 
ty  is  not  complied  with;  the  captain  cannot  answer  signals;  he  does  not  know 
the  place  of  rendezvous  in  case  of  a  storm;  he  does  not  in  eflNect  put  himself 
under  the  protection  of  the  convoy;  and,  therefore^  the  underwriters  are  not 
benefitted.     The  other  judges  concurred, 
[  331  J       12.  Anderson  v.  Pitcher.   E.  T.     180».  C.  P.  2  B.  kP.  164j  S..C. 

3  Esp.  124. 
A  vairanty  p^^  Eldon,  C.  J.  The  value  of  a  convoy  appointed  by  government  in  a 
^^kh  ^^"^^  great  measure  arises  from  its  taking  the  ships  under  control  as  well  as  under 
▼oy,  is  not  protection;  but  that  control  docs  not  commence  until  sailing  instructions  have 
complied  been  obtained,  nor  can  it  be  enforced  otherwise  than  by  their  means;  indeed 
with,  an  the  reason  of  that  rule,  which  requires  that  the  convoy  should  be  appointed 
leas  MiUag  by  government,  shows  the  necessity  of  having  sailing  instructions,  since  with- 
b  *^'^kf  ^'^"^  out  them  the  ship  does  not  stand  in  that  relation,  or  under  those  circiunstancea^ 
««d  before  ^°  which  she  can  take  the  full  benefit  of  the  go\  ernment  convoy, 
the  ship  13.  Park  v.  FIammond.  H.  T.  1816.  C.  P.  2  Marsh.  189;  S.  C.  4  Campb. 
leaves  the  344;  S.  C.  6  Taunt.  495;  S.  C.    llolt,  80. 

place  of  Action  was  brought  against  the  defendant,  for  negligence  in  eSecling  a  p<^ 

v\"^*^°°''  icy  of  insurance  on  the  following  instructions,  contained  in  a  letter  from  th* 
thew'^Hre  P^a^'^tiff,  dated  Malaga,  November  20,  1814: — **  I  request  you  will  insure 
iioconvoy»  U^^^'-  ^^  goodd  shipped  on  board  the  Pearl,  E.  Callow,  master,  from  GibraU 
appointed  tar  to  Dublin,  with  or  without  convoy.  I  have  every  reason  to  esped  w% 
at  ^he  the  shall  sail  without  convoy,  having  only  a  few  tons  of  wioe  for  ballast,  and  ik* 
port  from  remainder  green  fruit.  I  take  the  risk  myself  from  this  to  Gtbrakar  Bay, 
^^'^^^^  where  I  shall  send  a  letter  on  shore.  I  hope  you  will  take  care  there  is  a  re* 
menc^rs'her*"*'"  ^^^  convoy,  or  safe  arrival."  The  policy  was  effected  on  the  17th  of 
hnmpward  December,  1814,  in  the  usual  form,  on  goods  at  and  from  Gibraltar  to  Lon- 
To>u;ge,  don,  with  liberty  to  seek,  join,  and  exchange  convoys,  at  a  premium  of  six 
she  is  not  guineas  per  cent.,  to  return  2/.  per  cent,  for  convoy  and  arrival.  The  cause 
^^H  t  r*  ^•^  *"®<^  ^^'*®  ^^^  C.  J.  Gibbs,  it  appeared  tbat  the  ship  sailed  from  Meto- 
^^  *^  ^     ga  on  (he  3nd  of  December,  and  arrrred  m  Gibrabar  Bay  on  the  9th;  btit  4i4 
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W6i  toacb  at  Otbraltar,  or  come  to  an  anchor;  that  the  captuin  sent  the  letters  po^^  »  ^^e 
oo  ahore  bj  an  Algeairas  boat;  that  the  ship  sailed  from  the  Bay  without  con-  ^^^^—  ^^ 
▼oy,  and  was  lost  on  her  voyage  to  DuMin.     His  lordship  being  of  <^pinion  f,.^^^^^ 
tlMl  tlie  lagat  efiect  of  the  policy  was,  that  it  shoald  attach  on  ^oods  laden  at  convojt  «ra 
GtbraHar  only^  whereas,  according  to  the  instructions,  it  ought  to  have  been  appointed. 
Staled  that  the  goods  were  taden  at  Malaga,  the  jury  found  a  verdict  fur  the 
plaintiff. 

Per  Cur.  The  only  question  on  which  the  rale  was  granted  was,  whether 
tlie  plaiotffT's  letter  amounted  to  orders  to  insure  at  Gibraltar  or  Gibraltar  Bay  ? 
Bjr  the  latter  part  of  the  letter  it  was  clear  that  the  ship  was  to  proceed  laden 
fvoa  Malaga,  and  tiiat  from  thence  to  Gibraltar  Bay  the  plaintiff-  would  take 
tiberiskoa  himself;  tfie  defendant,  therefore,  was  bound  to  have  effected  the 
iMDranea  from  Gibraltar  Bay  only 

14.  MoRRtcB  V.  DiLLo.^.  M.  T.  1780.  K.  B.  2  Selw.  N.  P.  969. 
Case  on  a  policy  of  insurance  on  the  ship  Speedwell,  from  London  to  Lis-  A  ship  war 
bon,  warranted  to  depart  from  England  with  convoy.     The  ship  sailed  from^"'***  *? 
London  in  December,  and  arrived  at  Spithead,  the  place  where  the  Lisbon   ^''^o^'n 
convoy  wa*  to  be  met  wit4i,  whence  she  sailed  on  the  ^5th  of  December  witli  ^^  ^ 

^km  convoy;  on  the  ^6th  of  December  a  storm  arose,  which  separated  her  „,„!(  ^^i 
ffoni  ber  convoy,  and  rendered   her  so  leaky  that  she  was  obliged   to  sail  for  only  depart 
nymoath,  where  she  arrived  on  the  2Sth  of  December.     Having  been  refit-  bat  con 
ted  and  made  a  tight  ship  as  was  supposed,   she  sailed  again   on  the    fUh  of ^J""^  """j. 
FVibraary  /bUowing,   but  without  a  convoy;  a  few  days  after  she  encountered  [j^*  yoTaw 
another  violent  storm,  and  on  the  1 9th  of  February  she  was  totally   lost  near^j^h  ^^^^ 
Iceland.     Lee,  C.  J.,  held  that  the  sense  of  ihe  warranty  was  not  to  be  taken  convoy,  aa 
lilerally;  that  the  meaning  was,  not  only  to  depart  with  convoy,  but  to  keep  less  pre 
with  i^onvoy  during  the  whole  voyage,  and  that  this  had  always  been  so  holden;  rented  by 
tbat  absolute  necessity  alone  such  as  rendered  it  impossible  to  keep  with  con-*  '^"^ 
voy,  could  excuse,  as  bemg  driven  by  a  tempest  to  some  foreign  port  or  place 
where  convoy  could  not  be  had;  but  that  was  not  (he  present  case,  the  ship 
having  been  driven  into  an  English  port.     He,  therefore,  was  of  opinion  that  . 
ibis  was  not  a  loss  within  the  policy;  and  accordingly  a  verdict  was  found  for 
ike  defendant.  « 

16.  HiaBKaT  v.  Pigoc.  E.  T.  178.^.  K.  B.  2  Park,  Ins.  443;  S.  C.  I  Marsh. 

Ins.  S76. 

Acltofl  open  a  policy  of -insnrance  on  the  ship  Arundel,   Captain  Mann,  at  A  ■•*'»■« 
and  dmm  Jamaica  to  London,  warranted  to  depart  with  convoy.     The  ""*"''- "on voy  of 
nnce  was  at  ten  guineas  per  cent.,  to  ret^irn  three  per  cent,  if  the  ship  sailed  ^  gin^je 
en  or  before  the  1st  of  August.     The  facts  appearing  on  the  report  of  Lordship,  which 
Mansfield,  who  tried  the  cause,  are  these:  On  the  '25th  of  July  the  Arundel  formed  p^it 
sailed  from  Morant  harbour  to  Kingston,  where  she  met  the.  Glorieux  man  ofwf  he  gov 
war.  Captain  Cadogan,  who  was  likewise  on  his  way  to  join  Admiral  Graves  ^'J^'J*^"* 
at  Blaefields.     Lord  Rodney  had  appointed  Admiral  Graves  to  rendezvous  at  g^^^^  J^- 
Bloefields,  in  order  to  take  the  fleet  of  merchant  ships,  which  were  to  sail  from  which  had 
thence  upon  the  first  of  August,  under  his  command  and  to  convoy  them  to  not  in  Oiet 
Great  Britain.     Captain  Mann,  upon  their  meeting  in  Kingston  harbour,  af«k- jj»ined  the 
ed  for  sailing  orders  from  Captain  Cadogan,  who  said  he  had  none,  and  having  ^^^^  «^*n«» 
bliBself  at  that  tine  joined  the  admiral,  but  he  was  sure  that  Admiral  Graves  ^^  j^^^ 
wonld  not  sail  from  Bluefields  tiil  the  Glorieux  joined   him;  however,  if  he  jj-.^ieiy  ua 
should  have  sailed,  he,  Captain  Cadogan,  would  give  Captain  Mann  sailing  der  the  or 
<Mrders,  and  take  every  care  of  the  Arundel  in  his  power.     They  proceeded  ders  of  the 
together,  and  arrived  at   Bluefields  on  the  28ih  of  July,  but  they  found  that  ndmir«l,  is 
Admiral  Graves  bad  sailed  two  davs  before;  the  Glorieux  and  Arundel  then  ^.J>;^"  '^^ 
sailed  from  Blnefields,  the  former  firing  guns,  giving  signals,  and  behavmg  m  p|ja„g^ 
every  respect  like  a  convoy;  upon  the  dth  of  August  a  signal  was  made  that  ^^i,  ^^^^ 

•  Bat  where  a  ship  niled  with  a  fri|pite  to  the  rendesreos.  with  directione  in  inch  e  eaee  '•"^-^ *2i 
la  proeeed  on  the  voyage,  she  loet  the  vovage,  end  inetead  of  proceeding  on  the  ^yage  ""  ^"" 
bete  e»vey  from  the  port  of  deattoation,  held  that  tbii  was  a  sailing  with  convoy  guficieal  ^'""•'/ ' 
ie  latiify  a  warranty;  1  Maivb,  las.  89tt. 
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the  fleet  was  ia  aigbt,  end  on  the  7th  they  joined  the  fleet  off  C«pe  AMkemio. 

The  Aruodcl  was  afterwards  lost,  ia  September,  in  a  dreadful  etorm,  irhicli 
dispersed  the  whole  fleet,  and  in  which  a  vast  number  of  the  ships  perished!* 
J  dSS  ]  Upon  this  evidence  the  jury  were  of  opinion,  under  the  direction  of  ihe  Chief 
Justice,  that  the  terms  of  the  warranty  had  not  been  performed,  and  the/, 
therefore,  found  a  verdict  for  the  underwriters,  the  defendants.  .  After  ihis- 
question  had  been  fully  argued  at  the  bar,  the  three  judges,  Mr.  Justice  Ash*, 
hurst  being  at  that  time  one  of  the  lords  commissioners  of  the  great  seal,  de« 
livered  their  opinions  severally. 

Lord  Mansfield.  Though  the  underwriters  and  the  insured  are  equally  in- 
nocent, yet  I  cannot  help  saying  that  now,  as  well  aa  at  the  trial,  my  iiiclHifr* 
ftion  led  me  to  wish  that  the  plaintiffs  were  in  the  right;  but  the  more  it  ia  ar- 
gued it  is  the  less  liable  to  dispute.  There  are  hypothetical  contracts  and 
conditional  contracts:  in  the  former,  the  contract  depends  upon  an  erent  takin|^ 
|>lace;  there  is  no  latitude,  no  equity;  the  only  question  is,  has  the  event  hap- 
ipened?  But  the  conditional  contracts  admit  of  a  mere  liberal  construction.  ' 
Now,  the  only  question  upon  this  contract  is,  whether  this  ship  had  departed 
with  convoy  ?  A  great  deal  must  be  referred  to  the  usage  of  mercfaaaCs.  The 
government  appoints  a  convoy  for  the  trade,  and  also  names  a  place  of  rendex* 
yous;  then  comes  the  reference  to  the  usage  of  merchants;  the  voyage  ia  be- 
•gun  at  Kingston,  but  the  risk  only  commences  at  Bhiefields.  Now,  though 
Lord  Rodney  desired  the  captain  of  the  Glorieux  to  take  any  ships  he  might 
pick  up  in  way,  and  convoy  them  to  Biuefieids,  yet  the  warranty  in  the  policy, 
by  the  usage,  docs  not  require  convoy  to  Bluefields.  The  seeond  reference 
to  the  usage  of  merchants  is,  what  is  esteemed  a  convoy  by  merchants?  A 
'Coavoy  is  a  naval  force  under  the  command  of  that  person  whom  goveraflaeal 
has  appointed;  they  trust  to  the  knowledge  of  government,  which  must  be 
supposed  to  be  better  acquainted  with  the  plans  and  force  of  the  enemy,  and 
with  the  strength  necessary  to  repel  their  attempts.  Now  this  is  the  general 
usage  to  which  matters  of  this  kind  are  referred.  Then  let  us  see  what  the 
cuse  is  here:  Lord  Rodney  appoints  Admiral  Graves  to  go  with  ten  sail  oflbe 
:line  to  Bluclields,  and  from  thence  to  convoy  the  Jamaica  trade  to  Great  Bri- 
tain; when  they  come  to  the  place  of  rendezvous  they  take  sailing  orders  from 
the  admiral,  which  are  essential  to  convoy,  as  by  them  they  know  the  eignala 
for  what  places  they  are  to  steer  in  case  of  dispersion  by  storm  or  any  other 
just  cause.  Admiral  Graves,  on  the  526th  of  July,  for  reasons  beat  known  to 
himself,  thinks  he  has  got  all  the  ships  for  which  he  ought  to  stay,  aad  proceeds 
on  his  voyage;  he  leaves  no  order  for  the  Glorieux  to  follow  him  to  Cape  An- 
thonio;  and  though  it  is  very  true  that  it  is  in  the  power  of  the  commander-in- 
chief  to  change  the  place  of  rendezvous,  yet  in  this  case  it  is  not  true,  as  was 
supposed  in  argument,  that  Cape  Anthonio  was  appointed  at  the  time  of  sailing 
from  Bluefields;  the  Glorieux  was  no  part  of  the  convoy,  for  she  did  not  come 
there  till  two  days  after  the  fleet  was  gone.  Upon  these  facta  it  did  appear  to 
me  and  the  jury  at  the  trial  that  the  warranty  was  not  complied  with;  i  conti- 
nue of  the  same  opinion  now,  and  that  this  rule  should  bo  discharged.  The 
other  judges  were  of  the  same  opinion. 
JJj^^Jf*  IG.  Anow.  E.  T.  1784.  K.  B.  2  Park,  Ins.  502. 

thoDchs«»pa  Another  action  was  brought  upon  tho  same  policy  against  another  of  the  iio^ 
[  384  ]  <l®rwnters;  and  although  a  verdict  in  that  case  was  found  for  the  plaiotiflT, 
fated  from  'upon  the  second  trial  it  was  proved,  beyond  all  doubt,  that  the  Glorieux 
the  fleet,  was  in  truth  a  part  of  the  convoy,  a  fact  which  was  left  doubtful  on  the 
had  io  first;  and  it  was  upon  that  fact  that  Lord  Mansfield  and  Mr.  Justice  BuUer 
^th  form   chiefly  relied. 

^.  pan  of  j^    Sanderson  v.  Barber.  T.  T.  1814.  N.  P.  4  Campb.  64. 

A  bati  ef  Action  against  the  defendant  as  owner  of  a  ship  called  theianc,  forbreach 
lading  eiga  of  a  promise  to  sail  with  convoy  on  a  voyage  from  Oporto  to  London,  wherry 
•d  by  the    the  plaintiffs  who  had  insured  103  pipes  of  wine  on  board  her  for  that  voyage, 

♦  Ship*  sailing  from  foreign  ports  nre  not  within  Che  eoovoy  act,  unless  there  are  persons 
at  Cboee  pom  to  grant  convoy;  iwe  D'Agailar  r  Tabin,  Hotf.  185. 
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hmi  loti  a  retttm  of  preniam  to  which  they  woald  otherwM  ksre  hecA  frkVA.  o^taB. 
The  Jaoe  being  at  Oporto  as  a  general  ship,  the  pUioltflrs  ageau  AipptjJ  aa*'*^*^ 
hoard  of  her  1(X)  pipeF  of  wine,  tor  which  the  maaler  tigmtd  a  bill  of  lallte^  "*  totl^Mi 
tha  foUowtog  fonn,  dated  29th  October,  1812:  <'  Shipped,  kc.  ioaad  — ^  A>  ^  f 
good  ahip  cimad  the  Jaoe,  whereof  is  roafller,  Sec,  aod  now  ridia*  at  aarbi 
11m>  TivaT  I>ouro,  and  by  God's  grace,  bound  for  Loodtio  with  ooavor,  to 
100  pipes,  &c.  and  are  be  delivered,  &c.   all  and  ereiy  the  dangrra,  Src. 
order  or  to  aasigm,  &c."     Gibba,  C.  J.,  dearly  held  that  ihk  bdl  of 
M^ed  by  the  captain,   amounted  to  an  abaolute  u^idertaking,  by  wi 
defeodaot  aa  owner  was  bound  that  the  diip  aboold  sail  with  rmmwnr. 
lordabip  menlioned  that  in  Penguiat  v.  Dilchell,  3  E:»p.54;  Abbot  cm  Stm 
12^;  there  was  not  as  had  been  soppoaed  an  expreaa  a^rranty  that  the 
aho«/d  sail  with  convoy,  and  that  Lord  Keayoa  neveftheleM  held  tha 
foble,  although  there  was  no  evidence  of  their  having  anihovii 
to  the  inaertioo  of  this  clause.     It  was  contended,  ooder  these 
the  defendant  waa  not  liable,  as  the  ship  had  been  prevented  fraes  jocaiag 
voy  by  the  accidents  of  navigation,  which  must  be  taken  to  he  aa  exccfC*oa 
to  the  whole  of  his  undertaking. 

Gibba,  C.  J.     I  think  you  are  bound  to  show  that  tha  ship  saBed  with 
Toy,  so  aa  to  eatitle  the  plaint if&  to  their  return  of  preoiuin.     Thaa, 
thing  sihort  of  that,  will  be  a  defence.     If  the  eireamstaacea  were  a 
the  ahip  in  point  of  law,  must  be  taken  to  have  sailed  with  crcvoy, 
•he  wms  rateable  to  obtain  sailing  instructions,  2  Stra.  I^jO,  the  acts 
be  maintained;  but  if  she  is  allowed  to  sail  without  coovov,  tbo  cauai  aad  the 
current  are  no  excuse;  6  T.  R.  750.     It  waa  admitted  that  she  coeid  aet  he 
•ud  to  have  sailed  with  convoy,  and  the  plaintifis  had  a  verdict. 

18.  LAiifG  V.  Glover.  T.  T-  18 13.  C.  P.  5Tanot.  49. 
A  reaael  which  sails  with  convoy,  and  ia  driven  back  by 
port  of  clearance,  whether  she  may  lawfully  aail  theace  aga 
of  the  voyage  without  waiting  Ibr  the  next  convoy  from  the  aan»  pett^ 
ing  convoy  from  any  other  port,  was  the  qoeslioo. 

Per-  Cur.     We  do  not  know  how  to  pot  this  better  than  by  ciMDparii:^e  '^  la 
the  common  case  of  warranly  to  sail  with  convoy.     It  is  sdawltrd  by  the  de-  ^  ^^ 
feadaat  that  the  ship  it  excused,  as  in  a  case  of  oecesaity ,  if  she  is  dntea  iafto  "*,  *3^)^1 
a  port  whence  no  convoy  is  appointed,  and  sails  frooi  thence  withottt  it;  hat^  ^^^^ 
there  ia  no  excosa  in  the  act  of  her  going  without  convoy  from  sach  a  part  ia-, 


be  liable  to  be  driven  back  and  meet  with  accidents,  and  that  there  «mtH  <^^^  %j 
be  some  provision  for  her  coming  out  agaio,  if  tb^'y  meant  U0  V:^.'wUa^  ifM  thatg^^  «raca 
case.     We  think,  therefore,  it  must  be  interpreted  as  in  a  warraafr.  ac^  tbst  «a  «Musg 
if  she  have  once  sailed  with  convoy  on  the  voyage,  she  has  c/tojilied  wr  si  tii«  far  *• 
requisition  of  the  act;  and  if  for  some  necessary  cau«e  she  is  h'.«eair  ot^4M  J^^^ 
a&erwards  to  leave  her  convoy,  this  is  not  deserting,  but  is  a  case  acA  fr<rt»ih'^  ^^^^ 


Hed  by  the  act. 

19.  LaTBULiER's  CAse.  M.  T.   1719.  K.  B.  2  Salk.  4tT 

In  an  action  on  a  policy  of  insurance  by  the  defendant  at  Loadoa,  maormg  ^^^    ^ 

a  ship  from  thence  to  the  East  Indies;  warranted  to  depart  with  cearay,  the  fiagi^^iaa 
declaration  showed  that  the  ship  went  from  \AmAaa  to  the  Dowaa,  9^  ^^m^mfpm 
thence  with  convoy,  and  waa  lost.     After  a  frivoloos  plea  and  deaiorrer^  the  «"^'f  ^ 
case  stood  opon  the  declaration;  and  it  was  objected  that  here  waa  a  depaftare  TVjTJJ^ 
wilhoat  convoy.     But  by  the  Court:    The  clause  "  warranted  ta  depart  wah  ^^^^^^ 
convoy"  must  be  construed  according  to  the  OMge  ef  aierchaala,  that  is,  froas 
such  place  where  convoys  are  to  be  had,  as  the  Do«m%.* 

See  2  Stra.  1251.  1262;  4  Cafnpb.6'2;  2  B.  It  P.  III.  I J6,  ^     ,  , 

*  It  i«  tivs  Lord  Chief  Jasliee  Holt  dHfered  from  ibe  tea  sf  fhs  C#iwt,  b«jj»f  ♦[V^» 
that  it  vru  so  part  of  tho  Uw  of  morebaiiU  to  lako  eoavoy  ia  tho  T>tmmi^  B«  ^J^* 
opiaioa,  hovrevgr,  sUhoagh  ha  it  one  of  tho  firrt  saiboriiioi.  ia  eammJr  aotiyy^^ 
praetiua,  4  being  simoat  the  invariable  esiteni  for  the  convoy  so  m^m  OK  mtnMtm  mtf 
.oalyia  the  Dowao. 
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Heaot,  •    20.  GkwujON  v.  Mobley.    H.  T.  1077.  K.  B.  Stra.  1265.  S.  P.  CittrBKU 

IJSrt  wilh  '''  BosDiEu.  H.  T    1077.  K,  B.  Id. 

ounvoy  iD«     ^°  ^^  insurance  from  London  to  Gibraltar,  warranted  to  depart  with  cma* 

£olicy  from  voy,  it  appeared  there  was  a  conToy  appointed  for  that  trade  at  Spithead,  and 
•odoa  to  the  ship  Ranger  having  need  for  convoy  in  the  Downs,  proceeded  for  Spit- 
Gib^lur  head,  and  was  taken  in  her  way  thither.  The  insurers  insisted,  that  this  be- 
Md  to'be  ^  *'™®  ®^  *  French  war,  the  ship  should  not  have  ventured  through  the 
■atiified  by  ^^'^^Q®^  ^ut  should  have  waited  in  the  Downs  for  an  occasional  convoy,  and 
the  ship*!!  fnany  merchants  and  office  keepers  were  examined  to  that  purpose.  But  the 
joioingibo  Chief  Justice  held  that  the  ship  was  to  be  considered  as  under  the  defendant's 
o>nvojr  for  insurance  to  a  place  of  general  rendezvous,  according  to  the  interpretation  of 
t«r  tSdt**  ****  ^^^^  "  warranted  to  depart  with  convoy;"  Salk.  443.  445.  And  if  the 
at  Spit  parties  meant  to  vary  the  insurance  from  what  is  commonly  understood^  they 
li^jl  should  have  particulariEed  her  departure  with  convoy  from  the  Downs.   ^ 

[  336  ]       S«o  Cowp.  601.  602;  3  B.  8t  P.  1 14. 

21.  Victoriwt.Cleeve.  H.  T.   1077.  K.  B.  2  Stra.  1250. 
If  th«  rp^e  plaintiff  insured  goods  in  the  John  and  Jane,  from  Gottenburgh  to 

raU?ii/ia  London,  with  a  warranty  to  depart  with  convoy  from  Heckcry.  In  July, 
Btnieiiuai  1744,  the  ship  sailed  from  Gottenburgh *to  Heckery,  and  there  she  waited  for 
be  nst  at  convoy  two  months.  On  the  2 1  st  of  September,  at  nine  in  the  morning,  three 
uibntabU  men  of  war,  who  had  one  hundred  merchant  ships  in  convoy,  stood  off  Heck- 
?  1^*  f  *.  cfy^  And  made  a  signal  for  the  ships  there  to  come  out,  and  likewise  sent  in  a 
matter  the  ^'*"^  ^^  order  them  out.  There  were  fourteen  ships  waiting,  and  the  John  and 
warrantj  k^^'*^  S^^  ^^^  ^^  twelve  o^clock,  and  one  of  the  first,  the  convoy  having  sailed 
sstitfed  gently  on,  and  being  two  leagues  a-head.  It  was  a  hard  gale,  and  by  six  in  - 
withest  eb  the  afternoon  the  ship  came  up  with  the  fleet,  but  could  not  get  to  either  of  the  ' 
taiaing  gj^n  ^f  jg^^j,  f^f  sailing  orders  on  account  of  the  gale  of  wind.  It  was  stormy 
'  all  night,  and  at  day-break  the  ship  in  question  was  in  the  midst  of  the  fleet; 

but  the  weather  was  so  bad  that  no  boat  could  be  sent  for  sailing  orders.     A 
French  privateer  had  sailed  amongst  them  all  night,  and  on  the  22nd,  it  being 
foggy,  attacked  the  John  and  Jane  about  two,  who  kept  up  a  running  fight  tiD 
dark,  which  was  renewed  the  next  mornmg,  when  she  was  taken.     For  the 
defendant  it  was  insisted  that  this  ship  was  never  under  convoy,  nor  is  ever 
considered  so  till  they  have  received  sailing  orders;  and  if  the  weather  would 
not  permit  the  captain  to  get  them,  he  should  have  gone  back.     But  the  Chief 
Justice  and  jury  were  both  of  opinion  that,  as  the  captam  had  done  every 
thing  in  his  power,  it  was  a  departing  with  convoy,   and  these  agreements  are 
never  confined  to  the  precise  words,  as,  in  the  case  of  departing  with  convoy 
from  London,  when  the  place  of  rendezvous  is  Spithead,  a  loss  m  gmng  thith- 
er is  within  the  policy.     So  the  plaintiff  recovered.     See  B.  Sf  P.  169,  170. 
22.  Jeppert  v.  Lbgsndrb.  M.  T.   1667.  C.  P.  3  Lev.  320;  S.  C.    1  Show. 
320.  4  Mod.  60.  S  P.  Audley  v.  Dupp.  H.  T,  1800.  C.  P.  2B.Sf 

A  uhin  war  *  1 4, 

rantsd  ts  AewnpsU  on  a  policy  of  insurance  made  in  the  usual  form;  and  in  the  con- 
sail  or  de  cktsion  of  the  policy  were  the  words  usually  there  inseKed,  viz.  ^*  warranted 
part  with  to  depart  with  convoy;"  and  the  voyage  was  to  be  from  London  to  Naples; 
••"7® J '•  and  June  17,  the  ship  departed  from  London  with  convoy;  but  the  19th  of 
keea  with  *^^^^f  *^®  ^***P  ^^^  ^^^  convoy  were  separated  by  tempest,  and  the  ship  was  by 
the  coDToy.  ^^^  tempest  driven  into  Foy ,  and  the  convoy  into  Torbay ,  ten  leagues  distant 
and  oanoot  from  Foy;  and  the  ship  and  the  convoy  continued  in  the  said  several  ports  till 
wilfally  aep  March  1,  when  the  wind  changed,  and  so  continued  till  March  3,  which  was 
■rate  from  time  enough  for  the  convoy  to  have  arrived  at  the  ship;  and  that  the  ship  sail- 
it.  after  the^j  ^^i  ^f  p^y  j^  g^  ^^  ,j^g  convoy;  but  before  she  reached  the  convoy,  she 
iBvat  of  the  ^^^  ^y  ^"^^^1'  tempest  drove  seventy  leagues  out  to  sea,  the  convoy  remain- 
vojage,  ing  all  this  time  at  Torbay;  and  the  ship  being  so  out  at  sea  was  taken  by  pi- 
[  337  ]  rates;  and,  upon  a  special  verdict,  finding  the  whole  matter  (on  the  issue  now 
wrthottt  a  assumpsit),  the  question  was,  whether  the  insurer  should  be  charged?  And, 
▼»*«*-io*of  1st.  It  was  agreed  and  admitted  on  both  sides,  that  by  the  custom  of  mer- 
tbe  warrstt  chants,  those  words  "  warranted  to  depart  with  convoy'*  are  the  words  of  the 


INSURANCE.— (^'  Conwy.  «61 

■flgiired,  and  not  of  the  assorer;  and  by  them  the  assured  id  to  find  the  coo« 
TOjT.     Sadly.  It  was  held,  by  the  Chief  Justice  Holt,  and  the  most  part  of  the 
Court,  that,  although  the  words  are  only  to  depart  with  convoy,  yet  they  ex- 
tend to  sail  with  convoy  throughout  the  whole  voyage.     But  3rd ly.  That  this 
separalton  being  by  the  tempest  at  the  first,  and  the  ship  and  the  convoy  never 
after  meeting,  and  the  ship  sailing  to  meet  with  the  convoy  to  go  with  it  the 
real  of  the  voyage,  and  being  again  driven  a^ay  by  tempest  and  taken  by  the 
piratea,  though  the  convoy  remained  all  this  time  al  Torbay,  yet  this  was  not 
Buch  a  neglect  in  the  convoy  as  to  discharge  the  insurer,  who  might  have  stay- 
ed at  Foy  till  the  convoy  came  to  him.     And,  therefore,  they  gave  judgment 
for  tbeplaiotifir    See  Doug.  72.  74;  3  id.  708. 

S3.  RuxQCisT  V.  DiTCHELL.  M.  T.   1807.  N.  p.  3  Esp.  64. 
.   This  action  was  brought  against  the  defendont  as  the  owner  ofthe  ship  Gro-The  iotsr 
men,  under  the  following  circumstances:   she  was  put  up  at  the  coffee-house'*?''  ^^^ 
as  a  general  ahip  for  Oporto,  warranted  to  sail  with  convoy;  the  plaint  iff  ship- *]*''**.'* 
pad  goods  on  board  her,  and  effected  a  policy  on  hereon  goods  on  board  the  tuement  af 
Croroen,  warranted  to  sail  with  convoy;  she  did  not  sail  with  convoy,  and  was  the  ship's 
lost  by  reason  of  not  complying  with  the  warranty.     The  policy  became  void >«  Hog  by 
aa  against  the  underwriters,  and  the  present  action  was  brought  to  recover  in  ***•  broker, 
damages  the  value  ofthe  goods,  which  it  had  been  intended  should  have  been  P°rp?^>"S 
covered  by  the  policy.     The  ship-broker  was  called:  he  proved  that  he  had  would  sail 
pat  the  ship  as  a  general  ship  for  Oporto,  at  the  usual  places  at  the  Royal  Ex-  with  can 
chang'0,*  (hat  the  captain  had  during  that  time  been  frequently  at  the  Exchange;  voy.  ren  - 
that  he  had  signed  bills  of  lading,  in  which  the  ship  was  warranted  to  sail  <1«<^  the 
with  convoy;  and  that   hand-bills  to  that  effect  had  been  handed  about. —  ^'ri"*"/' 
The  captain  was  called,  but  denied  having  given  any  authority  so  to  represent  fhogLk 
the  ship.  there  was 

Lord  Kenyon  said,  that  he  thought  there  was  a  sufficient  representation  of  no  evi 
the  ship's  sailing  with  convoy,  from  the  manner  in  which  it  was  published  and<l«aceof 
announced  to  the  world;  it  was  in  the  common  and  usual  wny.     He  rcraera-**'*|'*'?'J2* 
bered  a  ease  at  Hereford,  where  a  gentleman   having  lost  some  horses,  a*"'"»"*J|*l 
hand-bill  was  put  out  and  generally  circulated,  offering  a  reward  for  the  reco-  i^  ^^  ^^^^^ 
very.     A  person  having  enabled  him  to  recover  the  horses,  applied  for  the  re*  tion  of 
ward  offered  by  the  advertisement,  which  the  gentleman  then  thought  fit  to  dis-  sneh  s 
avow.     An  actbn  was  brought,  and  it  was  held  that  the  publicity  ofthe  hand- ^'*'*'** 
bills  and  (heir  general  circulation  must  be  sufficient  to  charge  the  party  with 
being  privy  to  their  circulation;  and  the  plaintiff  recovered.     As  to  the  agent 
having  exceeded  his  authority,  that  made  no  difference  in  the  case;  many  ca- 
ses might  be  put,  where  a  person  has  authorized  another  to  do  acts  for  htm, 
and  who  has  been  bound  by  his  acts,  though  exceeding  his  authority;  such  as 
merchants  who  have  authorised  their  clerks  to  accept  bills  for  them,  and  many    I  ^^  J 
other  instances.     He  was,  therefore,  of  opinion  that  the  defendant  was  hero^*'  doUk 
|>oaDd  by  the  acts  of  his  agent,  and  the  plaintiff  entitled  to  recover.  ^^  wheihor 

24.   Snell  v.  Marrtat.   1807.  Abbot,  on  Ship.  213.  sAiling  wiih 

An  action  brought  by  a  person  who  had  shipped  goods  on  board  a  general  ont  cos  voy, 
abip  for  Grenada,  against  the  owner,  for  having  sailed  without  convoy,  in  con- ^lf"*\ '!"• 
sequence  of  which  he  had  lost  the  benefit  of  an  insurance  which  he  had  effect- '    P  ^* 
ed,  the  ship  having  been  captured  on  the  voyage.     It  appeared  at  the  trial,  ^^J^j^'j  ^ 
that  the  ship  had  been  put  up  or  advertised  to  sail  with  convoy,  but  that  the  sail  with 
bill  of  lading  made  no  mention  of  convoy;  that  it  was  in  fact  intended  that  theconvoy, 
ah?p  should  sail  with  convoy,  but  that  she  was  blown  out  of  the  Downs  in  a  ^^'^  ^be  bill 
gmle  of  wind,  and  the  master  then  intended  to  go  into  Falnsouth  to  wait  for  the  ®^  l*<|ioC 
convoy;  but  being  prevented  from  doing  so  by  the  appearance  of  a  Ff cn<5h  g^"|J* j"* J^* 
privateer,  by  which  he  was  chased,  ho  made  sail  for  Grenada,  and  was  af)er- i^iion,  w 
wards  taken.     At  the  trial  the  defendant  obtained  a  verdict.     Tho  Court  was  binding.^ 
afterwards  moved  to  grant  a  new  trial,  and  the  case  was  argued  at  some  length. 

.  *  A  voytgo  oodertakon  in  eontrftvention  of  the  4  Ge6.  S.  e.  67.  retpeeting  eoDVoyt  is 
illscal»  anidina  setwa  can  be  muintathed  opon  a  eontract  fcanded  on  a  vivlatfon  cf  its  pre*. 
Tifionsf  ««s  Wilson  v.  Ford«ris|haro,  1  Bl.  k  B,  4€9. 
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A  Dew  trial  nas  granted,  in  order  that^the  court  might  receive  fbrther  infor* 

laatton,  and  the  attention  of  the  counsel  was  directed  to  the  following  potnts; 

whether  the  concise  expression  ^'  to  sail  with  convoy"  meant  any  thing  mor% 

than  that  the  ship  was  intended  to  sail  with  convoy,  or  could  be  construed  afl 

a  warranty  that  the  ship  should  sail  with  convoy,  in  the  sti-ict  sense  of  the 

word  warranty?  what  was  the  effect  of  the  bill  of  lading,  which  made  no  men- 

tion  of  convoy  ?  what  was  the  effect  of  the  endeavours  used  by  the  master  to 

sail  with  convoy,  and  of  the  circumstances  by  which  he  had  been  prevented 

from  doing  so?     The  cause  was  not  taken  down  to  a  second  trial. 

35.  Cohen  v.  Hincklkt.  E.  T.  1808.  C.  P.   I  Taunt,  249.. S.  P.  Hbtobs- 

Btttmin  son  v.  Hindf.  E.  T.    1808.  C.  P.  Id.  250. 

flarmnce  is        jj  ^^^  proved,  that  the  ship  having  arrived  at  Portsmouth  on  the  24th  of 

•d^within    *^P"^  about  ten  hours  after  a  Quebec  convoy  had  sailed  for  Falmouth,  under 

48  Geo.  8.  orders  to  lie-to  and  call  for  ships  off  that  port,  the  captain  wrote  to  the  platntJFff*, 

0.  67.  from  who  was  the  owner,  to  come  to  Portsmouth.     He  also  expressed  his  opinioa 

the  ship       that   he  migb'    possibly   be  able  to  overtake  the   convoy  at  Falmouth.—* 

^'uS'  .     The  plaintiff*  was  soon  afterwards  seen   at    Portsmouth.      The  vessel  wtm 

**t     iiTov  ^■®'"'^®^  ^^  ^^^    *^*^  '^•y  ^^  ^*y>  sailing  from  Portsmouth,  in  company 

ttfiiess  the    ^'^^   many  other   shipn,  amongst  which  was  a  convoy  appointed  for   the 

&«ared  was  Mediterranean.     The  Union  was  never  aflerwards  heard  of.     The  jury,  pre« 

privy  there  suming  that  she  sailed  with  the  Mediterranean  convuy,  found  a  verdict  for  the 

^V  1  P^^^''^'^'  subject  to  the  question,  whether  the  sailing  with  that  convoy  was  a  suf^ 

L  .^^  1  ficient  compliance  with  the  stat.  43  Geo.  3.  c.  57.  s.  3? 

Per  Cur,  On  the  whole  purview  of  the  act,  it  appears  that  the  sailing  with 
convoy  which  it  requires,  roust  be  a  sailing  with  convoy  for  the  voyage,  or  for 
80  long  a  part  of  the  voyage  as  a  convoy  is  ever  appointed  to  go.  In  a  letter 
which  the  captain  wrote  to  the  plaintiff  he  expressed  a  very  faint  hope  that  he 
should  meet  with  the  convoy  at  Falmouth.  But  he  does  in  fact  sail  froav 
Portsmouth  to  Falmouth,  without  a  convoy  bound  for  Quebec.  It  is  argued 
that  he  may  sail  from  port  to  port  without  convoy;  but  the  act  does  not  say  tfaet 
unless  he  is  bound  from  port  to  port.  The  exception  in  the  sixth  section  ib, 
for  vessels  bound  from  port  to  port.  The  next  argument  used  is,  that  the  cap« 
tain  may  l«>gally  endeavour  to  overtake  the  convoy;  but  if  he  may  try  at  all^ 
why  may  not  he  continue  to  try,  till  the  convoy  is  arrived  within  the  last  ten 
miles,  or  even  the  last  mile  of  the  voyage  ?  Such  a  construction  would  wholly 
defeat  the  purposes  of  the  act.  This,  then,  is  a  sailing  contrary  to  the^act^ 
r**  rt      n   ""^  avoids  the  policy. 

pi^am^!  la  ^^'  Thornton  v.  Lance.  T.  T.  1815.  N.  P.  4  Campb,  2.^1. 

an  actiea  This  was  an  action  on  the  guarantee  of  a  policy  of  insurance  at  and  frofv 
OB  apoliey,  London  to  Archangel.  Several  points  arose;  but  only  one  of  them  was  finally 
thai  the  disposed  of  at  Nisi  Prius,  viz.  whether  the  onus  lay  upon  the  assured  to  show 
•tatato  has  ^y^^  jj^^  ghip  sailed  with  convoy?  The  defendants'  counsel  contended,  that  as 
plied  with  ^^®  *^^^'  ^  Goo.  3.  c.  57.  expressly  requires  British  ships  to  sail  with  convoy, 
aaiil  the  '  ^^^  declares  policies  of  insurance  upon  them  to  be  void  if  they  do  not,  it  was 
eontrary  incumbent  upon  the  assured  to  show  that  this  condition  had  been  complied  wuIk 
be  shown.  Lord  £llenborough.  As  the  law  requires  that  the  ship  should  sail  witb 
convoy,  I  will  presume  that  the  law  was  obeyed  till  the  contrary  is  shown. — 
This  principle  has  been  settled  in  Williams  v.  £ast  India  Company,  3  East, 
Theatatate  J92.  and  a  variety  of  other  cases. 

te^d  tTa"  ^^"  ^^^  ^-  ^"*'*'-  S.'^M*'  "'  Bolton.  T.  T.  1800.  C.  P.  2  B.  &  P.  209. 
ragissered  The  Lucy  was  a  Spanish-built  ship,  purchased  at  Hamburgh  by  the  pliain- 
Teasels.  tiif,  a  British  subject;  she  was  not  registered,  but  had  paid  the  alien  duties- 
Previous  to  setting  sail  upon  the  voyage  insured,  the  captain  of  the  Lucy  ap- 
plied to  the  Admiralty  for  a  license  to  proceed  without  convoy  to  Leghorn  and/ 
Naples!,  but  only  obtained  a  license  for  Naples,  notwithstanding  which  he  pro- 
ceeded on  the  voyage  to  Leghorn  without  convoy,  and  was  captured  off  that 
place  by  a  French  privateer.  The  only  difference  between  the  two  cases  was 
that  it  was  represented  to  the  underwriters  at  the  time  of  effecting  the  poliev 
thtt  the  Lucy  was  a  forei^-built  ship  and  not  registered,  but  in  the  latter  n 


INSURANCE.— Cy  Convoy.  2M 

not:  is  both  actions  it  was  objected  that  as  tlic  license  obtained  did  not 
ejUend  to  the  vo^rage  insured,  the  Lucy,  though  a  foreign-built  ship  Britisli 
owned^  was  within  the  provisions  of  the  33  Geo.  3.  c.  76 .  which  makes  void 
aU  policies  upon  ghips  sailing  without  convoy;  and  in  the  second  that  supposing 
her  aot  io  be  within  the  provisions  of  the  convoy-act,  that  circumstance  ought 
W  have  been  communicated  to  the  underwriters. 

Per  Cvr.  With  respect  to  the  general  point,  the  question  is,  whether  a 
vessel  io  the  situation  of  the  Lucy,  departing  without  convoy  (not  having  ob- 
tained a  proper  lii'ense  so  to  do),  can  be  deemed  to  be  projected  by  the  poli- 
cy ?  or  whether  that  policy  is  not  altogether  void  under  the  provisions  of  the  [  340  ] 
SS  Geo.  S.  c.76. 8«  4.  which  declares  that  every  policy  of  insurance  on  any  ship 
or  cai^o  within  the  purview  oflhe  act  which  shall  depart  without  convoy,  or  shall 
wilfully  desert  its  convoy,  shall  be  null  and  void  ?  The  preamble  of  that  act  states 
Keneraily,  <<that  it  will  add  to  the  secuuty  of  trade  to  prevent  ships  sailing 
without  convoy,  except  in  certain  cases;"  and  the  first  section  enacts,  '^  that 
it  shall  not  be  lawful  for  any  ship  or  vessel  belonging  to  any  of  his  Majesty's 
aabjects,  except  as  hereinafter  provided,  to  sail  or  depart  from  any  port  or 
place  whatever,  unless  under  the  convoy  or  protection  of  such  ship  or  ships, 
vessel  or  vessels,  as  shall  or  may  be  appointed  for  that  purpose."  The  prm- 
ciple  of  policy  stated  in  the  preamble  to  thU  act  will  undoubtedly  apply  to  ships 
foreign-built  in  the  possession  of  British  owners,  as  well  as  to  ships  British 
.  built.  But  whether  it  was  intended  to  bo  carried  to  that  extent  is  the  question 
we  are  now  to  decide,  and  which  wo  must  decide  by  examining  the  clause 
which  is  to  carry  the  principle  into  efiect.  The  sixth  section  provides,  that 
nothing  in  the  act  contained,  by  which  ships  are  required  not  to  depart  with 
convoy,  shall  extend  ^'  to  any  ship  or  vessel  which  is  not  required  to  be  regis- 
tered by  any  act  or  acta  of  parliament  in  ibrce  on  or  immediately  before  the 
passing  of  this  act."  It  was  contended,  on  the  part  of  the  underwriters,  that 
the  words  ^'  not  required  to  be  registered,"  might  be  construed  ^'  not  entitled 
to  be  registered."  But  it  is  clear  from  the  context  that  the  legislature  intend- 
ed to  use  the  words  ^^  not  required"  in  another  sense;  for  in  the  line  immedi- 
ately preceding,  which  describes  the  prohibitions  of  the  act,  the  words  are 
^^  required  not  to  sail  without  convoy."  The  truo  question  is,  whether  this 
ship  was  required  to  be  registered  by  any  statute  in  force  when  the  convoy 
aot  passed?  It  appears  that  she  is  foreign  built,  tliat  she  was  purchased  pre^ 
rious  to  the  time  when  the  prohibition  took  place ;  and  in  order  to  ascertain 
whether  this  sliip  being  British  owned,  is  required  to  be  registered  or  not,  we 
must  look  back  to  the  provisions  of  our  navigation  laws.  If  indeed  this  ship 
be  required  to  be  registered,  having  departed  from  a  British  port  without  hav-* 
Ing  procured  herself  to  be  registered,  she  is  for  that  oflence,  by  26  Geo.  3.  c. 
60,  s.  32.  ipso  facto  forfeited.  We  therefore  must  bo  thoroughly  satisfied  that 
we  stand  on. the  roost  solid  grounds  before  we  hold  this  ship  subject  to  a  regu- 
lation^  by  the  having  infringed  which,  if  she  be  indeed  subject  to  it,  she  has 
incurred  the  penalty  of  forSiture-  It  appears  from  Reeves  on  Law  of  Ship- 
^ng,  that  as  British  built  ships  only  were  entitled  to  the  plantation  trade,  the 
certificate  of  "  British  plantation  registry"  was  adopted  by  the  desire  of  the 
commissioners  of  the  customs  to  distinguish  those  ships  from  foreign  built  ships 
British  owned,  which  were  entitled  to  the  European  trade,  and  to  which  the 
certificate  of"  foreign  ships'  registry  for  the  European  trade,  British  property," 
was  given.  The  twenty-ninth  section  of  that  act  also  takes  a  distinction  be- 
tween those  ships  which  are  required  to  be  registered  from  that  time,  viz.  Bri- 
tish buiJt  ships,  and  those  ships  which  are  entitled  to  be  registered  in  conse- 
quence of  the  previous  certificate  of  registry  obtained  by  them;  and  then 
directs  that  both  shall  obtain  registers.  Subsequent  to  this  act  therefore  all 
those  ships  which  are  entitled  to  be  registered,  are  required  to  be  registered, 
and  the  thirty^second  section  of  the  act  subjects  them  to  forfeiture  in  case  they 
attempt  io  proceed  to  sea  without  having  been  registered-  It  is  material  to  I  341  J 
observe,  that  this  very  case  shows  in  what  manner  the  above  statute  has  been 
understood;  ibr  if  the  ship  which  was  the  subject  of  the  present  insurance  bad 
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been  required  (o  be  registered,  she  would  not  have  been  permitfeJtotfettr  wit 
for  sea,  not  having  in  fact  been  registered,  but  would  have  been  seized  an  for^' 
feiled.  The  last  section  of  27  Geo.  3.  c.  ID.  which  was  passed  for  the  ex- 
press purpose  of  obviating  doubts  on  the  26  Geo,  S.  shows  th«  intention  of  (to 
legislature  that  the  latter  act  should  have  that  construction  which  has  now 
been  put  upon  it.  It  declares  that  all  ships  not  entitled  by  the  26.  Geo.  3.  to 
the  privileges  of  British  built  or  British  owned  ships,  and  all  ships  not  regis- 
tered according  to  the  said  act*  shall,  although  owned  bj  British  subjects,  bft 
deemed  alien  ships,  and  be  liable  to  the  same  penalties  and  forfeitores  as  alien 
ships.  It  is  not  said  that  ships  not  registered  shall  not  be  navigated  or  owned 
by  British  subjects;  a  British  owner  of  a  foreign  built  ship  may  engage  in 
neutral  trade,  and  will  be  liable  to  the  alien  duties;  but  it  was  not  the  pjolicy  of 
the  legislature  to  prevent  British  subjects  from  employing  foreign  ships  in  neu- 
tral trade  in  as  ample  a  manner  as  fhey  can  be  employed  by  aliens.  The  34 
Geo.  3.  c.  68.  contains  several  provisions  for  granting  now  certtficafes  upon  a 
transfer  of  property;  but  it  appears  to  us  to  proceed  upon  the  same  ground  as 
the  26  Geo.  3.  and  to  regulate  those^ascs  only  in  which  a  title  to  a  eerlificate 
having  been  given,  a  certificate  is  required  to  be  obtained,  and  in  which  tho 
parties  obtaining  it  are  to  derive  some  advantage  from  it.  In  this  view  of  thft 
subject  we  are  all  of  opinion  that  the  objection  taken  cannot  be  supported;  and 
therefore  that  the  verdicts  must  stand. 

(Q)  Relative  to  REPRESENTATrove. 
1.  Parsons  v.  Watson.  E.  T.  1778.  K.  B.  Cowp.  785. 
An  insiir  ^^  appeared  in  evidence  that  the  first  underwriter  had  the  following  instrvc-- 

ance  effect  (ions  shown  him:  ^*  3,500/.   upon  the  ship  Julius  Caesar,  for  Halifax,  to  toucti 
eil  under  a  at  Plymouth  and  any  port  in  America;  she  mounts  twelve  guns   and  twenty 
raisrepre     men."     These  instructions  were  not  asked  for  or  commnnicated  to  the  defen- 
▼^d*whei!i^^"*»  but  the  ship  Was  only  represented  generally  to  him  as  a  ship  of  force; 
er  tt'srose   ^"^  1,000/.  had  been  insured  before  the  defendant  underwrote.     The  instruct 
from  fravd  tions  were  dated  the  28th  of  June,  1776,  and  the  ship  sailed  on  the  9Srd  of 
or  negit      July,  1 776,   and  was  taken  by  an  American  privateer.     That  at  the  time  of 
genee:        j^er  being  taken,  she  had  on  board  six  four-pounders,  ten  tbrce-pounders,  three 
onc-pounders,  and  si.Y  half-pounders,   which  are  called  swivels,  and  twenty- 
seven  men  and  boys  in  all,  for  her  crew;  but  of  them  sixteen  only  were  men^ 
not  twenty,  as  the  instructions  mentioned,  and  the  rest  boys.     But  the  wit- 
ness said  he  considered  her  as  being  stronger  with  this   force  than  if  she  had 
twelve  carriage  guns  and  twenty  men.     He  also  said,  which  is  a  materia!  cir* 
cumstnnce,  that  there  were  neither  men  nor  guns  on  board  at  the  time  of  insur- 
ance; that  be  himself  insured  at  the  same  premium,  without  regard  or  inquiry 
into  the  force  of  the  ship.     Other  underwriters  also  insured  at  the  same  pre- 
1  "''""'>  without  any  other  representation  than  that   she  was  a  ship  of  force. 
I  342  j  That  to  every  four-pounder  there  should  be  five  men  and  a  boy;  that  in  mer- 
chant ships,  boys  always  go  under  the  denomination  of  men.     This  was  met 
by  evidence  on  the  part  of  the  defendant,   saying,  that  guns  mean  carria^^e 
guns,  not  swivels,  and  men  mean  able  men  exclusive  of  boys.     There  were 
three  causes  of  the  same  nature  depending  upon  the  same  evidence.     The  dc-* 
fence  in  each  was,  that  these  instructions  were  to  be  considered  as  a  warranty, 
the  same  as   if  they  had  been  inserted  in  the  policy,  though  they  were  not 
proved  to  have  been  shown  to  any  but  the  first  underwriter  in  all  the  three  cas^ 
es.     The  question  reserved  for  the  opinion  of  the  Court  is,  whether  the  writ-* 
ten  instructions  which  were  shown  to  the  first  underwriter  are  to  be  considered 
as  a  warranty  inserted  in  the  policy,  or  a^  a  representation  which  would  only 
avoid  the  policy,   if  fraudulent?    If  the  Court  should  be  of  opinion  that  tho 
instructions  amounted  to  a  warranty,  then  a  new  trial  is  to  be  granted  in  each, 
without  costs,  otherwise  the  verdicts  are  to  stand. 

Lord  Mansfield  asked,  whether  there  was  any  case  that  made  a  differenee 
between  a  written  and  a  parol  representation.^  Upon  receiving  no  answer,  hui 
lordship  proceeded  to  give  his  opinion  as  follows:  "There  is  no  distinction 
better  known  to  those  who  are  at  all  conversant  in  the  law  of  insurance  than  thai 


INSUllANCE.— (y  Repruentalions.  355 
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wlitek  exuis  lieiween  a  warranty  or  condition,  which  makes  part  of  a  written 
poiicj,  and  a  reproseatation  of  the  state  of  the  case;  where  it  is  a  part  of  the 
written  policy  it  must  he  performed;  as  if  there  be  a  warranty  of  convoy,  there 
It  muat  ba  a  convoy;  nothing  tantamount  will  do  or  answer  the  purpose;  it 
muat  be  sinctiy  performed,  as  being  part  of  the  agreement,  for  there  it  might 
be  aald  the  party  would  not  have  insured  without  convoy.     But  as,  by  the  law 
of  merchaats,  all  dealings  must  be  fair  and  honest,  fraud  infects  and  vitiates 
«very  mercaoiile  contract.     Therefore,  if  ther^  is  fraud  in  a  representation,  it 
will  avoid  the  policy  as  a  fraud,  but  not  as  a  part  of  the  agreement.     If  in  a 
life  policy  a  man  warrants  another  to  be  in  good  health,  when  be  knows  at  the 
same  time  he  ia  ill  of  a  fever^  that  will  not  avoid  the  policy,  because   bj^  the 
trarraoty  he  takes  the  risk  upon  himself;  but  if  there  is  no  warranty,  and  he 
aays  the  oaan  ia  in  good  health,  when  in  fact  he  knows  him  to  be  ill,  it  is  false; 
00  it  ia  if  he  does  not  know  whether  he  is  well  or  ill;  for  it  is  equally  false  to 
ttndarlake  to  say  that  which  ho  knows  nothing  at  all  of,  as  to  say  that  is  true 
which  he  knows  is  not  true.     But  if  he  only  says  he  believes  the  man  to  be  in 
^ood  health,  knowing    nothing  about  it^  nor  having  any   reason  to  believe 
the  contrary,  there,  though  the   person   is  not  in  good  health,  it  will  not 
avoid  the  policy,  because  the  underwriter  then  takes  the  risk  upon  himself; 
thai  there  cannot  he  a  clearer  distinction  than  that  which  exists  between  a  war- 
ranty which  makes  part  of  the  written  policy  and  collateral  representation, 
which  if  false  in  a  point  of  materiality  makes  the  policy  void,  but  if  not  mate- 
rial U  can  hardly  ever  be  fraudulent.     So  far  from  the  usage  being  to  consid- 
er inat  ructions  a  part  of  the  policy,  parol  instructions  were  never  entered  in  a 
book,  or  writtea  instructions  kept,  till  many  years  ago,  upon  the  occasion  of 
aoveral  actions  brought  by  the  insured  upon  policies  where  the  brokers  had 
ttpreeeoted  many  things  they  ousht  not  to  have  represented,  in  consequence  of 
ivoich  the  plaintifis  were  cost.     I  advised  the  insured  to  bring  an  action  against 
the  brokers,  which  they  did,  and  recovered  in  several  instances;  and  I  have    \  ^"^3  { 
repeatedly  at  Guildhall  cautioned  and  recommended  it  to  the  brokers  to  enter 
all  representations  made  by  them  in  a  book;  that  advice  has  been  followed  in 
Londoo;  but  it  appeared  lately  at  the  trial  of  a  cause,  that  at  Bristol  to  this 
hour  they  make  no  entry  in  their  books  or  keep  any  instructions.     The  ques- 
iioD  then  is,  whether  in  this  policy  the  party  insuring  has  warranted  that  the 
idirpaheaid  positively  and  literally  have  t^lve  carriage  guns  and  twenty  men; 
4hat  ia,  whether  the  instructions  given  in  evMence  are  a  part  of  the  policy? 
Now,  I  will  take  it  by  degrees.     The  two  first  underwriters  before  the  Court 
«ra  Watson  and  Snell.     Says  Watson,  it  is  part  of  my  agreement  that  the  slijp 
shall  sail  with  twelve  guns  and  twenty  men;  and  it  is  so  stipulated  that  nothing 
under  that  number  will  do;  ten  guns  with  swivels  will  not  do.     The  answer  to 
this  ia,  read  your  agreement,  read  your  policy;  there  is  no  such  thing  to  be 
found  there.     It  is  replied,  yes;  but  in  fact  there  is;  for  the  instructions  upon 
which  the  policy  was  made  contain  that  express  stipulation.     The  answer  to 
Ihat  is,  there  never  were  any  instructions  shown  to  Watson,  nor  were  any  ask- 
ed far  by  him;  what  colour  then  has  he  to  say  that  those  instructions  are  any 
part  of  his  agreement?     It  is  said  he  insured  upon  the  credit  of  the  first  un- 
derwriter.    A  representation  to  the  first  underwriter  has  nothing  to  do  with 
that  which  is  the  agreement  or  the  terms  of  the  policy.     No  man  who  under- 
writes a  policy  subscribes  by  the  act  of  underwriting  to  terms  which  he  knows 
nothing  of;  but  he  reads  the  agreement  and  is  governed  by  that.     Matters  of 
iotelligence,  such  as  that  a  ship  is  or  is  not  missing,  are  things  in  which  a  man 
is  guided  by  the  name  of  a  first  underwriter  who  is  a  good  man,  and  which  an- 
oti^r  will  therefore  give  faith  and  credit  to,  but  not  to  a  collateral  agreement, 
■wfiich  he  can  know  nothing  of.     The  absurdity  is  too  glaring;  it  cannot  be. 
By  extension  of  an  equitable  relief  in  cases  of  fraud,  if  a  man  is  a  knave 
with  respect  to  the  first  underwriter,  and  makes  a  false  representation  to  him 
iu  a  point  that  is  material,  as  where,  having  notice  of  a  ship  being  lost,  he  says 
ahe  was  safe,  that  shall  affect  the  policy  with  regard  to  all  the  subsequent  un- 
d^writers,  who  are  presumed  to  follow  the  first.     How  then  do  Watson  and 
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Snefl,  who  underwrite  the  ship  in  question,  without  knowing  whethef  the  had 
any  force  at  ail  ?  That  proves  the  risk  was  equal  to  a  ship  of  no  force  at  all, 
and  the  premium  was  a  vast  one — eight  guineas.  So  much,  therefore,  for 
those  two  cases.  The  third  case  is  that  of  Ewer,  who  saw  the  tnstraetioBS 
with  the  representation  wl^ch  they  contained.  Did  the  number  of  guns  in^ 
duce  him  to  underwrite  the  policy  ?  If  it  did,  he  would  have  said,  ^'  put  them 
into  the  policy  warrant  that  the  ship  shall  depart  with  twelve  guns  and  twenty 
men;"  whereas  he  does  do  no  such  thing;  but  takes  the  same  premium  as 
Watson  and  Sncll  did,  who  had  no  notice  of  her  having  any  force.  What  does 
that  prove?  That  he  is  paid  and  receives  a  premium  as  if  it  were  a  ship  of 
no  force  at  all.  The  representation  amoants  to  no  more  than  this:  I  telJ  yoti 
what  the  force  will  be ;  because  it  is  a  representation  only  of  what  in  the  then 
state  of  the  ship  they  thought  would  be  the  truth;  the  ship  sailed  with  a  larger 
force,  for  she  had  nine  carringc  guns  besides  six  swivels.  The  underwriters, 
therefore,  had  the  advantage  by  the  difference.  There  was  no  stipulation 
about  what  the  weight  of  metal  should  be;  all  the  witnesses  say  she  had  more 
t  ^^4  ]  force  than  if  she  had  had  twelve  carriage  guns,  both  in  point  of  strength,  of 
convenience,  and  for  the  purpose  of  resistance.  The  supercargo  in  particuJar 
says,  he  insured  the  same  ship  and  the  same  voyage  for  the  same  premium, 
without  saying  a  syllable  about  the  force.  Why,  then,  it  was  a  matter  proper 
for  the  jury  to  say  whether  the  representation  was  false  or  whether  it  was  in 
fact  an  insurance  as  of  a  ship  without  force?  They  have  determined,  and  I 
think  very  rightly,  that  it  was  an  insurance  without  Ibrce.  One  of  the  parties 
lias  made  an  objection,  that  the  representation  out  to  be  considered  as  inserted 
in  the  policy;  but  the  answer  to  that  i^,  that  as  he  has  determined  whether  it 
should  be  inserted  in  the  policy  or  not,  by  not  inserting  it  himself,  there 
is  a  great  dilTerence  whether  it  shall  be  considered  as  a  fraud.  Btrt 
it  would  be  very  dangerous  to  permit  all  collateral  representations  to  be 
put  into  the  policy.  I  am  extremely  glad  to  hear  that  a  great  many  of  the 
underwriters  have  paid  what  Mr.  Thornton  has  paid,  who  was  the  first 
person  that  saw  the  instruction.  Shall  the  rest  refuse,  then?  As  to  Watson 
and  Snell,  they  have  no  pretence  to  refuse;  for  there  is  not  a  colour  for  the 
objection  made  by  them  or  Ewer.  We  are  all  satisfied  with  the  determination 
of  the  jury.  Against  htm,  therefore,  the  rule  for  a  new  trial  must  be  dia- 
•charged. 

2.  Noble  v.  Kexnaway.  M,  T.   1730.  K.  B.  2  Doug.  516. 
The  insurance  was  upon  the  ships  the  Hope  and  the  Anne,  at  and  from  Dart- 
Bttiihenn  inQyih  iq  Waterford,  and  from  thence  to  ihe  port  or  ports  of  discharge  on  the 
•re  bound  "^^^^^  ^^  Labrador,  with  leave  to  touch  at  Newfoundland,  and  upon  any  kind 
to  know      of  goods  and  merchandises;  and  also  on  the  ships  till  they  should  be  arrived 
the  nature    at  their  port  of  discharge,  and  should  have  moored  at  anchor  twenty-four  hours, 
aad  pecn     and  on  the  goods  and  merchandises,  until  the  same  should  be  there  discharged, 
ta.'  ^"^"?  *^nd  safely  landed.     By  a  clause  in  the  policy,  money  advanced  to  the  fisher- 
the  branch  ^^^^  ^*®  insured.     The  Anne  arrived  safe  on  the  coast  of  Labrador  on  the 
ei  of  trade  ^^d  June,  and  tlie  Hope  on  the  14th  of  July,  1788.     From  the  time  o(  their 
te  wliich     arrival,  the  crews  were  employed  in  fishing,  and  had  taken  out  none  of  their 
the  policy    cargoes,  except,  at  leisure  hours  (partly  on  Sundays),  such  things  as  were  im- 
reiates.        mediately  wanted.     On  the  10th  of  August,  an  American  privateer  entered 
tlie  harbour  (Temple  Bay)  and  took  both  the  vessels,  there  being  nobody  at 
tliat  time  on  board  either  of  them.     The  action  was  brought  to  recover  the  va- 
lue of  the  goods.     The  defence  was,  that  there  had  been  tin  unnecessary  de- 
lay in  unloading  the  cargo,  in  consequence  of  >vhich  they  had  been  exposed 
to  capture,  and  that  the  underwriters  ought  not  to  be  liatyle  for  what  had  h^*^ 
pened  from  the  negligence   of  the   insured.       The   plaintifls  rested  thehr 
case  on  words   of  the  policy,    and  on    the  usage   of  the  trade.      They 
called  on  Astwick,  the  captain  of  the  Anne,  who  said  that  he  had  been  the 
same  voyage  three  times  in  the  three  last  years,  and  that  he  had  proceeded  in 
the  same  tuanncM*  dtiring  each  of  the  voyofrcis;  tiiat  lie  did  not  fhink  the  plaio*- 
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tiffs  hftd  var^ioiifles  siifficieat  to  have  held  the  goods  if  they  hftd  been  landed; 
and  thst  there  were  do  settlements  on  the  coast  of  Labrador  but  those  belong- 
im  to  the  planntifls.     One  of  the  sailors  swore  to  the  same  effect.     The  plain- 
tiffii  then  called  one  French,  to  prove  the  custom  of  the  Newfoundland  trade. 
This  evidence  was  objected  to;  but  Lord  Mansfield  admitted  it,  and  the  wit-   |  345  1 
fieaa  swore  that  in  the  Newfoundland  trade  it  is  customary  to  keep  their  goods 
on  board  several  months,  and  that  sometimes  they  have  part  of  their  homeward 
•cargo  of  fish  and  part  of  their  old  cargo  on  board  at  the  same  time;  that  the 
lirat  object  is  to  catch  fish,  and  they  unload  only  kt  times  when  they  cannot  fisAi, 
The  M  cargo,  chiefly  sail  and  provisions,  is  taken  out  gradually  for  curing  the 
-fish  and  for  consumption.  This  witness  was  confirmed  by  one  Newman;  neither 
Newman  nor  French  had  been  at  Labrador.  One  Hunter  was  then  called,  who 
proved  that-  some  years  since,  he  used  to  send  vessels  of  his  own,  and  also 
chartered  veiStsels,  to  Labrador,  and  that  it  was  usual  in  chartering  vessels  to 
fltipolate  that  they  should  have  sixty  days  allowed  for  discharging;  that  he  ap- 
prehended they  were  oAentimes  longer,  in  fact;  and  that  it  was  not  so  easy  to 
discharge  a  cargo  at  Labrador  as  at  Newfoundland . 

Per  Cur.  The  trade  of  fishing  on  the  coast  of  Newfoundland,  especially 
from  the  west  of  England,  has  been  known  and  practiced  for  many  years. 
Since  the  treaty  of  Paris  a  new  trade  has  been  opened  to  Labrador.  The  in- 
safranoe  here  is  on  the  ships  and  the  goods  till  landed.  The  defendants  say 
the  plaintifis  hare  been  guilty  of  an  unreasonable  delay  in  landing.  That  as- 
sertion was  to  be  tried  by  *the  jury,  and  could  only  be  decided  by  knowing  the 
u^ual  practice  of  the  trade.  Kvery  underwriter  is  presumed  to  be  acquainted 
wkh  the  practice  of  the  trade  he  insures,  and  that  whether  it  is  established  or 
not;  if  he  does  not  know  it  he  ought  to  inform  himself.  It  is  no  matter  if  the 
usage  has  only  been  for  a  year.  This  trade  has  existed,  and  has  been  con- 
-ddcted  in  the  same  manner  for  three  years.  It  is  well  known  that  the  fishery 
is  the  object  of  the  voyage,  and  the  same  sort  of  fishing  is  carried  on  in  the 
•same  way  at  Newfoundland.  We  still  think  the  evidence  on  that  subject  was 
properly  admitted  to  show  the  nature  of  the  trade.  The  point  is  not  analo- 
gous to  a  question  concerning  a  common  law  custom. 

3.,  BAaaaa  V.  Fletcher.  M.  T.   1779.  K.  B.   1  Doug.  SOS.  S.  P.  Powson 

Watson.  E.  T.  1778.  K.  B.  Cowp.  786. 
This  was  an  action  on  the  same  policy  with  Barber  v.  French,  which  hasR«P»"«"«nta 
been  before  abridged,  tried  at  the  same  time,  the  same  rule  entered,  and  a  si-  |'^^L™g^^ 
miiar  verdict  found;  but  here,  besides  the  ground  mentioned  in  the  case,  there  gQ^^f^fi 
was  another  stated,  viz.  that  since  the  trial  a  material  representation,  which  ter  extends 
had  been  made  to  Sliuibred,  the  first  underwriter  on  the  policy,  and  which  to  all  the 
iamed  out  to  be  false,  and  had  been  discovered.     After  the  other  case  was  others. 
disposed  ef,  this  stood  over  on  this  point  till  an  afiidavit  of  the  fact  should  be 
4>rocured  from  Shuibred. 

JLord  Mansfield.     It  has  certainly  been  determined,  in  a  variety  of  cases, 
<ihal  a  representation  of  the  first'underwriter  extends  to  the  others.     But  un- 
•der  what  circumstances  has  the  defendant  gone  to  trial  in  this  case?     He  cer- 
4ainly  knew  what  had  been  represented  to  himself;  he  was  acquainted  with  T^^.^^^^I 
Shulbred,  and  had  an  opportunity  of  asking  before  the  trial  what  had  been  re-  "*^|,",**® 
presented  to  him.     If,  therefore,  this  evidence  is  new,  it  is  owing  to  his  own  jei^e  to 
negligence.     But  the  representation  is  not  material ;  it  was  only  an  expecta-   r  34($   | 
4ion,  and  4be  underwriters  did  not  inquire  into  the  ground  of  the  expectation,  show  who 
This  was  lying  by  till  after  a  trial,  in  order  to  make  an  objection  if  the  verdict  was  the 
should  be  for  the  plaintiff.  ^^  o"^*' 

4.  Mander  v.  Reed.  E.  T.   1803.  K.  B.  8  F>ast,  672.  TnTiitamp 

A  slip  of  paper,  wherein  the  names  of  the  underwriters  were  mentioned  in  ^  ,|{p  ^  ^ 
Hbe  order  in  which  they  had  originally  been  applied  to  and  had  agreed  to  un-  not  admlMi 
«4erwr^e  (and  which  was  different  from  that  in  which  their  names  had  appear-  ble  to  prove 
ed  in  die  policy),  having  been  tendered  in  evidence  to  show  the  true  order  of  that  a  par 
•the  names,  for  the  purpose  of  letting  in  evidence  of  a  false  representation  made  ^S  ^^^  . 
to  the  first  underwriter  in  fact;  the  court  were  of  opinion  that  such  paper  could  ^^^"^ 
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not  appear  hot' be  received  ia  evidence  for  want  of  a  stamp,  the  efiect  of  the  evidtece  ba<* 
firit  on  the  |f|g  |q  show,  through  the  meditifn  of  a  writing,  that  the  contract  entered  into 
Hi'tnith't?e  ^^^^^^  ^^®  parties  was  dtfierent  from  that  which  it  appeared  to  be  on  the  face 
firit  who     of  the  policy, 

•greed  to  5.  Brine  v.  Feathbrbtone    E.  T.   1813.  C.  P-  4  Taunt.  869. 

the  cea  •  Action  upon  a  policy  of  insurance.     One  part  of  the  defence  attempted  to 

tract.  i,e  established  was,  that  Evitt,  the  broker  employed  to  effect  (lie  policy  ibr  the 

Representa  defendants,  had,  on  the  S8th  of  June,  when  Marshall,  who  underwrote  for  the 
b  ^°th  "b  ***  ^^fondant,  and  who  was  not  the  first  underwriter,  put  his  name  on  the  slip, 
ker  to  the   ■'^pf^scn^^d  to  him  that  the  Mary  Ann  was  then  either  near  Messina  or  at 
first  ander    Messina,  or  on  her  homeward  voyage.  MacuUum,  an  underwriter,  who  had  sign- 
writer,  bat  ed  the  ship  afler  Marshall,  had,  before  subscribing  the  policy,  learned  that  the 
to  the  first  Mary  Ann  had  then  sailed  only  two  days  firom  Falmouth,  and  had  communicated 
^^^"fh?*^^  this  fact  to  Evitt,  before  Marshall  had  executed  the  policy,  and  thereupon  with- 
for^oUien    ^'^^^'^  ^'^  ^^^°  name  and  refused  to  subscribe  the  policy.  Evitt  did  not  however 
communicate  this  fact  to  Marshall,  but  suffered  him  to  subscribe  the  policy. 
The  defendants  also  called  other  subscribers  to  the  policy,  neither  of  whom 
was  the  first  underwriter,  to  prove  what  representations  had  been  made  to 
s  them.     Evitt  had,  on  the  8th  of  June,  effected  a  policy  on  the  ship's  outward 

voyage,  which  Marshall  himself  underwrote  for  the  defendant.     The  Grtavea- 
end  printed  list,  which  was  kept  for  public  inspection  at  Lloyd's,  showed  that 
(he   Mary  Ann  soiled  on  the  15th  of  June  from  London;    she  sailed  from 
Falmouth  on  the  30th  of  June ;  she  did  not  go  direct  to  Messina  but  to  Malta 
for  a  cargo.     She  stopped  at  Gibraltar  for  a  considerable  time;  and  while  she 
lay  at  Maha,  being  unable  to  obtain  a  freight,  she  was  coppered  with  copper 
which  she  had  taken  out  with  her;  she  aflerwards  obtained  a  lading  there,  and 
carried  it  to  Messina,  and  there  took  in  a  cargo  for  the  homeward  voyage  on 
whiclj,  she  sailed  on  the  Ist  of  November,  and  in  the  course  thereof  was  cap- 
tured.    The  plaintiffs  on  the  8th  of  November  effecting  another  policy,  paid 
fourteen  guineas  per  cent,  premium.     The  testimony  of  Evitt  not  agreetog 
with  that  of  the  plaintiff's  witnesses  as  to  the  representations  he  had  made,  it 
was  put  to  the  jury  that  the  witnesses,  either  on  the  one  side  or  the  other, 
I  347  1  ^^^  ^®  perjured.     Gibbs,  J.,  thought  that  there  had  been  no  misrepresenta- 
tion of  any  fact  nor  any  fraud,  and  to  avoid  the  policy  there  must  be  fraud; 
that  the  testimony  of  both  sets  of  witnesses  was  reconcileable,  upon  the  sup- 
position that  the  broker  had  only  stated  his  opinion  and  the  infereoce  respecC- 
ing.the  state  of  the  vessel,  which  he  drew  from  circumstances;  and  that  amis- 
take  hi.  that  opinion  would  not,  unless  it  were  given  with  a  fraadulent  intent, 
avoid  thlB  policy.     If  the  underwriters  had  intended  to  rely  on  his  opinion  aod 
computation,  they  should  have  inquired  the  grounds  of  it,  and  then  they  might 
have  chosen  whether  thay  would  adopt  it  or  not.     A  representation  of  a  fact 
made  by  the  broker,  if  false,  would  avoid  the  policy.     The  suppression  of  a 
material  fact  was  a  fraud,  but  there  was  a  wide  distinction  between  stating  a 
fact  and  an  opinion.     What  the  broker  stated  was  only  an  inference  which  he 
drew  from  facts;    if  the  underwriter  did  not  inquire  what  the  facta  were  on 
which  the  broker  founded  his  conclusion,  the  fallacy  of  the  conclusion  did  not 
avoid  the  policy.     If  there  were  any  facts  existing  by  which  it  was  rendered  . 
impossible  to  draw  such  a  conclusion  as  the  broker  expressed,  it  would  be  a 
badge  that  the  conclusion  was  fraudulent;  but  in  this  case  there  was  no  evi- 
dence of  his  being  acquainted  with  any  such  thing;  the  broker  here  stated 
merely  his  opinion  that  the  ship  was  arriving  or  had  arrived;  if  here  he  had 
stated  his  computation  as  a  fact,  as  in  Macdowall  v.  Frazer,  1  Doug.  ^0.  he 
would  be  bound  by  it;  he  could  not  here  mean  to  state  it  as  a  fact,  for  he 
states  she  was  in  one  of  three  situations;  although  his  opinion  was  false,  yet 
if  it  were  not  misrepresented  by  fraud  it  would  not  avoid  the  policy.     He  was 
strongly  disposed  to  think  that  an  underwriter  should  not  lightly  attribute  firattd 
'      to  a  broker.     The  learned  judge  received  the  evidence  of  representalioBS 
made  to  underwriters  subsequent  to  the  first  hesitation,  on  the  quest icm  of  its 
admissibility.     The  jury  found  a  verdict  for  the  plainti^. 
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t^er  Cur,     It  woukl  be  extreme!/  mischievous  in  the  roulttplicity  ofbueinesa 
which  an  insuraiice  broker  hae  to  transact,  if  he  were  bound  to  remember  and 
disclose  the  circumstances  of  every  former  relevant  transaction  in  which  he 
hss  been  engaged.     There  is  a  case  in  2  Eq.  Ca.  Abr.  682.  D.  margin,  where 
Mr.  Pigoit,  the  conveyancer,  had  a  title  laid  before  him,  with  notice  of  a  cer- 
tain incumbrance,  and  presently  another  abstract  was  laid  before  him  without 
notice  of  if,  and  an  attempt  was  made  to  apply  to  the  second  principal  the  no- A  repre 
tice  made  to  the  conveyancer.     No,  says  the  Court;  he  cannot  be  expected  Mutation 
to  carry  in  his  head  all  the  incumbrances  on  all  the  abstracts  he  reads;  the  "^"J*®  *®  5''' 
t»me  thing  applies  to  the  multiplicity  of  policies  which  these  persons  affect.       f"    '^7ii 
6.  Edwards  v.  Footner.  M.  T.  1803.  N.  P.  1  Campb.  530.  tfmi  when 

Action  on  a  policy  of  insurance.     About  a  week  before  the  policy  was  sign- their  namea 
ed,  the  names  of  the  underwriters  were  put  down  upon  a  slip,  when  the  broker  are  pnt 
stated  to  the  defendant  that  the  Fanny  was  to  sail  with  the  Hopewell  and  down  opea 
Young  Roecius^  both  armed  ships,  and  that  she  was  herself  to  carry  ten  guns  !|l*^  .•'*?• '" 
and  twenty-five  men.     There  was  no  evidence  ot  any  conversation  upon  the  ih^JMnred 
subject  having  passed  between  the  parties  either  when  the  policy  was  signed,  Qnl^a  qaa' 
or  ID  the  intervening  period.     In  fact,  the  Fanny  sailed  by  herself  and  carried  |  348  ] 
only  eight  guns  and  seventeen  men.  lified  or 

Ijord  lElUenborough.     When  a  representation   is  once  made  it  is  to  be  con-  wiibdiiwn 
mlered  as  binding,  unless  there  is  evidence  of  its  being  afterwards  aKered  or  ^^  «>iii^ 
withdrawn.     In  the  case  of  Dawson  v.  Atty ,  7  East,  367.  the  vessel  was  stated  J^j^"""**^* 
to  be  an  American  when  the  slip  was  made  out;  but  when  the  policy  came  to  ween  that 
be  signed,  the  broker  said  generally,  ^'  that  it  was  an  insurance  on  goode  in  time  aad 
the  Herman/'  without  describing  her  as  of  any  particular  country.     There  the  (he  execa 
first  conversation  was  qualified  and  controlled  by  what  followed:  but  here  ^'^°  °^/^* 
there  is  no  evidence  of  any  conversation  upon  this  subject  between  the  parties  ^'^^J' 
subsequently  to  the  statement  that  the  ship  was  to  carry  ten  guns  and  twenty-  l^at  where 
five  men;  and  this  having  taken  place  when  the  insurance  was  talked  of,  and  ^^1^^^*  ^ 
the  terms  of  it  were  agreed  upon,  it  must  bo  referred  to  the  policy,  and  treated  ^jjcJ^A* 
as  a  representation  which  required  to  be  satisfactorily  complied  with  on  the  looda,  said 
part  of  the  assured;  8  T.  R.  192. — Verdict  for  the  defendant.  at  the  line 

7.  Dawson  v.  Atty.  E.  T.  I80G.  K.  B.  Cited  7  East,  367.  of  anbscrt 

€roods  were  insured  on  board  the  Herman,  without  any  addition  of  country  hi»g  jbe 
or  place,  and  not  represented  to  be  of  any  particular  country  at  the  time  ^^fuf  ^J  e« 
Bobscribing  the  policy,  although  the  broker,  when  the  ship  woe  subscribed,  had^^^^  ^f 
said  she  was  an  American.     The  Court  held  that,  though  she  was  in  fact  an  vvhich  they 
American,  she  need  not  under  these  circumstances  be  documented  as  such,  to  were  was 
entitie  the  assured  to  recover  against  the  underwriters  for  a  loss  by  capture,  •"  Amcri 
and  sabgcquent  condemnation,  for  want  of  the  documents  required  by  treaty  ^a"»  l"!^ 
between  her  owner  and  the  capturing  state ;  for  sho  was  neither  insured  as  ^^^  ^^^ 
American  nor  represented  to  be* such  at  the  time  when  the  policy  was  effected,  warda  m 

9.  Pearso.^  v.  Watson.  E.  T.  1778.  K.  B.  Cowp.  785.  S.  P.  Wain  v.      presented 
AsERnBEN.  M    T.  1822.  K.  B.  2  B.  &  A.  3'20.  ontheauh 

Per  Cur.     A  representation  to  the  first  underwriter  has  nothing  to  do  withi*^*»  ***• 
that  which  is  the  agreement  or  terms  of  the  policy.     No  man  who  U'^derwritos^^®  j^JJ.'^ 
a  policy  eubscribes^  by  the  act  of  under%vriting,  to  terms  of  whieh  he  itnows  ag  gtanding 
nothiag;  but  he  reads  the  agreement,  and  ie  governed  by  that.     Matters  of  without 
inteih'gence,  such  as  that  a  ship  is  or  is  not  missing,  are  things  in  which  a  any  rrpre 
man  is  guided  by  the  name  of  a  first  underwriter,  who  is  a  good  man,  and  to  •*"'*****"• 
which  another  will  therefore  give  faith  and  credit,  hut  not  to  a  collateral  agfree-  '^  ■  ''^P*'* 


ment^^f  which  he  can  know  nothing.     The  absurdity  is  too  fvlaring;  it  cannot  f*"**'^**" 
with  respect  to  a  first  underwriter,  and  makes  a  false  representation  to  him  in  formed,  it 


be 


By  extension  of  an  equitable  relief  in  cases  of  fraud,  if  a  man  is  a  knave  ^j^i*^ 


%  point  that  is  material,  it  is  fatal.  safficeft; 

9.  Fre£Land  v.  Glover.  T.  T.   180G.  K.  B.  7  East,  457;  S,  C.  3  Smith,  Or  if  it  oea 

^  424;  S.  C.  6  Esp.  14.  tainainw 

A  ship  on  an  African  voyage,  the  common  duration  of  which  is  several  J"^  ^^** 
months,  and  sometimes  extends  to  a  twelvemonth  or  more,  arrived  on  the  coaft      ^^'^ 
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[  349  J  in  August,  1799,  aud  in  FebrusTj,  }800,  her  then  commanikr  wrote  a  1et(«r 

flentftiion     to  his  owners,  mentioning  an  attack  on  her  at  another  place  on  the  coast  by  iho 

•^  ?**•  ^**^^  natives,  who  killed  the  captain  and  several  of  the  crew,  and  wounded  others, 

iflUd  aMbe  V  "'^^'^^  ^^  which  and  a  fever  the  crew  were  reduced  to  five,  and  all  those 

time  of  iu  sickly,  and  not  a  man  to  be  procured  at  hand;  that  they  had  been  plundered 

date,  and    of  their  clothes,  &c.,  and  their  cabin  stores  were  exhausted,  and  they  did  not 

refera'to      know  what  to  do.     A  second  letter,  dated  April  the  2 1st,  1800,  from  Gaboon 

anMher  ac  Rjver,  mentioned  their  arrival  there  on  the  24th  March;  that  the  natives  find- 

'^^PV  the   ^"S  them  weakly  handed  and  their  goods  taken  from  them,  did  as  they  pleased; 

uaderwri     ^liat  they  had  then  nine  men  on  board,  but  their  provisions  ran  very  low;  that 

ten  do  not  he  had  mentioned  certain  parts  of  the  cargo  in  his  last  letter,  and  expected 

desire  to      to  ship  the  rest  and  to  sail  at  the  end  of  the  next  month.     An  insurance  was 

inspect;      effected  in  September,  1800,  on  the  production  of  the  last  letter  only,  at  and 

from  the  ship's  arrival  at  her  first  place  of  trade  on  the  coast  of  Africa,  &.c. 

The  Court  held  it  sufficient,  (hat  the  last  letter  truly  stated  the  then  condition 

and  circumstances  of  the  ship,  which  though  better  than  when  the  first  letter 

was  written,  was  yet  no  fraudulent  conceidment  of  the  former  circumstaoces, 

the  second  letter,  both  in  its  terms  and  contents,  referring  to  a  former  letter, 

which  it  was  the  fault  of  the  underwriters  not  to  have  called  for,  if  they  thought 

that  a  particular  knowledge  of  former  difficulties,  in  part  subdued,  and  to  the 

extent  truly  stated  in  the  second  letter,  would  have  varied  the  risk;  and  when 

the  underwriters  (cognizant  as  they  must  be  presumed  to  be,  of  the  common 

duration  of  such  a  voyage)  could  not  fairly  collect,  from  the  contents  of  the 

second  letter,  that  the  first  arrival  of  the  ship  on  the  coast  was  only  on  the  24th 

of  March,  when  she  was  stated  to  have  arrived  in  Gaboon  River,  and  to  have 

had  much  of  her  homeward  bound  cargo  on  board  on  the  2 1st  of  April,  and 

was  expected  to  sail  with  the  remainder  by  the  end  of  May.     Sec  2  B.  &.  A« 

Aadwholi   320. 

•o«Ptod  10.  NoNNEa  V.  Rred.  T.  T.  1812.  K.  B.  16  East,  176. 

wtth  m  re  j'^q  Court  held,  that  the  plaintiff  was  entitled  to  recover  a  loss  of  goods  in- 
^^|[^^  sured  at  and  from  Landscrona  to  Wolgost,  though  they  were  at  Gottenburgh 
alMwsnn  before  the  ship  arrived  at  Landscrona,  and  though  the  policy  was  declared  to 
itttemiea  to  be  at  and  from  the  loading  of  the  goods  on  board  the  ship,  it  appearing  that 
oiclade  it  the  underwriter  was  informed  at  the  time  that  the  goods  were  loaded  on  board 
from  the  ^^  Gottenburgh,  and  that  part  of  them  were  landed  and  re-loaded  at  Land- 
•oatraet.  g^f^uji^  g^  ^^  (^  enable  the  Custom  House  officers  there  to  ascertain  the  quali- 
On  a  ropre^^  of  the  whole,  and  to  adjust  the  duties,  and  the  policy  being  free  of  aver- 
that  a  ship  ^£>^'  ^^  mere  representation  that  the  cargo  was  Swedish  and  neutral,  which 
was  seen  was  true  in  fact,  though  contradicted  by  the  French  sentence  of  condemna* 
safe  on  a  tion,  was  no  objection  to  the  plaintiff's  recovery,  nor  the  want  of  documeata 
named  day,  ag  Swedish  property,  required  only  by  French  ordinance.  The  exclusion  of 
flj'^jij-^  the  British  flag  from  Swedish  ports  not  appearing  to  be  by  French  control, 
^^^yy  and  Sweden  not  being  a  co-bolligent  with  France,  was  held  not  to  be  within 
the  voyase.^^®  prohibition  of  the  order  in  council  of  Um  7th  of  January,  1807. 

[  860  \  11.  Macdowall  v.  Fraser.  M.  T.  1779.  K.  B.  Dmig,  260. 

if  it  tarn  This  was  an  action  upon  a  policy  of  insurance  on  the  ship  the  Mary  eod 
oot  that  ihe  Hannah,  from  New  York  to  Philadelphia.  At  the  time  when  the  insurance 
had  got  xifSLa  made,  which  was  in  London,  on  the  20th  of  January,  the  broker  repre- 
".  '•^^"^*  sented  tho  situation  of  the  ship  to  the  underwriter  as  follows:  "The  Mary 
eented  ^^^  Hannuh,  a  light  vessel,  sailed  with  several  armed  ships,  and  was  seen 
bnt  was  ^^^^  >»  the  Delaware  on  the  1  Uh  of  December,  by  a  ship  which  arrived  at 
loot  two  New. York."  In  fact,  the  vessel  was  lost  on  the  9th  of  December,  by  run^* 
days  before  niog  against  a  cievatuMle-frizc  placed  across  the  river.  The  defence  was 
the  ^7  founded  on  the  misrepresentation  as  to  the  time  when  the  ship  was  seen,  and 
thtTd^r  '  ^^^  representation  and  the  day  of  the  loss  being  proved^  the  jury  found  for  the 
,11^,  defendant. 

ihoiifh  by  Lord  Mansfield.  The  distinction  between  a  warranty  and  as  representation 
roietake,  is  is  perfectly  well  settled.  A  repesentation  must  be  fair  and  true.  It  should 
matsrial.     ^^  im^  ^g  ^^  gj|  ^^^  ^^^  insured  knows^  and  if  he  represents  beta  to  the  lUK 
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iferwtitcr,  without  knowiug  the  (ruth,  ho  takes  the  risk  upon  himself^  1  Term, 
fiep.  12.  But  the  diflTerence  between  the  Hict  aS* it  turns  out,  and  as  represent- 
«dy  nittst  be  material.  The  case^  of  Julius  Caesar  was  very  different  from  this. 
Ttie  ship  there  was  only  fitting  oat  when  the  insurance  was  made.  No  guns 
nor  nefi  were  pat  ea  board,  it  was  only  said  what  was  meant  to  be  done,  and 
vhat  was  done,  thowh  difier^ot,  was  as  advantageous  or  oaore  so  (han  what 
fead  been  represented;  There  wa9  no  evidence  of  actual  fraud  in  the  present 
case,  and  aot^uestion  of  that  sort  seemed  to  be  made;  but  there  watf  a  posi- 
tive arernient  that  the  ship  was  seen  in  the  Delaware  on  the  1  Ith  of  Decem- 
ber. The  underwriter  was  deceived  as  to  that  fact,  and  entered  into  the  con* 
tract  nader  that  deception.  There  was  no  evidence  at  the  trial  when  i^c  was 
sees  iu  t(ie  Delaware,  or  in  what  condition.  But  suppose  the  fact  had  been 
ezpfatined  ia  the  asamier  now  suggested,  why  did  the  insured  take  upon  him 
to  coaBpote  th.e  day  of  the  month  on  which  she  had  been  seen  ?  Why  did  he 
aot  mcntioii  exactly  what  his  information  was,  and  leave  the  underwriter  to 
nuk^  thecoraputati9n.^  In  insurance  on  ships,  it  is  always  considered  as  a 
very  impoitant  circurastanee.  I  am  of  opinion  that  the  representation  coa- 
ceraii^  the  delay  was  material. 

12,  Beroe  v.  Fletchek.  M.  T.  1779,  K,B.  Doug.  275. 
Tliis  was 4m  action  oil  a  policy  of  insurance  oa  the  ship  Carnotic,  East  In-  A  policy 
diaiaen,  '^  at  and  from  Port  L'Orient  to  the  Isles  of  France  and  Bourbon,  and  ^"IJl?*^  ^* 
to  all  or  any  ports  or  places  where  and  whatsoever  in  the  East  Indies,  China,  {[^g^repr? 
Persia,  or  elsewhere,  bey  end  the  Cape  of  Good  Hope,  from  place  to  place;  MstaU^ 
and  duriag  the  ship's  stay  and  trade  backwards  and  forwards  at  all  ports  and  wbea  thm 

f  laces,  and  until  her  sate  arrival  back  at  her  last  port  of  discharge  in  France."  faet  mum 
lat  at  the  same  time  that  this  policy  was  subscribed,  there  was  a  slip  of  paper  P'^^''^^  1 
wafered  to  it  and  ^howa  to  the  underwriters,  on  which  was  written  the  ^®'*^"  J^*!!? ^^ 
log  representation:  ^\  The  ship  has  had  a  complete  repair,  and  is  now  a  fine  j^t,|^  ^(^  q^ 
aMg<K)d  vessel  with  three  decks;  intends  to  sail  in  September  or  October  ^  S5l  ] 
next  (1776);  is  to  go  to  Madeira,  the  Isle  of  France,  Pondtcherry,  China  and  derwiiien 
L'Orient.     The  ship  did  not  sail  till  the  6<h  of  December,  1776,  and  did  oottofonn  a 
reacb  Poadicherry  till  the  23rd  of  July,  1777.     Sbe  continued  there  till  thei«^  «^ 
^Srd  of  August  ibllowing,  when,  instead  of  proceeding  to  China,  she  sailed  "^*jj?  ***  *" 
ftr  Beagal,  where,  having  passed  the  winter  and  undergone  considerable  re«       ' 
pairs,  she  sailed  from  thence  early  in  the  year  1778  (being  the  second  8bi|) 
that  left  the  Ganges),  returned  to  Fondicberry,  and  after'  taking  in  a  home- 
ward cai|^o  at  that  place,  proceeded  in  her  voyage  back  to  L^Orient,  but  was 
takes  in  October  in  that  year  by  the  Mentor  privateer.     The  usual  tioae  in 
which  the  direct  voyage  between  Pondicherry  and  Bengal  is  performed  is  six 
er  seven  days,  bat  the  Caraatic  was  absent  six  weeks  in  going  to  Bengal  and 
ten  months  on  tbe  way  back  from  tbence  to  Pondicberry .     Both  going  and  re- 
tarniag  she  either  touched  at  er  lay  oflT  Madras,  Masulipatam,  Visigapatam, 
and  Yaoon;  and  took  hi  goods  at  all  those  places.     It  was  contended  in  this 
cause  at  the  trial  that  the  representation  accompanying  ihe  policy  restrained 
the  voyage  to  the  limits  therein  specified.     Some  letters  were  produced  from 
tVie  owners  to  then*  correspondeots,  one  of  ^vhich  was  to  the  following  cfTect: 
^  We  dioabt  not  bat  on  account  of  the  storm  the  ship  will  be  forced  to  go  to 
Beagal  to  be  laid  down,  which  cannot  be  dene  at  Pondicherry,  in  which  case 
9mx  cBptaia  wiH  have  entered,  a  protest,  which  we  wiH  forward  in  time  to  you." 
to  a  subseqaeat  letter  they  say  aothing  of  the  storm  xmt  leak,  bat  niention  a 
di&raoC  cause  ibr  the  slnp^s  going  to  Bengal.     These  letters,  it  was  said, 
raised  a  presumption  that  the  necessity  of  going  to  Bengal  was  merely  a  pre- 
tence ^vised  after  the  capture,  and  when  the  insured  began  to  apprehend 
that  the  words  of  the  poHcy  would  not  cover  a  voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  that  the  first  question  was,  whether  the  poll* 
cy  wai  void  on  aocoont  of  misrepresentation?  Now  there  is  an  esseotial  dif- 
lerenee  Vetween  a  warranty  and  a  ropr^eatatioa.  The  warranty  is  a  part  of 
the  ceatraet;  a  ri^  described  in  the  policy  is  part  of  tiM  coBtrad;  thera  cam 
t»e  BO  warranty  by  an^  collatera]  representatiaa.  If  Ibe  ground  on  i«ki<^  • 
VOL  XI.  '  $9 
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rci presentation  nffcct-s  a  policy  is  fraud,  tho  rcprcsenluiiun  mojit  be  fraudnleot^ 
that  is,  it  must  be  faK^e,  and  material  in  respect  to  the  risk  to  be  run.  All  risks 
arc  governed  by  tho  nature  of  ihem;  {^nd  the  premium  is  governed  by  tho 
risk.  Where  a  representation  accompanies  an  instrument,  it  says, ''I  wiir 
liavc  this  understood  ns  my  present  intention,  but  I  vrill  have  it  in  my  pover 
to  vary  it."  The  great  question  in  this  cause  is,  whether  the  representation 
ivas  false,  and  that  in  a  material  instance?  Fraud  is  found  out  by  the  materia 
nlity  of  the  point  it  is  charged  in.  It  is  to  bo  considcfcd  tb«n  whether  they 
had  really  a  view  of  going  to  China.  A  M'itness  has  proved  that  the  difier-^ 
once  of  insurance  is  one  per  cent,  on  going  to  Bengal,  and  not  to  China.  If 
you  think  that  this  was  n  misroprosentation  to  avoid  paying  the  one  per  ceitt, 
you  will  iind  for  the  defendant;  but  if  you  are  satisfied  that  the  real  intentiofv 
at  (ho  time  of  the  representation  was  to  go  to  China,  the  plaintiff  will  be  cnti- 
tied  to  your  verdict;  for  the  insured  may  change  his  intention,  gc  tn  Bengal^ 
and  yet  be  protected  by  the  policy,  which  clearly  admits  af'tliat  voynge,  ancb 
snust  be  understood  by  both  parties  in  a  greater  latitude  than  the  representa*- 
tion,  being  expressed  in  diticrcnt  and  much  more  comprehensivo  terms.  '1^ 
[  352  ]  upon  the  whole  evidence  you  shall  be  of  opinion  that  no  fraud  was  intend-- 
cd,  nn.i  that  the  variance  between  the  intended  voyage  is  described  ki  the  slip 
of  ^npcr,  and  the  actual  voyage  as  performed  did  not  tend  to  increase  the  risk 
to  the  underwriters,  thiB  slip  of  p&per  being  a  representation,  you  must  fin^ 
for  (he  plaintiff. 

The  jury  found  a  verdict  accordingly.     And  although  in^  sercral  causcfl  up- 
on (he  same  ship  new  trials  were  moved  for,  and  granted,  j'et  in  this,   whicb^ 
was  (he  only  cause  in  which  there  was  a  representation,  tho  verdict  wa^  ac«* 
'  quiesccd  in,  and  no  nation  respecting  it  ever  was  made. 

13;  Barber  v.  Fletciwr.  M.  T.  1770.  K.  B.  Doug.  503. 
Nor  when        The  facts  are  detailed,  «;i/c,  p.  3 15. 

the  party  hard  Mansfield.     It  hn«  certainly  been  determined,  in  a  variety  of  cases,. 

rcallyir  ^^^^  ^  representation  of  the  first  underwriter  extends  to  the  others.  But  un-- 
lievM  wbai'^^^J  ^^'^^^  circutnstances  has  the  defendant  gone  to  trial  in  thtsca?c?  He  ccr- 
19  asserted,  tainly  knew  what  had  been  represented  to  himself;  he  was  acquainted  with 
Bhd  daei  Sliulbred,  and  had  an  opportunity  ol  asking  before  the  trial  whart  had  been  re- 
not  make  presented  to  him.  If,  tlierefore,  tliis  evidence  is  new,  it  is  owing  to  his  ow» 
tion'poYi  'l^^g^^g^"*^^^'  1^"^  *^i«^  representation  is  rmt  material;  it  was  only  an  expecta- 
tivoly.  bat  ^\^">  ^"^  '^**^  undtrwritcrs  did  not  inquire  into  the  ground  of  the  expectation, 
only' a*  a  This  was  lying  by  till  after  a  trial,  ir>  order  to  make  an  objection  if  the  verdict 
maiter.of  should  be  for  the  plaintiff.  See  4  Taunt.  174;  10  East,  415;  SCampb.  3l3v 
expecuhoa  14.  Taiior  v.  Wilson.  E.  T.   1812.  K.  «.   15 East,  334.      ' 

or  beiiet.  ji^^  ^QY^^y  containedthe  following  commoft  clause^  in  print,  with  riie  aWi- 

Whenthe  ^»o"  ^0^?  words,  from  St.  Ubes  to  Portsmouth,  which  were  m  writing: 
iosaraoce  is  "  ^V8*""*"g  **^®  ®^^'^n*"«"^  "P<>n  the  said  goods  and  merchandizes  fVom  fh©^ 
only  for  •  landing,  thereof  aboard  the  said  ship,  upon  the  freight  of  the  said  ship,  &c.  at 
partofibe  St^Ubcs;  and  so  shall  continue  and  endure  during  the  abode  there  upon  the 
Toyage,ihesaidahip,  &t;.;  and  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,* 

ultimate  nnnai-ol    &.r»       on^  A^rwl.,  »».!  »,».^k.^J: L_* ^t-_li     l_ '"  "  ^     inf  o 

•ordy 
premi- 
and  on 
the  10th  uf  September,  1808,  the  plaintiff  Taylor,  who  was  the  maelcr  of  the 
vessel  (and  who  is  so  stated  to  be  in  the  policy),  on  behalf  of  himself  and  the 
other  owner  Chaters,  chartered  tho  vessel;  and  by  the  cherlcr-pnrty  she  waa 
to   proceed  from  Newcastle  to  Lisbon   with  coals,  and  from  thence  to  St. 
Ubes,  jn  Portugal,  and  there  take  in  a  cargo  of  salt  for  Gottenburgh  in  Sweden. 
The  plamtifF,  Taylor,  proceeded  as  the  master  of  the  vessel  to  Lisbon,  and  there 
delivered  the  coals,  and  arrived  at  St.  Ubes  in  December,  IS  10,  and  there 
loaded  S60  tons  of  salt,  to  be  earned  to  Gottenburgh.     The  freight  for  each 
reel  of  coals  to  be  delivered  at  Lisbon  was  50i.,  and  for  each  ton  of  salt,  51. ; 
aad  the  piamtifT  Taylor,  as  master,  signed  bills  of  lading  for  the  siUt.   vhicfa 


lNBURA!sCE.—OJ  Rcpreseiihtima.  te& 

-WM'to  bo  carried  to  Gottenburgh.     The  bill  of  lading  was  for  Gottcnburgh.    [  553  ] 
'Portsmouth  U  one  of  the  places  from  whence  convoy  were  appointed  to  go  to 
GoUenburgh  and  other  ports  in  Sweden ;  and  it  was  the  intention  of  Taylor, 
the  master,  to  proceed  from  St.  Ubes  with  the  vepsel  to  Portsmouth  on  her  way 
to  Gottenburgh.     No  communication  was  made  to  the  underwriters  that  the 
vessel  was  logo  to  Grottenburgh.     On  the  £Oth  of  January,  1809,  the  vessel,    • 
with 'the  sah  on  board,  sailed  from  St.  Ubes  for  Gottcnburgh,  ansl  on  the  4tii  of 
February,  and  before  her  arrival  at  Gottcnburgh  or  Portsmouth,  she  ^'as  Inst, 
by  the  perils  of  the  sea.     If  the  plaintiffs  were  entitled  to  recover,  the  verdict 
was  to  be  entered  for  100/.,  otherwise  the  nonsuit  was  to  remain. 

P^r  Cwr,  'Ae^nly  question  is,  whether  a  freight  voyage  may  be  insured 
jiui  o€  the  way.  Tliis  was  a  voyage  to  Gottcnburgh  by  the  way  of  Ports- 
mouth, and  the  freight  was  to  be  earned  at  Gottenburgh.  There  might  be  a 
greater  perH  tn^lie  fwst  part  of  llie  voyage  than  in  the  other,  which  might  have 
iodaoed  the  pkistifis  to  insure  the  first  part.  They  did  not  deceive  the  un- 
derwrtler  when  they  insured  their  freight  from  St.  Ubes  to  Portsmouth;  they 
did  not  tell  him  that  the  freight  was  to  be  earned  there,  but  only  that  it  was  an 
iasuranca  of  freight  in  that  voyage.  There  is  no  doubt  that  a  party  may  in- 
sure hb  ship  and  goods  during  pert  of  a  voyage;  and  we  cannot  conceive 
why  he  may  not  also  insure  freight  in  the  same  manner.  There  is  no  case 
which  intimates  the  contrary,  except  that  of  Murdock  v.  Potts,  at  Nisi  Prius, 
which  was  never  brought  before  the  Court,  and  is  inconsistent  with  all  the  oth- 
er cases; 'except  that  opinion,  there  is  nothing  to  distinguish  an  insurance  on 
freight  in  this  respect  from  an  insurance  on  t^hips  or  goods  for  a  part  of  the 
voyage.  There  is  no  foundation  for  saying  that  a  voyage  is  not  divisible  .as  .ft 
•ubject  of  insuraiKe. 

15.  DaisceL  v.  Pasmore.  H.  T.   1190.  C.  P.  1  B.  &  P.  200. 

TliC' owner  of  a  ship  (which  was  about  to  sail  otf  a  voyage  from  Lisbon  to  Where,  on 
Madeira  to  Safii,  on  the  coast  of  Africa,  in  ballast,  and  thence  to  Lisbon  with  '^o  insor 
a  carso)  was  desirous  of  having  the  insurance  effected  on  part  of  the  freight  ""^^^  ®J  ■ 
from  oaffi  to  Lisbon.     The  underwriters  objected  on  acqount  of  the  distant  J^^J^J^*  *^  . 
period  at  which  the  risk  was  to  commence;    however,  on  a  representation  reproaenta 
sometime  aflerwards  by  the  owner,  that  he  had  received  intelligence  of  thetionis 
ship's  arrival  at  Madeira,  and  that  she  was  about  to  proceed  immediately  on  made  oftke 
her  voyage,  the  insurance  was  effected.     When  the  ship  arrived  at  Madeira,  *^P'»1*« 
all  the  crewexcept  two,  being  alarmed  by  reports  of  some  Moorish  cniisers \l^^*\^^^ 
ofi*Saffi,  aod-of  their  having  captured  and  ill-treated  a  Dane  and  an  American,  Bobseqarat 
quitted  the  fihip,'and  refused  to  rctnrn  to  it  unless  the  captain  would  promise ueclarumn 
to  sail  ioemediately  for -Lisbon.    XJnder  these  circumstances,  the  captain  car-  will  not  dia 
ried  the  ship  back  to  Lisbon;  but  on  his  arrival  ti^ere,  the  charterers  insisted  charge  the 
on  his  proceeding  directly  Irom^hence  Vo.Saffi,  which  he  accordingly  did,  and  ""j^"*^" 
was  captured  in  his  return  from  Safli  to  Lisbon.     It  was  in  evidence  that  'he 
difierenco  of  season  arising  from  this  delay  did  not  vary  tho  risk.     It  was 
holden  that  the  deviation  was  justified  by  the  special  circumstances.  r  ^^  •«  ^ 

16.  Shoolhed  v.  Nott.  H.  T.   1782.  K.  B.   1  Park,  Ins.  346.  ^  J 
Action  upon  a  valued  policy  of  insurance  upon  the  ship  the  Two  Sisters, 'A  sea-wor 

and  a  cargo  of  wheat  and  wines,  from  Madeira  to  Charlestown.     The  ship  had  J.^^^J^  * 
flailed  from  London  to  Madeira.     Tiie  plaintiff,  who  was  owner  of  the  cargo,  ^^  i^pu^j 
ordered  his  broker  to  procure  an  insurance  from  Madeira  for  tho  voyage  to  warranty  in  * 
Charlestown,  which  was  accordingly  done;  but  ho  did  not  communicate  to  his  every  pali 
broker  or  the  underwriter  two  letters,  which  he  had  received  from  his  captain  *^3r.  there 
the  day  before  he  effected  tho  insurance,  stating  that  the  ship  had  arrived  at  ^^^^^ 
Madeira,  but  Was  very  leaky,  and  that  the  pipes  of  wine  had  been  half  cover- ^jJJ^  ^^^ 
ad  with  water.  But  it  was  proved  at  the  trial  that  the  leak  had  been  complete- ^i  i„.  ji„,^ 
ly  stopped  before  she  sailed  from  Madeira,  and  of  course  before  the  commence-  .>f  her  con 
mcnt  of  the  risk  insured.     In  her  voyage  to  Charlestown  she  was  taken,  and  ditbn  ;^for 

the  plaintiflT  abandoned.  .         .         \\\Yl^hl 

tord  Mansfield  told  the  jury  that  "  there  should  be  a  representation  cteve-.     ^« 
ay  thittg  ralalwg  to  the  riik  which  the  uadcfwriter  has  to  run,  except  it  be  co- 
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tbm  k  iM  vered  by  a  warmnfj.     It  is  a  condition  or  implied  warranty  in  efery  poliejr^ 
^f*^  P***    that  the  ship  is  seaworthy,  and,  therefore,  there  need  be  no  representation  of 
^^'  that.     If  she  sailed  without  being  so,  there  istio  valid  policy.     Here  t4&e  leak 

was  stopped  before  they  sailed  from  Madeira,  and  site  sailed  in  good  condi* 
larariaca  ^^^'^  ^^^^  thence;  and  there  is  no  occasion  testate  the  conditioo  of  a  ship 
•hip  bv  an  Of  cargo,  at  the  end  of  her  former  voyage.'^     Tber^  was  a  verdict  for  the 
Engliib       ptatatiS*. 
■*»*do«B  j7.  Clapham  t.  Calaoan.  E.  T.   1813.  N.  P.  3  Carapb.  3«e. 

to  *  *"w°*  -  '^^  ^"°**  ***^®  ^^^  detailed  before. 

MntaUoQ  ^^^  ^^^'    '^*^®  mere  calling  the  ship  by  an  Engli:^h  name,  does  not  amonnt 

that  ahe  if  to  a  wa^anty  or  representation  that  slie  is  English;  she  might  hare  been  an 
aa  Engluh  Americao,  or  on  English  prize,  preserving  her  original  name,  or  a  ship  fitiilC 
^^?'  en  the  continent^  whose  naRMs  wn9  translated  into  English. 

.  18.  FiTXHERBERT  V.  Mather.  M.  T.   ITKo.  K.  B.   !  T.  R.  12. 

•on  aetina  Action  on^i  policy  of  insurance  for  lOOf.  nnderwrittcn  by  the  defendant  on 
by  the  or  l^®  ^^l^  of  September,  ]7B'2,  at  six  guineas  per  cent.,  on  a  cargo  of  oats,  on 
defmoftho  board  the  ship  Joseph,  lost  or  not  lo^t,  at  and  from  Hartland  to  Portsmoutb^ 
iiiMir«d»  beginning  the  adventure  from  the  loading  thereof  on  board  the  ship  at  Hart- 
and  who  is  j^mj  'pj^^  defendant  pleaded  the  general  issue,  and  paid  the  preoiiiim  tiitO' 
lIuiiuiDaD^  court.  This  cause  caii>e  on  to  he  tried  before  Mr.  Justice  BuNer,  at  Guild- 
ul  ta  pro  ^*^>  when  a  verdiet  was  found  for  the  plaintiff,  subject  to  the  opinions  of  the 
aaring  the  Court  upon  the  following  case:  That  on  the  27th  of  July,  1782,  William  B»b- 
infarance,   dock,  of  Pool,   agent  for  tlie  pluintiif,  contracted  with  Richard  Thomas,  of 

be  con- 

and  de— 

and  also  a 

Tower, 

wfitert  be  London.  That,  in  purstiance  thereof^,  Thomas  shipped  the  oats  on  board  the' 
forathe  po  ship  insured,  which  sailed  from  Hartland  on  the  16th  September,  1782,  and 
r*^^  •^  was  lost  the  saiwe  day  off  the  pier  of  Hartland;  that  on  the  16th  of  September, 
wh«ia»T  *^^^'  Thomas  wrote  the  two- following  letters  to  William  Bun  dock  and  to 
iDi««pre      Fisher:— 

MBtatioaa  "  To  Mr.  William  Bondock, 

tm^ttam  ^  Hartland,  September  16^  1782. 

^!l?****  ^^     *'  ^'*^' — '^'^  morning  I  loaded  the  Joseph  with  175  quarters  of  oats  to  the 

JjJpJ"*?^  address  of  William  Fuller,  Portsmouth,  and  the  sloop  sailed  immediately,  but 

^^jj/     ^    I  am  afraid  the  wind  is  coming  to  tl»e  westward,  and  will  force  her  back.     I 

have  sent  a  bill  of  lading  and  a  letter  by  the  captain  to  Mr.  Fuller,  and  also 

a  bill  of  lading  and  invoice  to  Mr.  Fislier,  that  he  may  insure  if  ho  likes,  as 

ihe  equinox  is  near,  :kc.  <«  R.  Thomas." 

'•  To  CuthlMsrt  Fi«hcr,  Esq. 

"  Hartland,  Sept.  16,  I7«2. 
"  Sir,— By  an  order  of  3It.  William  Bundock,  ofPool,  I  shipped,  this  day,  oa 
board  the  Joseph,  which  immediately  set  sail  for  Portsmoiuh,  a  cargo  of  oats- 
as  udder;  and  by  the  same  order,  as  well  as  the  order  of  Thomas  Fitzherbert, 
Esq,  I  took  the  liberty  of  drawing  on  you  at  the  three  days'  sight,  in  favour  of 
Messr.s.  Scott  and  Willis,  or  order,  106/,,  to  be  placed  to  the  account  of  The* 
mas  Fitzherbert,  Esq.  I  wish  the  whole  safe  to  hand;  and  expect  anotlier  ves- 
sel to  be  loaded  this  week,  weather  permitting;  this  evening  appears  stormy. 

T      1  ii*      fi  , »      r  "  ^-  Thomas.^* 

1-ord  Mansfield.  This  policy  is  effected  hv  misrepresentation,  and  that 
misrepresentation  arises  from  the  proper  agent  of  the  plaintiff,  who  gives  .the 
mteljigence.  Now  whether  this  happened  by  fraud  or  negligence,  it  makee 
no  dtflorence;  for  m  euher  case  the  policy  is  void.  As  to  the  misre  present  a- 
lion,  the  underwriter  was  warranted  on  the  information  of  the  affent  to  take  f©r 

•  A  gtalorn^nt  maiTe  by  il>e  broker  at  the  lime  of  effeeting  a  policy.  XhM  the  ship  was 
wafly  to  sail  on  a  parlicula.-  diy.  whon  in  fact  xha  had  sailed  on  the  day  before,  held  to.be 
rieh  a  material  misrepre^outauon  as  to  vitiate  the  policy;  aee  Ellii  v.  Brottoo.  1  Pakk,.Iv«. 
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grantecf  ibAl  the  ship  was  safe  id  twelve  or  one  o'clock  of  the  17th  of  Septesa* 
ber;  for  the  agent  gives  an  account  of  the  ship  being  loaded,  and  says^  '*  I  wish 
the  whole  safe  to  hand."  Then  there  was  a  strong  ground  to  belieye  on  this 
letter  that  she  was  safe  when  the  poet  came  away,  and  the  postmark  shows  the 
dar  when  the  letters  were  seat,  ilow  does  this  misrepresentation  come? 
Why,  from  Thomas,  who  writes  to  Fisher,  and  gives  him  notice  of  the  ship's 
Mbiling  on  purpose  that  he  may  insure;  for  so  ho  says  expressly,  in  his  letter 
to  Bundoek.  He  was  honest  at  Vh®  time  he  wrote  the  letter;  but  on  the  16th, 
at  mght,  he  hears  that  the  ship  is  gone  ashore,  and  in  the  morning,  he  knew 
that  she  was  absolutely  lost.  The  post  did  not  go  out  till  the  afternoon  of  that 
day,  and  he  had  fi^l  opportunity  to  send  an  account  of  the  loss.  If  Thomas 
was  not  guihy  of  fraud,  at  least,  he  was  guilty  of  ^ross  negligence;  but  either 
way,  if  he  were  perfectly  innocent,  this  polidy,  bemg  effected  by  misrepresen- 
tation, is  void. 

19.  BowDEN  V.  Vaughan.  H.  T,  1809.  K.  B.   10  East,  415.  \  356  ] 

Previous  to  the  eflfecting  of  the  insurance,  a  letter  had  been  received  by  the  ^  f«prei«i 
plaintiff  from  his  correspom]ent,  dated  Lisbon,  27th  of  October,  1807,  in  which  Jjj,***^„^ 
4he  writer  advises  him  that  he  had  consigned  to' him  18^6  hictes,  by  the  Alnu-^^^„  ^ 
Tante  Nelson,  which  were  to  be  insured,  stating  that  she  was  a  Fortuguese  the  Urns  of 
ship,  and  would  sail  in  a  few  days.     This  letter  was  not  shown  to  the  under-  effecting  a 
writers  at  the  time  of  subscribing  the  policy,  but  the  broker  represented  that  pol*«y  by 
tlie  ship  was  to  sail  in  a  few  days;  and  he  said  upon  his  examination,  that  if  it  ^^*  ^^y 
had  been  represented  that  the  ship  was  not  to  .^ail  in  Ic»s  than  a  month,  the  tn-o^  {imk^  %. 
sorance  could  not  have  been  effected,  the  French  army,  marching  to  the  at- ship  .as  to 
tack  of  Portugal,  l>eing.then  daily  expected  at  Lisbon.     There  was  no  doubt,  time  of  her 
therefore,  of  the  materiality  of  the  representation;  and  in  fact,  the  vessel  did  ■•ikai\*^* 
«ot  sail  fiN  the  29th  of  November,  and  was  stopped  by  the  enemy  on  the  30lh,  JJ^^J^^jJ 
behre  she  left  tlie  Tagus.     Lord  Ellemborough,  C.  J.,  left  the  case  to  the  ju-  ^^^  ^ 
tjy  advising  them  to  consider  that  the  person  by  whom  the  representation  was  ^a^ie  ex 
made  was  the  owner  of  goods,  who  could  only  speak  of  the  sailing  of  the  ves-  pectatien, 
seLtrom  probable  expectation,  and  that  if  such  representation  were  made  bonm  ^'^•^  *•* 
fidcy  it  would  not  conclude  him;  and  the  jury,  being  of  opinion  that  the  repre-  ®?^**'^ 
aentation  had  been  made  bone  fide  on  probable  expectation,  found  a  verdict  for  '   ' 
the  plainttflT.    The  Court  were  of  the  same  opinion  with  the  Lord  Chief  Jua- 
"ttee  at  the  trial,  that  a  sapresentation  as  to  the  time  of  the  ship's  sailing,  made 
by  the  owner  of  goods  on  board,  must,  from  the  nature, of  the  thing,  be  coiisi- 
dered  only  as  a  probable  expectation,  he  having  no  control  over  the  event. — 
Jlule  refiuied. 

M.  Hubbard  v.  Glover.  M.  T.   1812.  N.  P.  S  Campb.  313.  ^^  ^j^^^^ 

Actioa  oa  a  policy  of  insurance.     The  policy  was  subscribed  by  the  de- ^  j^'^^^jj^^  ^^^^ 
Pendant  on  the  17th  of  June,  1811.     Before  subscribing  it,  he  wished  a  war- eflbctiog  a 
ranty  to  he  introcluced,  that  the  ship  should  sail  before  the  1st  of  August,  up- policy 
^n  which  the  broker  observed,  "There  is  no  occasion  for  that;  the  ship  has  wWl*  the 
sailed  some  time,  and  must  now  be  at  Gottenburgh;  there  is  a  cargo  for  ^'^^  *  ^  ^^^^^ 
and  she  is  sure  to  be  an  early  ship."     In  point  of  fact  she  had  reached  Got-  ^^^  ^^^ 
tenburgh  some  days  before  the  conversation,  and  she  performed  her  voyage  to  .ge,  repre 
Cronstadt  without  any  accident  or  delay.     The  captain  from  his  arrival  there  sentcd  that 
was  not  aeot  alongside  till  the  8th  of  September;    on  the  30th  of  the  sames  eaigo^ 
month,  the  ship  sailed  on  the  homeward  voyage,  and,  after  lying  some  time  al  J"j,^*^ 
Matwiek,  was  wrecked  on  the  1 1th  of  November,  off  the  coast  of  Denmark.  ^^^  ^^^^ 
Before  she  sailed  from  Cronstadt  the  winter  risk  had  begun,  and  the  cnrrent  gh^  wag 
premium  had  risen  to  thirty  guineas,  to  return  ten.  rare  to  be 

Lord  EUenborough.     Had  the  desired  warranty  been  introduced  into  ^he  an  early 
policy, that  would  have^)cen  falsified,  and  the  underwriters  would  have  been ""'P^ibia 
discharged.     Bui  I  find  no  representation  here  upon  the  falsity  of  which  they  J^'  ! 
can  defend,  themselves;  the  broker  said  the  ship  had  sailed  some  time,  ^'^^  <i„^*"J,u 
must  thea  have  reached  Gottenburgh;  that  a  cargo  was  provided  for  her;  and  j^  exprte 
that  she  must  he  an  early  ahip.    Of  these  circumstances  only  the  6iai  could  ij,^  espsoa 
4>e  considered  as  witbio  hid  own  knowledge^  and  that  was  true;  the  next  waaiiea  tad  be 
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U«r,udih«l&ewifle  true,  although  only  matter  of  probable  conjecture,  for  the  ship  had 
vndirwn     reached  Gotteoburgh  some  days  before.     He  said>  in  unqualified  terms,  that 
he'd^*'^*     a  cargo  was  ready;  but  this,  from  its  very  nature,  was  the  only,  subject  of  ex-  - 
able.*         pectation  and  belief.     Neither  he  nor  his  principal  could  be  supposed  to  have 
been  at  Cronstadt  or  Potersburgh  to  see  the  cargo  in  a  warehouse,  or  on  the 
wharf  there;  and  I  believe  it  is  by  no  means  an  unusual  thing  to  have  a  cargo 
,    of  Russian  produce  prepared   for  any  particular   ship  before  she  sails  on  the 
outward  voyage.     All  the  broker  could   b^  understood  to  mean  was,  that  a 
cargo  had  been  ordered  for  the  ship  in  question,  and  that  there  wns  every  rea- 
son to  suppose  it  would  bo  ready  for  her  by  the  time  of  her  arrival,  so  that  she 
might  bo  expected  to  be  an  early  ship.    .We  have  no  evidence  that  this  repre- 
sentation does  not  perfectly  accord  with  the  truth.     The  defendant,  instead  of 
insisting  upon  the  warranty^  chose  to  speculate  upon  probabilities.     He  erred 
in  his  calculation,  but  that  is  no  reason  why  he  should  not  pay  the  loss — Ver- 
dict for  the  plaiotifT. 

(R)  Relative  to  Concealment."*' 
1.  Lynch  V.  DuMFORD.  M.  T.   1811.  K.  B.  14  East,  494.  So3ie  v.  Hamil- 
To.N.  T.  1^.    18lfl.  C.  p.  3  Taunt.  37.     Willer  v.   Glover.    M  T. 
181!.  C.  P.  I  N.  R.  14.  S.  P.  DuRRELL  V.  Bedbrlev.  H.T.  1316. 
N.  P,  Holt,  283. 
Ev«rj  in         An  insurance  was  effected  on  goods  on  board  ships  from  the  Canary  island* 
*fjjjf^®*»  to  London,  and  at  the  time  the  assured's  agent,  who  effected  the  policy,  knew 
evmrtMlly  ^^^^  ^^^  of  the  ships  was  named  the  President,  and  at  the  same  time  there 
it  prove      ^^'  ^  paper  of  communication  stuck  up  at  Lloyd's,  that  the  Howard,  Marsh, 
Mm,  arrived  off  Dover  from  Tencriffo,  saled  on  tlie  24th  ult.;  on  the  27 ;h,  off  the 

whieh  may  Salvages,  fell  in  with  the  President,  Owen,  from  Lanzarette,  deep  and  leaky, 
'bf"**?*  But  the  agent  did  not  communicate,  his  knowledge  of  the  ship's  name  Co  the 
writ!ir's^s  underwriters. 

toraiioatioa      ^i*^  Ellenborough,  C.  J.     Ilie  duty  of  the  assured  or  his  aj^ent  in  making 
matt  be      such  communications  of  material  circumstances  within  their  knowledge  must 
commani     attach  at  the  time  qf  effecting  the  assurance,  an  cannot  depend  upon  the  sub* 
caM.       .  sequent  event.     There  is  no  case  perhaps  exactly  like  this  in  species,  but  oth- 
ers have  been  decided  involving  the  same  principles,  that  tho  assured  is  bound 
to  communicate  to  the  underwriters  every  thing  material  to  the  risk  within  his 
knowledge  at  the  time^     Here,  coupling  the  peculiar  knowledge  which  the 
r  ^Aft  1  ^ff^^^  ^'^^  ^^  ^^®  name  of  the  ship  on  board  of  which  tho  goods  were  loaded, 
I  368  J  yf^l\^  tijQ  information  contained  in  the  paper  stuck  up  at  Lloyd's,  it  cannot  be 
said  that  the  fact  was  not  material  to  be  communicated  to  the  underwriters; 
With  the  knowledge   of  such  a  fact  kept  back  from  them,  can  they  be  said   to 
have  contracted  upon  equal  terms?     The  intelligence  announced  in  the  paper 
at  Lloyd's  was  nothing  to  the  underwriters,  unless  they  had  the  means  of  ap- 
plying it  to  the  particular  ship  or  goods  in  which  the  assured  were  interested* 
If  the  underwriters  had  hsd  the  knowledge  possessed  by  the  assured,  it  might 
.  have  been  a  question  with  them,  whether  they  would  have  insured  at  all;  or, 
iflhey  did,  whether  they  would  not  have  required  an  enhanced  premium. 
Bfltnoihinf  '         2.  Kewley  y.  Ryon.  T.  T.   1794.  C.  P.  2  H.  Bl.  343. 

seed  be  \  policy  of  insurance  is  effected  on  certain  goods  on  board  n  certain  ship 

ted  bat  ^^  ^  voyage  at  and  from  A.  to  B.,  and  another  policy  is  also  made  on  any  kind 
what  is  me  ^  goods,  as  interest  should  appear,  on  board  ship  or  ships  on  the  same  voy- 
terial  to  theJ^ge*  warranted  to  sail  within  time;  but  no  circumstances  relating  to  the  first 
risk.  policy  are  communicated  to  the  underwriters  of  the  second,  nor  do  thoy  know 

*  If  it  be  said  in  e  letter  that  a  sliip  will  sail  from  St.  Dominco  in  the  month  of  Oetober, 
it  is  generallj  anderntood  that  sho  will  not  sail  till  the  25th  of  that  month;  Charaad  v.  An- 
geratein,  Peake,  43. 

f  A  policy  of  insuranco  being  founded  in  speculation,  and  a  knowledge  of  facts  being  ne- 
cessary to  enable  an  underwriter  to  caUalate  the  chances  and  Torm  a  doe  estimate  of  the 
risk,  it  is  a  fixed  rule  that,  not  only  a  misrepresentation,  but  oven  a  concealment  of  ckoom- 
stanees  within  the  knowledge  of  ihe  insortd,  or  hi«i  agenls,  which  are  calcolated  to  enable 
the  BRderwf iters  to  form  a  dae  estimate  of  the  riik,  will  vitiate  a  policy;  siSO  4  Dm.  P.  CL 


INSURANCE.— Cy  C^Mcearm€fi/.  367 

that  the  first  was  made  good  to  the  full  amount  of  the  sum  insured  in  the  first 
policy  are  put  on  board  the  specified  ship,  which  arrives  in  saTety.     Goods  also 
to  the  full  amonnt  of  the  sum  insured  in  the  second  policy  afe  put   on  board 
another  sbipY  which  sails  within  the  time  limited  from  A.,  with  an  intention  to 
toach  at  C.  in  her  course  to  B.,  but  is  lost  before  she  arrives  at  the  deviating 
pmnt.     Per  Cur.  .  The  question,  therefore,  was,   whether  the  letter  of  the 
^4th  of  May,  by  which  Freeland  and  Righy  directed  an  insurance  to  be  made 
on  the  Elizabeth,  and  the  actual   circumstances  of  that  insurance,  ought  to 
have  been  communicated  to  the  underwriters  on  the  present  policy?     But  as 
nothing  was  necessary  to  be  disclosed  but  what  was  matorinl  to  the  risk  run, 
and  as  the  assurance  on  the  Elizabeth  was  not  material  to  that  rbk,  the  con- 
cealment was  not  fraudulent,  and  therefore  could  not  affect  the  right  of  the 
plaint ifT's  to  recover. 

3.  WiiJCEs  V.  Glover.  M.  T.   1786.  K.  B.    I  T,  R.   14. 

In  an  action  on  a  policy  of  insurance,  on  goods  on  board  the  ship  W.,  from<^  ntteriaf 
Berderygge  to  London;  it  appeared  that  the  shippers,  on  the  30th  of  Novem- '^•'^••' 
ber,  180^,  wrote  to  the  plaintiffs,  who  were  the  consignees,  in  these  words:  ^^^J|^ 
**  1  think  the  captain  will  sail  to-morrow;  but  should  he  not  be  arrived  in  your  wiiboot 
port,  you  will  be  so  kind  as  to  make  the  insurance  as  low  as  you  possibly  can  fraud*  riti 
ibr  my  account."     This  letter  having  been  received  by  the  plaintiffs  on  the  ^tas  the 
13th  of  December,  they  effected  a  policy  on  the  next  day,  without  communi- P®**^7* 
eating  the  letter  to  the   underwriters,     it  was  also  proved  that  it  was  not  the 
custom  for  ships  to  sail  from  Berderygge  to  London  without  a  fair  wind;  that 
the  voyage  was  oflen  performed  in  four  or  five  days,  and  when  the  weather 
was  not  very  favourable,  in  about  ten  days.     The  ship  W.  did  not  in  fact  sail 
until  the  34th  of.  December.     The  jury  found  a  verdict  for  the  plaintiffs.     Oa 
ft  motion  for  a  new  trial,  it  was  contended,  that,  as  the  ship  did  not  sail  until 
ten  days  afler  the  policy  was  effected,  the  risk  was  in  no  respect  varied  by  the 
concealment  of  the  letter;  that  unless  the  circumstance  concealed  would  vliry 
the  amount  of  the  premium  the  concealment  would  not  vitiate  the  policy;  that   L  ^^  I 
the  expectation  of  the  shipper  in  this  case,  which  was  not  realized  by  the  sail- 
ing of  the  ship  at  the  expected  time,  was  not  material,  and  therefore  need  not 
iMVcommnntcated  tothe  underwriters. 

But  Sir  J.  Mansfield,  C.  J.,  conceived  that  the  letter  was  material  to  be 
coonmuRicated  to  the  underwriters,  in  order  that  they  might  have  an  opportuni- 
ty of  exercising  their  judgment  in  settling  the  premium.  Had  it  not  been  for 
the  opinion  of  the  jury  he  should  not  have  entertained  the  least  doubt  on  the 
sabject.  But  though  great  respect  was  due  to  their  opinion,  still  he  thought 
their  judgment  had  been  too  hastily  formed,  and  that  the  case  ought  to  be  re-> 
considered. 

4.  LT5CH  V.  DuNSFORD.  M.  T,  181 1.  K.  B.  16  East,  494.  Hcme  v.  Hamil- 
ton. T.  T.  1810.  C.  P.  3  Taunt.  37. 

An  insurance  was  effected  on  goods  on  board  ship  or  ships  from  the  Canary  The  inat«ri 
idands  to  London;  and  at  the  time  the  assurcd's  agent,  who  effected  the  poli-aliiy  of  any 
cy,  knew  thut  one  of  the  ships  was  named  the  l^residcnt;  and  at  the  •^"•jj^""*^ 
time  there  was  a  paper  of  communication  stuck  up  at  IJoyd's,  that  the  How-^^J^^^^   ^^ 
ard,  Mariih,  arrived  off  Dover  from  Teneriffe,  sailed  24th  ult.;  en  the  27th,^  ijy'j^^ 
odfthe  Salvages,  fell  in  with  the  President,  Owen,  from  Lanzaretle,  deep  andeveot. 
leaky;  but  the  agent  did  not  communicate  his  knowledge  of  the-ship'.^  name 
to  the  underwriters.     Lord  Ellenborough,  C.  J.     The  duty  of  the  assured  or 
his  agents  in  making  such  communications  of  material  circumstances  within 
their  knowledge  must  attach  at  the  time  of  effecting  the  insurance,  and  cannot 
depend  opon  the  subseqt^ent  event.     There  is  no  case  perhaps  exactly  like 
this  in  species;  but  others  have  been  decided  involving  the  same  principle, 
that  tho  assured  is  bound  to  commupicate  to  the  underwriters  every  thing  ma- 
terial to  tho  risk  wrthin  his  knowledge  at  the  time.     Here,  coupling  the  pecul- 
iar knowledge  which  the  agent  had  of  tho  name  of  the  ship  on  board  of  which 
the  gdods  were  loadcd,^ith  the  information  contained  in  the  paper  stuck  up 
at  Lloyd's^  it  cannot  be  said  that  the  fact  was  not  material  to  he  coQimtiaica 
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ted  to  the  underwriters.  Wilh  the  knowledge  of  such  a  fact  kept  back  froiir 
them,  can  they  be  Baid  to  have  contracted  upon  equal  terms?  The  intelHgence 
announced  in  the  paper  at  Lloyd's  was  nothing  to  the  underwriter,  unless tbejr 
had  the  means  of  applying  it  to  the  pariictilar  ship  or  goods  in  whidi  the  as^ 
surod  were  interested.  If  the  underwriters  had  had  the  knowledge  poeseaaed 
by  the  assured  it  might  have  been  a  question  with  them  whether  they  wooki 
have  insured  at  all ;  or  if  they  did,  whether  they  would  not  have  required  an* 
enhanced  premium. 

&*  Carter  v.  Boehm.  E.  T.  1759.  K.  B.  1  Blac.  Rep.  593.  S.  P.  Noblb  y. 
Rennoway.  M.  T.  17B0.  K.  B.  Doug.  510,  S-  P.  Vallonu  v.  Dbwar. 
M.  T.  1808.  N.  P.  1  Camph.  503.  Ouqres  v.  Jennings.  M.  T.  1800.- 
N.  P.  Id.  505. 
It  JDnit  b«       This  Was  an  insurance  on  a  policy,  interest  or  no  interest,  without  benefit  of 
a  coneml    gajyage,     The  insurance  was  made  by  the  plaintiff  for  the  oenefH  of.hisbro-- 
'"^'sCO  1  ^^■'y'^^v^i'i^^^r  George  Carter.     The  jury  found  a  verdict  for  the  plamtifT,  ilp-^ 
pnTate,  not  ^^  ^^^^^  &  new  trial  was  moved  for  on  the  ground  that  circumstances  had  not 
of  pablic«   been  sufficiently  disclosed.     Lord  Mansfield  reported  the  evidence  given  at 
faeti;  to*    th«  trial,  by  which  it  appeared  that  it  was  a  p<rficy  of  insurance  for  one  year, 
more  spM»  namely,  from  the  16th  of  October,  1760,  for  the  benefit  of  theCiovemor  of 
latioM  or    Fort  Marlborough,  George  Carter,  against  the  loss  of  Fort  Marlbofoogh,  iiF 
cUui^in^''  the  island  of  Sumatra,  in  the  East  Indies,  by  its  being  taken  by  a  foreign  e&- 
drAWB  by    ^VRj,     The  event  happened,  the  fort  was  taken  by  Compte  D^l!<staigaa,  with^ 
tli«  inflor     in  the  year.     The  first  witness  was  Cawthorne,  the  broker,  who  produced  tho' 
ed  from      memorandum  given  by  the  governor's  brother,  the  plaintiflT,  to  trim,  and  tho 
fa^need   „gQ  ma^e  of  these  instructions  was  to  show  that  the  insurance  was  made  for' 
ttiaaieatH!'  ^^^  ^^n^fit  of  Governor  Carter,  and  to  insure  him  against  the  taking  of  the 
*  fort  by  a  foreign  enemy.     Both  parties  had  been  long  in  Chancery,  «nd  tber 
depositions  there  made  on  both  sides  were  read  as  evidence  upon  this  trUd*. 
It  was  objected,  on  behalf  of  the  defendant,  to  be  a  fraud  by  concealment  of 
circumstances  which  ought  to  have  been  disclosed,  and  particularly  the  weak- 
ness of  the  fort,  and  the  probability  of  its  being  attacked  by  the  French^ 
which  concealment  was  offered  to  be  proved  by  two  letters.     The  first  was  m 
letter  from  the  governor  to  his  brother,  Roger  Carter,  his  trustee,  and  tho 
flaintHfinilMacase]  the  second  was  from  the  governor  to   the  East  India 
'       Company.     The  evidence  in  reply  to  this  objection  consisted  of  three  depom-^ 
tionsta  Chancery,  setting  forth  that  the  governor  hnd  20,000/.  in  e^cts,  and 
liad  only  insured  it>,<KX)/.,  and  that  ho  was  guilty  of  no  fault  in  dofonding  the 
fort.     The  first  of  these  depositions  was  Captain  Tryon's,  which  proved,  tliaC 
this  was  not  a  fort  proper  or  designed  to  resist  European  enemies,  but  only  cal- 
culated for  defence  against  the   natives  of  the  island  of  Sumatra;  that  the 
governor's  ofiice  is  not  military  but  only  mercantile;  and  that  Fort  Marlbo-' 
rough   is  only  a  subordinate  factory  to  Fort  St.  George.     There  was  no  evi«- 
deace  to  the  contrary,  and  a  special  jury  found  a  verdict  for  the  plaintiff;  after 
argument  at  the  bar  upon  the  motion  for  a  new  trial,  and  time  taken  by  tlio 
Court  to  deliberate,  their  unanimous  opinion  was  deliirered  by. 

Lord  Mansfield.  This  is  a  motion  for  a  new  trial.  In  support  of  it,  tlio 
-  counsel  for  the  defendant  contended  that  some  circumstances  in  the  knowledge 
of  Governor  Carter,  not  having  been  mentioned  at  the  time  the  policy  was  un- 
derwritten, amount  (o  a  concealment  which  ought,  in  law,  to  avoid  the  poliej. 
The  counsel  for  the  plaintiff'  insist  that  the  not  mentioning  these  -particulars 
does  not  amount  to  a  concealment,  which  ought ^  in  law,  to  avoid  the  policy 
either  as  a  fraud,  or  as  varying  the  contract.  Ist.  It  may  be  proper  to  any 
something  it)  general  of  concealment,  which  avoids  a  policy.  2nd.  To  state 
particularly  the  ca«e  now  under  consideration.  3rd.  To  examine  whetherlhe 
verdict  which  finds  this- policy  good,  ah  hough  the  particulars  objected  weve 
not  mentioned,  is  well  founded.  First.  Insurance  is  a  contract  upon  spociila- 
tioa.  The  special  facts  upon  which  the  risk  is  to  be  computed  lie  most  com* 
nionly  in  the  knowledge  of  the  insured  only;  the  underwriter  trusts  to  has 
ststement;  and  proceeds  upon  con&lance  that  be  does  not  keep  bnck  aiiy  csr^ 
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cnm^tances  within  his  knowledge  to^mislead  the  underwriter  into  a  belief  that 
the  circtimstance  does  nof  exist;  the  keeping  back  sach  circumstances  is  a 
fraud,  and  therefore  the  polic/  is  void.  Although  (he  suppression  should 
happen 'through  mistake,  without  any  fraudulent  intention,  yet  still  the  under- 
wnter  is  deceived,  and  the  policy  is  yoid,  because  the  risk  run  is  really  differ^  [  361  ] 
^td  front  the  risk  understood  and  intended  to  be  nm  at  the  timo  of  the  agree- 
ment. The  policy  would  be  equally  void  against  the  underwriter  if  he  con- 
cealed any  thing,  as  if  he  insured  a  ship  on  her  voyage  which  he  privately 
knew  to  be  arrived;  and  an  action  would  lie  to  recover  the  premruin.  Thd 
.  £<Mrertnng  principle  is  applicable  to  all  contracts  and  dealings.  Good  faith 
K>r6Jds  either  f  arty,  by  concealing  what  he  privately  knows,  to  draw  the  other 
into  a  bargain  from  his  ignorance  of  that  fact,  and  his  believing  the  contrary; 
but  either  party  may  be  innocently  silent  as  to  grounds  open  to  both  to  exer- 
cise their  judgments  upon.  Alimd  est  celarejacere  iiequc  emm  id  eti  cetare  fjuic' 
^[oid  reticea€  sed  cum  quod  tn  acias  id  tgnorare  ernolumenti  sui  causa  velis  eo»j 
tfuormm  interni  id  scire.  This  definition  of  concealment,  restrained  to  the  effi- 
cient tootivestuid  precise  subject  of  any  contract,  will  generally  Hold  to  make 
It  void  in  favour  of  the  party  misled  by  his  ignorance  of  the  thing  contsealed. 
There  arc  many  matters  as  to  which  the  insured  may  be  innocently  silent. 
He  needs  not  mention  what  tfao  underwriter  knows.  *^cien!ia  ulrinque  par 
fares  cwUrduidesJacit,  on  underwriter  cannot  insist  that  the  poticy  is  void  be- 
•caose  the  insured  did  not  tell  him  what  he  actually  knew,  what  way  soever  ho 
came  to  the  knowledge;  the  insured  needs  not  mention  what  the  underwriter 
cu^kt  to  know,  what  he  takes  upon  himself  the  knowledge  ot,  or  what  h« 
waives  being  informed  of.  The  underwriter  needs  not  to  be  told  what  lessons 
the  risk  agreed  and  understood  to  be  run  by  the  express  terms  of  the  policy; 
lie  needs  not  to  be  told  generally  topics  of  speculation;  as,  for  instance  the  un- 
derwn'ter  is*  bound  to  knmv  every  cause  which  may  occasion  natural  perils,  as 
<he  dificuky  of  the  voyage,  the  kind  of  season,  the  probability  of  lishtning^ 
hurricaiies  and  earthquakes.  He  is  bound  to  know  every  cause  which  may 
occasion  poKUcal  perirs,  £rom  the  rupture  of  states,  from  w^r,  and  the  various 
mpeimtions  of  war.  He  48  bonnd  to  knew  tiie  probability  of  safety  from  the 
continuance  and  return  of  peace^  firom  the  enemy  tbrough  the  wedKness  of 
4betr  eottuoils,  or  their  want  of  strength .  if  an  underwriter  insure  private 
jbips  of  war  by  sea  and  en  shore,  from  ports  to  ports  and  from  places  to  places 
«Dy  where,  he  needs  not  be  told  the  secret  enter  prizes  upon  which  they  are 
destined*  because  he  knows  some  expedition  must  bo  in  view,  and  frgm  the 
nature  of  his  contract  he  waives  the  information  without  being  told^  if  J^  in- 
jure for  three  yean,  be  needs  not  be  t€dd  any  circumstance  to  shew  it  may  be 
«ver  in  two;  or  if  be  insure  a  voyage  with  liberty  of  deviation,  he  needs  fiot 
be  told  what  tends  to  show  there  will  be  no  deviation.  Men  argue  diflerently 
6'Om  satural  phoenomena  and  political  appearances;  they  have  diOSsreatca- 
{uicities,  ^fflerent  degrees  of  knowledge,  and  diffe rent  intelligence;  but  the 
tnea&s  of  information  and  judging  axe  open  to  both;  each  professes  to  act  from 
Ihis  own  skill  and -sagacity,  tmd  therefore  neither  noeds  to  communicate  to  the 
other.^  The  reason  of  the  rule  which  obliges  the  parties  to  disclose  is  to  pre^^  , 
▼eat  fr-aud  and  oncourage  good  faith ;  it  is  adapted  to  such  facts  as  vary  the 
aatuve  efibeoentract,  which  one  privately  knows  and  the  other  is  ignorant  of, 
and  lias  no  reason  to  suspect  The  question,  therefore,  must  always  be, 
whether  there  was,  under  aU  the  ch'cumstances  at  the  tin^e  the  policy  was  un- 
^rwntton,  a  fair  statement,  of  a  concealment,  iraadulent  if  designed,  or,  C  ^^  ] 
ihongb  sot  designed^  varying  materially  the  object  of  the  policy  and  changing 
the  risk  understood  te  be  run  ?  Secondly.  This  brings  me  in  die  seeond 
place  to  state  the  case  new  under  consideration.  The  policy  is  against  the 
loss  of  Fort  Marlborough,  from  being  destroyedby,  taken,  or  surrendered  un- 
to any  European  onotny,  between  the  l^th  of  October^  175f>,  and  the  IGth  of 
Oeteber,  1760.  The  underwriter  knew  at  the  time  that  the  policy  was  to  in- 
denmify  to  that  amount  George  Carter,  the  Governor  ef  Fort  MaiSborosflj^ 
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ia  caa6  the  event  insared  againiit  should  happen.     The  governor'sinstmclioiw- 
for  the  insurance,  bearing  date  at  Fort  Marlborough,  the  24nd  of  September, 
1759,  were  laid  before  the  underwriter.     Two  actions  upon  this  policy  were 
tried  before  me  in  the  year  1762,     The  defendairts  then  kn«w  of  a  letter  writ- 
ten to  the  East  India  Company,   which  the  Company  offered  to  put  into  my 
bands,  but  would  not  deliver  it  to  the  parties,  because  it  comained^me  mat- 
tars  \vhich  they  did.  not  think  proper  to  be  made  public.     An  ob^^ction  occur- 
ved  to  me  at  the  trial,  whether  a  policy  against  the  losaof  Fort  Marlborough^ 
■  for  the  benefit  o(  the  governor,  was  good,  upon  the  principle  which  does  not 
allow  a  sailor  to  insure  hia  wagca.     But  considering  that  this  place,  though 
called  a  fort,  was  really  but  a  factory  or  settlement  for  trade,  and  that  be, 
though  called  a  governor,  was  really  but  a. merchant;  considering  too,  that  the. 
law  allows  a  captain  on  a  ship,  if  he  be  a  part  owner,  and  the  captain  of  a  pri — 
vateer,  if  he  be  a  part  owner,  .to  insure   his* share;  considering  also  that  the 
objection  could  not,  upon  any  ground  of  justice,  be  made  by  the  underwriters,, 
who  knew  him  to  be  governoi*  at  the  time  he  took  the  premium,  as  with  regard 
to  the  principles  of  public  convenience  the   case  so  seldom  happens  (I  never 
saw  one  before),  any  danger  from  the  example  is  so  little  to  be  apprehended,  I' 
did  not  think  myself  warranted  upon  that  point  to  nonsuit  the  plaintiiT,  espe- 
cially  as  the  objection  did  not  come  from  the  bar.     Though  this  point  was 
mentioned  at  the  last  trial,  it  was  not  insisted  upon,  nor  has  it  been  seriously 
argued  upon-this  motion,  as  sufficietU  alone  to  vacate  the  policy;  and  if  it  had, 
we  are  all  of  opinion  that  wo  are  not  warranted  to  say  that  it  is  void  upon  this 
account.     Upon  the  plaintifl's  obtaining  the  tw^o  former  verdicts  the  under- 
writers went  into  a  court  of  equity  >  where  they  had  an  opportunity  to  siil  every 
thing  to  the  bottom  to  get  every  discovery  from  the  governor  and  his  brother^ 
and  to  examine  any  witnesses  that  were  upon  the  spot.     At  last  after  the  full- 
est investigation  of  every  kind,  the  present  action  x:ame  on  to  be  tried  at  the 
sittings  after  last  terra.     The  plaintiff  proved   without  coat<radictioa  that  the 
place  called  Bencoolen  or  Fort  Marlborough  is  a  factory  or  seltlement,  but  no 
military  fort  or  fortress;  that  it  was  not  established  for  a  place  of  arms  or  de- 
fence against  the  attacks  of  an  European  enemy,  but  merely  for  tlie  purpose 
of  trade  and  of  defence  against  the  natives;  that  the  fort  was  only  intended 
and  built  to  keep  off  the  country  blacks;  that  the  only  security  to  European 
ships  of  war  consisted  in  the  difficulty  of  the  entrance  and  navigation  of' the 
river  for  want  of  proper  pilots;  that  the  general  state  and  condition  of  (he  said 
fort  and  of  the  strength  thereof  were  in  general  well  known  by  most  persona 
conversant  or  acquainted  with  Indian  affairs,  and  of  the  state  of  the  Company'^ 
factories  or  settlements,  and  could  not  be  kept  secret  or  concealed  from  persona 
[  363  J  who  should  endeavour  by  proper  inquiry  to  inform  themselves;  for  there  were 
no  apprehensions  or  intelligence  of  any  attack  by  the  French  until  they  attack- 
ed Nattal  in  Feb.  1760,  and  on  the  8th  of  Feb.  1760,  there  was  no  suspicion 
of  any  design  by  the  French;  that  the  governor  at  that  time  bought  of  the  wit- 
aess  goods  to  the  value  of  4,000/.,  and  had  goods  to  the  value  of  above  20,000/. , 
and  then  dealt  for  50,000/.  and  upwards;«that  onthe  Ist  of  April,  1760,  the  fort 
was  attacked  by  a  French  man  of  war  of  64  guns,  and  a  frigate  of  £0  guns  un- 
der the  Compte  D'Estaigne,  brought  in  by  Dutch  pilots,  was  unavoidably  ta- 
ken, and  afterwards  delivered  to  the  Dutch,  the  prisoners  being  sent  to  Batavia. 
On  the  part  of  ihe  defendant:  After  all  the  opportunities  of  inquiry,  no  evi- 
dence was  offered  that  the  French  ever  had  any  design  upon  Fort  Marlbo- 
rough before  the  end  of  March,  1760,  or  that  there  was  the  least  intelligence 
or -alarm  that  they  might  make  the  attempt  till  the  taking  of  Nattal,  in  tlieyear 
1760;  they  did  not  offer  to  disprove  the  evidence  that  the  crovernor  had  acted 
as  in  full  security  long  after  the  month  of  September,  1769,  and  had  turned 
^      his  money  into  goods  so  late  as  the  8th  of  February,  1760;  there  was  no  at- 
tempt to  show  that  he  had  not  lost  by  the  capture  very  considerably  beyond 
the  value  of  his  insurance.      But  the  defendant  relied  upon  a  letter  written  to 
the  EAst  India  Company,  bearing  date  the   IGth  of  September,  1759,  which 
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VM  wnt  to  England  by  the  Pitt,.Captain  Wilson,  who  arrived  in  May,  1760, 
loKeCfaor  willi  the  instructions  for  insuring;  and  also  a  lettei*,  bearing  date  the 
Sind  of  September,  1759,  sent  to  the  plaintiff  by  the  same  conveyance  and  at 
the  same  time,  which  letters  his  lordship  repeated.     They  relied  too  upon  th« 
erosfr-examination  of  the  broker  who  negotiated  the  policy.     That  in  liis  opin- 
ion thieae  letters  ought  to  have  been  produced  or  the  contents  disclosed,  and 
ihat  if  they  bad  the  policy  would  not  have  been  underwritten.  The  defendant's 
coaosel  contended  at  the  trial,  as  they  have  done  upon  this  motion,  that  the 
poHey  was  void;  1st.  Because  the  state  and  condit'ion  of  the  foft  mentioned  in 
ihe  governor's  letter  to  the  East  India  Company  was  not  disclosed.     2nd.  Be- 
cauae  he  did  not  disclose  that  the  French,  not  being  in  a  condition  to  relieve 
their  /rieada  upon  the  coast,  were  most  likely  to  make  attack  upon  this  settle- 
menf,  rather  than  remain  idle.     3rd.  That  he  had  not  disclosed  his  having  re- 
eeired  a  letter,  dated  the  4th  of  February,   1759,  from  which  it  seemed  that 
the  French  bad  a  design  to  take  this  settlement  by  surprise  the  year  before. 
They  also  contended  that  the  opinion  of  the  broker  was  almost  decisive.    The 
whole  was  Jaid  bclbre  the  jury,  who  found  for  the  plaintifT.     Thirdly.  It  re- 
BMUBs  to  consider  these  objections,  and  to  examine  whether  this  verdict  is  well 
fottnded.     To  this  purpose  it  is  necessary  to  consider  the  nature  of  the  con- 
tract at  tlietime  it  was  made.     The  policy  was  signed  in  May,  1760.     The 
contingency  was,  whether  Fort  Marlborough  was  or  would  be  tai^en  by  aa 
European  enemy  between  October,  1759,  atid  October,  1760.     The  compu- 
tation of  the  risk  depended  upon  the  chance  whether  any  European  power 
would  attack  the  place  by  sea;  if  they  did,  it  was  incapable  of  resistance. 
The  underwriter  at  London  in  May,   1 760,  could  judge  much  better  o.f  the 
probability  of  the  contingency  than  Governor  Carter  could  at  Fort  Marlbo- 
vottcb  io  September,  1759:  he  knew  the  success  of  the  operations  of  the  war 
in  ]b«urope;  he  knew  what  naval  force  the  English  and  French  had  sent  to  the 
East  Indtesj  he  knew,  from  a  comparison  of  that  force,  whether  the  sea  was   \  ^^^  \ 
open  to  any  such  attempt  by  the  French;  he  knew,  or  might  know,  every 
thing  which  was  known  at  Fort  Marlborough  in  September,  1759,  of  the  ge- 
neral state  of  afiairs  in  the  East  Indies,  or  the  particular  condition  of  Fort 
Marlborough,. by  the  ship  which  brought  the  order  for  the  insurance;  he  knew 
that  the  ship  must  have  brought  many  letters  to  the  Ea«t  India  Company,  and 
particularly  from  the  governor;  he  knew  what  probability  there  was  of  the 
jPatch  comnitting  or  having  committed  hostilities.     Under  these  circumstan- 
ces, and  with  this  knowledge,  he  insures  against  the  general  contingency  of 
the  place  being  attacked  by  an  European  power.     If  there  had  been  any  de- 
sign on  foot  or  enterprise  begun  in  September,  1759,  to  the  knowledge  of  the 
governor,  it  would  have  varied  the  risk  understood  by  the  underwriter/  on  ac- 
count of  bis  not  being  told  of  a  design  or  attack  then  subsisting;  and  he  esti<- 
mated  the  risk  upen  the  foot  of  an  uncertain  operation,  which  might  or  might 
Dot  be  attempted.     But  the  governor  had  no  notice  of  any  design  subsisting 
ia  September,  1759.     There  was  no  such  design;  in  fact,  the  attempt  was 
made  without  premeditation,  from  the  sudden  opportunity  of  a  favourable  occa^ 
sioa,  by  the  connivance  and  assistance  of  the  Dutch,  which  tempted  Compta 
D'Eataigne  to  break  his  parole.     These  being  the  circumstances  under  which 
the  coatratt  was  entered  into,  we  shall  be  better  able  to  judge  of  the  objections 
upon  the  foot  of  the  concealments.     The  first  concealment  is,  that  he  did  not 
disclose  the  condition  of  the  place:  the  underwriter  knew  the  insurance  was 
tar  the  governor;  he  knew  the  governor  must  be  acquainted  with  the  state  of 
the  place;  he  knew  the  governor,  by  insuring,  apprehended  at  least  the  possi- 
bility of  an  attack.     With  this  knowledge,  without  asking  a  question,  he  un- 
derwrote.    By  so  doing  he  took  the  hnowledge  of  the  state  of  the  place  upon 
himself.     It  was  a  matter  as  to  which  he  might  be  informed  various  ways;  it 
was  not  a  matter  within  the  private  knowledge  of  the  governor  only.  But  not  to 
rely  upon  that,  the  utmost  which  can  be  contended  is,  that  the  underwriter 
irasted  to  the  fort  being  in  the  condition  in  which  it  ought  to  be,  in  like  manner 
4wiit  is  taken  for  granted  that  a  ship  insured  is  seaworthy.  What  is  that  condi* 
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lion  ?  All  the  wiloeB&ea  agree  that  it  was  only  to  resist  the  natives  anil  not  an  £»•' 
ropean  force.  The  policy  insures  against  a  total  loss;  taking  fur  granted,  that  i€ 
the  place  was  attacked  it  would  be  lost.  The  contingency,  therefore,  which  th« 
underwriter  has  insured  against  is^  whether  the  place  would  be  attacked  by  ai» 
European  force,  and  not  whether  it  would  be  able  to  resist  each  attack  if  th» 
ship  could  get  np  the  river. 

It  was  particularly  left  to  the  jury  to  consider  wiiether  this  was  the  contin- 
gency  in  the  contemplation  of  the  parties;  they  have  found  that  it  was;  and  w» 
Itre  all  of  opinion  that  In  this  respect  their  conclusion  is  agreeable  to  the  •▼&• 
dence.     The  state  and  condition  of  the  placo  were  material  in  this  view;  only; 
IB  case  of  a  land  attack  by  the  natives  of  the  place;  it  is  mere  speculation  of 
the  governor  from  the  general  state  of  the  war.     The  conjecture  was  dictated 
tohio)  from  his  fears.     It  is  a  bold  attempt  for  the  conquered  to.aUsck  the 
conqneror  in  his  own  dominions.     The  practicability  of  it  in  this  case  depend* 
ed  upon  the  £nglish  naval  forces  in  those  seas,  of  which  the  underwriter  could 
better  judge  at  London  in  May,  1760,  than  the  governor  could  at  Fort  Marl- 
'        «       horough  in  September,  1759.     The  third  concealment  is»  that  he  did  not 
disclose  the  letter  from  Mr.  Winch  of  the  4th  of  February,  1759,  mentJoo- 
ing  the  design  of  the  French  the  year  before.     What  that  letter  was,  how  he 
[  S65  1  mentioned  the  design,  upon  what  authority  he  mentioned  it,  or  by  whom  lb* 
design  was  supposed  to  be  imagined,  does  not  appear.     The  defendant  has 
had  every  opportunity  of  discovery,  and  nothing  has  come  ^out  upon  it  am 
to  this  letter,  which  he  thinks  makes  for  his  purpose.     The  plaintiff  offered  to 
read  the  account  Winch  wrote  to  the  Fast  India  Company,  which  was  object* 
ed  to,  and  therefore  it  was  not  road.-   The  nature  of  that  intelligence,  there-, 
fore  is  very,  doubtful;  but  taking  it  in  the  strongest  light,  it  is  a  report  of  a  de- 
sign to  surprise  the  year  before,  but  then  dropped.     This  is  a  topic  of  mere 
general  speculation,  which  made  no  part  of  tho  facts  of  the  case  upon  .which 
the  insurance  was  to  be  made.     It  was  said,  if  a  man  insured  a  shi|>,  knowing 
that  two  privateers  were  lying  in  her  way,  without  mentioning  that  circttmstaoce^ 
it  would  be  a  fraud.     I  agreo  with  it.     But  if  he  knew  that  two  privateers 
had  been  there  the  year  before,  it  would  be  no  fraud  not  to  mention  that  circum- 
stance; because  it  does  not  follow  that  they  will  cruise  this  year  at  the  same  time 
and  in  the  same  place,  or  that  they  are  in  a  condition  to  do  it.     If  the  circuoi- 
stance  of  this  design  being  laid  luiide  iiad  been  mentioned,  it  would  have  tended 
rather  to  lessen  the  risk  than  increase  it;  for  the  design  of  a  surprise  which  has 
transpired  and  been  laid  aside  is  less  likely  to  be  taken  up  again,  especially 
by  a  vanquished  enemy.     The  jury  considered  the  nature  of  the  governor'jB  ai^ 
lence  as  to  these  particulars;  they,  thought  it  innocent,  and  that  the  omissioa  - 
to  mention  them  did  not  vary  the  contract;  and  we  are  *aU  of  opinion  that  in 
this  respect  they  judged  extremely  right.     There  is  a  silence,  not  objected  to 
at  the  trial  nor  upon  this  motion,  which  might,  with  as  much  reasoa  have  beeo 
objected  to  a?  the  two  last  omissions,  or  rather  more.     It  appears  by  the  g»- 
vernor*8  letter  to  the  plaintiff  that  he  was  principally  apprehensive  of  a  Dutch 
war.     He  certainly  had  what  he  thought  good  grounds  for  this  apprehension; 
Compte  D'Fstaigne  being  piloted  by  the  Dutch,  delivering  tho  fort  to  the 
Duttfh,  and  sending  the  prisoners  to  Batavia,  is  a  confirmation  of  those  grounds. 
Probably  the  loss  of  the  place  was  owing  to  the  Dutch;  the  French  could 
never  have  got  up  the  river  without  Dutch  pilots,  and  it  is  plain  tlie  whole  w«» 
concerted  with  them.     And  yet  at  the  time  of  underwriting  tho  policy  there 
was  no  intimation  about  \he  Dutch.     ITje  reason  why  the  counsel  have  not 
t)bjected  to  his  not  disclosing  the  grounds  of  this  apprehension  is,  because  k 
must  have  arisen  from  political  speculation  and  general  intelligence;  thercfora 
they  agree  it  is  not  necessary  to  communicate  such  things  to  an  underwriter. 
^^lYf  great  stress  was  laid  upon  the  opinion  of  the  broker;  but  we  all  think 
the  jury  ought  not  to  pay  the  least  regard  to  it;  it  is  mere  opinion,  which  is  not 
evidence.     It  is  opinion  after  an  event;  itas  opinion  wiihont  the  least  founds- 
-tion  from  any  previous  precedent  or  usage;  it  is  an  opinion  which,  if  rightlv 
fowled,  could  oaly  be  drawn  from  the  saBic  premises  from  which  the  Court  and 
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iary  were  to  d^terimne  the  cau^,  and,  therefore,  it  is  tmpropei'  ond  irreveiaot 
itk  the  mouth  of  a  witness.     There  is  oo  imputation  upon  the  governor  as  to 
nay  kiteotion  of  fraud.     By  the  same  conveyance  which  brought  his  orders  to 
insure,  lie  wrote  to  the  Compaoy  every  thing  which  he  knew  or  suspected;  he 
desired  nothing  to  bq  kept  secret  which  he  wrote  eilher  to  them  or  his  brother.    |  366  '] 
His  subsequent  conduct,  down  to  the  8th  of  February,  1760,  showed  that  he 
thougbt  the  danger  very  improbable.     The  reason  of  the  rule  against  conceal- 
ments is,  to  prevent  iraud  and  encourage  good  fttth      If  the  defendant's  ob- 
jections were  to  prevail  in  the  present  instance,  the  rule  would  bo  turned  into 
no  instnlmeot  of  fraud.     The  underwriter  hero,  knowing  the  governor  to  bo 
acqusinied  with  the  slate  of  the  place,  knowing  that  he  apprehended  danger, 
end  must  have  some  grounds  for  his  apprehension,  being  told  nothing  of  cither, 
signed  this  policy,  without  asking  a  question.     If  the  objection  that  he  was  not 
told  13  sufficient  to  vacate  it,  he  took  the  premium,  knowing  the  policy  to  be ' 
void,  in  order  to  gain  if  the  alternative  turned  out  one  way,  and  to  make.no  sa- 
tisfkctioii  if  it  turned  out  the  other;  he  drew  the  governor  into  a  false  confidence 
that,  if  the  won^t  should  happen,  he  had  provided  against  total  ruin,  knowing 
al  the  same  time  that  the  indemnity  to  which  the  governor  trusted  was  void. 
There  was  not  a  word  said  to  him  of  the  affairs  of  India  or  tho  state  of  the  war 
there,  or  the  condition  of]  Fort  Marlborougli ;  if  he  thought  that  omission  an 
ohfedten  at  the  time  he  ought  not  to  have  signed  the  policy  with  a  secret  ro^^f^^'O^'^ 
serve  in  his  own  mind  to  make  it  void;  if  he  dispensed  with  the  information,  jl'**!^^'^^ 
aod  did  not  think  this  silence  an  objection,  then  he  cannot  take  it  up  now  afler  ||gj.  f^^  ^)^^ 
the  event.  .  What  has  been  oflen  said  of  the  statute  of  frauds  may  with  more  iagoced,  in 
propriety,  be  applied  to  every  rule  of  law  drawn  from  principles  of  natural  a  repreetn 
equity  to  prevent  fraud,  that  it  should  never  bo  so  turned,  construed,  or  used,  tation  of th« 
as  to  pfoteot  or  be  a  means  of  fraud.     After  the  fullest  deliberation,  we  are  all*****  °^  **** 
clear  that  the  verdict  is  well  founded,  and  that  there  ought  not  to  be  a  i^^w  *  '^^'^^^f^^l 
trial;  consequently,  that  the  rule  obtained  for  that  purpose  ought  to  be  dis-nl  to  tho  ja 
charged.  ry^thbogb 

6.  Shirley  v.  Wilkinson.  M.  T.  1779.  K.  B.  Doug.  3v06.  ihoy  didnot 

Upon  a  motion  for  a  new  trial,  Lord  Mansfield,  and  the  rest  of  the  Court,  ^^  *^'  ^^ 
were  clearly  of  opinion  that  if  the  broker,  at  the  time  when  the  policy  w  ®ff«ct- nfj/ely  oa 
ed,  in  representing  to  the  underwriter  the  state  of  the  ship  ami  the  last  intelli- 1^^  ^ 
gence  conoeming  her,  does  not  disclose  tho  whole,  and  what  he  conceals  shall  connt  ab 
appear  material  to  tlie  jury,  they  ought  to  find  for  the  ui^erwriters,  the  contract  athined 
in  such  ease  bfiog  void,  although  the  concealment  should  have  been  innocent,  ^f^™  ^^^ 
the  facts  not  mentioned  having  appeared  immaterial  to  the  broker,  and  having  |hj|^°^|||^ 
not  been  communicated  merely  on  that  account  ioiiiranco 

7.  Weir  V.  Aberdeen.  H,  T.  1819.  2  B.  &  A.  320.  u  void.* 

A  ship  insured  at  and  from  a  port  sails  on  her  voyage  in  an  unseaworthy  yy. 
slate,  in  consequence  of  having  a  greater  cargo  than  she  could  safely  carry  ;,|jjp^  ^^^ 
the  defect  is  discovered  before  any  loss  accrued,  and  part  of  the  cargo  is  dis-  ing  lailod 
chaiged,  and  a  loss  subsequently  accrues,  in  no  degree  attributable  to  her  on  the  voy 
having  been  overladen  in  the  early  part  of  her  voyage.  ?**!/'** 

Ptr  Car.     There  was  not  any  fraud  or  concealment  in  this  case,  so  a?  ^^  ^loJJJ^^^'* 
Vacate  the  memorandum;  for  it  distinctly  appears  that  the  underwriters  were  ^^^f^^^J^^^j^ 
told  that  the  ship  had  been  overloaded,  and  that,  from  that  circumstance,  she  froni  being 
was  in  an  unseaworthy  state.     As  to  the  fact  relied  upon,  that  the  ship  had  overladen, 
strained,  it  is  to  be  observed  that  if  that  straining  had  rendered  her  unseaworthy  and  on  ap 
the  non-communication  of  that  fact  would  have  vacated  the  policy;  but  as  the  Pj»<'**»on  *« 
joty  have  negatived  that,  the  fact  was  immaterial,  and  therefore  it  was  unne-  Jj!*},*^  fj, 
cessary  to  communicate  it  to  the  underwriters.     The  question  then  is,  whether  liberty  to 
the  memorandum  required  a  new  stamp?     And  the  case  of  Hub.bard  v.  Jack-^  into  port 
SOB,  4  Taunt.  174.  is  an  authority  to  show  that  a  warranty  may  be 'waived  by  todiMhargo 
a  memorandum  on  the  policy,  without  a  new  stamp.     Jfow  it  is  a  warranty  part  of  hor 
that  the  ship  shall  be  seaworthy,  and  therefore  it  does  not  require  a  merooran- •*'!•»  "•! 

*  An;  peiflon  actin^^  by  tho  «rden  of  th«  iaanred,  and  who  ii  onywi^e  inaromontal  in 
pieeari^g  tho  insaraneo,  it  boaad  to  diaeloia  all  he  know*  to  the  underwriter  before  the 
.lioliey  ia  eSeciedi  Soe.Fitjsberbcrt  v.  Mathor,  1  T.  R.  12. 
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I  367  ]  dam  with  a  new  stamp  in  order  to  waive  it.     A  warranty  to  sail  within  time  im 

were  mere  of  the  same  natty-e;  and  yet  it  had  been  held,  that  ader  the  period  when  the 

'jj^'^^^i'™^  condition  has  terminated,  the  parties  may  still  by  an  unstamped  memoranduna 

that  uie       continue  the  policy;  and  if  they  may  do  so  in  one  case  th^  may  do  so  equalijr 

too  deep  ia  ^^  ^^^  other.     It  has  been  said  that  the  memorandum  here  was  added  afterlhe 

the  weter,  determination  of  the  risk  by  the  original  sailing  of  the  ship  in  an  unseaworthy 

this  repre    state;  but  that  depends  upon  a  misconstruction  of  the  words  '^  determination  o€ 

senution     the  risk  insured."     Upon  this  point  it  will  be  sufficient  (o  advert  to  the  Ian* 

edeeffi*"   S"®g*  ^^  ^^^  Court  in  Kensington  v .  Inglis,  8  East,  29 1 .   There  the  insurance 

cieot.  ^*^  ^^  goods  on  board  ship  which  should  sail  before  the  Ist  of  June,  and  the 

memorandum  enlarging  the  time  of  sailing  to  the  1st  of  August  was  not  added 

till  the  lOih  of  June;  and  the  objection  was  there  taken  as.  here,  that  the  risk 

had  been  determined.     Bdt  Lord  Ellenborough  said ,  that  the  objection  was 

founded  on  a  misapplication  of  the  terms  <<  determination  of  the  risk  insured/' 

which  means  that  determination  of  it  which  is  occasioned  by  the  loss  or  safe 

arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion  of  the  voyage; 

and  that  it  was  sufficient  that  the  memorandum  was  written  on  the  policy  be- 

*  fore  any  of  these  events  happened.     On  these  grounds  we  are  of  opinion  that 

the  memorandum,  in  this  case  did  not  require  a  new  stamp,  and  that  the  verdict 

ia  right. 

8.  Freeland  v.  Glover.  T.  T.  1806.  K.  B.  3  Smith,  425;  S.  C.7  East, 

ttbaoffi  457. 

eient  if  the      Upon  an  action  on  a  policy  of  insurance  on  goods  in  the  ship   Neptune, 
•Mored,  in  Skelton,  master,  at  and  from  twenty-four  hours  after  her  first  arrival  at  her 
makiog  ibe|||ig(  place  of  trade  on  the  coast  of  Africa,  and  at  and  from  thence  to   Liver- 
QOBmool'   P^t  during  her  stay  and  trade  on  the  said  coast  of  Africa  and*  African  isl- 
catei  fairly ^^^^9  *^  ^  premium  of  26i.  5^.  per  cent.,  the  following  case  was  proved:  The 
the  preeeDtship  sailed  the  9th  of  Juno,  1799,  with  twelve  guns  and   twenty  men,  from 
state  of  the  Liverpool,  one  Fisher  being  master,  and  arrived  without  accident  at  Gahooo, 
ahip,  and    7t)|  Qf  ^.ugust,  1799,  and  traded  on  the  coast,  remained  there  about  ten  days, 
eclT^ir*      ^^  went  to  the  Cameroons,  where  they  arrived  the  29th  of  August,   1799; 
cvmatancee  ^^J  ^^Y^^  about  eight  weeks  trading  there,  and  the  crew  were  then  very 
pra  and      sickly;  thence  they  sailed  to  Old  Calabar,  where  they  remained    abour  five 
con,  ai       weeks,  and  took  on  board  seven  puncheons  of  palm  oil,  and  two  puncheons  of 
may  lead     pepper,  and  buried  two  of  their  crew,  the  rest  being  sickly.     About   the  lat- 
the  »»rer  j^^  ^^j  ^f  November,  or  beginning  of  December,  1799,  they  sailed  from  Old 
iheT iaqoi^'  Calabar,  bound  to  Gaboon,  to  take  on  board  their  wood,  and  one  more  of  the 
rieeeon       crew  died.     On  the  19th  of  December,  in  standing  along  shore  off  the  river 
eeraing  the  Danger,  some  black  people  in  canoes  came  to  the  ship   to  make  trade,  and 
prior  state   on  thgir  getting  on  board  they  attacked  the  crew,  and  kiUed  the  captain  and 
**P  ^^••j"lj' steward,    and  ene  landsman,  and  severely  wounded    the   remainder,  and 
[  968. J  they  had  afterwards  plundered  the  vessel  of  every  thing  they  could  find,  and 
>    cut  away  the  running  rigging.     The  crew,  afler  a  severe  conffict,  drove  the 
black  people  overboard,  and  got  possession  of  their  vessel  again.     They  tbea 
proceeded  to  Bembea,  where  they  arrived  in  a  very  deplorable  condition,   be- 
ing all  sick  and  wounded.     After  remaining  about  seven  pr  eight  weeks  there, 
repairing  their  rigging,  refitting  the  ship,   and  getting  themselves  refreshed, 
they  sailed  for  Gaboon,  and  arrived  on  or  about  the  24th  day  of  March, 
J 800,  having  then  only  nine  people  on   board.     They   continued   at  Gaboon 
4hree  months,  and  there  took  on  board  16,149  billets  of  red   wood,  being  all 
that  the  natives  would  suflfer  thom  to  take;   but  the  natives  took  and   kept  by 
force  from  the  Neptune  her  two  boats.     They  sailed  to  the  isla:nd  of  St. 
Thomas,  and  there  procured  a  boat.     On  the  16th  of  June,  they  sailed  from 
thence,  and  proceeded  on  their  voyage,  bound  to  Liverpool;  but  the  vessel 
being  very  foul  bottomed^  they  could  beat  very  liitle  to  windward,  and  they  met 
with  very  bad  weather.     On  the  3rd  of  July  they  had  a  heavy  gale  of  wind  in 
squalls,  and  they  thereby  lost  a  number  of  their  sails;  some  of  their  rigging 
gave  way  by  stress  of  weather,  and  they  were  driven  to  leeward.     The  ves* 
se4  was  very  leaky,  and  on  the  1st  of  August  they  made  Prince's  Island,  but 
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they  could  not  fetch  the  harbour  until  about  six  or  seven  weeks  afterwardtf, 
the  crew  being  all  very  sickly,  and  the  then  captain,  George  Skelton,  confined 
to  his  bed,  and  not  expected  to  live.     Not  being  able  at  Prince's  Island  to  get 
the  ship  repaired,  she  was  condemned,  and  the  ship  and  cargo  sold,  but  the 
owners  had  received  none  of  the  produce.     When  the  ship  sailed  from  Liver- 
pool she  was  well  victualled  and  stored,  with  spare   rigging    and   provisions; 
but  after  the  ship  lefl  Bembea  she  had  nothing  to  spar^.     When  the  insur* 
ance  was  effected,  the  agent  produced  to  the  underwriters  (he  following  letter 
of  the  21  St  of  April,  1800,  but  did  not  produce  the  letter  of  the  previous  date, 
of  February,  1800,  to  which  it  refers.     It  was  objected  at  the  trial,  that  the 
assured  should  have  communicated  both  the  letters:  but  Lord  Ellenborough, 
C.  J.,  before  whom  the  cause  was  tried,  held  that  it  was  sufficient  to  communi-  . 
cate  only  the  second.     The  premium  was  very  high,  and   one  of  the  special 
jury  expressed  great  surprise  that  any  insurance   was   obtained.     The  ship 
traded  only  in  produce  and  not  in  negroes.     There  was  a  verdict  for  the  plain- 
tiff, and  aflerwards  a  rule  was  obtained  to  show  cause  why  there  should  not 
be  a  new  trial,  upon  the  ground  of  fraud,  in  not  communicating  tho  letter  of 
the  date  of  the  15th  of  February,  1800.     The  letters  were  as  followa: — > 

(From  Skelton,  the  master,  to  his  owner.) 

"JSerobea,  Feb.  15,  1800. 
*'  I  am  sorry  to  inform  you  of  the  melancholy  circumstance  that  happened 
on  board  the  snaw  Neptune,  off  Cape  St.  John's,  close  to  the  river  Danger. 
Captain  Fisher,  finding  all  the  ship^s  crew  in  a  very  bad  fever,  thought'it  pro- 
per to  stand  in  shore,  and  get  some  stores  for  the  sick.     Three   canoes  came 
off  and 'spoke  very  good  English ;  we  bought  six  fowls  from   them;  but   ths    [369  } 
blacks  began  to  be  very  impudent.   'The  captain  told   the   boatswain  to  give 
them  a  cotlass,  which  he  did;  but  the  blacks  soon  took  it  from  him,  and  killed 
htm  dead  on  the  spot,  and  stabbed  him   in  twenty  places.     They   killed   tho 
steward  and  one  of  the  landsmen;  the  rest  of  the  people  were  all  very  much 
wounded.     There  were  a  good  many  of  the  blacks  killed  on  the  deck  by  the 
boatswain  and  two  of  our  men;  all  the  rest  in  a  very  dangerous   fever.     The 
second  mate, -Mr.  Cane,  died   four   days  aflerwards,  .from   a  fever  and  his 
wounds  tog'et her.     At  this  time,  only  six  hands  left  alive;  our  condition  is  to 
be  pitied;  we  were  fourteen  days  at  sea  before  wo  reached   Bembea,  where 
the  Neptune  lies.     I  have  buried  the  boatswain  since  my  arrival  here.     I  am 
sorry  to  inform  yuu  that  there  are  only  five  led  alive  in  the  ship,  and  I  canxiot 
get  one  man  here,  nor  in  Calabar,  nor  in  the  Camaroons,  and  what  to  do  I  do 
not  know.     We  are  all  very  sickly  on  board;  we  have  on  board  about  six  tons 
of  ivory,  six  puncheons  of  palm  oil,  two  puncheons  of  pepper,  two  casks  of 
bees-wax;  that  is  what  I  have  on  board  at  present,  till  I  get  to  Gibon,  where 
our  wood  is.     I  am  sorry  to  inform  you  that  John  Beeri's  son  was  on  board  at 
the  time  they  had  possession  of  the  ship;  they  plundered  the  ship  of  all  our 
clothes,  and  several  other  things  which  I  cannot  mention.     Wc   are   all  in   a 
sickly  state  on  board,  and  our  cabin  stores  are  all   gone;   but   that  I  do  not 
n4nd,  if  X  only  had  men  to  get  the  ship  to  Gibon,  to  get  our  wood. 

"  George  Skelton." 
<«  Gibon  River,  April  2 1st,  1800. 
"  Wc  arrived  in  Gibon  Vlivcr  on  the  24lh  of  March,  and  have  only  got  on  board 
one-third  ofour  red  wood,  the  most  part  by  our  longboat.  The  natives  finding  us 
weakly-handed,  and  our  goods  taken  from  us,  they  do  as  they  please .  I  have  nioo 
men  on  board  now,  but  provisions  run  very  low.  You  may  think  the  trouble  and 
fatigue  I  have  with  the  naiives  on  8hore,'and  I  do  not  expect  to  gel  all  my  wood 
-'  till  the  latter  end  of  next  month,  when  yoy  may  expect  me  sailing.  The  wood  in 
general  is  all  very  small  billet;  the  ivory,  palm. oil,  becs'-wa.x,  and  pepper,  I 
made  mention  of  in  mv  last  letter;  1  got  5000  billets  of  choice  wood  from 
Prince  William  side,  every,  billet  as  big  as  four  of  the  billets  at  Batavia  side. 
It  ts  a  great  hiirt  to  mo  staying  so  long  here;  but  you  may  depend  I  do  my  en- 
deavour to  get  the  wood  oft',  for  I  go  myself  in  the  long  boat,  and  made  the 
mate^  aod  thet  is  all  I  have  to  depend  on,  and  he  has  no  navigation.    Captain 
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Eccles,  of  the  ship  Araerall^  arrived  yesterday  from  Camnrooiis.  You  must 
excuse  this  letter;  I  was  in  a  very  great  hurry  when  I  wrote  it,  for  the  Ruby 
brig  was  underweigh  when  I  wrote  it.     I  have  no  more  to  say  at  present." 

Jrcr  Cur,  "  We-  have  nine  men  now,  but  our  provisions  are  very  much  di- 
minished.'^ That  shows  that  he  thought  it  an  advantage  that  he  was  in  a  bet- 
ter state  than  before;  but,  as  a  drawback  upon  that,  he  adds,  that  his  provi- 
sions seem  short.  ]ii  a  case  of  this  sort,  it  is  sufficient  if  there  be  a  comma- 
nication  of  all  that  relates  to  the  present  situation  of  the  ship,  and  sufficient  to 
lead  to  other  inquiries  as  to  what  may  be  doubtful;  for  we  are  to  take  into  our 
consideration,  that  the  person- who  underwrites  is  acquainted  with  the  nature  of 
the  voyage,  and  the  course  of  the  trade.  The  insurance  is  from  (wentj-four 
hours  afler  her  arrival,  and  the  trade  is  principally  a  co'asting  trade;  Jbr  they  * 
carry  out  articles  which  they  barter  from  one  place  to  another,  for  slaves  or 
for  gold  4ust.  "  We  arrived  in  Gibon  River  the  24lh  of  March."  This  might 
[  369  I  be  the  place  of  their  first  arrival  or  not;  but  he  meditates  his  return,  and  says 
that  he  has  been  getting  bees'-wax  somewhere  else,  and  that  he  had  here  to 
•  get  wood  for  his  return  home.  He  was  not  to  go  to  the  West  Indies;  and  ho 
shows  that  he  had  Written  another  letter  before.  The  underwriters,  there- 
fore, knew  that  this  was  a  second  letter,  and  consistently  with  this  there  might 
be  a  great  many  letters.  He  states  M'hat  his  condition  is  at  the  time;  he  says, 
'*  The  natives  do  as  they  please,  as  we  are  so  weakly-handed;"  that  is,  so  few 
in  number.  The  jury  felt  that  it  required  a  good  long  premium  to  get  it  un- 
derwritten at  all.  If  the  underwriter  wished  for  more  information,  he  should 
have  asked  for  the  other  letter.  In  Hey  wood  v.  Rogers,  it  was  held  that  if^ 
upon  any  question  asked,  there  had  been  a  concealment,  that  fact  would  have 
been  decisive  against  the  claim  for  the  insurance;  but  if  he  communicates  alt 
that  is  true  as  to  her  immediate  situatic^^  ihat  is  sufficient;  and  here  is  enough  * 
to  create  a  motive  for  further  inquiry.  It  is  sufficient  if  he  communicates 
what  is  true  at  the  time,  and  enough  to  lead  to  further  inquiry.  ^^  Nine  men 
now."  The  average  crew  might  be  ei^rhteen  men;  but  what  matter  was  it 
whether  they  died  by  the  sword  or  by  disease?  That  is  immaterial.  But  it 
is  enough  that  the  plaintiff  communicated  what  was  true,  and  laid  a  ground  for 
other  communications,  which  the  defendant  might  have  had  if  he  had  asked 
(or  them.  It  could  never  be  understood  that  this  was^the  first  arrival;  .for 
the  ships  stay  some  times  two  years  on  the  African  coast,  and  are  like  factory 
A  eoBotal  ships.  There  is  no  ground  to  say  here  that  there  was  a  suppression  of  any 
IHr*    7 '   material  fact. 

frem'tW  9    Gladstone  v.  King.  H.T.   1813.  K.  R   1  M.  &  S.  3.5. 

owner  of  a      -^  policy  of  insurance  was  on  goods  fit  and  from  Pernambuoo  to  Maranhao^^   " 
material  »  and  thence  to  Liverpool,  beginning  the*adventure  on  the  ^oods  from  the  load-- 
jsry  •Btain  ing  thereof  on  board  the  ship,  wheresoever:  it  was  holden  that  a  concealment 
b  tw^'  **     by  the  captain  from  the  owners  of  a  material  injury  sustained,  is,  as  between 
the  owoer  *^®  owner  and  underwriter,  a  Concealment. 

BodBDder  ^P-  Hodgson  v,  Richardson.  E.  T.  1777.  K.  B.  I  Blac.  463. 

writer,  a         A  ship  was  insured  ^'  at  and  from  Genoa,"  her  loading  consisting  of  perish- 

conceal       able  commodities.     The  loading  was  ^put  on  boaj^d  at  Leghorn,  whence  the 

ineBt.  vessel  had  sailed,  bound  for  Dublin;  but,  losing  her  convoy,  she  had  put  into 

Conceal      Genoa,  where  slie  lay  nearly  five  months,  and  then  sailed.     The  insurance 

meat  of  ibe  was  made  «  few  days  af^er  the  ship 'had  sailed  from  Genoa,  at  which  time  iho 

trae  portofabovementioncd  circumstances  were  known  tQ  the  insured,  but  not  communU 

loading;      ^^j^j  ^^  jj^^  underwriter.     A  few  days  afler  the  ship  put  to  sea,  was  shattered 

by  a  storm,  and  the  cargo  considerably  damaged.     In  an  action  on  the  policy 

it  was  proved  that  it  had  always  been  considered  as  material  to  acquaiot 

the  underwriters  whether  the  inMirance  was  to  be  at  the  commencement  or 

in  the  middle  of*  vny age.     It  was  holden,  that  the  plaintiff  was  not  entitled  to^ 

r  •7,    ,  recover. 

»-  J  H.  BrjdgVs  v.  Hunter.  H.  T.  1813.  K.  B.  I  M.  *  S.  15. 

Ortimo  of      The  plainliHs  effected  a  policy  of  insurance  on  whines  from  Oporto  to  Lon- 
loading ,      don,  on  the  I2th  of  November,  at  wfeich  time  they  %vere  in  possession  of  tw«i 


kCters  fircNn  their  eerremondentfl  at  Oporto,  the  first  of  whicfo,  dated  y  tk  of  will  viiiato 
Oeteber,  sUted  thus:  <<  Wo  are  loading  the  wioea  on  the  Stag,  Capt.  Whealley,^  policy.* 
who  pretends  to  sail  after  te-morrow."     The  other,  dated  the  13th  of  October, 
eacloead  the  bills  of  lading,  which  were  filled  up  **  with  convoy;'^  which  letter 
the  pluBttfis  did  net  communicate  to  thd  underwriters.     Held  that  it  was  a 
iwalefial  ceocealmeRtl 

12.  Sawtsll  v.  liOUDOiL  H.  T.  1814.  C,  P.  I  Marsh,  99;  S,C,5  Taunt. 

359. 

AetioB  OB  a  policy  of  insurance,  which  was  effected  the  3vd  of  December,  A  feiter  ste 
14)12,  OB  the  ship  Sophia,  at  and  from  Bristol  to  Port  Mahon,  with  leave  to^i°g  that 
calf  at  Gibraltar,  and  take  iu  and  dischaive' goods  there;  and  with  liberty  to^'**  *'^'P* 
eeeky  joia,  and  exchange  ^onvoy  ia  the  Kngli^h  and  Irish  Channels,  with  or^^^^^ 
without  letters  of  maniue,  -The  words  **on  ship,"  were  afterwards  struck  hi^  gone 
through  with  a  pen,  and  the  following  memorandum  was  inserted  in  the  mar- 1»  Fai 
^in  of  the  policy,  signed  with  initials  of  the  underwriters:  ^  The  interest  in-  nsuih  w 
aured  by  this  policy  is  declared  to  be  on  goods  as  interest  may  appear,  u><^*'i^f^^^ 
4iBg  all  charges  incideat  to  a  loss,  jind  to  pay  average  on  each  pack4ge,  as  if*^^" 
separately  insut«d.     London,  7th  of  December,  1812.''    The  pUiotiff  was  jf^^^Mii 
ehaiterer  of  the  ship«     The  ship  had  sailed  fi-om  Bristol  on  the  19th  of  Not.  yoy,  an^ 
with  a  cargo  to  join  coavoy  at  Falmouth,  but  owiag  to  bad  weather  was  not  that  tUa 
able  le  nmkethe  falter  port,  and  before  s^  arrired  at  Gibraltar  had  sustained  wu  rappoa 
the  damages  which  occasioned  the  average  loss  sought  to  be  recovered  jn  thisf^  ^  ^^^ 
aciioa.     AfotioQ  for  a  new  trial,  oa  the  ground  of  the  concealment  of  a  «a&te- J2|[|^^^ 
nal  letter  from  the  underwriters.    l*his  letter,  which  was  dajted  the  6th  ibf  De-coDtrar| 
ceoiber,  1812,  was  written  by  the  plaintiff  to  the  broker  who  effected  the  policy  winds, 
to  answer  to  some  inquiries  made  by  the  lattef  respecting  the  ship:  it  appear- ■h<Hild  ba 
ed  by  lioyd's  books  that  a  ship  called  the  Sophia  of  Bnstol,  had  been  seen  commnni 
at  sea  without  coavoy.     The  letter  was  to  the  following  effect:  "  The  Sophia^ 
foo  allude  to  is  the  vessel  on  which  you  effected  Ihe  insurance,  which  ougtit 
io  hare  been  on  goods.     I  did  charter  the  brig  (meaning  the  Sophia)  and  sne 
was  to  have  gone  to  Falmouth,  as  I  understood,  to  join  convoy ;  but  I  suppose 
the  wind  was  contrary,  and  she  could  not  fetch;  but  I  know  nothing  about  i$ 
anyselC"    On  showing  cause  against  the  rule  upon  the  objection,  th^t  the  let-- 
Aar  above  recited  eontatned  information  which  ought  to  have  been  eommuni- 
«ated  to  the  underwriters,  it  was  contended  that  the  vessel  hayiog  been  insured 
^^  with  or  without  letter  of  marque/'  the  piaintifis  had  a  right  to  consider  her 
SB  a  mnpiug  ship,  and  that  therefore  it  was  not  necessary  tb&t  she  phould  ml 
with  convoy;  but  independently  of  that,  the  letter  only  stated  that  she  had   r  ^^^  ^ 
heen  at  sea,  not  in  distress  or  danger;  she  was  therefore  so  far  advanced  on.  ^  *- 

her  voyace,  aad  the  risk,  consequently ,-rather  diminisfied  than  increased;  and 
the  conchunon^f  the  letter,  they  said,  proved  that  even  this  was  only  conjee* 
lure.  The  question  therefore  was  whether  i^e  insured  was  bound  to  commu- 
aicate  every  suspicion  and  surmise  which  might  arise  in  his  own  mind.  I^ 
waa  denied  that  the  ship  had  a  right  to  sail  without  convoy,  and  coat^.iid94 
therefore,  that  her  having  been  seen  Qt  sea  without  convoy  was  a  material  fact. 
It  had  been  observed  by  Lord  Mansfield,  that  iu  these  cases  uberrima  afide^ 
should  prevail;  but  in  this  case  tjjiere  appeared  to  have  existed  ao  faith  at  all. 
The  Court  being  unaaimously  of  opinion  that  this  was  a  raaterial  fact,  &nd 
«Vght  (o  hare  been  communicated,  the  rule  was  made  absolute  for  ^  aew  trial  AUhossh 
>    13.  KiRBT  ▼. 'Smith.  T.  T.  1818.  K.  B.  1  B.  &  A.  672.  the  maro 

A  ship  had  sailed  from  Elsiueur  on  her  voyage  home  six  fa^yrs  before  Jthe  qpneeal 
owner,  who  followed  in  another  vessel  on  the  same  day,  and  having  met  with  qoent  of  the. 
IMHigh  weather  en  his  passage  arrived  first,  and  tbeq  caused  aa  insurance  ^^[^^^ 
be  effected  oa  his  own  ship.     On  the  question  whether  these,  circumstances  ^?,^'|[^^  ^ 
were  naiarial  to  be  communicated  to  the  under  writers^  esruintunf 

*  Whfwe  Ihs  isMiniaee  wm  on  goods  from  B.  to  London,  the  rapprenion  of  n  letter  dsted  <f  >|l  n*^  ^l 
a  fortaight  hmtk,  and  reeeiv«l  the  dnj  before,  eUiting  tbat  the  eapuin  wovld  nil  next  dej,  tiate  a  po ^ 
mad  detiiiag  that  if  the  ship  hid  not  iosnred  te  inesie  m  low  ae  ponible,  was  held  aiateiial>«7>  *^?>«IP 
ffbm  mmm  y.  Glover,  1  N.  R.  14.  , 


N 
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the  circum  p^t*  Cur.  This  Vas  a  concealment  of  a  material  fact.  The-  pfaintifflroeir^ 
Btancen  jij^t  the  Ocean  had  Bailed  before  the.  other  vessel,  and  that  the  latter  had  met 
■bow  that  a  j^^  rough  weather  on  her  passage  to  England.  The  voyage  it  appoare  m 
Xe  oHhe  sometimes  completed  in  four  or  five  days,  and  the  average  duration  is  from 
fiuEt  WB8  eight  to  ten  days.  Now  the  vessel  which  had  arrived  had  been  fourteen  days 
material  to  on  her  passage.  It  is  said  that  comraunicatioo  was  made  that  the  ship  iw 
enable  the  ^\\  ^ell  at  Elsineur  on  the  26th  of  July;  but  the  natural  conclusion  from  that 
underwri  representation  would  be,  that  she  was  left  there  well  at  the-  time,  and  wliich 
mTmllT  was  contrary  to  the  fact.  Nor  can  the  knowledge  of  the  usual  custom,  as  to 
mate  of  the  the  stay  of  vessels  at  Elsineur,  raise  a  necessary  presumption,  that  being  there 
risk,  on  the  26th  of  July,  she  must  have  also  sailed  from  Elsineur  on  that  day;  for 

Upon  a  polher  sailing  would  depend,  of  course,  upon  the  weather,  and  epon  her  stale  oT 
iicy  effected  repair,  both  of  which  might  cause  considerable  delay.     The  fact,  therefore,  il- 
after  thedoge|f  ought  to  have  been  stated  to  the  underwriters; 
""^^h""  A  14.  Campbbll  v.  Innes.  E.  T.  1821.   K.  B.  4  B.  &  A.  425. 

mirici.  bdt  A  policy  was  effected  after  the  declaration  of  war  by  America,  b»t  before  it 
before  it  was  known  in  England,  in  which  it  was  not  stated  in  the  policy,  nor  commani- 
wjia  known  cated  to  the  underwrUer,  that  the  assured  was  an  American  subject;  and  the 
in  England,  i^gg  happened  in  consequence  of  a  seizure  by  the  American  government  for  a 
in  which  »*  forfeiture,  for  the  breach  of  their  non-impprtntion  act. 

ItJferln  P^  ^"''-  ^"  *^»^  ^®^*^>  ^^*®  P^^*^y  ^'^^  "^*  ^^^^  *^**  ^^  property  b^lenge* 
the  policy,  to  an  American  subject,  nor  did  it  appear  at  the  trial  that  the  underwriter  wae 
^or  commn  acquainted  with  that  fact.  Now  an  American  subject,  to  whom  4  ship  and 
nicated  by  goods  are  consigned  in  America,  if  he  knows'^that  he  is  insured  against  a  lose 
tjie  under  of  (his  description,  may  ^f^*  ^^^^^  ^">i^  tofnke  nroner  means  for  nrcventmc  BUch 
L..  J  loss,  but  may  possibly 

t'he  inured  ""®°*  "P^"  *^®  subject, 
was  an  A  ought  to  know  before  he  subscribes  the  policy.  In  Shneon  v.  Barett  the  un- 
merioan  derwriter  was  fully  acquainted  wiih  all  the.  circumstances,  and  it,  was  dis- 
■nbject,and  tinctly  in  the  contemplation  of  both  parties  there  to  insure  againet  the  aet 
the  loss  bap  Qf^l^Q  government  of  the  assured.  It  was  upon  that  ground  that  the  under- 
pened  m  ^^.j^^^.  ^^^  y^^^d  to  be  liable.  But  in  this  case  it  does  not  appear  that  the  un- 
qaence  of  a^^^writer  knew  the  ship  and  goods  to  be  American  property.  Now  that  makes 
■eizare  by  «\  material  difference  in  his  risk;  for  if  the  property  be  British  owned,  of  course 
the  Ameri  the  owuer  will  do  aH  in  his  power  to  prevent  the^isk  from  occurring;  but  if  ii 
cangovern  |,e  American  owned,  he  may,  if  he  be  secure  of  payment  by  the  underwriter, 
ineiu  for  a  j^^^j  himself^lo  the  purposes  of  his  own  government,  and  assist  them  in  obtain- 
for  the'*  ^°o  possession  of  the  property  insured.  As  it  does  not  therefore,  appear  di»- 
breack  of  tinctly  that  this  was  a  risk  within  the  contemplation  of  the  underwritef,  at  the 
their non  time  he  subscribed  the  policy,  we  think  that  the  nonsuit  was  right, 
importation  act ;  held  that.the  action  could  not  be  Qiaintained  even  after  the  war  had  terminated, 

^^  ^^^j      •  15.  Hall  v.  Cooper.  M.  T.  1811.  K.  B.  14.  East,  479. 

that  a  ahip  ^  ^^^  ^"**'  ^^  *  ^^^P  ^^  insured  at  and  from  a  cerfhin  place,  where  in  fact 
inrared  at  she  is  not  at  the  time,  but  arrives  there  after  some  interval,  (but  the  (act  is 
^ad  from  a  not  communicated  to  the  underwriters,  who  do  not  call  for  infbtmation  on  tlie 
place  has  subject),  it  is  a  question  for  the  jury,  whether  the  delay  which  intervened  ma- 
not reached ^gfjj^jly  ya^od  the  risk?  In  a  case  where  the  insurance  being  effected  on  tl\e 
jJ*^'"*^^JJ°'l3thof  August,  in  London,  on  goods,  at  and  from  Heligoland  to  the  Baltic, 
nicated  to  ^^^  vessel  did  not  sail  from  the  Thames  till  the  27th,  to  which  was  to  be  ad^e^ 
the  nndor  Ihe  further  time  for  her  reaching  Heligoland,  the  Court  held  it  did  not. 
writers,  nn  16.  Lo:fG  v.  Dufp.  Same  v.  Bolto.v.  T.  T.  180a.C.  P.  2  B.  &  P.  239. 
IwjJ  dem*n  The  Lucy  was  a  Spanish-built  ship,  purchased  at  Hamburgh,  by  the  plain-: 
N  '  eed  it**^'  *  British  subject;  she  was  not  registered,  but  had  paid  the  alien  duties, 
be  autedto  Previous  to  setting  sari  upon  the  voyage  insured,  the  captain  of  the  Lucy  ap- 
the  under  plied  to  the  Admiralty  for  a  license  to  proceed  without  convoy  to  Leghorn  and 
writers  that  Naples,  but  only  obtained  a  license  for  Naples,  notwithstanding  >Rrhich  be  pro- 
theahip,  oeeded  on  the  voyage  to  Leghorn  without  conToy,  and  was  captured  off  that 
***®*  d  b  P^*^®  ^^  *  French  privateer.  The  only  difference  between  the  two  casee  wae, 
pwne  ,       ^Yi^^  j^  ^^^  former  it  was  represented  to  tl^e  underwriters  at  the  time  of  effect- 
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lag  the  polio/  that  the  Locj  wee  a  foreigo-bailt  ship,  and  ftot  registered,  but  roreign 
10  the  hitter  it  was  not.     On  the  pert  of  the  defeodaot  it  was  objected  in  both  ^^^^^'  .^?^  - 
actions,  that  as  the  iicense  obtained  did  not  extend  to  the  voyage    insured,  '^  mU  with 
the  Lucj,  though  n  foreign-bujlt  ship  British  owned,  was  within  the  provis- ^^t  conv4> j. 
iona  of  the  38  Geo.  3.  c.  76.  which  makes  void  all  policies  upon  ships  sail- 
ing wiihoHt  convoy;  and  in  the  second  that  supposing  her  not  to  be   within  the 
provisions  of  the  convoy-act,  that  circumstance  ought  to  have  been  communi- 
cated to  the  underwriters. 

Per  Cur^  There  was  nqthine  to  distinguish  the  case  of  Long  v.  Duff 
firom  Long  v.  Boltons,  except  tins  single  circumstance,  viz.  that  in  the  latter 
tt  was  not  disclosed  to  the  underwriters  that  the  ship  in  question  was-  of  such 
a  peculiar  description,  as  not  to  fall  within  the  provisions  of  the  convoy  act; 
with  respect  to  wl^ich  we  are  all  of  opinion  that  it  was  properly  left  to  the  jury 
to  determine  whether,  according  to  usage,  it  was  the  duty  of  the  assured  to 
Bive  this  information,  or  of  the  underwriter  to  satisfy  himself  upon  that  point.  [  374  1 
The  jury  have  decided  that  it  was  the  business  of  the  underwriter  to  obtain 
this  information  for  himself. 

17.  Fort  v.  Lee.  H.  T,  1811.  C.  P.  3  Taunt.  381.  Uader  a 

A  policy  was  effected  in  London  the  24(h  of  May,  1808,  upon  a  ship  on  a  policy  at 
voyage  at  and  from  London  to  her  port  of  discharge,  lost  or  not  lost.     The  ?]^^  j^"|v 
nhip  sailed  on  the  last  day  of  April,  which  fact  was  not  disclosed  to  the  under- ^-^^^^'^j^ 
writers;  and  a  broker,  who^was  called,  said,  that  if  he  had  known  of  the  ship  has  sdH 
ship's  flailing,  he  should  have  thought  it  a  circumstance  material  to  be  com-  ed  need  n&t 
municated,  although  he  admitted,  that  if  ^at  the  time  of  ejecting  the  poticy  vnleti  de 
-she  had  sailed  only  a  week,  he  should  have  thought  it  immaterial.     But  the  m&ndMl,  be 
Court  said,  that  if  the  underwriter  had  wanted  to  know  whether  the  ship  had  ^^«aoiea 
Bailed,  be  ought  to  have  inquired,  and  unanimously  refused  the  rule. 
18.  FoLBT  V.  MouNB.  £.  T.    1814.  C.  P.  1  Marsh,  117;  S.  C.  5  Taunt, 

430. 

It  appeared  that  the  plaintiff  had  written  from  Lismore,  near  Yaughall,  on^^.^if>«o^ 
the  26th  of  October,  1810,  to  a  Mr.  Hyde,  at  Weymouth^  to  the  following  ef- Vj?^P  '^ 
lect:  '^  On  receipt,  you  will  please   to  order  an  insurance,  should  the  vessel  ^^^^  |*^     ^ 
not  arrive  before  you  receive  this  letter.     The  vessel  will  sail  this  eveninff  or  enl',  a  cir 
to-norrow."     Mr.  Hyde  received  this  letter  on  the  1st  of  November,  and  on  eamstanoe 
(he  Sad  he  wrote  to  Messrs.  Olive  and  Britten,  in  London,  to  effect  the  insur- necMary 
aace,  without  sending  them  a  copy  of  the  plaintiff's  letter,  or  communicating  ^^^^^ 
4he  contents  of  it  to  them.     The  policy  was  effected  on  the  3rd  of  Novem-  ^  ^i^^  ^^ 
her;  the  ship  had  sailed  on  the  25th  of  October,  and  on  the  28th  was  off  Wey- ^lerwriten, 
mouth,  when  she  was  driven  by  stress  of  weather  upon  the  French  coast,  and  except  in 
was  there  stranded  and  captured.     It  was  for  the  defendant  objected,  that  the  the  cue  of 
plaintiff's  letter  to  Hyde  ought  to  have  been  communicated  to  the  underwri*  V^^^ma 
ters,  and  he  cited  Willes  v.  Glover,  1  N.  R.  14;  where,  on  a  policy  on  goods'  'P* 
from  Berderyggne  to  London,  effected  by  the  consignees  on  the  13th  of  De* 
cemb/Br,  without  communicating  a  letter  received  by  them  the  day  before, 
dated  the  30th  of  November,  informing  thera.that  the  ship  would  sail  the  next 
day,  aad  directing  them,  if  she  should  not  be  arrived,  to  effect  the  insurance 
aa  low  as  possible,  the  Court  held  that  this  was  a  material  concealment,  though 
the  ship  did  not  ia  fact  sail  till  the  24th  December.  The  Chief  Justice,  however, 
aaid  that  that  was  the  case  of  a  missing  ship;  but  in  the  present  case  it  was 
.  proved  that  ibe  usual  time  for  performing  the  voyage  in  question  was  eight  or 
ten  days;  and  as  the  time  which  had  elapsed  between  the  day  when  the  ship 
was  expected  to  sail,  and  in  fact  did  sail,  and  that  on  which  the  policy  was  ef-  j  ^.^^  •. 
fected  was  only  nine  days,  his  lordship  held  that  she  was  not  to  be  considered  ^ 
mi  a  missing  ship,  and  therefore  directed  a  verdict  for  the  plaintiff. 

Lord  Chief  Justice  Gibbs.  I  was  of  opinion  at  the  trial,  that  if  the  ship 
were  out  of  time,  the  letter  should  have  bean  communicated,  but  4iot  other* 

*  Not  eomminiesting  the  fact  that  two  rtmeh  which  lel\  mvch  ahost  the  time  as  the  one 
tanred  was  expected  to  leave,  had  arrived,  bnt  which  were  coaaidered  faster  sailers,  held 
isuaatarial;  eee  Lkdedale  v.  DUoa»  IU.K.  161. 
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Wifif .  ^  Hie  lUiet  cttde  by  ft  dificrrent  coiiTejance  irom  llie j&ip,  &r  it  tm# 
partly  by  land;  it  was  a  cbance,  tberefore,  which  would  arrire  finl.  Circund^ 
.  Btaneea  may  make  it  necessaty  to  communieate  the  time  of  a  ahtp'^  aailin^^ 
but  I  saw  none  in  this  case. 

Mr.  Justice  Heath.     We  caftnot  say,  as  a  general  role,  tliat  the  time  of  a 
ahip^a  sailing  is  a  necessary  circurtlstance  to  be  commvmicated. 
tacii  %  19.  Haywood  v.  RorDaEHsi    H,  T.   h8a4.  K.  B.  4  East,  690. 

gainst  MS  Jq  an  action,  a  policy  of  insurance  upon  a  ship  froiirn  Trinidad  to  T>ondon,  iC 
^^'^^'Tb  ^PP^^''®^  ^^^  ^^®  ass<)red  had  received  a  l<Ater  from  his  captain  informing  him 
commnnica  *^"*  he  had  b^n  obliged  to  haVe  a  surToy  on  the  ship  at  Trinidad  on  accotfrfl 
t«d,  of  her  bad  character^  bttt  the  ^(irvey  which  accofitpanied  the  letter,  gare  (h^ 

ship  a  good  character;  it  was  holden,  that  the  concealment  of  the  letter  aiMf 
survey  from  the  nnderwrrter  did  not  vacate  the  policy,  inasmuch  as  the  assur- 
ed impliedly  warranted  the  ship  to  be  seaworthy,  and  it  did  not  appear  that  he 
had  concealed  any  circumstance  relative  to  the  seaworthiness  of  the  ship,  or 
that  at  the  time  of  effecting  the  policy  he  knew  of  any  fAcl  which  rendered  her 
By  a  with  reference  to  the  risk,  otherwise  than  seaworthy. 

French  e  20.  Meynb  v.  Walter.  E.  T.  1«00.  k.  B.  I  Park.  Ins.  26S. 

H^'  *^^  IT  -^^^^^  c'Q  ^  policy  of  insurance  oh  a  Portuguc^  ship  at  and  from  Ma^^ira 
£nffl^  ra  ^^  ^^^  V^^  ^^  discharge  in  Jamaica,  with  liberty  to  touch  at  the  L^lraHL 
peraargo  Ivland^;  the  defendant  underwrote  150/.  upon  it ;  the  ship  was  captured  by  a 
were  to  be  Fi'ench  privateer,  and  cond^dftmod  in  the  Court  of  Admiralty  in  France,  on  the 
eoDdemn  ground  of  having  an  English  supercargo  on  board.  The  action  was  brooghl 
ed;  ao  in  |q  recover  the  loss  from  the  undor^iter,  who  refused  to  pay,  altegmg  that  tha 
wMs^i  P^Ai'^^5^s^^<'>l<^  hs^^di^losod  to  him  that  the  sopercargo  was  English-.  At 
id  on  a  ^^®  ^"°^  ^  verdict  was  given  for  the  pfaintiff.  Upon  a  case  reserved  for  th* 
PortagaSM  Opinion  of  the  Cpurt,  and  containing  in  substance  the  facts  just  stated  for  the 
■hip  Bo  ctr  dofrndant,  it  was  insisted  upon  the  argument  that  the  agent  for  the  rnsured 
^^^M^  ought  to  have  disclosed  this  fact,  and  that  it  was  the  more  material  in  this 
iloi  by^  case,  because  during  the  present  war,  an  ordinance  passed  in  France,  similar  ta 
captvre  and  ^'^^  made  in  the  last  war  in  1756,  which  declares  that  no  Dutch  ship  shall  be  at' 
coodemna  lowed  to  take  on  board  a  supercargo  belonging  to  any  nation^  at  ehmity  witb 
tioa  on  that  the  court  of  France;  and  that  if  nfriy  ship  having  such  sfipercargo  be  taken  it 
nrQwid,       shall  be  condemned  as  lawful  pri^a. 

**r"*45A*l  "^'^  Mansfield,  it  is  an  oppressive  artd  arbitrary  ruhs,  and  contraty 
t  ^*^  J  to  the  law  of  nations.  If  both  parties  were  ignorant  of  it,  the  underwriter 
fh^dftTeni  *"".'*^  ""^^  *j*  risks;  and  if  the  defendant  knew  of  such  an  edict,  it  was  his  doty 
conceal  *?  inquire  if  such  a  supercargo  were  on  board.  It  must  be  a  fraudulent  eon- 
msnt  to  ri  cealment  of  circumstances  that  will  vhiate  a  pf^icy;  but  it  is  remarkable  that 
sneraie  the  neither  party  has  said  a  word  respecting  the  treaties  between  Francc<ittd  Por^ 
nndsiwri  tugal.— Judgment  was  accordingly  given  for  the  plaintifT. 
*•'•  .    21.  Websterit.  Fosteb.  M.  T  1795.  N,  P.   1  Esp.  407. 

When  a  Tee  -^^^^"  ^^  «  pohcy  of  insurance.  The  ship  was  then  at  Belfast,  in  Ireland, 
•el  hasbden  ^^®  ^*®  assured  from  thence,  after  ejecting  the  policy,  and  sailed  from  Ltver- 
a  long  time  P^'^'^  ^^  ^^e  7th  September,  and  Was  captured  on  the  19rh  of  the  same  month, 
at  eea,  it  ia  it  was  stated,  that  being  in  London  on  the  l.'^th  of  October  following,  and  not 
a  fraoda  being  underrinsured,  the  plaintiffs  had  written  to  their  correspondence  in  Hull, 
lent'ooa  to  emct  a  further  insurance;  that  in  consequence  of  a  correspondence  be- 
that*circnin  \^^^^  ^^^^^  ^^^  ^^^'^^  correspondent  there,  who  at  first  declined  effecting  the 
ffUncebe  '""urancOj  on  account  of  the  premium  being  much  advanced,  the  policy  was 
not  eomiDono^  effi^cted  tiH  the  'iSrd  of  that  month;  it  was  also  slated  by  them  that  the 
toieatedio  paster  of  the  Caroline,  though  captured  on  the  19th,  had  been  carried  ilrto 
the  under  North  Bergen,  and  that  they  had  not  heard  from  him  till  the  50lh  of  October. 
rJTri)k"r  *^®  broker  who  effected  this  insurance  was  called,  and  he  stated  that  in  an- 
vmplo^ed.  "T*^®""  *?.*'^®  mquiries  of  the  defendant  and  the  other  onderwritera  respecting 
the  sailing  of  the  ship,  he  had  answered  that  he  knet^r  nothing  about  her,  hav- 
ing received  no  information  on  the  subject  from  the  plaintiff. 

Lord  Kenyon  then  observed  that  there  was  another  circumstance  which  ap* 
Jpearcd  to  liim  to  be  deci»i>'e  against  the  policy,  which  was,  thatthoi|§^  •the 
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ytaml  had  sailed  near  six  weeks  before  the  plaintiffs  gave  instructions  (or  th^ 
poKcj,  they  bad  not  communicated  this  circumstance  to  the  broker,  but  had 
been  Gompletelj'  silent  on  the  subject;  that  the  circumstance  of  their  being 
then  in  Liondon  when  the  policy  was  effected  was  remarkable,  for  they  had  not 
attempted  to  effect  the  policy  in  London,  where  the  circumstance  might  pro- 1^  it  ipitesf 
bably  be  inquired  into,  but  had  chosen  to  give  orders,  by  letter,  to  have  the  ^!|?^^^.'^'*^" 
policy  done  at  Hull,  and  cautiously  avoided  saying  any  thing  as  to  the  sailing  |q|^„*j  ^^^^ 
of  the  vessel;  that  was  an  attempt  at  evasion,  and  a  concealment  of  circum-,gre  iDiil 
stances  sufficient  to  avoid  the  policy.  •  he  believed 

22.  AwDniw  V.  Ball.  T.  T.  1795.  N,  P.  1  Esp.  273.  S.  P.  Freere  v,    her  to  be 

WooDHOusE.  E.  T.  1820.  N.  P.  Holt,  572.  ™^*1f' 

fo  an  action  on  a  policy  of  insurance  of  a  ship  on  a  voyage  from  Lisbon  to  ||°^  Jni^ii^.n 
liOodoOy  it  appeared  that  the  plaintiff  had,  on  the  the  24th  of  November,  re«  other  ihip 
ceived  inibrmation  of  the  ship  having  sailed  on  the  8th.     It  appeared  also  that  which  had 
another  yeasel,  which  had  sailed  at  the  time  with  the  ship  insured,  had  arrived  Miledetthn 
in  safety,  after  which,  viz.  on  the  2nd  of  Pecember,  the  plaintiff  had  effected  f^"B<>  time 
the  insurance  in  question,  without  making  any  disclosure  to  the  underwriter; .      V''^^" 
it  was  holden  that  there  was  a  concealment  of  circumstances  sufficient  to  avoid  Ihe'eo^Bceal 
the  policy.  mentofihe 

2^.  Katcliffb  v.  Suoolbrbo.  T.  T.  1789.  K.  B.  Park,  249;  S.  C.       rciMiefeuJ. 

1  Marsh,  466.  S  ^'^^  ^ 

An  action  was  brought  on  a  policy  of  insurance  on  goods  on  board  the  Mat-  where  the 

ly  and  Betty  at  and  from  the  coast  of  Africa,  to  her  Inst  discharging  port  in  {"'""^i  . 

the  British  UTest  Indies.     The  objection  made  to  paying  the  loss  was,  that  |,|||'J|[|p  f^j 

there  had  been  a  material  concealment  or  misrepresentation  of  the  true  state  niied  from 

or  situation  of  the  ship  and  voyage  at  the  time  of  underwriting  the  policy.  The  the  coast  of 

abip  had  been  sent  out  to  trade  on  the  coast  of  Africa,  with  directions  to  pro- Africa  oo  m 

ceed  from  thence  to  the  British  West  Indies,  to  stop  at  Barbadoes,  if  she  could  eertaia  day 

Ijet  a  sale;  if  not,  to  proceed  to  Montego  Bay.     On  the  2nd  of  October,  she  g|°|^J"^,| 

vailed  from  St.  Thomas's,  on  the  coast  of  Africa,  with  a  cargo  of  slaves,  and^i^^  ^„  ^^ 

*was  taken  on  the  6th  of  December  following,  by  an  American  privateer.     A  the  coast 

letter  was  received  by  a  house  at  Liverpool,  on  the  21st  of  February,  men-  on  that  day 

tioning  that  the  ship  was  well,  and  had  sailed  from  St.  Thomas's,  on  the  2d  ofheM  that  H 

October.     This  information  was  communicated  next  day  to  the  plaintiffs,  who  ]*"•*?  "J* 
•  r  *  1  i'a^aiiaa     lenai  con 

in  consequence  of  it,  wrote  the  same  evenmg  to  two  different  brokers  to  get  a^^^i^^^,^ 
new  insurance  on  the  ship,  there  having  been  one  before,  and  another  on  the  nnd  ritiated 
^argo,  whtclhlast  was  the  subject  of  the  present,  action.    In  the  instructions  to  the  poflcy. 
the  brokers  the  plaintiffs  say  nothing  of  the  ship  from  the  time  of  jier  first  sail- 
ing; but  to  one  of  the  brokers  they  wrote  thus:  ^^  We  should  be  glad  if  you 
would  get  us  €00/.  more  on  the  ship,  as  she  is  rather  long,  and  we  think  it  not 
prudent  to  run  so  large  a  risk  at  so  critical  a  time;  we  expect  to  hear  soon  of 
her."     It  had  afterwards  occurred  that  the  policy  might  be  affected  if  intima- 
tion was  not  given  of  the  letter  which  had  been  received ;  the  broker,  there- 
lore,  by  direction  of  the  plaintiffs,  added  to  the  instructions  ''  the  above  ship 

^  was  on  the  coast  the  2nd  of  Octc^er,"^  but  said  nothing  of  her  having  sailed 

^  from  St  Thomas's.     The  policy  was  dated  the  21st  of  JM arch. 

Lord  Mansfield. .  The  insured  is  bound  to  represent  to  the  underwriter  all 
the  material  circumstances  of  the  ship  and  voyage;  if  he  did  not,  though  by  ac- 
cident only  or  neglect,  the  underwriters  are  not  liable,  a  fortiori^  if  he  suppress 
or  misrepresent  from  fraud.  The  question  is,  whether  this  is  one  of  those  ca- 
ses which  \a  afiected  by  misrepresentation  or  concealment  ?  If  the  plaintiffs 
concealed  any -material  part  of  the  information  they  received  it  as  a  fraud,  and  ^ 
the  insurers  are  not  liable.  The  jury  found  for  the  defendant,  agreeably  to 
Ills  lordship's  direction. 
24.  Da  Costa  v.  EoMUxn.  T.  T.  1815.  K.  B.  2  Chit.  Rep.  227;  S.  C.     Uoderwri 

4  Campb.  142.  ^^j J^  ^  * 

Motion  to  set  aside  a  verdict  for  the  plaintiff,  and  enter  a  nonsuit.     On  a^^^i^^  ^^ 
ywtA  reserved  in  an  action  on  a  policy  of  insurance  on  casks  of  oil  of  vitriol  the  part  of 
stowed  en  deck  fore  and  aA,  it  was  contended  that  it  was  necessary  to  comma-  a  ahip 
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where        nicate  to  the  underwriters  that  they  would  be  stowed  on  deck,  and  that  therd 

'S<>o<''>^    was  another  method  of  stowing^  to  place  them  in  a  place  parted, o6f  by  the 

whether  en  hulkhead  and  sunk  in  sand.     There  was  an  express  agreement  wiTh  the  cap- 

deek  oroth^^it^  that  he  should  stow  them  on  deck.     Sometimes  they  are  put  in  the  boat 

«rwke.        on  the  deck,  in  sand;  when  stowed  on  the  deck  less  freight  is  paid.     It  was 

1^  378  ]    proved  that  in  other  cases,  the  place  where  the  commodity  is  to  be  stowed  on 

deck  is  mentioned  to  the  underwriters,  and  policies  were  produced  to  show 

that  the  place  of  stowage  was  mentioned  in  the  policy  on  such  goods. 

Lord  Ellenborough,  C.  J.     Only  one  of  the  policies  was  so  before  the  poU«- 
cy  in  question. 

Bayley,  J.     There  was  no  evidence  that  it  was  the  usage  of  the  trade. 
Ellenborough,  C.  J,     Evidence  was  necessary  that  they  should  be  stowed 
safely;  Haywood  v.  Rogers,  14  East.     I  led  it  to  the  jury  that  it  is  not  neces^ 
sary  to  communicate  this;  for,  if  it  were,  it  would  then^  in  all  cases,  be  neces^ 
sary  to  communicate  the  mode  of  stowing. 

The  counsel  observed,  that  in  this  case  there  was  a  directly  diflcrent  mode 
Where'an   of  stowing. 

iraoraMe        Jjq  Blanc,  J.  Of  course  they  were  lashed  on  board? 

edon*Medfl     Ellenborough,  C.  J.    Difference,  perhaps,  in  all  places  in  a  ship,  some  bel* 
from  Lon    ^®''>  ^^^  ^^^  necessary  to  enter  into  the  history  of  every  nook  and  comer;  this^ 
doD  to  Ja    in  effecting  a  policy,  would  be  impossible.     Kule  refused. 
oMiea  gen  25,  Stbwabt  v.  Bell.  M.  T.   1821.  K.  B.  5  £.  &  A.  238. 

^'^Hx*  ^^       Insurance  from  London  to  Jamaica  generally.     The  goods  insured  were 
l^^r??^  destined  to  a  particular  port  in  the  island;  and  the  usual  coursei  in  such  cases 
a  partieolar  ^^  ^^^  ^^^  ^^'P  ^^  proceed  to  an  adjoining  port  and  there  to  tranship  the  car-^ 
pleee  in  thai^  ^^^^  shallops;  but  no  information, of  this  was  given  to  the  underwriters.    la 
islaad,  aad  moving  for  a  new  trial,  the  counsel  referred  to  the  case  of  Ferguson  v.  Aliea, 
«he  omaI     tried  before  Lord  Ellenborough,  at  Guildhall,  sitting  aHer  Hilary  term,  1606, 
^"^  "^     ^^ '"  point.    ^There  the  insurance  was  on  goods  by  the  ship  Phoenix,  at  and 
was  for  the  ^^^^  London  to  Tobago,  and  the  goods  were  intended  for  Cnstura  Bay,  in 
ebipto  pre  ^^^^  island;  but  Castura  Bay  not  being  safe  in  war  time,  or  for  a  ship  of  tho 
oeed  to  aa  size  of  the  Phcsnix,  she  went  to  Courland  Bay,  and  sent  the  goods  by  a  dro-» 
adjoiniag     gher,  which  was  captured;  there  the  underwriters  were  held  not  liable  for  the 
port,  aad     [ogg*  (j^^i  case  is  very  similar  to  the  present.     The  circumstance  of  the  goods 
shlp*tliecar ^^^'^S  transhipped  makes  a  considerable  difference  in  the  risk.      No  doubt,  if 
go  intoihal  ^.^^  goods  had  been  landed  at  port  Morant  the  underwriters  would  have  been 
lope,  bet  no  liable  for  any  loss  by  boats;  besides,  the  risk  in  droghers,  when  intended  to  be 
iaformetion  borne  by  the  underwriters,  is  specially  mentioned  in  the  policy. 
of  the  ear       p^r  Cur.     The  assured  must  show  that  the  port  to  which  the  ship  proceeds 
•a  to"h?^  **  *^®  Viaual  port  for  goods  destine^  to  that  particular  place;  that  was  so  here, 
nnderwri     ^'  P^^^  Morant  was  the  place  to  which  the  ships  of  the  burden  and  draught  of 
ten,  they    water  of  the  Nesbitt  usually  proceeded  with  goods  destined  for  Plantain  Gar* 
were  never  den,  River  Bay.     The  underwriter  is  presumed  to  be  acquainted  with  the  us^* 
*^  Kr*V**^^  ual  course  of  the  voyage,  and  to  take  a  premium  for  the  risk  accordingly;  the 
ioti  which*  P^l^^y  ^*  ^^  cover  the  goods  till  they  are  landed,  and  the  underwriter  should  in*» 
happened    ^^^^^y  therefore,  what  is  the  usuaj  mode  of  landing  the  goods  insured.     Here 
after  the     i^  appears  to  have  been  the  usage  to  tranship  the  goods  into  shallops;  the 
tramihip      words  ^  including  risk  in  droghers''  have  probably  been  added  to  policies  for 
™^"!i°h      S^^^^^^  security;  but  where  it  is  the  usage  of  the  trade  and  in  theiirdinary 
^haUoM  *    course  of  the  voyage  to  tranship  into  droghers,  the  underwriters  are  liable^ 
*  r  379  1  ^^^^  though  those  words  are  not  found  in  t^e  policy.     Rule  refused. 
So,  ia  an  .  ^^'  Kingston  v.  Knibbs.  M.  T.  1808.  N.  P.  1  Campb.  .608.    . 

action  oa  a  Action  on  policy  on  ship  at  and  from  Oporto  to  London.  The  ship  having 
policj  at  taken  in  a  part  of  her  cargo  withinside  the  bar  of  Oporto,  went  outside  to  take 
and  from  in  the  remainder,  when  she  was  driven  out  to  sea  in  &  gale  of  wind  and  cap- 
Oporto  to  tured. .  The  defence  was,  that  the  underwriters  had  not  been  informed  she 
wiJi  Imm'  ^^  ^^  take  in  any  part  of  her  cargo  outsi'de  the  bar.  But  several  witnesses 
that  the  an  ^^^^  ^hat  it  is  usual  for  vessels  to  do  so  at  Oporto,  when,  from  the  state  of 
^erwiiiam  the  river^  they  cannot  conveniently  load  entirely  firithisside  the  bar.    Asd 
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tfaongh  it  appeared  that,  it  in  policies  at  and  from  Oporto,  liberty  is  sometimes  w«re  boand 

expressly  given  to  ]oad  on  either  side  the  bar,  Lord   Ellenborough  held  that  of  <b«iii 

the  underwriters  were  bound  of  themselves  to  take  note  of  the  usage,  and  the  f*?'**  if. 

1  •  .-^  i>  J  •        J*  *  ^*®  notice 

piatntitT  had  a  verdict.  ^,f  ^  ^^^ 


m.  Planchb  V.  Fletcher.  M.  T.  1779.  K.  B.  1  Doug.  251.  toloftdpart 

The  plaintiflb,  Planche  and  JacquerVy  merchants  in  London,  insured  goods  of  the  car 
on  board  the  Swedish  ship  called  the  Pvfaria  Magdalen,  lost  or  not  lost,  at  and  8<|  <^vtaido 
from  London  and  Ramsgate  Nantz,  with  liberty  to  call   at  Ostend,  being  a  j||^P»rto 
general  ship  ia  the  port  of  London  fot  Nantz.     There  was  a  declaration  in 
Uie  policy,  that  the  insurance  was  made  on  account  of  certain  persons  carry- |f^„  \Tmwt 
ing  on  trade  under  the  name  and  firm  of  Vallie   and  Du   Plessis.     Monsieur  «nce  is 
JjusseaUy  Ujeune,  Ovillaume  Alberty  et  Poitier  de  la  Guevle^  the  defendant,  un-  made  be 
derwrote  the  policy  for  300/.  at  three  guineas  per  cent.    The  ship's  clearances  fof®  the 
from  the  Custom  House  in  London,  and  her  other  papers,  were  all  made  out*^°™™*?^* 
as  for  Ostend  only,  but  the  ship  and  goods  were  intended  to  go  directly  from  {jji*"^  ^^ 
London  to  Nantz,  without  going  to  Ostend.     'Bills  of  lading   in  the  French  ^^en  a  war 
language,  dated  the  18th  of  July,  1778,  were  signed  by  the  captain   in  Lon-  ii  generally 
don  J  but  purporting  to  be  made  at  Ostend,  and  the  goods  were  shipped  there  expected, 
to  be  delivered  at  Nantz.     The  policy  was  subscribed  by   the  defendant  on  .^*  iMured 
Ibe  llh  of  July,  and  the  lading  was  taken  in  between  the  24th  of  July  and  the  jj*  "®  j 
nth  of  August;  ihe  proclamation  for  making  reprisals  on    French   ships,  Sfc.    j^^  ^|j^  ^^ 
bore  date  the  29tb,  and  appeared  in  the  Gazette  on   the  Slst  of  July.     Two  Serwriters 
underwriters  bad  signed  the  policy  after  the  proclamation  at  the  same  premium  notice,  iho* 
of  three  guinirtis,  one  on  the  31st  of  July,  and  the  other  on  the  7th  of  August,  ^be  ship 
The  ship  sailed  on  the  24th  of  August;  and  was  taken  by  a  King's  cutter  on^°|"^*,"^ 
her  way  to  Nantz.     After  her  departure  from  Gravesend,  the  captain  threw  ^^^  .^  ^ 
overboard  all  the  papers  he  had  received  from  the  Custom  House  officers   at  ggn. 
Grravesend,  and  which  were  no  longer  of  any  use.     The  ship  was  released 
by  the  Admiralty,  but  the  goods  were  condemned.     The  plaintiff  had  no  con* 
nexion  or  share  in  the  ship.     The  grounds  of  the  application  for  a  new  trial 
were  two:  1 .  That  there  was  no  fraud  on  the  underwriters,  the   ship  having 
been  cleared  out  for  Ostend,  and  yet  never  having  been  designed   for  that 
place.    2.  That  as  hostilities  were  declared  aHer  the  policy  was  signed  and    ^  330  1 
before  the  ship  sailed,  the  defendant  ought  to  have*  had  notice,  that  he  might 
have  exercised  discretion,  whether  he  would  choose  for  a  peace   premium  to  . 
run  the  the  risk  of  capture. 

Lord  AlansReld.     The  verdict   is  impeached   upon  two  grounds:  !•  It   is 
said  there  was  a  fraud  on  the  underwriters  in  clearing  out  the  ship  for  Ostend 
when  she  never  was  intended  to  go  thither.     But  I  think  there   was  no  fraud 
on  them,  perhaps  not  on  any  body;  what  has  been  practiced  in  this  case   was 
proved  to  be  the  constant  course  of  the  trade,  and   notoriously   so  to  every 
body.     The  reason  fpr  clearing  for  Ostend,  and   signing  bills  of  landing  as 
liroai  theoco,  did  not  fully  appear,  but  it  was  guessed  at.     The  Jemiers  ^ene^ 
r^,ux  have  the  management  of  the  taxes  in  France.     As  we  have  laid  a  large 
duty  on  French  goods,  the  French  may  harv'c  dcJne   the  same  on  ours,  and 
ii  may  be  the  interest  of  the  farmers  to  connive  V  tho  importation  of  English, 
commodities,  and  take  Ostend  duties  rather  than  stop  the  trade  by  exacting  a 
fax  which  amounts  to  a  prohibition.     But  at  any  rate  this  was  no  fraud  in  this 
cooBtry;  one  nation  does  not  take  notice  of  the  revenue  laws  of  another;  with 
regard  to  the  evasion  <Jf  the  lighthouse  duties,  the  ship  was  not  liable  to  con* 
fiscation  on  that  account.     The  second  objection  is,  that  the  policy  was  made 
before,  and  the  ship  sailed  afler,  the  proclamation   for  reprisals.     But  every 
man  in  England  and  France  on  the    17th  of  July,  expected 'the  immediate 
commencement  of  war.     I  will  not  say  it  was  actually  commenced,  but  the 
ambassadors  of  both  countries  were  recalled;  the  Pallas  and  Licorne  were  ta- 
ken by  the  fieet  nl  sea,  and  as  it  appeared  afterwards  waiting  for  each  other  tq 
fight.  It  does  not  appear  that  the  goods  were  French  property,  and  an  English- 
man might  be  sending  hi^  geods  to  France  in  n  neutral  ship;  but  it  is  indiffer-. 
eot  whether  they  were  Engli^i  or  f^rench.     The.risk  ipsured  extend*  to  all 


•  ^ 
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A  policy  oD  captures;  s^o  1  B.  Si,  P.  191 ;  4  East,  396;  and  as  other  underwriters  aigoed^ 
'r^ed  b^^'^  the  same  premium  after  the  proclamation,  it  appeara  that  the  war-risk  was. 
thtfiioa  ^  '^  ^^^^  when  the  defendant  signed.  Shall  he  avail  himself  of  aneTaot  which. 
commaDica  increases  the  risk,  but  which  he  had  in  contemplation  M'ben  he  underwrote  the 
Uon  to  the  policy  ?  I  am  of  opinion  that  there  should  not  be  a  new  trial, 
uadarwri  28.  BoTD  v.  Dubois.  M.  T,  1811.  N.  P.  3  Campb.  133. 

^  ^^Jd  ^  '^^  plaintiff's  witnesses  stated,  that  while  the  ship  was  lying  at  m  place  neac 
fltat^oflbe  ^^^^^Yy  '^  ^^^  broke  out  in  the  hold  during  the  night,  which  conauoied  the 
goods,  hd  P^^^^  P<trt  of  the  cargo,  but  the  origin  of  which  could  not  he  discovered, 
loM  tbeloitThe  defendant's  counsel  undertook  to  prove  that  the  hemp  was  damaged;  that 
is  occasion  for  this  reason  it, was  apt  to  ferment  and  take  fire;  that  its  condition  bad  not 
ed  by  their  been  communicated  to  the  underwriters;  and  that  the  fire  actually  had  origina- 
sced^  b  t°if  ^^^  ^^  ^^^  hemp  itself.  And  they  contended  that,  even  if  the  last  circttmslance 
Tbe  goods '  ^^^"^^  ^^^  b^  salisfaolorily  made  out,  the  underwriters  would  be  dischmrgedby 
are  pat  on  the  damaged  state  of  the  hemp  not  being  communicated  lo  theiii,  since,  had. 
board  in  a  they  been  aware  of  that,  they  would  have  refused  to  subscribe  to  the  policy. 
damaged  Lord  Ellenbrough.  If  the  hemp  was  put  on  board  in  a  state  liable  to  efier- 
Btate,  oDd  yesce,  and  it  did  effervesce  and  generate  the  fire  which  consumed  it,  upon  th» 
in  thautate  ^^"^^^^^  principles  of  insurance  law,  the  assured  cannot  recover  for  a  loas. 
and  then  which  he  himself  has  occasbned.  But  I  most  positively  aay,  that  they  were^ 
discharged,  not  bound  to  represent  to  the  underwriters  the  state  of  the  goods.  It  would  in-^ « 
the  under  torduce  endless  confusion  and  perpetual  controversies  if  such  a  duty  were  to^ 
^"^f."  "•  be  imposed  upon  the  assured. 

not  liable.  ^    Haywood  v.  Rodger.  H.  T.  1804.  K.  B.  1  Smith.  289;%S.  C.  4  East^ 
On  a  poll  590, 

f  om  T  t  .^0  <L°  action  on  a  policy  of  insurance  upon  a  ship  from  Trinidad  to  London,. 
L.  it  is  not  >^.^PP®*red  (hat  the  assured  had  received  a  letter  from  his  captain,  informing 
aeoessary  ^'"^  ^^^^  ^^  ^^^^  ^^^n  obliged  to  have  a  survey  of  the  ship  at  Trinadad,  on  ac-«. 
for  tb^  in  count  of  lier  bad  character,  but  the  survey  which  accompanied  the  letter  gave 
"«r«d,  witb  the  ship  a  good  character.  It  was  holden  that  the  concealment  of  the  letter 
^*^  25  *"*^  survey  from  the  underwriters  did  not  vacate  the  policy,  inasmuch  as  the 
trdisclose  >"^">'^<^  >>"pli^dly  warranted  the  ship  to  be  seaworthy,  and  it  did  not  appear 
thatiba  ^^?^  ^®  ^^^  concealed  any  circumstance  relative  to  the  seaworthiness  of  the 
ship  had  ship,  or  that  at  the  time  of  effecting  the  policy  he  knew  of  any  fact  which  ren-< 
boon  snr  dered  her,  with  reference  to  the  risk,  otherwise  than  seaworthy, 
veyedit  T.  on  accooot  of  her  bad   chai-acter,  and  found   aoflScient  on  a  survey,  alihoogh  the  sbip*i 

aeneral  bad  character  wonld  have  enhanced  the  premiDm,  and  the  snrvey  would  not  have  satisfied 
^e  underwriters. 

^^  (S)  Relative  to  the  ship  being  duly  documented.* 

•     rli*"°  '•  Carruthers  v.  Gray.  Q.  T.  1812.  K.  B.  15  East,  35. 

warranty  ^  declaration  on  a  policy  on  goods.  It  was  averred  that  the  ship,  with  the 
oa  the  part  g*^^^^  on  board,  when  at  U.  was  arrested  by  the  persons  exercising  the  pow* 
of  the  own  ^^^  of  government  there,  and  the  goods  were  by  the  said  persons  seized  and 
eroTgoods  confiscated.  It  was  proved  that  on  the  ship*s  arrival  at  C.  her  hatches  were 
'fnsmd  that  sealed  down,  and  her  cargo  was  afterwards  forcibly  unloaded  by  the  officer^ 
^haH  be  in  ®^lfoy^''"'"«'*^  «n<i  never  del^yered  to  the  consignees.  This  was  hoMen  to  be 
allrespocu  ""^^^^ent  proof  of  the  averment^  without  the  production  of  any  sentence  of 
properly      condemnation. 

docniaent  *i.  Bell  v.  Carstairs,  T.  T,  1811.  K.  B.  14  East,  394. 

^f  Iq  the  cose  of  an  insurance  upon  ship^s  goods  and  freight,  all  belonging  to    . 

Bat  wher*  nearly  the  same  American  proprietors,  which  as  it  appears  by  the  sentence, 
penon^in  ^^^  **^^"  condemned  on  account  of  the  common  default  of  all  the  proprietor? 
suras  both  *"  ^^e'"*  JMst  character  of  shipowners,  in  not  having  a  regular  passport  on  board, 
•hip  and  ^  required  by  the  treaty  of  iheir  s(a!o  wiih  France,  it  was  holden  that  the  a»- 
goods,  the  wred  could  not  claim  from  the  underwriter  an  indemnity  for  a  loss  thus  occa- 
anderwri     sioned  by  themselves,  although  the  ship  was  not  warranted  or  represented  tp 

not  be 'L  t.*  ^"  ^^^  contracts  of  insurance  on  a  ship  there  is  an  implied  undertaking  that  the  ship 
bU  for  1  ^^  properly  docpmented  according  to  the  national  character.    JFIence,  underwriters 

•  ye  ?ot  liable  if  a  losd  happen  from  the  default  of  the  insured  in  being  unprovided  with  th^ 

docoments  whiph  are  reqnired  by  the  geoeral  law  of  nations  or  by  particniar  tfeatiftr 
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be  an  American;  for  the  shipowner  is  bound  to  have  such  doouments  as  are  [  382  ] 
required  by  treaties  with  particular  nations  on  board,  to  evince  his  neutrality  Iom  wbieh 
in  respect  to  such  nations.  ^••/  hap 

3.  Heel  v.  Lact.  M.  T.  1810.  C.  P.  3  Taunt.  285.  S^robj^ 

The  Tessel  insured  had  corner  from  New  York  to  London  with  a  cargo  of  jaaQrance 
pilch,  tar,  aed  other  oavat  stores;  from  henco  she  waa  chartered  from  London  rrom  th« 
to  Riga  and  back,  and  sailed  on  the  voyage  under  a  British  license;  while  she  want  of  pro 
was  tjtag  about  two  miles  from  the  castle  of  Elsineur,  she  was  boarded  by  a  P^**  ^^^ 
privateer,  wbich  carried  her  into  a  Danish  port;  she  was  libelled  in  the  prize  *°*'^^'^^®°' 
oonrt  of  Zealand  as  prize,  and  condemned;  the  sentence  of  the  Court  was  as  „ 
follows:  "  In  this  present  case,  against  (George  Thomas,  who  together  with  ihere*ii*iiB 
tbe  ship  Pennsylvania^  whereof  he  was  master,  has  been  brought  to  this  place  impllcatba 
on  bis  voyage  from  London,  it  has  J^een  ascertained  that  the  ship  Pennsylvania  tbut  a  dmi 
is  not  provided  with  any^sea  passport;  whereof  Captain  Thomas  has  alleged  tr^l  *hipf 
as  the  reason,  that  the  passport  granted  him  from  his  home  station  at  Now  repreieiiiad 
YofiL  was  styled  for  a  fixed  voyage  from  New  York  to  Madeira;  in  conse-|jJ[*J**j!^ 
^oeace  whereof  the  North  American  consul  at  London  had  kept  this  passport,  perU  doea 
^atgoifying,  according  to  the  nature  of  the  passport,  it  was  indifferent  whether  mented  t* 
he  had  it  or  not;  besides  he  has  exhibited  in  the  court  a  certificate  fVom  the  prove  her 
North  American  consul  at  I^ondon,  purporting  that  amongst  several  papers  he  n^tralitj* 
has  deposited  his  sea  passport  with,  the  said  consul.     Now,  as  the  reason  <^l~!^^tv  aha 
l^ed  of  the  want  of  a  passport  is  insignificant,  because  Captain  Thomas  ought  vronld  bo 
not  to  have  undertaken  other  or  more  voyages, than  such  whereto  he  was  au-expoied  to 
tfaorised  by  bis  government;  this  want  is  also,  agreeably  to  tlie  regulation  for  coafiaca 
privateers,  and  the  lawful  adjudication  of  prizes  of  the  14th  Sept.  1807,  1808,  tion.* 
1809,  letter  C,  a  reason  of  condemnation;  and  the  Court  has  no  convenient 
reason  at  all  to  deviate  from  this  severity  respecting  the  circumstances  of  the 
case  ID  concrdoy  being  all  against  the  captain.     Thus,  four  men  of  the  crew 
have  unanimously  declared  that  two  days  previous  to  the  seizures^  in  order  to 
persuade  them -at  Elsineur  to  assert  that  they  came  from  Bergen,  he  had  re- 
plied to  their  objections  in  this  behalf,  that  he  was  provided  with  clearings 
from  Bergen,  and  that  he  had  a  journal  conceived  in  such  a  manner  as  to  make 
il  appear  that  he  came  from  Bergen;  the  remaining  people  of  his  crew,  not 
eonifessing  to  have  heard  any  such  thing,  had  nevertheless  not  found  it  sea- 
sonable to  deny  that  at  the  time  mentioned  by  the  said  four  witnesses,  he  had 
several  of  the  people  collected  in  their  proof,  and  the  captain,  who  denies  to 
be  or  to  have  been  provided  with  clearings  from  Bergen,  Jkc,  has  notwithstand« 
ing  confessed  that  he  hath  ordered  the  people  to  say  that  the  ship  came  from 
Bergeo.     Likewise  it  is  ascertained,  that  when  the  captain  came  on  boalrd  he 
told  them  that  he  came  from  Bergen,  and  that  he  did  not  change  this  declare-* 
tion  previous  to  his  appearing  in  Court.     A  witness,  yet  of  no  unquestionable   L  ^^^  I 
credibility,  has  constantly  persevered  in  saying  that  a  Her  the  seizure  papers 
bad  been  burnt  on  board ;  besides  considerable  wants  exist  amongst  Captain 
Thomas's  papers,  as  for  instance,  that  his  journal  does  not  at  all  proceed  from 
the  time  when  he  left  ultimately  his  pretended  home,  but  begins  at  a  voyage 
from  Goadaloupe;  though  he  relates,  that  previous  to  that  time  he  had  sailed 
from  New  York  to  Madeira,  and  from  thence  to  Guadeloupe,  he  is  not  pro- 
vided with  any  muster-roll  and  the  agreement  in  writing  for  the  wages  made 
beiweeo  the  master  and  the  crey  at  London  is  not  attested  by  the  North  Ame- 
riean  oonsui  of  the  said  place,  whereby  it  might  appear  that  it  was  with  this 
officer's  knowledge  that  he  undertook  the  voyage;  further  there  has  been  found 
•mong  bis  papers  a  letter,  having  all  the  characters  of  being  fictitious  and  fa-^ 
bricated,  for  the  purpose  of  making  it  probable  that  it  is  for  account  of  the 
ibip's  pretended  owner  he  is  to  sail  for  Riga,4n  order  there  to  purchase  a  re- 
turn eafgoi     We  are  of  opinion  that. the  afore-mentioned  partly  decisive  and 

♦  Tbo  aadorwritoe  ia  lieble  to  an  saiarod  oa  good*  on  board  ofa  nentral  ahip  condemiiea 
lor  Ibe  want  of  documents  'neceasary  to  entitle  it  to  the  privilegei  of  it*  national  eha- 
laolov.  providod  liiore  is  no  warrant;  of  rnioh  character,  and  that  tbe  assared  is  not  ownor 
(ff  tk»  VMssI;  aoe  Boll  t.  Cantaus,  14  East,  1^74;  8.  P.  NonDea  v.  KstUfwtU,  16  BMt.  l^ft. 
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partly  suspicious  data,  are  suffciant  to  decide  the  fate  of  this  ship  Feunsylrania, 
and  that  it  is  needless  to  enumerate  the  several  other  suspicious  circumatmoes 
which  aggravate  the  same.  Wherefore  the  sentence  proceeded  to  coDdpimi' 
the  vessel  ns  prize  "  From  this  sentenee  the  captain  appealed  to  tlie  High 
Court  of  Adnuralty  at  Copenhagen,  which  coniirined  the  decree  in  the  follow* 
iog  terms:  '*  It  is  in  confession  that  the  ship  pretendbd  to  be  North  Aroertcan 
property,  hath  no  sea  passport;  in  which  respect  Captain  Thomas  hath  r«»* 
ported  that  his  passport  was  styled  for  a  voyage  from  New  York  to  Madeira,, 
and  that  tU^  American  consul  at  London  had  retained  the  same,  it  being  of  no 
•  .  avail,  as  to  the  nature  of  the  passport,  whether  the  defendant  had  it  or  not. 
Hence  it  follows,  that  even  if  Captain  Ttionms  has  been  in  possession  of  such 
a  passport,  he  hath  at  least  undertaken  other  voyages  than  those  which  he 
was  authorised  by  his  government,  on  whieh  the  passport  so  delivered  could 
not  protect  his.  This  circumstance  most,  in  camt^  bo  so  m«ch  the  more  bind- 
ing against  htm  as  the  other  circumstances  of  the  cause  are  Kkewise  againal 
him.  Out  of  his  ship's  crew  four  men  have  witnessed  that  Captain  Thoroa# 
had  ordered  them  to  say  that  the  ship  caroe  irom  Bergen;  besides  he  declared 
himself  that  he  had  papers  along  with  him,  purporting  that  he  was  cleared  out 
from  the  said  place.  This  oircumstance  is  corroborated  thereby, — that  Capiaiis 
Thomas  has  confessed  to  have  ordered  them  to  say  that  he  canse  from  Bergen^ 
which  also  he  declared  to  the  captors  at  their  arrival  at  the  shtp^  though  ho 
eame  from  England;  to  this  must  be  added  that  the  ship's  journal  or  log-bcK>k 
IS  not  commenced  from  North  America,  and  that  she  has  not  been  provided 
with  any  mudter-roU  delivered  or  attested  by  an  American  oi&cer;  oo  account 
whereof,  and  of  the  regulations  for  pri2es„  the  sentence  of  the  priae  court,  a» 
to  the  ship's  condemnation,  ought  to  be  confirmed."  The  evidence  of  The* 
nas,  the  master,  who  was  gone  out  of  this  country,  was  read  from  the  jadge's 
no^es  of  what  he  had  sworn  on  the  former  trial.  He  deposed  that  the  ship 
was  an  American;  that  he  had  all  regular  documents  on  board,  but  that  be  be- 
hoved they  were  all  left  in  Denmark;  that  he  had  a  sea  posspoK  and  »  British 
license,  but  that  he  produced  neither  to  the  conrt  at  Elsineur;  he  did  not  pro- 
duce the  passport,  because  it  wonld  have  shown  that  became  from  New  Iforie 
to  England  with  naval  stores.  It  was  not  usual  for  vesseb  to>take  a  passport 
to  go  up  the  Baltic:  he  had  told  the  master  of  the  privateer  thet  he  came  fron» 
[  384  ]  Bergen,  but  he  did  not  produce  clearance  from  Bergen;  he  hadsuch  onboardt. 
He  had  kept  the  charter-party,  and  th^e  sea  passport.  The  American  consul, 
being  examined,  swore  that  when  the  ship  sailed  from  England^  he  must  hav^ 
been  satisSed  the  due  papers  were  in  his  ofiice.  The  first  underwriter  on  the 
policy  swore  that  he  did  not  know  whether  at  the  time  of  theship'^  sailing  ia 
June,  1808,  for  Riga,  it  was  necessary  lor  a  ship  to  have  simulated  papew;; 
but  that  aU  present  it  was  quite  necessary*  Several  brokers  and  other  witness 
ses  proved  that  since  The  Berlin  decree,  the  date  of  which  was  November  34, 
1806,  a  ship  ceuld  not  safely  proceed  to  the  Baltic  without  simulated  papers; 
that  no  policy  could  now  be  underwritten,  witheut  liberty  to  carry  simalated 
papers;  that  soine  underwriters  had  refused  to  subscribe  policies  because  the 
aimulated  pampers  were^not  we}(  arranged;  Hiat  no  ship  could  sail  to  Raasia 
withoui  simulated  papers;  but  that  some  policies  on  that  voyage  did,  andotheni 
did  not,  contain  an  expression  of  the  liberty  teuse  them.  The  defendant,  as 
Wefere,  contended  upon  this  evidence,  that  the  ship  was  not  properly  deci^ 
mented  as  an  American,  and  was  therefore  not  seaworthy.  Another  ground 
of  defence  which  he  took  was  that  she  had  carried  simulated  papers  withoui 
^  '**'**SL  P®*^*"*^*^***  Mansfield,  C.  J.  put  a  questbn  to  the  jury,  whether  a  ship  co^kl 
J^j*j^not  sail  to  the  Bahic  without  simulated  papers,  and  they  gave  ilaethetfopih 
qoired  by  ^\^^  '^**  since  the  Berlin  decree  she  could  not.  The  jury  again  ft>und  a  ver* 
the  law  af  diet  for  the  plaintiff.  On  motion  to  set  aside  the  verdict,  and  enter  a  noosupi;^ 
aations  a«  the  Court  made  the  rule  absolute^ 

^?^'''>  4.  Le  Chrminout.  v.  t^ARso.v.  E,  T.  181?.  C.  p. 4  faunt,  367, 

mtioiiiU  *      ^^  ^^^^'    -^^^E^^^^  »*  °o^  a^Jocument  required  by  the  law  of  natimviy  aj» 
charaotet.   •^tpreasire  of  a  ship's  nationfil  character. 
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t.  Carrie CHBits  y.  Gray.  H.  T.  1812.  K.  B.  8  Campb.   143;  S.  G.  15 

Kast,  35. 
After  rihe  ship  was  laden  for  the  voyage  by  Oppenheimer,  and  the  captain,  Nor  does 
irko  was  also  owner  of  the  ship,  had  obtained  -his  manifest  and  clearances  at  an  ^ccidea 
ihe  Caatoin'Hiousey  sixteen  bales  of  goods  belonging  to  the  assured  were  put  on '.   ^^*'||,^ 
board  by  the  packer  of  goods,  who  had  made  ail  the  entries  necessary  at  the  captain** 
CttStoni-boase.     It  was  thereupon  objected  that  the  captain  should  have  made  manirest  of 
a  second  clearance,  the  sixteen  b^les  not  being  comprised  in  his  manifest,  nor  part  or  the 
in  the  contract  delivered  by  him.     The  plaiatitTs,  however,  obtained  a  verdict,  g()o<38>  on 
vhicb  it  was  now  moved  to  set  aside,  on  the  ground  that  the  requisitions  of  the  ^."  ^'P^^* 
^  «taC.  lU  Sf  14  Car*  2.  c.  1 1.  were  not  complied  with,  and,  therefore,  thdugh  the  j|,j,  ^^^^ 
loss  did  Qot  happen  on  this  account,  the  assurance  was  vacated,  it  being  a  con-  try,  vitiats 
dilioik  iinplied  in 'every  policy  that  the  ship  should  be  documented  and  cleared  a  policy  oa 
oat  according  to  law.     It  was  admitted  that  there  was  no  ground  for  imputing  theihip.  , 
fraud  to  the  assured,  but  contended  that  the  provisions  of  the  act  had  not  been 
pursued*     The  third  section  enacts,  '^  that  no  captain  of  any  vessel  shall  take   [  ^^^  J 
on  board  any  £nglisb  goods  to  be  exported,  until  he  shall  ha^e  entered  such 
ship  in  the  book  of  the  commissioners,  customer,  or  collector,  and  comptrollet^ 
outwards  of  such  port  where  he  shall  take  in  goods,  togetl\er  with  the  name  of 
such  captain,  the  burden  of  such  ship,  the  number  of  guns,  and  to  what  port 
abe  iatonds  to  sail,  and  before  he  shall  depart  with  such  ship  out  of  such  port, 
nhall  bring  unto  the  said  person  who  shall  be  appointed  for  managing  the  cus- 
toms, the  customer,  or  collector,  and  comptroller  of  such  port,  a  contract   in 
vrrlting  under  his  hand  of  the  names  of  every  merchant,  and  other  person  or 
persons,  that  shall  have  laden  and  put  on  board  any  such  ship  such  goods,  to- 
gether with  the  marks  and  numbers  of  such  goods;  and  shall  likewise,  public- 
ly, in  the  open  Custom-house,  upon  Ims  oath,  to  (he  best  of  his  knowledge, 
nave  answered  to  such  questions  as  shall  be  demanded  of  him  concerning  the 
Mune."     It  is  not  enough,  therefore,  under  this  clause^  that  the  agent  for  the 
freighter  has  made  the  entries,  unless  the  captain  has  also  made  them  before  . 
he  sails.     The  amission  to  do  so  makes  the  ship  liable-  to  seizure,  and  so  in- 
creases the  risk  of  the  underwriter;  and  although  the  loss  may  not  have  arisen 
on  that  account,  it  will  not  make  aay  difference;  7  Term.  Rep.  160.  '  If  the 
owner  of  the  ship  was  to  d6  an  act,  the  omission  of  which  alters  the  risk  or 
ihe  underwriter,  that  will  avoid  the  policy ;  and  if  is  the  same  where  the  as- 
aurance  is  upon  goods. 

lidrd  Ellenborough,  C.  J.  Can  you  show  by  the  statute  that  the  ship  is 
oeisable?  By  the  stat.  12  Geo.  1.  c'  28  s.  17.  the  offlcer,  after  entry  of  tho 
goods  (mentioned  in  that  clause),  may  search  the  bales,' and  if  the  goods  be 
ttot  rightly  entered,  may  seize  them,  and  the  same  are  forfeited. 

Bay  ley,  J.  Have  you  any  case  to  show  that  there  is  an  implied  warranty 
on  the  part  of  the  assured  on  goods  that  the  ship  shall  be  properly  cleared  out? 

There  is  no  case  to  the  effect;  but  there  is  no  case  which  makes  a  distinc- 
tion in  that  respect  between  the  assured  on  ship  and  the  assured  on  goods. 

Lord  Ellenborough,  C.  J.     It  not  only  appeared  on  the  part  of  the  assured 
that  there  was  no  fraud,  hut  also  no  negligence.     The  sixteen  bales  were  in- 
cluded in  one. of  the  papers  which  was  on  board;  the  cocket  was  on  board. 
6-  HoRNEYER  V.  LusriiNOTOx.  H,  T.  1812.  K.  B.  15  East,  46;  S.  C.  3 
Campb.  85.  S.  P.  Flindt  v.  Scott.  H.  T.  1818.  5  Taunt.  692. 

The  good%  losured  were  laden  on  board  the  ship  in  the  port  of  London.  She  ^*  J°*f2^ 
nailed  with  a  licence,  and  took'on  board  simulated  papers,  representing  that  J^v«j  ^ 
•he  came  from  Berghen,  in  Norway.     Sweden  being  then  at  war  with  Russia,  p^^  |g  ^ 
she  arrived  at  Gottenbufgh,  from  whence,  after  receiving  orders,  she  proceed-  wrongfol 
ed  to  and  arrived  at  Riga,  where  her  papers  were  taken,  and  her  .hatches  ini-aet,  and  « 
mediately  sealed  down  by  the  government  officers,  until  her  papers  could  be  «•«•«  <>' 
aent  to  St.  Petersburgh  to  be  examined;  and  on  such  examination  orders  were  ^^^^*\3e 
immediately  sent  to  Riga  to  seize  the  ship  and  cargo,  which  was  done,^nd  f^^^l^l,^^ 
abe  was  afterwards  condemned  with  her  cargo,  on  the  ground  of  having  simu-  a  ship  ear 
loied  papers  on  board.     This,  Lord  Ellenborough  held^  was  not  a  mooring  ried  tinalA 
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[  386  ]  tWenty-(bUr  hoUrs  in  safety,  th^re  having  been  an.  incipient  aeiznre  iliiinedi* 
ted  papen>  atelv  on  her  arrival,  which  ended  in  her  condemnation. 
^^dwM  C5n  motion  (or  a  new  trial,  Lord  Ellenborough,  G.  J.  said:   I  do  not  pro- 

li'iha?      nounce  whether  the  carrying  of  simulated  papers  was  or  was  not  an  en- 
ironiid,  the ^^'^^^"'^''^  ^^  ^^®  ^^^^  insured;  but  my  opinion  is  founded  on  the  eflfect  of  th« 
eoderwrt     sentence  of  condemnation,  which  has  proceeded  upon  the  mere  personal  act 
ten  were    of  the  assured  in  carrying  such  papers,  which  it  treats  as  a  crime,  and  which 
J|f  *<*  *®  ^  act  is  thereby  proved  to  have  been  the  efficient  cause  of  the  loss,  the  very 
""**"'**°' ground  of  the  condemnatioo.     How  then  can  the  underwriter  be  answerable 
ror  a  loss  which  happened  from  an  act  of  the  assured  done  without  his  leave?'' 
The  other  judges  concurred  wilh   his  lordship  in  this  opinion^     When  this 
question  was  first  agitated,  I  had  a  difficulty  in  putting  the  construction  wbidi 
is  now  contended  for,  as  words  which  I  verily  believe  have  a  diffisrent   con* 
struction  in  the  commercial  understanding  of  those  who  used  them.    However, 
the  Court  came  -to  a  decision  on  the  point  in  the  case  of  Robertson  V.  French; 
and  this  question  now  comes  before  us  after  the  case  of  Spetta  v.  Woodman. 
'  It  is,  therefore,  no  longer  to  be  doubted  what  construction  is  to  be  put  upon 

these  words.  It  is  to  be  considered  also,  in  aid  of  such  construction,  that  the 
goods  may  have  been  damaged  in  their  transit  from  I^ndon  to  Gottenburgh, 
which  might  cast  upon  the  underwriters  a  damage  occurring  anterior  to  the 
commencement  of  the  risk.  It  seems  to  me,  therefore,  that  under  the  terms 
of  this  policy  the  risk  upon  the  goods  never  commenced,  and  there  must  be^ 
therefore,  a  proportional  return  of  the  premium. 
Noreaathe  V  ^s^E^'-y-  Vigne.  H.  T.  1812.  K.  B.  15  East,  70. 

iMttrad  re  ^°  *^  action  on  a  policy  of  insurance  it  appeared  that  Famin  was  a  Russtatl 
•over  for  a  subject;  that  the  ship  sailed  with  a  licence  on  a  voyage  insured  from  IiOndoi\^ 
leM  bjeap  to  Peteraburgh;  and  adcr  touching  at  Gottenburgli,  was  captured  by  a  Danish 
tare,  if  it  privateer,  carried  into  Alborg,  and  condemned  as  prize  to  the  captors,  which 
the^n  sentence  of  condemnation  was  afterwards,  on  appeal,  confirmed  by  the  Court 
teaeTof  a  ®^  Admiralty  at  Copenhagen.  Extracts  of  the  sentences  of  condemnatioa 
foreign  and  confirmation  were  put  in,  and  were  as  follows:  ''June  91^  1810.-  Sen* 
priaeeoart  tence  of  condemnation  in  the  case  No.  7.  The  privateer^  Jorgen  Neilson, 
that  the  ear  plaintiff,  and  Captain  George  Weyer,  ship  >Vassila,  defendant.  Under  the 
mnelated  P*"^*®^^  ^*^^®»  *^  ^^*  ^®®"  confessed  by  the  captain  and  crew  of  the  brig  Was- 
papere  was  ?''*>  brought  to  Arlborg  by  the  privateer,  Jorgen  Neilson,  that  the  ship  com- 
eoe  of  the  >"g  ^•*<>'"  London  has  made  use' of  an  English  convoy  thence  to  Gotlcnburo-h, 
groanda  of  and  formerly  from  Cronstadt  throiigUthe  JBch;  by  renf^on  thereof,  and  rs  the 
condeninA  Hhip'.-^  papers  are  bopides  not  in  diicTorder,  thorn  cannot,  without  any  further 
«'*>"•  examination,  bn  the  least  doubt,  but  that  the  ship,  tofifOther  with   that    part    of 

the  cargo  .she  had  in  at  the  capture,  must  be  ndjudged  to  the  privateer,  who 
made  the  prize  at  a  lawful  place,  and  "lias  been"^  supplied  with  a  letter  of 
nu  f  que.  Sentence  ot  confirmation,  2nd  December,  IJ}  10.  Though  the  nation- 
ality of  the  ship  VVassila,  as  Russian,  were  perfectly  cleared  up,  still  it  has 
been  evidently  proved  that  it  has  been  forfeited  by  the  conduct  of  the  plaintiff; 
(the  agent  of  Famin  at  Copenhagen)  and  the  captain  on  this  voyage.  It  haa 
been  confessed  by  Captain  George  Wcyer  and  his  whole  crew,  and  the  plain- 
tiff himself  has  acknowledged,  that  the  vessel  went  last  year  through  the  Belt, 
under  English  convoy,  with  a  cai-go,  bound  to  I^ndon,  which  was  also  un* 
I  <lftT  1  ^^^^^^  there.  AAerwards  the  vessel  went  from  London  to Gottenburgh,  under 
I  ^»^  I  convoy,  and  was  to  follow  the  same  for  the  future;  but  she  had  not  got  ready 
soon  enouffh;  that  the  captain  on  the  voyage  has  used  a  simulated  clearance, 
has  had  false  papers,  and  has  kept  a  false  journal.  These  are  the  usual 
means  Whereby  to  conceal  a  smuggling  trade  whh  the  enemy.  Thus  it  !• 
plam  that  this  vessel  is,  according  to  the  regulation  for  captors,  liable  to  con- 
demnation. And  It  concluded  b^  decreeing  that  the  sentence  of  the  Prizo 
Court  should  remain  in  force.  Lnder  these  circumstances  it  was  contended 
at  the  trial,  on  behalf  of  the  defendant,  that  the  carrying  simulated  papers, 
not  being  wiih*n  the  terms  of  the  policy,  and  being  the  ground  of  the  con- 
demnation of  the  ship,  the  plaintiffs  were  not  entitledto  recover  for  m  Joss  of 
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which  they  were  the  efficient  cause.     But  a  verdict  was  taken '  for  ilie  plains 
tiff,  with  Itbertjto  the  defendant  to  move  to  enter  a  nonsuit. 

Per  Ct<r.  The  question  then  is,  if  the  carrying  them  were  one  of  thd 
eawsea  of  her^condcmpation  ?  If  it  were,  it  was  a  risK  to  which  theundet>writef 
haflbeen  exposed  without  his  consent.  In  Denison  v.  Modigliani,  the  taking 
«f  the  letters  of  marque  only  indicnted  an  intention  to  use  them,  which,  if  the' 
asBored  had  afterwards  done,  that  might  have  been  a  deviation,  and  dischar-' 
fed  the  underwriter;  inasmuch  as  the  party  was  not  warranted  to  enter  into  a 
nostile  speculation,  under  an  insurance  intended  to  protect  a  mercantile  ad- 
venture. But  that  intention  was  not  carried  into  effect;  and,  therefore,  the' 
Sinciples  on  which  that  case  was  decided  were,  in  the' subsequent  case  of 
OSS  V.  Byrom,  considered  as  new,  and  going  to  the  extreme  verge,  and  it 
hna  not  since  been  acted  upon.  The  question,  however,  here,  is,  whether 
the  simulated  papers  were  not  a  co-«flictent  cause  of  condemnation?  In  or-* 
der  to  ascertain  that,  we  must  look  to  the  sentence.  It  commences  *^  Though 
ihe  nationality  of  the  ship  Wassila  as  Russian  were  perfectly  cleared  up,  still 
it  has  been  evidently  proved  that  it  has  been  forfeited,  by  the  conduct  of  the 
captain  on  this  voyage.  It  has  been  confessed  by  the  captain  and  his  wfiole 
crew,  that  the  vessel  went  last  year  through  the  Belt,  under  English  convoy, 
with  a  cargo  bound  to  London,  which  was  olso  unloaded  there*  aAerwards* 
the  vessel  went  from  London  to  Gottenburgh,  under  convoy,  and  was  to  fol- 
low the  same  for  the  future,  buf^id  not  get  ready  soon  enough.''  It  then 
eeeros  to  fake  up  a  new  stage  of  proceeding  applicable  to  this  voyage.  ^'The 
Captain  on  the  voyage  has  used  <\  simulated  clearance,  has  had  false  papers,- 
and  kept  a  false  journal.  These  are  the  usual  means  whereby  to  conceal  tf 
annuggting  trade  with  the  enemy.  Thus  it  is  plain  that  this  vessel  is,  accord-' 
iftg  to  the  regulations  for  captors,  liable  to  condemnation."  Why  does  the 
feotence  use  the  term  "  thus,"  except  as  referring  to  what  has  been  before 
stated,  viz.  the  having  a  simulated  clearance  and  false  papers?  Can  any  one 
doubt,  after  reading  the  sentence,  that  this  is  at  least  one  of  the  efficient  L  ^^8  | 
causes  of  condemnation?  I  cannot  say  that  it  did  not  make  a  main  ingredient 
in  the  cause  of  condemnation;  and  if  so,  it  hfts  induced  a  forfeiture  brought 
on  by  the  act  of  the  assured  themselves.  As  long  as  the  comity  of  nations  is 
allowed  to  stand,  and  to  regard  these  condemnations  as  final,  and  not  as  res  tn- 
ieralias  acta,  it  seems  to  us  that,  looking  nt  this  sentence  as  our  guide,  we 
roust  consider  the  carrying  i^imnlated  papers  as  one  of  the  ground?  of  forfei- 
Itire. 

8.  Rich  v.   Parker.  T.  T.    1798.   K.  B.  7  T.   R.  705. 

The  sliip,  the  Atlantic,  wns  an  American   ship,  and  the   property   of  ifie^^hereao 
plainttO",  a  native  citizen    of  the  United    States  of  America,  and  that   ^^^rantT^^v 
!m>d8  were  American  property.     The  verdict  set  forth  the  treaty  between  en,  it  cov 
France  and  the  United  States  of  America  in  1778,  in  which  it  was  agreed  •»*  tb»  v«y 
(tn/ern/ia)  that  the  ships  and  vessels  belonging  to  the  subjects  of  the  other  nl- age  fram  its 
^y  must  be  furnished  with  sea-letters  or  passports,  expressing  the  name,  pro- «•"*"•■• 
perty,  and  bulk  of  the  ship,  as  also  the  name  and  place  of  habitation  <>*'**'®if*he«iup 
master  or  commander  of  the  ship;  that  it  might  thereby  appear  that  the  ship  j,^  ^^^  ^ 
reidly  and  truly  belonged  to  the  subjects  of  one  of  the  parties,  which  passport  p^rly  doca 
rfiould  be  made  out  and  granted  according  to  the  form  annexed^    And  it  was  iDeBted.«t 
forfber  agreed,  that  if  the  ships  of  the  subjects  of  either  of  the  parties  should  *he  iiiii«^ 
be  met  with,  cither  sailing  along  the  coast  or  on  the  high  seas,  by  any  ships  of"**^*'  • 
war  ef  the  other,  or  by  any  privateers,  the  ship  of  war  or  privateers,  for  the  ^^^  ^jn  ^ 
avoiding  of  any  disorder,  should  remain  out  of  cannon  shot,  and  might  send  ^iseliaraed. 
their  boats  on  board  the  merchant  ship  which  they  should  so  meet  with,  and  alihougb 
might  enter  her  to  the  number  of  two  or  three  men  only,  to  whom  the  master  the  Iom  hup 
or  commander  of  such  ship  or  vessel  should  exhibit  hid  passport,  concerning  P*"j|^"' 
the  property  of  the  ship,  made  out  according  to  the  form  inserted  in  that  ^''^^'cU^s^f^inn 
t^;  and  that  the  ship,  when  she  should  have  shown  such  passport,  should  be  when  the 
me  and  at  Ijberty  to  pursue  her  voyage,  so  as  it  should  not  be  lawful  to  mo-  obligition 
Jest  or  search  hoV  in  any  manner,  er  to  give  her  chase,  or  to  force  her  to  quit  to  be  prop 
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«rly  doca    htr  intended  courfl\      The  verdict  then  stated,  that  before  and  at  the  time  of 

meBted  if    sailing  of  the  ship,  &c.,  this  country  was  engaged  in  war  with  Erance*,  and  that 

"i-Hd'^h*"  ^^^^s^'^P  when  she  so  sailed  from  Londen  on  her  voyage  for  Guernsey,  had  not 

-underwrr    ®"  board  any  sea-letter  or  passport  made  out  and  granted  for  her  according  to 

^„^illBoithe  forms  annexed  to  the  treaty;  but  at  the  time  of  her  sailing  from  Guernsey, 

be  d'uclurgand  from  thence  continually  afterwards,  until  and  at  the  time  of  the  capture, 

«d  on  ae      she  was  furnished  with  and  had  on  board  her  such  a  sea-letter  or  passport, 

«oint  of      3tc.  and  which  was  exhibited  and  shown  at  the  time  of  her  capture  and  loss  by 

the  ihtp  a^  ^^  master  of  the  ship  to  the  commander  of  the  French  privateer.  * 

ficieailr  or      ^^^  ^'*'**    '^^^  warranty  that  the  ship  was  American  does  not  mean  merely 

amproperiy  that  the  ship  wa^  American  built,  but  that  she  was  entitled  to  all  the  privileges 

docamaot    and  indemnities  of  an  American  ship,  otherwise  it  makes  a  ditference  in  tho 

ad,  anieu   value  of  the  risk;  and  in  order  to  bd  entitled  to  these  privileges  she  should  bavo 

the  looi  hap  |^^^  ^  passport.     The  assured  ought  to  disclose  to  the  underwriters  all  the  cir- 

^at  caoM.  ctimstances,  within  his  knowledge  that  may  afiect  the  quantum  of  the  risk.  Now 

if  the  underwriter  had  been  informed  that  this  ship  would  not  have  any  passport 

on  board  in  the  first  part  of  the  voyage  from  London  to  Guernsey,  perhaps  the 

underwriter  would  nor  have  insured  for  the  same  premium;  for  this  reason  we 

think  that  the  plaintiff  is  not  entitled  to  recover  in  this  action. 

f  389  1  9-  Bbll  V.  Brompieu>.  E.  T.   1812.  K.  B.  15  East,  364.  S.  P.  Simeon  v. 

Barett.  M.  T.   1513.  K.  B.  2  M.  &  S.  94. 
And  ai  the     American  goods,  in  an  American  ship,  having  been  insured  on  a  voyage 
oblisatioB   from  America  to  the  Baltic,  with  liberty  to  carry  simulated  papers,  and  having 
DO  the  part  b«en  captured  and  condemned  by  a  Danish  sentence,  which  after  suggesting 
Mred  "*     *  doubt  as  to  the  English  character  of  the  owner,  stated  that  the  positive  con- 
be  extend    tradtction  which  the  documents  contained  concerning  the  property  of  the  ship 
•d  by  the    mkI  cargo  rendered  it  impossible  to  acknowledge  'them  as  neutral:  and  the 
cement  of  prize  court  of  appeal  afterwards  alledging  as  grounds  of  confirmation,  Ist. 
the  parttei,  That  the  ship's  documents  were  not  in  due  order,  the  sea-passport  ordering, 
oth'^'h    d  ^^^^  before  it  could  be  considered  of  value,  the  captain  must  take  his  oath  be* 
the  implied  ^^'^^  ^^®  officer  appointed  for  that  purpose:  but  that  though  the  passport  was 
warranty     nnade  out  as  if  the  captain  had  appeared  before  A.  B.,  tho  notary  public,  and 
that  she      taken  his  oath^  yet  that  neither  the  notary's  name  nor  seal  of  office  was  under 
ahall  be  pro  the  document,  and,  therefore,  that  the  sea-letter  was  to  be  looked  on  aa  a 
periy  doca  blank,  and  no  credit  could  be  given  to  it  as  a  document.     2ndly.  That  the 
mav^be       sbip  bad  false  documents  (which  it  exenipli6ed  by  the  journal).     3rdljr.  That 
waived  by  ^^^  documents  disagreed  with  regard  to  their  contents  (which  is  exemplified  by 
the  ezpreiithe  bills  of  lading  and  letters  on  board).     4thly.  That  a  person  on  board,  who 
terms  in  the  seemed  to.bc  interested  in  the  ship  and  cargo,  had  been  set  on  shore  in  Eng- 
poliey,  as,  land.     fitWy.  That  false  French  certificates  (Torigine  were  found  on  board, 
by  a'h^erty'^**®  Court  held,  that,  taking  the  whole  together,.thc  ground  of  condemnation 
te  flarry       ^^^  ^^^  having  on  board  simulated  papers,  which,  mixed  with  other  circum-* 
aioiaJatad    stances,  led  to  the  concluslon^that  the  ship  and  cargo  were  hostile  British,  and 
*      not  neutral  American  property;  and  that  the  not  having  a  sea -passport  on 
board  verified  in  the  manner  stated  jn  the  sentence,  was  only  a  circumstance 
to  show  that  the  ship  carried  simulated  papers,  even  if  such  a  passport  were 
required  by  any  treaty  between  the  United  States  and  Denmark,  which  did 
not  appear,  and  consequently  that  the  loss  was  attributable  to  a  cause  which 
the  uuderwriter  had  sanction  by  the  leave  to  carry  simulated  papers,  and  not 
from  the  ship's  not  being  properly  documented  as  an  American  ship  ought  to 
be,  for  which  the  assured,  as  owner  of  the  ship  as  well  as  of  the  goods  insured, 
would  have  been  answerable. 

(T)  Relative  to  general  and  particular  averaoe.I 
*  The  inderwritera  will   be  1  able  when  a  vessel  is  illegally  captured  for  the  want  of 
propor  documentf;  tee  Sewo'l  v.  Royal  Exchange  Assurance  Company,  4  Taunt.  589. 

t'  Particalar  average  means  a  damage  snslaincd  by  the  ship  or  goods,  which  fall  simplj 
on  the  thing  itself.  General  average,  on  the  other  hand,  is  a  loss  which  arisen  in  conso- 
ifvenoe  of  the  sacrifice  of  a  part  for  the  whole,  and  raises  a  claim  to  geoeral  eontribationa* 
The  merooraiidam  at  the  foot  of  tho  re'icy»  by  which  the  underwriters  are  eiempted  from 
liability  for  ceruin  partial  losses,  has  been  already  noticed  in  treatiog  of  the  fommad  rm- 
qqifites  of  the  contract;  •€•  ante,  p.  127. 


INSURANCE.— 0/ ^rei-flge.    "  "  S?l 

I.  WiLsoji?.  Smith.  T.  T.   1764.   K.  B.  3  Burr.  1560;  S,  C.  1  Bkc.  607. 

An  action  on  a  policy  of  insurance  was  brought  for  the  recovery  of  5^1.  19a.  iDianineo 
Bd.  per  cent.,   being  the  damage  sustained  by   a  cargo  of  wheat  on  board  the  ^'^^^  ^^^^ 
Boecowen,  insared  at  and  from  Lancaster  to  Rotterdam.     The  wheat  was  val-  f^"fneral 
Qed  by  agreeroent  at  SOs,   per  quarf^er;  the  policy  was  in  the  ordinary  form  ^oes  not  ex 
wilhthe  usual  clause  at  the  J>ottom,  that  corn,  fish,  fruit,  &c.  should  be  war- tend  to  dam 
ranted  free  from  average,  uqiess  general  or  the  ship  be  stranded.     The  de-«g«  r^ei^ 
feodant  underwrote  this  policy  for  100/.;  the  defendant  having  pleaded  the  ?^ **y  8*^*** 
general  issu^e,  the  cause  came  on  to  be  tried,  and  a  special  case  was  reserved  "^'ac^T"! 
ibr  the  opinion  of  the  Court,  stating  that  after  the  ship's  departure  from  Lan*    *  * 

caster,  and  before  her  arrival  at  Rotterdam,  she  met  with  a  violent  storm;  that 
.  ffae  was  by  and  through  the  force  of  winds  and  stormy  weather  obliged  to  cut 
away,  and  leave  her  cable  and  anchor  for  the  safety  of  the  ship  and  cargo, 
and  she  was  also  greatly  damaged  and  obliged  to  run  to  the  first  port  to  refit, 
that  the  expense  of  refitting  the  ship  amounted  to  88/.  Ids.  per  cent.,  which 
the  defendant  in  this  case  had  paid,  being  a  general  average.  The  case  then 
states  that  the  hatches  were  not  opened  at  Liverpool,  the  place  where  slie  had 
gone  to  repair,  but  the  ship  being  refitted  proceeded  on  her  voyage  and  arriv- 
ed at  Rotterdam,  where  her  cargo  of  wheat  was  landed;  that  upon  her  unload^ 
ing  it  appeared  that  it  had  received  partial  damage  by  the  said  storm  to  the 
amount  of  561.  19j.  Sef.  percent.  The  simple  question  was  upon  the  true 
conatruction  and  meaning  of  the  words  '^  free  from  average  unless  general  or 
the  ship  be  stranded;"  whethei*  the  plaintiff,  as  there  had  been  a  general  aver- 
age, coiild  under  the  circumstances  recover  in  this  action  for  the  damage  of 
661.  19s.  Sd,  per  cent,  partial  average,  though  the  ship  had  not  been  stranded. 
After  two  arguments  the  Court  gave  judgment  for  the  defendant. 

Lord  Mansfield.     Policies  of  insurance  according  to  their  present  form  ace 
very  irregular  and  confused;  an  ambiguity  arises  in  them  from  using  the  same 
words  in  difierent  senses,  particularly  in  the  use  of  the  word  average.     It  is 
used  to  signify  a  contribution  to  a  general  loss,  and  it  is  also  used  to  signify-  a 
particular  partial  loss.     But  whether  it  be  considered  in  one  or  other  of  these 
senses,  it  will  not  avail  the  plaintiff  in  this  case;  for  if  it  here  signify  contri- 
bution, the  insurer  is  to  be  free  from  contribution  unless  the  contribution  be 
general.     If  it  signify  loss,  then  plainly  it  is  warranted  free  from  all  particular 
loss.     Tlie  insurer  is  liable  to  all  losses  arising  from  the  ship's  being  stranded, 
aad  in  all  cases  where  there  is  a  general  average,  but  all  other  partial  losses 
are  excluded  by  the  express  terms  of  the  po]ic)t;  the  word  unless  means  the 
same  as  except,  and  never  can  be  construed  as  n  condition,  in  the  sense  tliat 
the  counsel  for  the  plaintiffs  would  put  upon  the  word  condition,  namely,  to  be 
firee  from  partial  loss  unless  in  two  evcmts,  viz.  a  general  average,  or  the 
stranding  of  the  ship;  but  if  either  of  those  events  did  happen,  then  to  be  lia- 
ble to  all  other  average.     The  words  '^  free  from  average  unless  general,"  can 
nerer.mean  to  leave  the  insurer  liable  to  any  particular  damage.     It  is  clear 
then  that  the  plaintiff  ought  not  to  recover,  and  that  judgment  ought  to  be  giv- 
en for  the  defendant.  I  391  ** 
2.  Nesbitt  v.  LusiiiNGTON.  T.  T.   1792.  K.  B.  4  T.  H.  783.  *•  ' 
Action  on  a  policy  on  wheat  and  coals,  the  declaration  stating  the  loss  to  be  ^  *^5*J* 
by  detention.     It  appeared  in  evidence  that  the  ship  was  forced  by  stress  of  """j®  ^~^ 
weather  into  Ely  harbour,  in  Ireland,  and  there  happening  to  be  a  great  scar-  „  ^  ^^^ 
city  of  corn  there  at  thQ  time,  the  people  camo  on  board  the  ship  in  a  tumultu-  oge  )om  op 
ous  manner,  took  the  government  of  her  from  the  captain  and  crew,  andontbearti 
weighed  her  anchor,  by  which  she  drove  upon  a  reef  uf  rocks,  where  she  was^^f  ^*>." 
stranded,  and  they  would  not  leave  her  till  they  had  compelled  the  captain  to  {J'J*„J"j 
sell  all  the  corn,_except  about  ten  tons,  at  a  certain  rate;  tjie  ten  tons  were  memoren 
lost  in  consequence  of  the  stranding,  by  which  it  was  damaged  and  obliged  todnin^whcre 
be  thrown  overboard;  the  ship' afterwards  arrived  with  the  rest  of  the  cargo  at  the  Ion  can 
the  place  of  destinalioii.    A  verdict  was  found  as  for  a  total  loss.     A  motion  *>•  Mcrihtd 
was  made  for  &  new  triaj.     There  were  other  points  in  the  cause,  one  of  which  2„    ,jj^** 
b«8  been  eiready  considered;  ss  to  thja  iipoo  |he  B^etDoranduip,                       dt^radpa 


«^  •        INSURANCE.— .V«r»W, 

nut  be  Lord  Kenyon  said:  ^'his  being  a  policy  upon  com,  the  inomorauduoi  state* 

framed  aa    ^^^^  ^in^  uDderwriter  will  not'be  liable  for  any  average,  unless  seneral,  or  the 

|?'^^~|^^8liip  be  stranded;  and  I  am  of  opinion  that  this  is  not  a  general  average,,  be* 

Tboush  dif  ^^"^®  the  whole  adventure  was  never  in  jeopardy;  there  is  no  pretence  to  sa^ 

fereot  parte  that  the  persons  who  took  the  corn  intended  any  injury  to  the  ship,  or  any  other 

•r  a  ear^o   part  of  the  cargo,  but  the  com,  which  they  wanted  in  order  to  prevent  their  buP> 

are  oapable  fering  in  a  time  of  scarcity.     Therefore,  the  plaintifis  could  never  have  called 

^  ^     J     on  the  »*est  of  the  owners  to  contribute  their  proportion  as  upon  general  ave- 

aeveralTal  ^'^S^  ^^  ^^®  meaning  of  the  memorandum.     I  have  no  doubt  the  articles  there 

aatioD,  yet  enumerated  are  of  a  perishable  nature.     As  it  might  he  difficult  to  ascertam 

there  can    whether  their  being  damaged  arose  from  any  accident,  or  from  the  nature  of 

not  be  a  tn  the  articles  themselves,  this  memorandvm  is  inserted  in  all  policies  to  preveol 

tat  lots  as  disputes,  and  by  it  the  underwriters  expressly  provide  they  will  not  pay  any 

oalv"*  ^^'^  average  unless  general  or  the  ship  be  stranded.     When  a  ship  is  stranded, 

then  the  underwriters  agree  to  ascribe  the  loss  to  the  stranding,  as  being  the 

most  probable  occaision  of  the  damage,  though  that  fact  cannot  always  be  ajH 

certained;  therefore,  here  all  the  damage  done  to  the  oargo  thrown  overboard 

may  be  ascribed  to  the  stranding;  but  the  objection  is,  that  the  declaration  im-» 

putes  the  loss  to  another  cause. 

3.  Davy  v.  Milfqrd.  E.  T.  1812.  K.  B.  13  East,  659. 
When  the  Policy  of  insurance  on  flax  at  so  much,  and  warranted  free  of  particular  ave- 
anbjeet  mat  roge  if  the  vessel  be  wrecked,  and  the  assured  do  not  abandon,  but  labours  ta 
ter  of  a  val  save  the  cargo,  and  in  fact  saves  a  part,  though  much  damaged, 
aed  policy,  j^^d  Ellenborough,  C.  J.  It  was  decided  in  the  case  of  Anderson  v.  The 
ftee^om  ^^^^  Exchange  Company,  that  in  order  to  constitute  a  total  loss,  where  the 
particalar  thing  insured  subsists  in  specie,  there  must  be  an  abandonment  in  time  to  the 
average,  is  underwriters.  In  that  case  the  assured  might  have  abandoned  while  the  com 
in  itana  remained  under  water,  but  they  laboured  to  get  it  up  and  preserve  it,  and 
IV^  Ij^**^  when  they  aiterwards  did  abandon,  upon  finding  that  it  did  not  answer  to  them, 

«^  may  **  ^**  ^^  ^^^^'     ^^  ^^^  ^^^°  ^^^^^^  ^^^^  *°  Mitchell  V.  Edie,  1  T.  R.  616, 

recover  lor^^^  ^^  abandonment  must  be  made  promptly,  if  at  all;  otherwise,  if  part  of  the 

a  tout  lois  goods  be  saved  to  the  assured,  it  is  only  on  average  loss.     Here  there  was  no 

of  part.       abandonment;  therefore,  under  the  terms  of  this  policy,  which  warrants  the 

I  392  I  underwriters  free  from  particular  average,  the  ptaintifia  cannot  recover,  unless 

there  was  an  actual  total  loss.     But  how  can  it  be  said  that  there  was  a  total 

loss  of  the  whole,  when  one-sixth  of  the  flax  insured  still  exists  in  specie, 

though  deteriorated,  in  the  hands  of  the  assured?     As  to  that  part,  therefore, 

he  cannot  recover.     But  as  to  the  rest,  which  was,  in  fact,  totally  lost,  there 

is  nothing,  either  in  reason  or  precedent,  to  prevent  me  from  saying  that  the 

plaintifls  may  recover;  for  no  case  has  been  cited  to  show  that  where  the  least 

particle  of  the  thing  insured  subsists  in  specie,  though  the  greater  part  is  acn 

tually  destroyed,  the  assured  shall  be  precluded  from  recovering  the  value  of 

that  which  is,  in  fact,  totally  lost.     Finding,  therefore,  no  authority  against 

the  construction  we  have  already  intimated,  and  the  reason  of  the  thing  beio^ 

with  it,  we  consider  that  the  plainlifis  are  entitled  to  recover,  as  for  a  total  lose, 

the  value  of  that  pari  which  was  in  fact  totally  lost,  and  that  they  are  not  entU 

tied  to  recover  for  that  part  which  was  not  totally  lost,  but  still  continued  to 

*  subsist  in  specie,  though  deteriorated  i»  value. 

4.  Thompson  v.  Royal  Exchanob  Assurance  Company.  M.  T.  1812.  K. 
UndafaH  B.    16  East,  214. 

aroo^Vee  ^^^  policy  contained  a  clause  making  the  underwriters  free  from  particular 
from  par  lie  •^®''«g6'  The  ship  with  her  corgo  on  board,  was  driven  from  her  anchor  at . 
alar  aver  Heligoland  and  wrecked^  but  the  goods  in  question  was  afterwards  got  oe 
age  the  an  shore  and  saved,  .though  in  a  very  damaged  and  unprofitable  state;  and  the 
derwriten  ship  was  broken  up. .  The  assured  gave  immediate  notice  of  abandonroeRt. 
mSeli  bl  "^"^  ^^^  Ellenborough  ironsuited  the  plaintiflT,  upon  the  construction  of  the 

moat  for  a      ^^  ^^^'   -^^^  ^^®  goods  were  got  on  shore  and  saved,  though^n  a  danaaged 
tpial  loat     State.    If  this  cu)  be  coayerted  into  a  total  loss,  b^  a  notice  of  «baodoiiiiieiift^ 


Ibe  clauae  excepting  underwriters  from  particular  average  may  as  weH  be  yc^are  lii^. 
etrock  out  of  the  policj.     We  can  only  look  to  the  time  when  the  loss  hsppen-  P'^P*'^  • 
ed  nad  the  goods  were  landed,  and  th^n  it  wa^  not  a  total  loss,  ho.woTer  ^>'>P'0"]|^^!^^'J|L 
filable  they  might  afterwards  he.  ^^^  dttori' 

5.  IhsoN  V.  RowcROFT,  T.  T.   I8OT.  C.  P.   I8p3.  3  B.  &  P.  474.         oratsST^ 
PoTiey  on  fnit  firom  Cadiz  to  London,  with  the  usual  memorandum.    In  the  <y^.    ' 
^iKVBe  of  the  voyace  the  fruit  #ae  so  much  damaged  by  the  sea-water,  that  it  ^f  ij^^^ 
lieeam^  retten  ai^d  sti^nlq  and  on  the  ship's  arrival  at  an  int^rmediajte  port,  cl«i  io  the 
iBtD  which  she  was  driven^  the  govemmeqt  of  the  place  prohibited  the  land*  roemorma 
Qig  of  the  cargo;  the  ship,  also,  being  too  much  damaged  to  proceed  oa  her^*^  *** 
197^^7  was  sold,  and  the  cargo  necessarily  thrown  overboard.     ](t  was  hold*  ^^'^t^''  j' 
en,  on  a  case  reservedi  that  the  assured  were  entitled  to  recover  for  a  total  p^^^^^  ^* 

Jo**  ""*  .     .  the  health 

Chambers,  Jk,  said,:  The.  ship  i^  expressed  to  hiive  been  so  much  damiiged  of  the  cr«v^ 
that  she  could  not  proceed,  but  was  sold:  now  this  must  certainly  have  made   [  393  ] 
a  complete  end  of  the  voyage.     We  do  not  construe  special  cases  so  strictly  likeljr  to  be. 
as  wo  do  special  verdicts.     On  the  whole,  therefore,  it  seems  to  me  that  the  |.°'^''?f; 
kMB  was  total,  and  though  the  cargo  might  bQ  sajd  to  exist  in  specie,  yet  in  va-  j^^i^^imC' 
fcie  it  did  not  exist  at  all.     If  that  be  so,  the  inference  of  law  is  plain.     Whsil^  eutey^e 
ia  it  against  which  the  underwriters  protect  themselves  by  the  m^monu|dum?eM^MMdhy 
Agnnst  partial  damage.     For  what  teason  ?     Because,  as  the  commodities  a  peril  ia 
^fioaerated  are  perishable  in,  their  nature,  it  might  be  impossible  to  ascertain  "^f^d  « 
^    with  exactness  what  part  of  the  loss  arose  from  the  nature  of  the  commodity,  P'^*^^ 
and  what  firom  sea-damag^.     If  ^ver  there  ^as  a  case  of  total  loss,  it  certain^  ^"^  ^ 
Igr  is  the  present. 

6.  SeoTT  r.  Bouhdilliok.  T.  T.  1806.  C.  P.  2  N.  R.  213. 


Hie  only  ifuestion  was,  whether  rice  was  to  be  considered  as  com,  within  ^^.  i*  ^ 
the  memorandum  of  the  policy,  which  exempts  the  underwriters  fropn  a  partial  jprn,  wilhia 
loss?     And  the  usage  having  been  proved  to  be  against  so  considering  it,  the-^^  ^^^ 
Xnry  found  a  verdict  for  the  plaintiff.     A  rule  having  been  obtained,  calling  on  njenoraa 
(he  plaintiff  to  show  cause  why  this  verdict  should  not  be  set  aside,  dps. 

Sir  James  Mansficl^^  C.  J.  said,  that  in  cases  like  this  the  comn^on  sense. 
of  the  words  ought  to  decide,  unless  a  clear  usage  to  the  contrary  were  shown; 
that  the  evidence  produced  at  the  trial  yiras  sH  on  one  way,  and  tended  to^ 
^fhow  that  rice  was  to  be  considered  as  within  the  meaning  of  the  memoranr. 
^m,  and  that  no  person  reading  the  memorandum  woul.d  bo  apprized  that  rice 
was  intendedip.be  exempted  by  it  from  partial  loss. 

7.  Palmer  T.  BLAcsBcaif.  M.  T.  1822.  €.  P.  1  Bing.  61. 

The  ship  Juliana,  bound  from  the  East  Indies  to  London,  was  totally  lost  '^*  f^^ 
just  iMfore.  the*  termination  of  her  voyage.  The  freight  payable  to  the  plain-  Jhrt^JJ^*' 
tifis,  in  the  event  of  the  safe  arrival  of  the  ship,  would  have  be^n.  3068i. ;  but  gared  ehall 
out  of  tfaui  the  plaintifls  must  have  paid  699/.  99.  ibr  seamen's  wages,  pilotage,  recover  no 
Sght  dues,  tonnage  duty,  and  dock  dues,  from  which  payment  they  were  alto-  m<>re  than 
gether  exempted  by  the  losj^  of  the  vessel.  The  defendant  contended  that  the  ^.■"^*o*pK 
pl8tntti&  were  entitled  to  recover  from  the  insurers,  not  the  amount  of  tbe^^j"^^^ 
iposs  freight,  but  only  the  amount  of  the  npt  freight,  after  deducting  the  char- |,^coiitroll 
ges  which  the  plaintiffs  must  necessarily  have  incurred  hadthe  ship  arrived  in  ed  by  ni«ir. 
^aMj;  and  he  paid  into  court  sufficient  to  cover  his  proportion,  of  the  amount  ^ntileiHL' 
of  the  net  fre^ht.  H«  tX^iij 

IMIaSyC.  J.  The  evidence  in  support  of  the  usage  waa  as  strong  as  possible;  the  ^^^^^f™ 
erideoce  on  the  pa^  of  th^  defendant  only  of  a  negative  character;  and  I  put  it  trery* 
to  the  jury  to  consider  wlielher  the  usage  was  so  notorious  as  to  imply  a  know- 
ledge of  it  in  the  parties  to  the  action,  and  so  to.  form  a  part  of  their  contract. 
But  the  defendant's  counsel  contends  that,  admitting  the  existence  of  the  us- 
age, it  is  contrary,  to  law — contrary  to  the  very  principle  of  a  policy  of  insur-   r  594  1 
ance,  as  being  no  more  than  a  contract  for  indemnity — opening  a  wide  gate  to 
firaud,  and  hence  that  in  law  it  cannot  be  supported.     Without  givioff  any 
opinion  on  the  subject,  I  think  the  point  of  considerable  importance^  and  wor-^ 
tbr  of  further  consideration. 

VOL.  XI  !JX 


39«'  HS'SURANCE.^-JMortiK. 
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Pdicj  oa  S.Gleknie  ▼,  Lokdon  Assurancb  CoMPAXi^.  H.  T.  1814.  K.  B: 

ft^o?T/  2M.&S.  371. 

imaUr  aver     Insurance  at  and  from  C  to  L.  on  goods  in  a  ship  by  name,  until  the  aaine 
Bge,  when  should  be  (here  safely  discharged  and  landed,  rice  free  of  particular  average; 
the  ship      and  the  ship,  with  rice  and  other  goods,  arrived  within  the  limits  of  the  port  of 
was  wreck  L.;  but,  before  she  could  be  brought  (o  her  moorings  or  be  at  all  unleaded, 
«d,  and  thefm,  aground  and  was  wrecked,  aD<Fthe  whole. cargo  was  greatly  damaged,  and. 
so  Winff    ^^"^  taken  out  of  her  in  craft,  and  carried  lo  the  consignees  at  L.,  and  sold,  an4. 
greatly        produced  upon  the  whole  little  more  than  aufiicient  tO'pay  freight  and  salvage t 
damaged,    but,  the  rice  did  not  produce  sufficient  to  pay  the  fireight. 
^vas  taken       Per  Cur.     We  think  it  quite  clear  that  this  is  a  case  of  particular  average,^ 
not  in  ciaft  n^i]  qq^  ^  total  loss.     Inhere  has  been  an  arrival  of  the  ship  with  the  gooda,  at 
to'the"ce     ^^^^^  destination;  the  voyage  has  been  performed,  and  the  goods  have  come  to. 
Fignees  and  ^^®  hands  of  thc  consignees.     The  argument  is  built  upon  facts  which  are  not 
HoId;  the     in  the  case;  it  assumes  that  the  ship  did  not  arrive  in  port,  whereas  tberei 
rice  not  pro  seems  to  be  little  doubt  that  she  was  within  the  port,  when  she  took  tbe^^ 
docmg  Bttf  pilot  on  board.     Therefore,  this  is  not  a  case  of  total  loss  of  the  goods,  on  ac- 
Sar  Hie**     c^wn^  of  the  non-arrival  of  the  ship;  the  ship  bad  got  within  the  practicable  li- 
rharge  of    ^^^  ^^^  her  discharge;  it  is  only  a  case  of  particular  average.     In  the  case 
in  freight,  mentioned,  the  ship  was  lost  off  the  bar,  without  the  limits  of  the  harbour^ 
and  the       which- was  the  same  thing  as  if  she  bad  been  lost  on  the  high  seas;  there  wa» 
whotecnr  a  total  loss  of  voyage  as  far  as  respected  the  ship;  she  had  neither  arri  tred. 
fm  ^Vv^^  ^^^  could  she  arrive;  here  she  both  could  and  did  arrive..  Taking.it,  thesefore^, 
more  than  ^^^^  ^^®  ^^'^  ^°^  cargo < were  united  for  that  adventure,  there  the  conjoint  ad- 
•afficient  to  venture  of  the  ship  and  cargo  wa^  disappointed.     As  to  the  argument,  that  the^ 
pay  the      goods  did  not  produce  a  profit  to  the  assured,  that  depended  upon  the  state  of 
fi^ight  and  the  market;  tltey  might  have  produced  profit  in  a  season  of  scarcity.     But  we 
■tlvage;ii  cannot  look  to  that;  and  if  we  could,  it  appears  that  the  rice,  which  is  said  to 
that  iirii      ^®  totally  lost,  did  produce  975/.     Assuming  it  to  have  produced  nine-tenthe, 
vraaa  eaae  ^^^  ^^^^°  >^^  value,  that  will  not  make  it  a  total  loss. 

of  parties   9.  Taylor  v.  Curtis.  E.  T.   1316.  C.  P.  2  Marsh,  309;  S.  C.  Holt,  192;, 
lar average.  S.  C.  4  Campb.  337. 

This  was  an  action  o{ assumpsit ;  and  the  first  count  of  the  declaration  ^tat-v 
A***'?  JJ*    od  that  the  plnintif!V,  on  the  2nd  of  September,  1815,  were  owner»a>f  the  ship 
to^ne**        Hibernia,  which  was  then  proceeding  on  a  voyage  from  this  kingdom  to.thcL 
from  a  pri   ^^^^^  of  St.  Thomas,  with  a  cargo  of  merchandise,  of  the  value  of  21,000/.  on. 
▼ateer,  re    freight;  that  the  sn id  ship  was  attacked  by  certain  enemies  of  our  Lord  the 
aiatstheat   King,  viz.  persons  acting  under  the  authority  of  America,  who  endeavoured 
!3r*^L  ***'*' '°  capture  the  said  ship  and  cargo,  which  the  master  and  crew  resisted,  and  in 
off  the  pti  jj^g  proper  and  necesssary  defence  thereof,  and  in  endeavouring  to  preserve 
(  995  1  ^^^  ^am^e  frotn  capture,  thc  said  ship  and  the  furniture  thereof  were  greatly  da- 
reaches  her  f"*^®^'  ^^^  ^^^  plaintiffs  were  obliged  to  expend  the  sum  of  5000/.  in.irepair- 
port,  and    ^"f?  ^he  said  damage;  that  the  ship  and  cargo  were,  by  the  said  resistance  and. 
dl^llvera  her  defence,  preserved  from  capture,  and  afterwards  completed  the  voyage;  that. 
cargoMn    '  at  the  time  when  the  said  ship  was  so  attacked,  and  the  said  damage. a^d^ 
•!^**y».''2'^  expense  so  incurred,  and  during  the  said  voyage,  the  defendant  was  owner^of 
iK  cxpinS  P*^**^  of  the  goods  o*i  board,  of  the  vulue  of  lOOOF,,  and  was  benefitted  in  respect 
of  repair    "thereof  by  the  said  resistance  and  defence;  by  reason  whereof  the.defend*; 
ing  the'ahip  at)t,  as  such  owner,  became  liable  to  contribute  to  the  said  damage  ai>d  ex-, 
itor  of  cor  pet)se  as  a  general  average;  and,  in  consideration  of  the  premiseB,  praipised 
'°K  ^^        to  pay  the  plaintiff  so  much/as  he.was  liable  to  contribute;  and  that  he  was"  lin-^ 
tho°aailo»   ^^®  *^  contribute  the  sum  of  140/.     There  were  two  other  counts,  varying  th^* 
nor  of  the'  statement  of  the  facts,  another  of  indebita'is  a^wmp^t/  for  general  average,  and. 
amnmni      the  usual  jmoney  counts,  with  a  general  breach  to  thc  whole.     The  defendant 
tipn,  was    pleaded  non  assvmpsit.     It  appeared  from  the.  admissions,  on  both  sides,  that 
tHe  sobjeet  the'  Hibernia  sailed  from  Portsmouth  with  convoy  on  her  voyage  to  St.'Tho- 
ie**T     "•*'  ^°  ^^^  ^*^^^  oP  Nolwmber,  1 8 IS;  that  on  the  2nd  of  December  she  lost 
averag  .      ^j^^  convoy,  an^  on  the  11th  of  January,  being  then  in  sight  of  tome  of  the 
West  India  Islands^  she  saw  two  American  schoj^^ners,.  one  of  which  gave. 
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'^hase  and  cam9  ap  vfhh  her  about  eight  in  the  evening;  that  a  running  fight 

Vomttienced;' which  continued  the  whole  of  the  night,  during  which  she  sever  - 

ml  tiraea  beat  off  the  privateer;  that  she  came  to  an  anchor  in  the  harbour  cC 

"St.  Thomas,  on  the  next  day,  and  afterwards  delivered  her  cargo  in  safety; 

and  that  in  the  course  of  the  engagement  two  of  the  Hibernia's  crew  werfe 

IcVUed,  aeveral  wounded, 'and  considerable  damage  was  done  to  her  hull  and 

'rigging.     Gibtis^'C.  'J.  directed  a  -verdict  for  the  defendant,  subject  to  the 

opinion  of  the  C^ourt,  whether  the  plaintiff  was  entitled  to  recover  as  for  gene- 

iral  aveh^^. 

Per  Cur,  The  only  question  is,  whether  the  defendant  be  liable  to  contri^ 
.button  in  respect  of  his  part  of  the  cargo?  that  is,  whether  the  articles,  in  res- 
pect dfwhichthe  plaintiflfs  seek  to  recover,  do  or  do  not  fall  within  the  descrtp- 
lioo  of  general  average,  as  understood  by  the  mercantile  world  in  this  coul- 
try?  The  doctrine  of  general  average  has  its  origin  in  the  Rhodian  law,  as 
appears  by  Justinian:  '^  'Otnmuni  coniribtUume  sarciatur  quod  pro  omnibus  da-- 
turn  es<."  The  different  states  of  Burope  have  made  different  regulations  on 
this  subject,  all  of  them  professih)^  to  follow  the  Rhodian  law,  but  oHen  differ- 
ing from  each  other;  and  the  foreign  jurists  have  made  "^ry  different  com- 
ments upon  that  law.  In  this  country  there  are  no  local  regulations  on  this 
vnbject^  we  should^i  therefor^,  as  in  all  doubtfiil  cases,  resort  to  the  judgment 
^Df  our  mnnicipal  cdiirts,  if  this  point  had  ever  arisen  there.  The  damages 
'dlaimed  fall  under  three  denominations:  tst.  The  damage  done  to  the  vessel 
^d  nggin^  in  the  engagroent,  2nd.  The  expense  of  caring  the  wounded 
sailors.  And  Srd.  The  aiiimuliition  depended  in  the  defence.  There  id 
\ioihing  in 'any  of  the  foreign  jiiri^s,  which  Vve  think  ought  to  govern  us  on 
'tbese  points,  unless  they  had  been  supported  by  admitted  principles,  decided 
Authorities,  or  general  usage.  None  of  the  decided  cases  apply  to  the  pre- 
sent; and  we  have  unfortunately  been  so  long  engaged  in  war,  that  instances 
"bf  this  kind  must  frequently  have  occurred;  and  as  there   appears  to  be  no  ^ 

case  in  which  a  demand  Hke  the  present  has  b^een  made,  we  must  conclude    I  396^ 
*lh)m  that  silence  that  no  general  usage  which  could  justity  such  a  demand  has 
"excited,  and  therefbre  that  such  losses  cannot  betaken  to  fall  within  the  prin- 
t^i^le  of  general  <lverage.     If  it  oould  be  shown  that  such  losses  do  fall  within 
the  general  principle,  we  agree  that  the  plaintiffs  would  have  been  entitled  to 
Tecover,  thou|h  this  had  been  the  first  case  in  which  such  a  demand  had  been 
made.     Bat  there  is  great  doubt  on  the  subject,   and  the  inclination  of  our 
mind  is,  that  they  do  not.     It  is  true,  the  determination  to  resist  was .  resolved 
on  for  the  general  interest;  but  stiH  it  is  not  like  the  case  of  casting  goods  over- 
board for  the  general  benefit.     The  loss  fell  where  the  chance  of  war  directed 
it,  and  where,  therefore^  in  point  of  justice,  it  ought  to  fall.  ^  If  this  opinion 
4)6  raht,  the  plaintiffs  are  not  entitled  to  recover. 
•JO.  CoviNOToif  V.  Roberts.  H.  T.  180a  C.  P.  2  N.  R.  378;  S.  C,2  Marsh. 

Ins.  647.  [f  ••*»?• 

Action  on  a  policy  of  insurance.  The  Nancy  was  captured  by  a  French  JJi^^'p^  * 
^privateer,  but  on  account  of  a  heavy  gale,  and  the  sea  runninff  high,  the  priva- from  «  pri 
'tear  could  not  take  possession  of  her;  it  appeared  that  the  P^^ancy,  in  order  to  vauer,  car 
"escape  from  the  privateer,  carried  an  unusual  press  of  sail,  in  consequence  ofry  ^n  aaa 
wbich  she  was  much  strained,  opened  most  of  herseams,  and  carried' away  the  "^^^  P'«"  ^• 
liead  of  her  mainmast,  but  finally  succeeded  in  getting  away.  »A  verdict  was  ta-  g^^.^*^*^ 
ken  for  1001:  subject  to  the  award  of  an  arbitrator,  who  was  to  ascertain  the  gluing  a 
"amount  of  tl^e  average  between  the  parties.  way,  bat 

Per  Cur,     In  the  case  of  Berkley  v.  Presgrave,  1  East,  220,  there  was  an  instain 
-article  given  ap  for  the  benefit  of  the  whole  concern.  A  cable  was  sacrificed.  dAmags  in 
'^  The  language  of  Mr.  Justice  Lawrence  is,  that  all  loss  which  arises  in  cense-  '^-   •"]''  * 
quence  of  extraordinary  sacrifices,  or  expenses  irtcurred  fur  the   preservation  ^f.^J^r  ^ 
*    of  the  ship  and  cargo  come  within  the  description  of  general  average.     This  &  general, 
is  only  a  common  sea  risk;  if  the  weather  had  been  rather  better,  or  the  ship  aveiaga. 
stronger,  nothing  might  have  happened.     The  word '^  particular"  may  be  in* 
iMTttd  in  the  order. — ^Rule  discharged! 
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...  Vl.  JfAcksoJrr.CHABNocK.  E.T.  1800.  K.  B.  ST.R609.  . 
Wlm,  fw  "Ae  plaintifi;  Jackaori',  waa  ownar  of  the  Britannia  in  1706,  and  the  other 
^  wMj  daintifi;  Stewart,  was  captain  of  the  a&nde.  t>a  tlie  Idth  of  Notember,  179^, 
^ilH!^^  JackaoH  let  to  hire  the  ahip  for  a  voyage  from  London  to  India,  and  back  a- 
It  iMeooMB  ^  ^^  ^^  defendant,  who  had  contracted  to  furniah  to  the  East  India  Cooh 
dUri^^  P^iny  ^^ra  ahipa  for  their  trade.  The  afcip  arriTed  nsafely  at  Bengal  on  the 
Vbyagato  10th  of  December,  1707.  After  being  surveyed  bv  the  Eaat  India  Com- 
pvtinto  pany'a  oflScera,  and  reported  seaworthy ,  she  left  Bengal,  laden  with  goods 
port  to  rAt  fof  ji,^  East  Irtdia  Company, to  whom  the  ship  wiS  let  by  the  defendhat.  On 
ilioo^poa.0^1^^  25nd  of  the  same  month  it  was  discovered  that  sh^  had  sprung  aleak,  an^ 
W  sot  a  MD  which  leak  gained  upon  tjie  ship,  notwithstanding  the  exertions  of  every  part 
oral  aTof     of  the  creW  to  keep  it  under.     A  conddltation  was  holden  by  the  officers  of 

Tthe  ship,  who  were  unanimously  of  opinion  that  it  was  necessary  for  the  corn- 
Si?  ]  moasafety  that  tlie  ship  should  be  lightened  as  tfboh  as  fKNSsible  of  those  ma- 
terials and  part  of  the  cargo,  waa.tbereupon  thrown  ovirrboard;  and  in  conae- 
'duence  of  the  ship  being  thus  lightened,  she  arrii^d  in  Tkble  Bay  at  the 
Cape^of  Good  Hope  on  the  16th  of  February,  1797;  immediately  on  her  ar- 
ViVal  at  the  Cape,  the  ship,  with  the  concurrence  and  approbation  of  the  ^1^^ 
for  all  pities,  was  surveyed,  and  that  on  survey  it  was  found  that  she  eoola 
not  proceed  Co  England  Without  being  repaired,  and  that  she  could  not  be  rer 
^red  without  having  her  cargo  tikkeu  out  j  a  ship  called  the  Bombay  Cawe 
was  therefore  hired,  on  board  qf  which  the  ca<g6  was  placed,  and  the  Britaor 
aia  was  thereupon  repaired.  iTbe  amount  of  the  repairs  and  other  necessaiy 
incidental  churges  connecfed  with  the  repairs,  together  with  the  expenses  ol 
maintaining  the  crew,  amounted  to  4,395/.  4s.  6d.  As  sooa  as  P<)^^^^ 
bargo^as  reshipped,  the  ship  proceeded  with  the  utmost  despatch  to  St.  HeW 
"ena,  in  her  way  to  England;  and  after  being  captured  and  recaptured  in  the 
couiae  of  her  voyage  from  thence  to  England,  she  arrived  safely  at  the  port  of 
tendon,  on  the  5th  of  October,  4798,  and  there  landed  and  delivered  what  re- 
mained of  her  cargo  into  the  Company's  warehouses.  The  question  for  tho 
''opinion  of  the  Court  arose  solely  on  the  cohstrUctibA  df  the  chifrter-^^airQry 
and  Was,  whether  or  not  the  defendant  waa  only  liable  to  inich  general  aver- 
'^e  aa  arose  on  the  goods  thrown  overboart',  or  also  to  general  average  on  \ha 
Repairs  and  other  expenses  at  the  Cape  of  Good  Hope. 

Per  Citr,  This  is  not  a  question  of  general  average,  but  on  the  construcr 
Ition  of  this  cfiarfer-paity ;  namely,  whether  or  not  all  the  damages  done  to  iha 
ship  dhrih^'the  whble  voyage  were  to  be  repaired  by  the  owners?  And  oa 
^this  questibi^  the  second,  tenth,  and  twenty-second  articles  seem  decisive  a- 
'^gtiinst  the  plaintiffs.  By  the  second  it  was  stipulated  that  the  vessel  should, 
'at  her  departure  outwards  and  homeward:^,  and  also  during  the  whole  of  the 
'said  voyage,  be  kept  strong  and  tight  at  the  owners^  expense.  By  the  tenth 
it  is  particulhrly  provided,  that  the  defendant  might,  at  any  time  during  the  Voy- 
age, survey  the  ship,  and  if  any  thing  were  wanted  or  deficient,  the  owneri 
would  supply  it.  Now,  on  her  arrival  at  the  Cape  of  Good  Hope  something 
was  wanting,  and  therefore  that  should  have  been  supplied  at  the  expense  of 
the4>wners.  The  eighteenth  article  also  afTordd  a  strong  argument  against 
the  plaintiffs;  by  that  the  parties  agreed  that,  for  the  preservation  of  the  ship 
or  carg;6,  the  defendant  should  contribute  his  proportion  of  a  general  average 
in  respect  of  sueh  goods,  and  that  ahows  that  he  waa  npt  to  be  liable  to  gener^ 
al  averajp^e  in  other  cases. 

12.  Da  Costa  v.  Newnmam.  E  T>   1788.  K.   B.  2  T.  R.  407.     S.  P.  Pow- 
er v.  WhItmore.  E.  T.  1816;  K.  B.    4  M.  &  S.  141. 
When  a  T^^^  ^^^P  injured  ihet  with  an  accident  in  the  course  of  her  voyage  from 

ship  ifl  do  Leghorn  to  London,  and  was  obliged  to  put  into  Nice  to  repair;  advice  thei^ 
Uined  by  of  was  transmitted  to  the  owner  (the  plaintiff ),  and  that  it  was  necessary  to  uil- 
«a  embar  j^^^  |||q  vessel,  and  that  a  considerable  expense  must  be  incurred.  This  ac^ 
MM  ofwa  <5®""'  ^^  coibniunicated  by  him  to  the  underwriters  at  the  same  time  thai  h* 
(■•and  pro  axpressed  his  desire  to  abandon.  An  altercation  arose  between  them  upo& 
vS^asiUlb  diisliubjeGt,  he  being  dediro\is  of  abandwing  altogether,  and  they  tasisting  afh 
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on  the  vaMel's  being  repaired,  and  telling  him  to  pay  the  tradeamen's  biUe.  [  998  ] 
He  conaented  at  laat,  however,  that  the  repaira  should  be  done,  bat  refused  to  ■olalv  aa 
adTaoee  any  osonej,  in  consequence  of  which  it  became  necessary  to  take  up  ^^    ''^^ 
a  laige  aum  on  a  bottomry  bond,  which  was  accordingly  done.     Before  theP^^|^^ 
.Yepaira  were  began  the  crew  were  discharged,  and  several  of  them  aflerwards  j^^  of  ■«■ 
hired  at  different  times,- al  so  much  per  diem,  to  assist  in  the  work.     The  ship  •▼•»(«.« 
waa  refitted  and  resumed  her  voyage,  and  gained  freight  afterwards.     When 
ahe  arrived  at  her  port  of  discharge  application  waa  made  to  the  underwri* 
ten  to  take  up  the  respondentia  bond,  which  they  refused  to  do,  and  therefore 
lAe  vessel  was  obliged  to  be  sold  in  order  to  satisfy  that  debt,  so  that  ahe 
iMver  was  in  the  free  possession  of  the   plaintiff  again.     The  amount  of  the 
ntpmidmUa  bond,  together  with  the  interest  due,  waa  678/.,  and  the  ship  sold 
§0r  €00  guineas.     Under  these  circumstances, 

Buller,  J.,  stated  that  it  had  been  agreed  at  the  trial,  and  he  had  ao  slated 
it  to  the  jury,  that  there  had  not  been  a  total  loss  at  Nice ;  for  though  the  plain-  . 
tiff  had  offered  and  was  entitled  to  abandon,  yet,  in  truth,  he  had  not  abandon- 
ed. Then,  considering  it  only  as  an  average  loss,  the  question  was,  whether 
the  underwriters  should  be  liable  for  the  full  amount  of  the  insurance  ?  The ' 
bottomry  bond  waa  only  600i.,  but  the  ahip  never  came  free  into  the  plaintiff 'a 
hands;  for,  in  consequence  of  the  refusal  of  the  underwriters  to  discharge  it, 
the  waa  obliged  to  be  sold.  He  thought  that  as  for  all  the  subsequent  injury 
which  haa  accrued  to  the  plaintiff  in  consequence  of  that  refuaal,  and  by  which 
the  pUinCi/T  was  damnified  to  the  whole  amount  of  the  insurance;  the  under- 
writani  were  liable,  because  it  waa  their  own  fault  in  not  taking  up  4he  bond 
for  the  expenses  of  those  repairs  which  have  been  incurred  by  their  own  ex- 
press directions.  Then  the  only  remaining  question  was,  how  the  average 
should  be  calculated?  As  to  that,  he  said,  four  or  five  different  methods  had 
been  delivered  in  to  him,  which  were  then  in  court;  one  of  these  was  a  peper 
delivered  in  by  the  defendant,  which  he  should  at  once  lay  out  of  the  question; 
for  in  that  one-third  of  the  sum  charged  for  repairs  was  taken  off,  which  wia 
the  uanal  sum  allowed,  in  respect  of  new  work  for  old.  Now  this  was  tiever 
allowed  unless  the  ship  got  into  the  possession  of  the  owner  again;  for  the  us- 
age inthai(  case  was  founded  upon  the  idea  that  the  owner  got  the  ship  the 
iMBtier  for  the  repairs;  therefore,  that  the  rule  did  not  apply  in  thia  case.  As 
(o  another  article  respecting  frei|ht,  there^s  no  doubt  but  that  the  freight  muat 
centribute  to  the  general  leverage. 

The  grounds  on  which  the  rule  for  a  new  trial  had  been  obtained  were,  tliat 
in  the  aeeount  of  the  charges  and  expenses  incurred  at  Nice,  and  for  which 
the  bottomry  bond  has  been  given,  there  were  many  articles  for  which  the  un* 
derwriters  on  the  ship  were  Dot  liable,  such  as  the  charges  for  wages  and  pro- 
visions, shipping  and  unshipping  the  cargo,  warehouse-room,  taking  care  df  . 
the  cargo,  &.c  j  that  besides,  at  the  time  of  the  accident  there  was  above  SOOi.  [  399  1 
^iue  for  fi  eight,  no  part  of  which  was  applied  to  these  purposes,  which  would 
have  superseded  the  necessity  of  taking  up  so  large  a  sum  on  respondentia; 
and  again,  that  no  allowance  had  "been  made  for  thirds  in  the  repairs,  which 
the  underwriters  were  ^iricied  to  by  the  usage  of  trade;  and  also  upon  an  affi- 
davit that  tfie  amount  of 'the  "goods  had  been  undervalued. 

Ar  Cur.    General  average  must  be  proved  by  them;  there  was  no  propor- 
tion agreed  on  at  the  time  they  directed  the  repair;  they  were  bound  in  the 
%rst  instance  to  pay  the  whole  amount  of  the  bond.     This  is  not  like  the  ease 
put  of  a  total  loss,  without  benefit  of  salvage,  for  the  plaintiff  agrees  to  allow 
^that;  nor  ia  it  like  the  case  where  there  is  an  eleetion  in  the  party  to  abandon 
or  n6t,  ^here  that  election  must  be  made  either  quo  way  or  the  other;  for  here 
by  the  consent  of  the  underwriters  the  plaintiff  has  steered  a  middle  course; 
they  pointed  out  to  him  what  he  should  do,  and  they  must  abide  by  the  conse- 
*qu#aces  of  there  interference.     As  to  its  not  appearing  that  any  specific  de- 

*  Praight  H  liablo  to  contribote  ta  general  average;  see  Williams  V.  London  Aaaorance 
CsflipaBy,  1  M.  fc  S.  818;  8,  P.  Da  Cotta  v.  Newnham,  2  T.  R.  407;  8.  P.  Coi  v.  Sorry; 

4  M.  4  8.  lee. 
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itkni  was  made  upon  the  defendant  for  his  share,  it  woold  be  monstroUa'to  Ye^ 
quire  that  the  particular  portion  of  each  individual  should  be  separately  de- 
manded, when'thej  ttre  all  acting  as  a  body;  a  demand  upon  anyone  of  them, 
with  that  view,  was  sufficient.  Then  the  case  is  reduced  to  a  mere  question  of 
damages:  Ist.  As  to  the  one-third  for  repairs;  I  have  already  given  it  as 
my  opinion  that  the  underwriters  were  not  entitled  to  it,  because  the  plaintiff 
never  had  the  ship*  again.  2nd.  As  to  the  wages  and  provisions ;  that  is  not 
like  the  case  where  a  ship  is  detained  by  an  embargo,  where  the  Court  have 
said,  thai  the  expense  shall  fdl  on  the  owner  only,  and  the  freight  must 
bear  it;  but  this  is  a  question  of  general  average,  the  ship  having  been  oblig- 
ed to  go  into  port  for  the  general  benefit  of  the  whole  concern.  A  passage 
from  Beawes  is  mentioned  in  Park,  143.  showing  the  law  in  foreign  countries 
upon  the  subject  that  when  a  ship  is  forced  by  a  storm  to  enter  into. a  port -to 
repair  the  damage  she  has  suflered,  if  site  cannot  continue  her  voyage  without 
an  apparent  risk  of  being  lost,  in  such  case  the  wages  and  victuals  of  the 
crew  are  brought  into  an  average  from  the  day  it  was  resolved  to  seek  a  port 
to  refftthe  vessel  to  the  day  of  her  departing  from  it,  with  all  the  charges  of 
loading,  unloading,  anchorage,  pilotage,  and  every  other  expense  incurred  by 
this  necessity.  But  I  do  not  know  that  this  point  has  ever  been  settled  in  Eng- 
land. There  is  one  case  mentioned  in  the  same  book  (Park,  142),  where 
Lord  Mansfield  seemed  to  approve  of  this  rule;  but  it  is  not  necessary  io  de-^ 
termine  that  point  now;  for  it  appears  that  the  crew  had  been  all  discharged, 
^  and  these  men  were  only  employed  as  common  workmen.  As  to  the  difiet'^ 
•  ence  in  the  value  of  the  goods,  as  it  is  now  stated,  Ihat  only  makes  a  difference 
of  two  and  a  half  per  cent.,  which  is  not  a  sufficient  ground  for  anew  trial,  in- 
aamiich  as  it  appears  that  the  verdict  has  been  taken  for  ten  per  cent,  less  than 
the  plaintiff  is  entitled  to.  On  the  whole,  I  am  of  opinion,  that  this  rule  should 
be  discharged:  Ist.  Because,  under  the  interference  and  directions  of  the  un- 
derwriters, and  their  subsequent* conduct  in  refusing  to  pay  the  bottomry  bonds^ 
they  are  liable  for  all  the  damage  which  has  happened  to  the  plaintiff;  and 
2nd.  Because  this  is  a  question  of  general  average,  and  the  ship,  goods^  an4 
f  Ann  ^'^'S^^  should  all  contribute  their  several  proportions, 
irth^  ■  ^^-  Plummur  v.  Wildman.  H.  T.   1815.  K.  B.  3  M.  &  S.  486. 

whole  ail         '^^  material  facts  were,  the  ship  Cambridge,  of  which  the  plaintiff's  wer6 
vMtorv  if    ^^^  owners,  sailed  on  the  26th  of  April,  from  Kingston,  in  Jamaica,  wher^ 
IB  jeopardj  she  was  loaded  with  a  cargo  for  London,  consisting  of  sugars  and  mm,  a  part 
sDd  a  Mcri  of  which  belonged  and  was  consigned  to  the  defendant  by  bill  of  lading,  de- 
fica  if  made  lif  arable  to  him  in  I^ndon,  he  paying  freight  with  primage,  and  average  ao^ 
oMtei^l  to  ^*"**^''^-    ^  ^^y  ^^  *^o  after  the  ship  sailed,  and  while  she  was  in  the  proae- 
what  panic  ®".^*<^  ®^  ^®'  voyage,  she  was  run  foul  of  by  a  brig,  which  was  unavoidably 
alar  eaose  driven  against  her  by  the  violence  of  the  wind  and  weather;  by  which  acci- 
ihedamag  dent  her  false  stem  and  knees  were  broken,  and  the  master  was  in  conse- 
ea  may  be  quence  ohliged  to  cut  away  part  of  the  rigging  of  her  bowsprit,  and  to  return 
to^eotliT     **^  Kingston  to  repair  the  damage  sustained  by  the  accident  and  the  cutting 
the*party  to*^^*^^*     The  ship  could  not  have  prosecuted  her  voyage,  nor  could  she  hare 
ooBtriba      ^^P^  ^^^  ^^  ^^^  safety,  without  returning  and  reparing.     Upon  her  return 
tioaa  aa  for  the  cargo  was  necessarily  unloaded  and  warehoused,  in  order  that  such  tem- 
a  general    porary  repairs  might  be  done  as  would  enable  her  to  prosecute  her  voyage; 
average,      and  the  master,  towards  defraying  the  expenses,  sold  twelve  hogsheads,  three 
tierces  of  sugar,  and  two  puncheons  of  rum,  one  of  which  was  part  of  the  de- 
fendant's consignment,   and  was  sold  for  15/.     When  the  repairs  were  finish- 
ed, the  remainder  of  the  cargo  was  reloaded,  and  the  ship  proceeded  to  Lon- 
don and  delivered  it  to  the  defendant  and  the  other  consignees.     Afler  the 
ship's  arrival  in  London,  she  underwent  a  more  efl'ectual  repair  of  the  dam- 
age, the  expense  of  which  the  plaintiffs  did  not  include  in  their  claim  for  con 
tribution;  but  they  claimed  in  respect  of  the  sums  to  be  disbursed  by  them  at 
Jamaica  in  consequence  of  the  accident.     The  particulars  of  the  disburse- 
ments, in  respect  of  which  the  plaintiffs  claimed,  contained  amongst  other  dia* 
bursements^  for  pilotage  into  Kingston^n  the  ship's  retaro;  for  survey ing  aa^ 
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itpeertaininc  the  damage,  nnd  repairing  the  same,  smiths^  and  carpenters'' 
work,  and  K>r  materials;  for  wharfage  and  .cooperage  on  landing  and  stowing 
the  goods  during  the  repairs;  for  reloading;  for  the  master's  expenses,  five 
dollars  per  diem,  during  the  unloading,  repairing,  and  reloading;  for  crimpage, 
to  replace  deserters  during  the  repairs,  &c.     And  the  question  made  was, 
whether  this  .was  a  case  of  general  average,  and  if  it  were,  to  what  extent? 
it  heing  agreed  that  when  the  Court  should  pronounce  the  rule,  if  they  should* 
be  of  opinion  (hat  the  defendant  was  liable  to  any  part,  the  amount  should  be* 
settled  by  arbitration.     If  the  defendant  was  not  liable  beyond  15^,  for  which- 
his  puncheon  of  rum  was  sold,  a  nonsuit  to  be  entered. 

Per  Cur.  If  the  return  to  port  was  necessary  for  the  general  safety  of  the^ 
whole  concern,  it  seems  tluit  the  expenses  unavoidably  incurred  by  such  neces- 
sity may  be  considered  as. the  subject  of  general  average.  It  is  not  so  much 
a  Question,  whether  .(he  first  cause  of  the  damage  was  owing  to  this  or  that  ac- 
cident of  the  elements,  or  the  collision  of  another  ship,  as  whether  the  effect  [  401  J  ' 
produced  was  such  as  to  incapacitate  the  ship,  without  endangering  the  whole 
concern,  from  farther  prosecuting  her  voyage,  unless  she  returned  to  port  and 
removed  the  impediment.  As  far  as  removing  the  incapacity  is  concerned  all 
are  equally  benefitted  by  it,  and  therefore  it  seems  reasonable  that  all  should 
Qontribute  towards  the  expenccs  of  it;  but  if  any  benefit  (uUra^  the  mere  re- 
moval of  thij  incapacity,)  should  have  accrued  to  the  ship  by  the  repairs  done, 
inasmuch  as  that  will  redound  to  the  particular  benefit  of  ihe  ship  owner  only, 
it  will  not  come  under  the  head  of  general  average,  but  that  will  be  a  matter. 
of  calculation  upon  the  adjustment  The  amount  of  the  expences  of  repair- 
ing to  be  placed  to  the  account  of  general  contribution  must  be  strictly  eon- 
fined  to  the  necessity  of  the  case,  and  the  arbitrator  will  have  to  determine 
how*much  was  expended  upon  such  repairs,  as  were  absolutely  necessary  to 
the  enabling  the  ship  with  her  cargo  to  prosecute  the  voyage;  and  for  so  much, 
and  no  more,  the  defendant  will  be  liable  to  contribute.  As  to  the  charge  for 
the  captain's  expences  during  the  unloading,  repairing,  and  reloading,  the  A^vsmsI 
shipowner  must  bear  the  captain's  expenses  in  part,  and  crinipage  must  be  dis*  ^'^^  V*  d 
allowed;  it  does  not  come  under  general  average.  tookVoimrf 

14.  IiKARN£  V.  Edmunds.  M.  T.    1819.  C.  P.  4  Moore,  15;  S.  C.   1  B.  &on  two  me 

B,  388\  •     ^  cewWe 

Policy  of  insurance  upon  ship  and  goods  from  Newfoundland  to  Waterford  day*  in«e 
and  Cork,  or  Cork  and  Wale rford,  both  or  either,  including  aU  risk  in  craft  JJMS'P  Cork 
to. and  from  the  vessel.     It  appeared  that  the  captain  took  pilot  at  the  entrance  ^^J  xbeii 
of  Cork  Harbour;  that  on  the  Ist^f  January,  1819,  in  the  progress  up  the  bar-, ecj^n^^f^ 
hour  the  vestiel  took  ground  from  shallowness  of  water,  and  remained  so  pilot;  sad, 
aground  for  eight  hours,  until  the  tide  enabled  her  to  float;  that  on  the  Srd  of beingafter 
January  she  took  the  ground  from  the  same  cause,  at  nine  o'clock,  and  re-  '^  .    JJ"^*^ 
maiaed  for  eleven  hours,  .until  again  floated  by  the  tid§;  that  on  the  3rd,  ^^o^oJ^^J* 
pilot  still  remaining  in  command,  the  vessel,  was  under  bis  direction,  moored  ^Mthy^^n 
during  high  water  at  Pope's  quay,  where  she  was  to  discharge  her  cargo  ofonber 
fish,  and  on  the  ebb  of  the  tide  took  the  ground,  made  a  lust,  and  lay  on  her  breadAide 
broadside  for  two  whole  tides,  by  which  the  vessel  and  cargo  were  much  in-  by  the  re 
-jured.     The  taking  the  ground  in  manner  abovementioned  was  »*»*«.<^  ^J^  *Sie  fide,  * 
witness  to  be  no  more  than  is  usual  with  all  vessels,  of  the  same  class,  in  P^■o-J^^d  receiv 
needing  up  Cork  river.     The  jury  concurred  with  Dallas,  C.  J.  in  thinking  ^d  a  eontidr 
t)Mit  this  was  not  a  stranding,  and  found  a  verdict  for  the  defendant.  arable  {iijii« 

Pallas,  C«  J.     I  had  no  doubt  at  the  trial;  and  I  have  none  now.     Thisrvr  Kjild, 
€|vent  happened  in  the  ordinary  course  of  navigation;  and  if  it  be  held  a  slrand-r^Jj^J^ '"» 
ing,  every  vessel  which  goes  up  the  river  at  Cork  must  cause  a  loss  lo  the  »'**„ro„j}„g 
surers.     In  Cajruthers  v.  Sydebolham,  the  vessel  was  moored  contrary  to  the  within  tM 
lUFual  way,  out  of  the  usual  place,  and  against  the  express  orders  of  the  cap- inaaniilg  ^f 
tain.     Here  the  vessel  was  proceeding  in  the  ordinary  way;  and  if  this  be  that  term 

•  A  ship  bein^  captured  by  a  privatoe",  efcnpas  by  usiiijj  a  prosa  of  pail,  bill  in  so  ^^»»K  VL'tJ  "*? 
•nOera  material  damage;  h&M,  that  Uiih  was  not  a  genera!  av«ran«,   but  a  purtiallo!««,  fofOranaoiD. 
which  tlie  undcrwrilcrd  were  liable :  teo  Covingtoo,  v.  Roborlt,  2  N,  R.  878;  S.  C.  2  Marsh. 
ln£S47;      -  '  " 
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held  a  straoding,  all  insurance  to  the  port  of  Cork  (where  vessels  are  obligedf 
to  take  the  sround)  must  cease.     Before  the  port  of  Bristol  was  improved^ 
every  vessel  which  arrived  there  was  obliged  to  take  the  ground. 
r  402  ]  1^-  HARMAif  V.  Vaux.  T.  T,  1813.  N.  P.  3  Campb.  429. 

Whera  B         The  policy  contained  the  usual  memorandum,  warranting  corn  free  from. 
•bip*8  ttrtk  average,  unless  general,  or  the  ship  be  stranded.     Aa  the  ship  was  proceedr 
l"ff  tJM        ing  down  the  river  from  Limerick,  and  was  proceeding  off  Scakry  Islandy  the 
^'"from    ^>^d,  which  was  moderate,  suddenly  took  her  ahead,  and  she  went  on  diore 
aeddjot      '^eTU  foremost.     There  she  remained  fast  fdr  two  hours,  till  the  tide  flowed, 
and  if  oat    when  she  got  off  and  proceeded  on  her  voyage.     A  witness  stated  that  she 
oftbeaiaal  must  have  strained  a  good  deal  while  lying  on  the  f^round;  but  when  she 
conna,  it  ii  again  floated,  it  was  not  perceived  siie  had  sustained  any  injury.     On  her  ar- 
*  .■?*"**l"*  rival  at  Oporto  the  barley  was  found  considerably  dama|2[ed;  she  experienced 
Mlier.        stormy  weather  on  her  passage  thither.     The  only  question  was  whether,  the 
ship  had  been  stranded  within  the  meaning  of  the  memorandum.^     It' was  for 
the  defendant  contended,  that  it  must  be  a  stranding  from  which  a  reasonable 
presumption  arises  that  the  cargo  has  been  damaged.     If  there  was  evidence 
that  any  damage  had  been  produced  by  the  ship^b^ing  aground,  then,  it  fulfil- 
led the  condition,  and  rendered  the  underwriters  liable  for  any  average  ipas. 
that  occurred  from  that  or  any  other  cause.     But  for  this  purpose  it  was.not 
enough  that  a  ship  should  be  left  dry  for  an  hour  or  two  on  a  mud  bank,  in  a^ 
river — a  circumstance  perpetually  happening,  without  being  considered  a^ 
mischance. 

Lord  Ellenborough.  I  make  no  doubt  that  was  a  lery  sound  construction, 
of  a  fiscal  law;  but  I  ^in  of  opinion  there  was  here  a  clear  stranding,  within 
the  meaning  of  the  memorandum.  It  is  not  merely  touching  the  ground  that 
constitutes  a  stranding.  If  the  ship  touches  and  runs,  the  circumstance  i|3  not, 
to  be  regarded;  there  she  is  never  in  a  quiescent  stq|e;  but  if  she  if  f^jrced^ 
ashore,  or  is  driven  on  a  bank,  and  remains  for  any  time  upon  the  ground,  this^ 
is  a  stranding,  without  refi^rence  to  the  degree  of  damage  she  thereby  sustains. 
To  remove  all  doubt  upon  the  question,  this  clause  is  introduced.  The  strand-, 
ing  is  a  condition  precedent;  and  when  that  is  fulfilled  the  warranty  against 
particular  average  ceases  to  have  any  operation. 

le.  Burnett  v.  Kensington.  E.  T.  n97.  K.  B.  7  T.  R.  210;  S.  C.  1  Esp. 
417.  S.  P.  M^DouGLEv.  Royal  Exchange  Assurance  Compant.  H. 
T.  1816;  N.  P.  4  Campb.  284, 
If  tha  ship  ,  The  plaintiff  on  the  15th  of  January,  1795,  caused  the  assurance  in  qucs- 
baatraodadtion  to  be  made  upon  a  cargo  of  fruit  on  board  the  ship  Commence.     The  de- 
intka         fendant  subscribed  the  same  for  150/.     The  plaintiff  was  interested- in  the 
cMfae  of    cargo  beyond  the  amount  of  the  sum  insured,  and  the  assurance  was  effectecl 
Umii^^^  in  his  name  and  for  his  benefit.     On  the  30th  of  November,   1794,  the  ship* 
writanara  M>l®d  with  convoy  from  Malaga  with  her  cargo,  consisting ^f  oranges  and  le- 
liabla  for    mons,  to  be  delivered  at  Portsmouth  and  Plymouth,  and  afterwards  parted 
tha  avaraga  with  her  convoy  in  a  gale  of  wind.     On  the  S9th  of  January,  1795,  m  the* 
laaaon  tha  course  of  hei  vovage,  she  arrived  off  Scilly,  and  between  the  hours  of  seven. 
maiBorair    *^^  '^'^^  ^"  ^^^  morning  of  that  day  struck  upon  a  sunken  rock,  about  three! 
dam  arMMs^®*^^^  ""^  ^  half  from  the  land  of  Scilly;  but  she  did  not  remain  on  the  rock, 
fi«m  tha     ^^^  in  consequence  of  the  striking  thereof,  several  of  hfr  plapks  were  started/ 
yaaila  af iha  and  the  water  immediately  after  flowed  into  thejiold  i|n<|':Over  the  cargo,  and^ 
aaa,  thoash  continued  to  increase  in  the  hold  for  about  three  hours  and  a  half.     About 
tha  tota  a    ^^*^^®  o*clock  on  the  same  day  the  ship  was  stranded  upon  th^  beach  of  Scilly; 
rifaa  from    "^*  ^"^  ^  stranded  by  the  captain  under  the  directions  of  a  pilot  who  had^ 
thaa^t  of    come  on  board  her  from  the  shore,  in  order  to  save  the  ship  and  cargo.     The, 
■fraading.    ship  continued  some  time  upon  the  beach,  during  which  the  water  again  flow-. 
'[  40S  ]  ed  in  and  over  part  of  the  cargo  at  the  return  of  the4ide.     The  ship  afterwards 
'  proceeded  on  her  voyage  and  arrived  at  Plymouth  on  the  S4th  of  iFebruary; 

following  with  the  greatest  part  of  her  cargo.  The  cargo  of  fruit  was  very 
much  damaged,  and  a  small  part  thereof  left  at  Scilly,  being  entirely  unfit  for 
i|se .     The  ship  received  no  aamage  in  consequence  of  the  $tranding.     The  dmr. 
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mage  she  received  was  entirely  from  the  rock  on  which  she  struck^  part  ofthc 
damage  the  cargo  received  was  occasioned  by  the  water  flowing  into  the  ship 
previous  to  her  being  laid  on  the  beach,  and  part  was  occasioned  by  the  water 
that  flowed  in  subsequent  to  the  time  of  her  being  laid  on  the  beach.  But  the  cause 
of  the  wnter  flowing  in  arose  entirely  from  the  ship  striking  on  the  rock,  and  not 
from  any  mischief  done  to  the  ship  by  stranding.  The  question  was,firsl,whether 
the  plalntifl'were  entitled  to  recover  for  all  the  damage  received  by  the  cargo?  if 
he  were  then  the  verdict  was  to  stand;  or  secondly  whether  the  plaintiffwere  enti- 
tled to  receive  for  such  part  only  ofthc  damage  as  was  occasioned  to  the  cargo 
by  the  water  that  flowed  in  subsequent  to  the  time  ofthc  ship  being  laid  on  the 
beach?  In  that  case  a  verdict  waste  be  entered  for  £ — .  But  if  the  Court  should 
be  of  opinion  that  the  plainti^  was  not  entitled  to  recover  any  thing,  then  a 
verdict  was  to  be  entered  for  the  defendant.  Although  the  jury  found  that 
part  of  the  damage  happened  afler  the  stranding,  it  also  found  as  a  fact  that 
the  ship  received  no  damage  in  consequence  of  the  strand'mg;  and  if  the  ship  had 
not  been  stranded,  both  the  ship  and  cargo  would  have  been  totally  lost.  The 
question,  therefore,  is,  whether  an  average  loss  is  payable  to  any  amount, 
however  great,  from  whatever  cause  the  loss  may  arise,  if  the  ship  happen  to 
be  stranded? 

Per  Cur.     Now,  considering  how  extremely  inaccurate  a  policy  of  insur- 
ance IS  penned,  we  think  that  too  great  stress  ought  not  to  be  laid  on  the  pre- 
cise words  used  in  it.     If  the  exception  in  the  memorandum  bo  confined  to 
losses  arising  from  the  stranding,  it  must  be  from  this  consideration,  that  other- 
wise it  would  be  a  temptation  to  the  master  to  strand  the  ship,  if  .any  trifling 
damage  were  done  to  the  cargo,  to  enable  the  assured  to  recover.     On  the 
other  hand,  if  nothing  can  be  recovered  from  the  insurers  but  (or  damage  aris- 
ing from  the  stranding,  it  would  be  the  interest  of  the  master  to  desert  tne  ship 
whenever  a  stranding  happened,  and  when  there  would  be  a  total  loss.     How- 
ever, in  a  case  where  words  of  the  policy  arc  inaccurate,  and  where  there  are 
inconveniences  attending  each  construction^  if  the  case  has  ever  been  decided, 
we  think  that  we  ought  to  be  guided  by  it.     In  the  case  of  Wilson  v.  Smith, 
which  was  principally  relied  on  for  the  defendant.  Lord  Mansfield  seemed  to 
consider  that  the.  word  ^'unless,"  did  not  create  a  condition;   but  that  the 
meaning  of  the  exception  was,  that  the  underwriters  shquld  only  be  liable  for 
an  average  loss  in  two  cases;  one  where  there  is  a  general  average,  the  othec   •   ^^'*  * 
where  the  damage  arises  from  the  stranding.      But  in  so  considering  it,  Lord 
Mansfield  went  beyond  the  facts  ofthc  case  then  before  the  Court;  for  there 
the  question  was,  whether  the    assured  was  entitled  to  recover  a  partial 
average  fro/n  the  circumstance  of  his  being  entitled  to  recover  a  general  aver- 
age?    Now  the  words  of  the  exception  are  not  "  warranted  free  from  average, 
unless  there  be  a  general  average,  or  unless  the  ship  be  stranded;"  but  '^  war- 
ranted free  from  average,  unless  general,  or  on  the  ship  stranded;"  therefore, 
as  there  is  a  difierence  in  the  expression  of  these  two  exceptions,  perhaps  it 
roay  be  considered  as  a  condition  as  applied  to  the  stranded,  though  it  be  dot 
a  condition  as  applied  to  the  general  average.     If  so,  then  there  is  only  one 
authority  in  point,  that  of  Cantellon  v.  The  London  Assurance  Company,  in.jj^  ®^^ 
which  according  to  the  report  of  it  in  Burrow,  it  was  considered  that  the  coarse  of 
stranding  was  a  condition,  and  that  the  underwriters  were  liable  on  the  hap-  the  voyage 
pening  ofthat  condition.     Therefore,  as  the  very  question  has  been  once  de-npon  ^n  in 
cided,  we  think  it  ought  to  govern  our  decision  in  this  case,  especially  as  the  '"^d  nayi 
question  arises  on  the  construction  of  an  instrument,  so  inaccurately  penned  8*tion,  it 
as  a  policy  of  insurance. — Poslea  to  the  plaintiff.  cttKaLnT^in* 

16.  Rayner  v.  Godmoxd.  M.  T.    1821.  K.  B.   5  B.  &  A.  228.  order  to  re 

Per  Cur.     This  was  rtn  assurance  on  a  perishable  commodity,  and  the  ob-  pair  the 
ject  of  the  memorandum  was  to  exempt  the  underwriters  from  loss,  unless  there  navigaiioo, 
was  an  adequate  cause  for  it.     If,  however,  the  ship  was  stranded,  they  were  J^  ^'••'^  «ff 
to  be  liable.  The  case  of  Carruthers  v.  Sydebotham  is  very  like  this.    ThecO'|^*^^^'*'» 
on  the  ebbing  of  the  tide,  the  ship  fell  over  and  received  damage,  and  the  magter  ia 
Court  held,  that  it  amounted  to  a  stranding,  because  the  ship  was  upon  a  eooie  * 
BtrAnd.     In  Hearne  v..  Edmunds,  the  ship  never  was  oa  the  strand,  withm  the 
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^HencTr  meaning  of  the  parties;  for  there,  in  the  ordinary  course  of  the  voyage^it 
'h"**^  *{j®  quite  certain  that  the  vessel  would,  by  the  regular  flux  and  reflux  of  the  tide, 
mosisicttre^^  left  on  the  mud.  And  the  fair  construction  of  the  words  of  this  memoran- 
■itoation  dum,  which  reconciles  that  case  with  Carruihers  v.  Sydebotham,  niusl  Uiere«^ 
that  he  fore  be,  that  when  in  the  ordinary  course  of  the  voyage  the  ship  must  go*  oa 
coold  find,  the  strand,  the  underwriter  is  exempt;  but  where  it  arises  from  an  accident,. 
but  when  and  out  of  tire  ordinary  course,  he  is  liable.  Tliat  was  the  case  here,  and^ 
the  waier  therefore,  the  verdict  is  right.  If  Carruthers  v.  Sydebotham  had*  been  bro- 
•S*  the  vea  ^^^  '"  upon  by  subsequent  decisions,  it  might,  perhaps,  have  been  necesaarjc 
•fti  groond  ^o  reconsider  itj  but  the  case  of  Hearne  v.  Edmunds,  in  the  Common  Pleaa^ 
ed  upon  has  confirnred  it.  Here,  the  accident  producing  the  loss  was  one  not  to  be- 
piles  that  expected*.  In  the  case  in  the  Common  Pleas  the  event  must  happen  every* 
were  not  f^^^  j  think  a  stranding  may  properly  be  said  to  take  place  where  a  ship  by 
known"*©^  accident,  and  not  in  the  ordfnary  course  of  the  voyage,  is  rendered  immovea?* 
be  there,     ^*®  ^^  ^^®  strand. — Rule  refnsed. 

thn  waa*  17.  Carruthers  v.  Stdebotram.  E.  T.  1815.  K,  B.  4  BI.  &  S.  77. 

holden  to  A  ship  being  under  conduct  of  a  pilbt,  in  her  course  up  the  river  of  Livec^ 
be  aairand  pool,  was,  against  the  advice  of  the  master,  fastened  at  the  pier  of  the  dock<- 
Mg  within   5^,^„  5y  3  f^pe  to  the  shore  and  left  there,  and  she  took  the  ground,  and  wheob 

fandum.      *^^  ^'^^  ^^^^  ^^^)  ^®^'  ^^^^  ^"  ^^^  ^^^^  ^"^  bulged,  in  consequence  of  which^ 
r  405  1  ^en  the  tide  rose,  she  flUed  with  water,  and  the  goods  were  wetted  and  dai* 
When  a   '  maged.     On  the  question,  whether  this  was  a  stranding  to  entitle  the  assured! 
•hip,  being  to  recover  for  an  average  loss  upon  the  goods? 

under  the        Per  Cur.     The  underwriter  has  paid  as  upon  a  loss  except  m  respect  oC 
*®".^"^*.°^  a  particular  portion  of  the  cargo.     And  the  question  is,  whether  there  has- 
her coorie   ^®^"  ^  stranding  within  the  meaning  of  the  policy?  which  will  depend  upon, 
■p  ihe  river  whether  that  which  has  happened  occurred  in  the  course  of  the  voyage,  and' 
Meriey,       from  one  of  the  perifs  insured;  the  perils  iiisured  being  all  the  ordinary  perils^ 
waa,againHt  to  which  ships  fn  the  course  ofnavigati'on  are  liable.    It  appears  that  the  roaa* 
the  adTice   j^r  was  compellable  by  Taw  to  take  on  board  a  pilot,  and  it  was  in  consequence 
•er  faaten*  ^ ^^^  misconduct  that  the  shfp  being  upon,  an  element  to  whic|i  the  insurance  exr 
ed  at  the     tends,  was  placed  in  such  a  situation  that  when  the  water  left  her  she  fell  upon  her 
pier  of  the  side;  and  thus  the  damage  happened.  Undoubtedly  this  amounts  to  a  stranding^ 
dock-haain  because  the  ship  was  upon  a  strand.  Therefore,  the  only  (question  is,  whether 
^X  fJ^^P^    that  is  a  peril  which  the  underwriters  insured  agafnst?  and  w&  think  it  is;  be*^ 
**^j  I  !?^'^®cause  this  was  not  a  peril  occasfoned  by  the  act  of  the  masters  or  mariners^ 
there   and  ^^^  which  the  underwriter  shall  be  exempted,  but  is  to  be  consfdered  as  the- 
having  tak  act  of  the  pilot.   Independentry  of  the  general  principle,  the  pilot  act  provides,, 
en  the        sect.  30.    that  the  owner  of  any  ship  or  consignee  of  goods  shall  not  be 
groand        prevented  from  recovering  any  loss  or  damage  upon  any  contract  of  insu- 
»id^**ler*^    ranee,  by  reason  of  any  neglect  of  any  pilot  taken  on  board  under  any  oC 
her  fell  o   ^^^  provisions  of  that  act.  And  what  are  the  provisions  of  that  act?  They  expreae- 
ver'on  her  ^X  relate  to  pilots  appointed  and  taken  on  board  undisr  the  re^ufations  existing. 
aide  and      within  particufar  districts.  Such  are  the  provisions  that  a  particular  deacription. 
bolged.thiaof  the  person  of  every  pilot  shall  be  written  or  endorsed  on  his  license,  see  sect., 
waa  held  a  44.  j^j  jh,|j  every  pilot-boat  of  every  corporation  or  society  eatablisjMed  in  re- 
ran ing;   ]|^tJQ„  (o  pilotage,  or  of  any  person  authorrzedby  them  to  act  as  a  pilot,  shall  be* 
painted  in  a  particular  manner,  and  shall  carry  a  particufar  vane  or  Aug;  aee^ 
sect,  49.     And  sect.  59.  expressFy  applfes  to.  any  limits  fur  which  pilots  have 
been  or  shall  be  appointed  by  lawful  authorrty,  making  the  roaster  compellar^ 
ble,  under  pain  of  a  particular  forfeiture,  to  take  a  duly  licensed  pilot  on  boards 
8a  it  19  a     Therefore,  it  may  fairly  be  said  that  such  pilots  as  one  taken  on  board  withia 
stranding    ^^^  district,  are  taken  on  board  under  the  provisions  of  the  general  act;  be- 
when  a  ahtp  cause  the  general  act  relates  in  its  provisions  to  pilots  appointed  to  limited 

atrikesupon  districtsl. 

a  rock  and  18.  BjiKER  v.  TowRv.  M.  T.  1816.  N.  P.   I  Stark.  456. 

therefor     -^^tion  on  a  policy  of  insurance.     The  vessel,  with  the  insured  goods  oa 
fifteen  or     hoard,  set  sail  on  the  ^  1st  of  June,   1814;  on  the  25th,  she  encountered  the 
Iwtat/ min  Forge  and  Rock  Basket,  which  are  a  cluster  of  rocks  extending  about  six 
mil^  in  length,  the  Qreat  Bosket  being  a^Qut  ^  cabV^'f  knffh  bw,  the  i^in, 


IknS,  aoci  the  Forge  rock  being  from  thirty  to  forty  feet  In  height  above  the  ^tet,  in  cob 
level  of  the  sea.  A  strong  currant  setting  in  towards  4he  land,  the  vessel  could  sequence  of 
act  avoid  the  rock;  in  attempting  it  she  struck  upon  it,  and  remained  there  from  ^J^^ajU*** 
a  quarter  of  an  hoar  to  twenty  minutes.     In  consequence  of  this  accident  material ta 
the  vessel  received  considerable  injury,  and  leaked  much  during  her  voyage  jary^ 
to  Cadiz. 

Lord  Elleniborougli,  informed  the  jury,  that  if  they  were  ol  opinion,  up-   f  406  ] 
on  the  evidence,  that  the  ship  had  been  fixed  as  stated  by  the  witness,  for 
the  space  of  from  fifteen  to  twenty  minutes,  it  was  sufficient  to  constituto  a 
fltraDdi'nr. 

d9.  M'DouoLE  V.  Royal  Exchange  Assurance  Company.  H.  T.  1816.  K. 

B.  4  M.  &  S.  503;  S.  C.  4  Campb.  283. 
Action.     The  ship  in  coming  out  of  New  Grimsby,  where  she  had  been  I^»t  imc 
driven  by  stress  of  weather,  with  a  pilot  on  board,  struck  upon  a  rock,  abouf  *'®^®  "jj* 
the  distance  of  a  cable  and  a  half's  length  from  the  shore,  and  remained  upon  ''^™^*"^. 
the  rock  a  minute  and  a  hatf     The  captain  swore  that  the  ship  was  laid  upon  nie\n^^ 
her  beam  ends  When  dhe  was  upon  the  rock.     And  the  question  was,  whe-  half. 
fher  the  particular  loss  occasioned  by  fhis  accident  was  a  loss  occasioned  by 
the  strand injg  of  the  ship  ? 

Lord  EUenborough,  \j,  5.  ruled,  that  a  stranding  imported  some  decree  of 
•eontinuance  on  the  shcnre,  and  not  merely,  as  it  was  commonly  termed,  to  touch 
Mod  go;  and  the  plaintiff  was  nonsuited.  ^ 

f*er  Cur.  The  evidence  was,  that  the  ship,  in  coming  out  of  harbour,  struck 
'On  a  rock,  where  she  remained  a  minute  and  a  half,  to  the  best  of  the  captain's 
judgment.      If  this  constitutes  a  stranding,  it  wilt  come  to  this,  that  an  instan- 
taneous stoppage  of  the  ship's  4}rogress  must  be  a  stranding;   the  most  minute 
portion  of  time  that  division  is  capable  of  wQl  be  enough.     But  I  tc^ke  that 
stranding  in  its  fair  legal  sense  implies  a  settling  of  the  ship,   some  resting  orRnnningoa 
<oterruplioa  of  the  voyage,  so  that  the  ship  may  pro  tempore  be  considered  as  ■**"*•  *^°«* 
-wrecked,  from  which  misfortune  a  vast  deal  of  damage  does  frequently  occur.  ^^fj-J^j  ^^ 
We  reaRy  thought  at  the  trid  that  there  ivas  more  waste  of  time  than  such  an  je,  ^^^^^ 
inquiry  needed .  erected  io  a 

":S0.  IJoBsoN  T.  London  Assurance  Company.  M.  T.   1798.  K.  B.  1  Park,  river  about 
Ins.  148;  S.  P.  Bolton  v.  Dobson.   1  Marsh,  Ins.  231.  nine  yard* 

Lord  Kenyon  told  the  jury  that  a  ship's  running  on  some  wooden  piles,  ^^r  for^he  dm 
feet  under  water,  erected  in^AVisbeach  river,  about  nine  yards  from  the  shore,  ^^^^  ^^^ 
i>ot  placed  there  to  kee^  up  the  banks  of  the  shore,  and  lyin^  on  such  piles  till  keeping  op 
:they  wef«  cut  away,  was  a  stranding  within  the  meaning  of  the  policy,  so  as  the  banks, 
to  subject  the  underwriter  to  an  average  loss  on  corn.     The  jury  found  ac-«°d  Iving 
^ordingly.  **?.  "f.^, 

Stl.  Hedbero  v.  Pearsow.  M.  T.  1816.  C.  P.  2  Marsh.  432;  S,  C.  7  Taunt.gJey  were 

154;  Holt,  349.  cui  awaj, 

^It  appeared Ihat  the  vessel  grounded  at  Drajgo,  near  Copenhagen;  that  all  was  held  t» 
the  hogsheads  containing  the  sugar  were  got  on  shore,  and.  that  every  one  of  be  a  atraad 
•Ihem  had  some  sugar  in  it,  though,  in  general,  not  nnuch;  and  that  it  was  near-  lj|^' 
iy  all  damaged.     The  question  was,  whether  this  were  a  total  or  an  *»v®*"^g®ahip*wM 
Joss?     The  plaintiff  contended  that  it  was  the  former,  and  cited  Davy  v.  Mil-gtramled, 
f}rd,  see  15  £ast,659.   where  it  was  held,  that  though  the  insured  had  saved  and  the  car 
eae-sixteenth  of  the  goods  insured,  consisting  of  fla2(,  he  was  entitled  to  reco-.go  coneiat 
rer  as  for  a  total  loss  of  the  rest,  which  was  entirely  lost.  *°«  <*^  ^®«" 

^jbbs,  C  J.     I  was  desirous  of  reserving  the  point,  l)ul  the  jury  were  of  J  j^^    I 
-opinion  that  it  was  a  clear  average  loss  within  the  meaning  of  the  common^  ^^» 
memorandum  at  t)in  fotit  of  the  policy,  and  accordingly  found  their  verdict  gan-|ot  ashore, 
erally,  for  defendant.     The  .case  of  Davy  v.  Mllford  differs  from  the  present;  each  hogs* 
Mcauso  here,  eaeh  hogshead  had  some  sugar  saved  in  it,  thongh  but  Utde,    If  head  con 
any  of  the  hogsheads  had  been  entirely  lost,  it  would  have  been  a  total  loss  as  taming 
to  them;  but  as  it  is,  I  do  not  see  where  wp  could  stop,  or  how  draw  the  line.  J^^^l*?^ 
The  jury,  also,  who  are  in  general  yery  conversant  with  this  subject,  thought  u^j"^  ^^ 
]l^icaa<€lear  ivitbin  the  memorandumy  and  they  did  not  mean  to  form  an  Intem-^Bearly  all 
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damued,    parate  opinion  on  the  subject.     Ercn  taking  it  to  be  a  ease  for  the  considera* 
held  that     ^[^^  ^f  ^j^^  Court,  I  do  not  think  we  should  decide  otherwise. 
WM  WW  ^-  Hamilton  v.  MexNdez.  H.  T,  1761.  K.  B.  1  Blac.  Rep.  279. 

ranted  In  ^  ^^^P  valued  at  a  certain  sum  was  insured  on  a  voyage  from  Virginia  or 
findiog  this  Maryland  to  London:  during  the  voyage  the  ship  was  captured  by  the 
to  hava  French,  who  took  out  nearly  the  whole  of  the  crew,  and  put- in  a  prize  maa- 
beeo  an  av  i^^  iq  carry  her  to  France.  Having  remained  seventeen  days  in  possession  of 
on!?*  *^®  enemy,  she  was  captured  by  an  English  man-of-war,  and  carried  into  Ply- 

mouth, whence  she  was  brought  into  the  port  of  London  by  the  order  of  the 
Averace      supercargo  and  the  re-captors.     The  assured  having  received  intelligence  of 
loM  on  a     what  happened  gave  notice  to  the  underwriters  of  his  intention  to  abandon, 
valaed  poli  It  appeared  that  no  damage  had  been  sustained  from  the  capture,  except  what 
cy  ii  to  be  arose  from  the  temporary  interruption  of  ihe  voyage,  and  a  charge  for  sal- 
r^'th'**^  1  ^^?®>  which  the  underwriter  had  offered  to  pay;  the  cargo  had  been  delivered 
valne  ofThe  ^^  ^^^  freighters,  who  had  paid  freight  for  the  same.     ^  action  having  been 
goods  on     brought,  in  which  the  assured  claimed  as  for  a  total  loss,  the  Court  held,  that 
board.        in  cases  of  insurance  the  plaintiff's  demand  is  for  an  indemnity;  consequent- 
ly, his  action  must  be  founded  upon  the  nature  of  the  injury  sustained  at  the 
time  of  action  brought;  that  as  it  was  repugnant,  upon  a  contract  of  indemni- 
ty, to  recover  as  for  a  total  loss,  when  the  final  event  had  decided  that  the  real 
injury  was  an  average  loss  only,  the  plaintiff  in  the  present  case  was  entitled 
to  recover  for  an  average  loss  only .     At  the  conclusion  of  the  judgment, 

Lord  Mansfield  said,  that  the  Court  desired  it  to  be  understood  that  the  on- 
ly point  determined  was,  that  on  a  valued  policy  the  plaintiff  could  not  recover 
more  than  the  actual  loss  which  had  happened  at  the  time  when  he  chose  to 
abandon. 
23.  Taite  v.  Royal  ExchaxVge  Assurance.    T.  T.  1747.  1  Park,  Ins.  138.' 

Inestimat        Insurance  on  goods  on  board  the  ship  Biddy,  to  b.e  valued  at and 

ing  the  vai  ^^^^.^  ^^^  ^^^^  ^^^^j  clause  for  abating  52/.  per  cent,  in  case  of  loss.     The  sum 

Mt  in  cM^  ®"'^^^''^*^®^  ^y  ^**®  company  was  1,500/.     On  the  trial  of  an  action  upon  this 


*»f!«5*.^*4^  goods  on  board  to  the  value  of  1,211/.,  and  thus  the  premium  paid  to  the  com- 
L  408  J  pany  was  259/.  10s.  6c/.,  which  was  reckoned  upon  the  whole  1,500/.  after  the 

*Vof  hia     ""^^^  ^^  ^^*  ^^'  ^^^  ^^"^*  ^^'  ®*  ^^'*  ^^'  P®^  ^*"*"  premium,  and  lOs.  per  cent- 


ue 


goods  the    commission);  and  these  two  sums  (viz.  ihe  value  of  the  goods  and  the  whole 
amonntof  premium  paid)  amounted  together  to  the  sum  of  1,470/.  14s.   6c/,   which  was 
his  premi     14«.  6c/.  more  than  the  sum  to  be  paid  upon  the  policy.     It  was  agreed  on  all 
nm,  not  on  sides  that  the  plaintiff  had  a  right  to  include  in  his  interest  the  premium  he 
ly  on  Ihe     paid  qu  4^3  value  of  the  goods;  but  it  was  made  a  question  by  the  defendant, 
"?  hot    ^*^®^^®''  ^®  should  include  the  whole  premium,  as  this  was,  there  being  first  a 
alio  upon    premium  upon  that  premium.     But  it  was  agreed  by  the  Chief  Justice  and  by 
the  sum  in  several  merchants,  who  were  examined  as  witnesses,   and  by  a  special  jury  of 
sfired,*       merchants,  to  be  the  constant  practice,  that  a  person  who  insures  his  goods  is 
entitled  to  include  in  his  interest  the  premium  not  only  upon  the  value  of  the 
goods,  but  also  upon  the  sum  insured;  he  intends  to  insure  to  his  full  interest, 
for  otherwise  he  would  not  recover  his  whole  interest,  that  is,  he  would  not  re- 
ceive so  much  as  his  loss  was,  which  in  the  present  case  on  goods  1,21 1/.  and 
premium  paid  259/.  10s.  6c/.  (in  all   1,470/  145.  6c/.)  the  money  to  be  paid  by 
him  would  fall  short  of  that  sum,  if  the  premium  upon  the  whole  1,500/.  was 
not  to  be  reckoned. 
In  caknlat  34.  Waldron  v.  Coombe.  T.  T.   1810.  C.  P.  3  Taunt.  164. 

'"o*ow'^'  The  plaintiff  averred  a  loss  by  perils  of  the  sea.  The  defendant  pleaded 
the  cooia  ^^^  assumpsity  and  pcfid  into  court  50/.  per  cent.  The  plaintiff  proved  that  if 
mast  be  ta  the  goods  had  not  been  damaged  the  market  would  have  afforded  a  profit  of 
ken  upon     15/.  per  cent.;  that  the  goods  were  damaged,  apparently  by  sea-water,  tocon- 

*  In  an  action  upon  a  policy  to  recover  an  averago  loss  upon  goods,  held  to  be  immaterial 
whether  the  goods  arrived  to  a  profilablo  or  bad  market,  for  the  sure  way  of  e^timattDg  a  \o8$ 
was  to  take  liiem  at  a  fair  invoice  ])iicG;  see  Dick  v.  Alien,  1  Paik|  los.  167. 
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siderable  degree;  the  witness  would  not  have  given  301.  percent,  for  them;  ^  ieToice 
But  the  plaintiff  gave  no  other  evidence  of  the  manner  in  which  iho  damage  P"cea,  and 
was  occasioned.     To  prove  the  amount  of  the  loss,  a  witness  produced  a  c^r-^^^^JJP^^^j. 
tificate  from  the  British  vice-consul  of  the  amount  for  which  the  goods  were  ^i^q  market 
(here  sold,  being  9/.  los.  per  cent,  only  of  the  sum  insured;  and  the  same  wit- at  which 
ness  swore,  thai  by  the  laws  of  Brazil  and  other  parts  of  South  America,  the  the  damag 
▼ice  consul  is  constituted  general  agent  for  all  absent  owners  of  goods,  and  ^  g^o^ 
that  the  same  law  authorizes  and  compels  the  vice-consul  to  make  sale  of  all  •'*  »"iT«d, 
damaged  goods  of  all  absentees,  with  the  assistance  of  two  British  merchants 
"  as  assessors.     Mansfield,  C.  J.,  admitted  this  evidence. 

Lord  Mansfield,  C.  J.     I. thought  at  the  trial  that  it  was  very  difficult  to 
bring  this  within  any  head  of  evidence.     It  is  somewhat  analogous  to  the  pro- 
ceedings of  courts  and  other  public  functionaries;  but  I  know  of  no  instances    r  ^^  ^ 
of  such  evidence  as  this  being  received;  I  dare  say  it  would  be  evidence  in   I-  -' 

any  other  country.  It  comes  nearest  to  the  case  of  judgment  in  foreiga  courts; 
but  we  receive  judgments  under  the  seals  of  the  courts.  The  vice-consul  is 
no  judicial  officer;  he  acts  under  a  wise  regulation  to  prevent  the  improper 
disposition  of  damaged  goods.  They  areput  into  warehouses  appropriated 
to  them  by  government;  the  vice-consul  must  preside  at  the  auction.  There 
is  no  rule  in  the  English  law  which  makes  his  certificate  evidence. 
a5.  SiMowDsv.  White  E.  T.  1824.  K  B.  4  D.  &  R.  376;  S.  C.  2  B.  &  C. 

805. 

The  plaintifis  are  British  subjects,  having  a  mercantile  establishment   in  A  low  by 
London,  where  William  May  Simonds  resides,  and  at  St.  Petcrsburgh,  where  **'^*™.'  ^^ 
Giles  Loder  resides  under  the  permission  of  the  Russian  government.     The  bg*calciilat' 
defendant  is  also  a  British  subject,  and  the  owner  of  the  British  ship  Marshall,  ed  accord  ^ 
which  was  chartered  at  Gibraltar  on  the   loth  of  March,    1820,  by  William  ing  to  the 
Cosens  and  Co.,  who  are  British  subjects  residing  at  Gibraltar,  for  a  voyage  law  of  the 
from  Gibraltar,  to  touch  at  the  Isle  of  Wight  for  orders,  and  then  to  proceed  PJ'^  ®^^" 
iounediately,  if  so  directed,  to  St.  Petersbargh.     The  vessel  sailed  on  the  <^""''6®- 
voyage  from  Gibraltar  on  the  20th  of  March,  1820,  with  a  cargo  on  board, 
for  which  bills  of  lading  were  there  signed  in  the  following   form:  "  Deliver- 
able at  St.  Petersburgh,  shipped  in  good  order  and  well-conditioned,  by  WiN 
liam  Cosens  and  Co.,  in  and  upon  the  good  ship  called  The  Marshall,  whereof 
is  master,  for  this  present  voyage,  John  White,  now  riding  at  anchor  in  Gibral- 
tar Bay  and  bound  for  St.  Petcrsburgh;  enumeration  of  the  goods,  and   their 
marks,  weights.  Sec,  here  follow,  being  marked  and  numbered  as  in  the  mar- 
gin, which  are  to  bo  delivered  in  like  good  order  and  well-conditioned  at  the 
aforesaid  port  of  St.  Petersburgh,  the  dangers  of  the  seas  only  excepted,  un- 
to   or  assigns  afterwards  filled  up,  Messrs.  W.  M.  Simonds  and  Co.,  the 

plaintififs,  or  their  assigns,  he  or  they  paying  freight  for  the  said  goods  as  per 
charter-party,  with  primage  and  average  accustomed.  In  witness  whereof  the 
master  or  pursuer  of  the  said  ship  hath  signed  four  bills  of  lading,  all  of  this 
tenor  and  date,  by  one  of  which  four  bills  of  lading  being  accomplished  the 
other  three  to  stand -void.  Gibraltar,  18th  March,  1820."  John  White  was 
unknown;  on  the  arrival  of  the  vessel  at  the  Isle  of  Wight  the  plaintifiT  pur- 
chased the  cargo  from  the  agents  in  London  of  the  said  William  Cosens  and 
Co,y  and  the  ship  afterwards  proceeded  on  to  St.  Petersburgh.  In  the  course 
of  the  voyage  she  struck  on  a  reef  of  rocks  off  the  Isle  of  Lesscre,  when  the 
long  boat  was  got  out  and  the  small  bower  cable  and  anchor  were  carried  out, 
to  endeavour  to  get  her  off,  but  the  tide  being  strong  it  drifled  the  vessel  on 
to  the  cable,  which  was  thereby  rendered  useless  and  unfit  for  service.  As<- 
sistance  was  procured,  and  the  vessel  got  off;  she  put  into  Elsinore,  where  the 
master  purchased  anew  cable.  The  vessel  finally  completed  the  voyage  and 
delivered  the  cargo  in  safety  under  the  aforesaid  bill  of  lading.  When  the 
vessel  arrived  at  St.  Petersburgh,  a  statement  of  general  average  on  the  voy- 
age^  according  to  the  Russian  laws  upon  that  subject,  was  made  up  and  settled 
by  an  officer  appointed  for  that  by  the  Russian  government,  called  the  dispach-' 
.etir.    In  a  copy  of  the  dispacheur^Sy  a  statement  was  included,  as  a  charge  up* 
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I  410  1   on  the  cargo  for  c«neral  average,  the  sum  of  106/.  Ss,  6d,y  for  the  cost  of  th« 
new  cable  bejond  the  old  one,  surveying  the  old  cable,  weighing  and  getting 
the  new  cable  on  board,  the  duty  payable  on  the  foreign  cable,  when  brought 
into  £ngland,  and  the  new  cablet's  proportion  of  the  above  charges,  which  are 
admitted  to  be  a  general  average,  according  to  the   law  of  Russia;  and  the 
plaintifis  were  called  upon  to  contribute  to  the  general  average  so  calculated; 
«nd  by  the  laws  of  Russia  they  were  obliged  to  pay  the  sum  demanded,  in  or- 
^er  to  get  possession  of  the  cargo.     The  cargo  of  the  Marshall   was  insured 
by  a  poKcy  effected  in  London,  the  underwriters  upon  which   refused   to   al- 
low the  cable  and  the  charges  connected  with  it  as  part  of  the  loss.     On   the 
21st  of  February,  IQSl,  the  plaintiff,  W.  M,  Simonds,  wrote   a  letter   to   the 
defendant,  demanding  payment  of  the  said  sum  of  106/.  39.  Sd,     The  question 
^r  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to  recover 
tmckfrom  the  defendant  the  whole  or  any  part  of  the  said  sum  of  1061.  Ds. 
€(/?     If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
t>ack  the  whole  or  any  part^  then  the  verdict  to  stand;  otherwise  a  nonsuit   is 
to  he  entered. 

Per  Cur.     The  question  in  this  case  is.  whether  the  plaintiffs,  proprietors 
of  certain  goods  which  were  carried   on   board   the  defendant's  ship  from 
Gibraltar  to  St.  Petersbnrgh  being  compelled  at  St.  PetereA)urgh  to  pay,  and 
paying  to  the  defendant,  in  order  to  obtain  possession  of  their  goods,  a  sum  ef 
money  as  a  contribution  to  a  general  average  settled  at  St.   Petersburgh,  ac- 
,  cording  to  the  law  of  Russia,  can  recover  back  so  much  of  the  money  tbue 
.paid  as -could  not  be  charced  to  them  on  an  adjustment  of  average  according 
<o  the  laws  of  £ngiand,  the  ship  being  a  British  ship,  and  all  the  parties   Bri- 
tish subjects?     We  are  of  opinion  that  the  plaintiffs  cannot  recover  back  this 
money.     On  the  part  of  the  plaintiffs  it  was  argued,  that  the   case   must  be 
considered  in  the  same  'way  as  if  they  were  now  suing  for  an  average  arising 
in  a  British  port; -and  the  authority  cited  was  Power  v.  Whitmore.     That  case, 
liowever,  cannot  govern  the  present,  for  two  reasons:   1st.  Because  it  arose 
between  different  parties  and  on  a  different  contract,  namely,  a  policy  of  insur- 
ance.    Sndly.  Because,  in  the  opinion  of  the  Court,  the  facts  there   stated 
did  not  show  that  the  average  had  been  adjusted  according  to  the  established 
law  and  usage  of  the  country  where  the  adjustment  took   place;  whereas,  in 
the  case  in  which  this  question  arises,  it  is  admitted  that  the  average   was  ad- 
justed uccording  to  the  law  of  the  country  in  which  it  was  paid.     The  prin*- 
ciple  of  general  average,  namely,  that  all  whose  property  is  saved  at  the  sacri- 
fice of  the  property  of  another  shatl  contribute  to  make  good  his  loss,  is  very 
ancient,  and  is  in  universal  acceptance  among  commercial  nations.    The  obli- 
gation to  contribute  depends  not  so  much  on  the  force  of  any   particular  cus- 
tom, as  upon  the  general  rule  of  maritime  law;  that  obligation   may,  indeed, 
be  limited,  regulated,  or  even  excluded,  by  the  special  terms  of  the  contract, 
or  by  the  consent  of  contracting  parties;  but  there  is  nothing  of  that  kind  in 
any  part  of  the  contract  between  Ihe  parties  in  this  case.     There  are,   how- 
ever, many  variations  in  the  laws  and  usages  in  different  nations,  as  to  the 
losses  which  are  considered  to  fall  within  the   principle   of  general  contribu- 
tion; but  on  one  point  they  all  agree,   namely,  that  the  place   of  the  ship's 
destination,  or  where  she  carries  her  cargo  for  delivery.     We  believe,  also, 
they  all  agree  on  another  point,  namely,  that  the  master  is  not  compellable  te 
part  with  the  possession  of  the  goods  until  the  sum  contributable  in  respect  of 
them  either  shall  have  been  paid,  or  the  payment  thereof  secured  to  his  satis- 
I  411  J   faction.     This  appears,  by  the  case  now  before  us,  to  be  the  law  of  Russia.—* 
This  principle  is  laid  down  even  by  the  civil  law,  and  is  noticed  in  the  Digest, 
lib.  14.  tit.  3;  it  is  expressly  stated  in  the  Consolato  del  Mare,  cap.  98;  and  it 
is  alluded  to  by  Valin,  in  his  Commentary  on  the  French  Ordinance,   art.  21 5 
and  it  is  also  recognised  in  several  other  foreign  writers.     If,  then,  the   aver* 
age  is  to  be  adjusted  at  the  place  of  destination,  by  what  law  shall  it  be  adjusU 
ed?     One  mey  suppose  the  case  af  a  British  ship  carrying  to   a  foreign  poit 
itto  goods  ef  British  sobjecto  only,  and  delivering  them  to  Bcitiah  Mibjedp 
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l&era;  bat  fiuch  a  case  wil}  rare!/ occur.  Agreeing  that  aometimea  it  nraiC^ 
still  the  cnnsignee  of  the  goods  will  usually  be  a  (oreigner^  and  even  if  he  be 
not  a  person  of  that  description,  the  average  roust  be  taken  oa  the  uaual 
terms;  and  where  there  are  several  shippers,  even  if  all  British  aubjecta^  it 
will,  in  case  of  jettison,  be  for  the  interest  of  all  those  whose  goods  are  sacri- 
ficed that  the  master  shall  exercise  his  power  of  adjusting  the  average,,  in  or* 
der  that  the  ezpence  and  inconvenience  of  actions  and  suits  of  law  maj  be 
avoided.  But  this  cannot  be  done  without  causing  the  average  to  be  adjusted 
at  the  place  of  destination.  The  wisest  and  most  equitable  may,  in  a  particu- 
lar case,  be  productive  of  inconvenience,  but  such  occasional  and  partial  in-^ 
conveniences  are  a  much  less  evil  than  that  confusion  and  uncertainty  which 
never  fail  to  accompany  a  multiplcity  of  local  regulations.  For  these  re»- 
soos  we  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  recever,  and  there* 
fore  the  posUa  roust  be  delivered  to  the  defendant. — Posiea  to  the  defeadanl. 

26.  RoHL  V.  Parr.  H.  T.  1796.   N.  P.  1  Esp.  446.  The  pr^ 

In  an  action  on  a  policy  of  insurance  at  and  from  St.  Bartholomew  to  the  IJ^*^^  ^T 
coast  of  Africa,  and  during  her  stay  and  trade  there,  and  back  to  St.  Bartholo- ^^^^^^^  ^ 
meWy  it  was  attempted,  under  a  count  for  a  loss  by  perils  of  the  sea,  to  recover  meBtioiied 
for  a  total  loss  of  the  ship,  which  appeared  to  have  been  destroyed  by  a  spe-in  the  men* 
cies  of  worms  which  infest  the  rivera  of  Africa.     An  intelligent  merchant  swoieerao^a,* 
that  he  had  known  many  instances  of  this  species  of  loss,  but  that  the  under- 1*  ^  ^'®* 
writers  had  invariably  refused  to  pay.     Lord  Kenyon,  upon  this  evidence,  and  J|'    jj^^ 
the  uoanimous  declaration  of  the  jury  ^  decided  that  it  was  not  a  loss  by  perils  gtaito  of  the 
of  thasea.  carfj  at  the 

27,  Barber  v.  French.  M.  T.  1779.  K.  B.  1  Doug.  294.  ti»e  wb«e 

Action  on  a  policy  on  the  ship  the  True  Blue.     The  counsel  at  the  trial J^*J|^ '^'^ 
had  begun  to  examine  witnesses  to  prove  the  amount  of  an  intricate  average  f||^*^* 
loss;  but  the  judge  thought  it  would  be  impossible  to  adjuat  a  complicated  ac^-ij^B  od  m 
count  of  that  sort  at  Nisi  Prius.     He  therefore  proposed  that  a  verdict  should  polity  of 
be  found  as  for  a  total  loss,  the  plaintiff  entering  into  a  rule  to  account  uppn  uuaraace 
oath  to  the  defendant  for  what  he  might  recover  of  the  property  insured.     The^*"" '"  •'•■' 
defendant  upon  this  desisted  from  crosa-examining  farther,  as  to  the  particu-   L  ^^^  J 
lata,  value,  &c»;  and  a  verdict  being  found  as  for  a  total  loss,  the  rule  proposed  f^iJ^JJjjJ 
waa  entered  into;   but  the  defendant  being  afterwards  dissatisfied,  moved  for  j,  ^  ^^^^ 
and  obtained  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on  the  piiooted 
ground  that  the  evidence  did  not  go  to  a  total  but  only  to  an  average  loss.   The  that  it  ea» 
plaint ifi" was  a  bankrupt,  and  it  was  now  said,  as  an  argument  for  making  the  p<>t  bo  ad 
rule  absolute,  that  hia  assignees  were  not  hound,  and  that  the  vule  ceuld  not  J"*^^  'J^ 
be  enforced  by  attachment  against  them.     TJiis  difficulty,  however,  was  ^j'*- ji^jL^*  b^ 
yiated,  by  the  counsel  for  the  plaintiff  stating  that  the  assignees  would  enter  eoosont  oC 
into  any  undertaking,  for  the  purpose  of  making  the  rule  binding  upon  them,     the  parties,. 

Lord  Mansfield  said  he  had  often  known  such  rules  made,  where  the  ac-ni«y  find 
count  was  so  complicated  that  it  would  not  be  taken  in  court,  and  blamed  the  j®''  *  ^•^•^ 
defendant's  conduct  in  desisting  at  the  trial  from  the  examination  as  to  the  par-  -Jj"ju*j2  ^„ 
ticulara  of  the  damage  afker  the  proposal  by  the  judge,  and  then  cominx;  to  the  l^fmg  ioto 
Court  for  a  new  trial,  on  the  ground  that  there  was  not  a  total  loss.     He  said  «  rolo  to  ae 
if  the  plaintiff  or  his  assignees  should  not  comply  with  the  rule  by  which  they  cooat  opon 
undertook  to  account,  the  defendant  might  apply  io  the  Court  to  stay  exe€uXioa*«*/h  Out 
The  rule  was  discharged.  7ftLl^!^ 

28.  BiRKLEX  V.  Presgrave.  H.  T.  1801.  K.  B.  1  East,  220.  S.  P.  Simonds  ,„ed Vr^ 

V.  Lqder.  £.  T.  1824.  K   B.  2  B.  &.  C  805.  ^.rty  they 

In  assumpsit y  the  first  count  alleged  that  the  plaintiffs  were  ownera  of  the  may  recov 
ship  Argo,  with  the  appurtenances,  of  the  value  of  67;r.  whereof  G.  A.  was**"* 
master,  which  ship  on  the  Sd  of  Novemher,  1799,  was  proceeding  upon  a  voy- A^umpf t* 
a«e  with  a  cargo  of  wheat  of  the  value  of  8861.;  that  during  the  voyage,  part  ^  ^^  •■ 
of  the  furniture  of  the  ship  of  the  value  of  20^  was  utterly  lost  to  the  plamtiffs,  J^^*"^* 
aud  other  part  thereof  sustained  damage  to  the  value  of  50/.  which  Toss  &n<l  tribotioA 
damage  were  occasioned  by  certain  acts  of  the  master  and  crew  of  the  vessel,  ooioogst 
pro^r]|y  and  necessarily  done  by  them,  in  order  to  pr^aerv^  tl^e  aly^  auii  ca,rr  the 
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inter6it«d»  go  from  perishing  by  siorm;  that  certain  help  and  assistance  were  then  and 
^K^***!.*^^     there  obtained  by  the  master  in  order  to  preserve  the  ship  and  cargo  from  so 
the  ship      perishing  by  storm,  and  were  then  and  there  necessary  and  proper  for  that  pur- 
gaiasta       pose,  for  which  the  plaintiffs  were  obliged  to  pay,  and  did  pay  20/.;  that  the 
abip  of        ship  and  cargo  were,  by  the  means  used  for  the  general  preservation  thereof^ 
goods,        preserved  from  the  storm,  and  completed  the  said  voyage;  of  all  which  pre- 
mises the  defendant  afterwards  had  notice;  that  the  defendant  was  during  the 
time  the  wheat  was  on  board  the  ship  as  aforesaid,  and  at  the  time  of  the  loss, 
damage,  help,  and  assistance  aforesaid,  the  owner  of  the  wheat,  and  was  and 
is  benefitted,  in  respect  thereof,  by  the  acts  of  the  master  and  crew,  and  by  the 
said  help  and  assistance,  from  all  which  respectively  the  toss,  damage,  and  ex- 
penses accrued;  by  reason  whereof  the  defendant,  as  the  owner  of  the  wheats 
became  liable  to  contribute  to  the  said  loss,  damage,  and  expenses  in  a  gene- 
ral average;  and  thereupon,  in  consideration  of  the  premises,  the  defendant 
promises  to  pay  the  plaintiffs  so  much  money  as  he,  as  such  owner  of  the 
wheat,  was  liable  to  contribute  to  the  said  loss,  damage,  and  expences  in  a 
general  average,  when  he  should  be  thereunto  afterwards  requested;  and  the 
(_  41d  ]  plaintiffs  averred  that  the  defendant  as  such  owner  of  the  wheat,  was  liable  (o 
contribute  to  the  loss,  damage,  and  expences  in  a  general  average  the  sum  of 
40?.,  whereof  he  had  afterwards  notice.     The  declaration  contained  two  other 
counts;  the  one  indebitatus  assvmpsif,  for  money  due  and  payable  for  a  gene- 
ral average,  and  the  other  for  money  paid,  laid  out,  and  expended,  with  the 
common  breach  to  the  whole.     The  defendant  pleaded  non  (assumpsit. 

Per  Cur.  This  action  is  brought  to  recover  a  rateat)le  proportion  of  a  cer- 
tain loss,  danrage,  and  expences,  which  have  been  incurred  by  the  plaintifis 
as  ship-owners,  in  preventing  the  owner  of  the  cargo  from  incurring  a  loss. 
That  such  an  action  is  maintainable  we  have  no  doubt;  if  there  be  not  many 
instances  of  the  sort  to  be  found,  it  is  probably  because  the  demand  has  been 
submitted  to  without  controversy;  for  we  understand  that  this  sort  of  damage 
has  been  continually  settled  as  general  average  in  the  city  of  London*  Where 
there  is  a  right  there  must  be  a  remedy,  and  there  can  be  no  other  remedy 
than  by  action  to  recover  damages.  It  is  true,  where  there  are  many  owners 
of  the  cargo,  there  may  be  as  many  actions  brought;  but  that  arises  from  the 
necessity  of  the  thing;  and  we  should  still  say  that  they  are  all  liable  to  an- 
swer for  their  respective  proportions. 

19.  DoDsoN  V.  Wilson.  M.  T.   1813.  N.  P,  3  Campb.  480. 
Or  by  one       This  was  an  action  for  general  average  by  one  shipper  of  goods  against  an- 
ahipper  of  other.     The  declaration  coBtaiaed  one  special  count,  stating  the  facts  of  the 
faiMt  an     ^^®®j  *  count  indebitatus  assumpsit  for  general  average,  and  the  usual  money 
other,  or  by  counts.     Plea,  the  general  issue. 

aahipperof  Lord  Ellenborough.  Upon  the  general  question,  I  am  inclined  to  think 
goods  a  that  such  an  action  as  this  may  be  maintained.  A  court  of  equity  may,  per- 
gainst  the  haps,  be  a  more  convenient  forum  for  adjustmg  the  claims  of  the  different  par- 
•bipowner.  I'^g  concerned;  but  if  a  shipper  of  goods  which  are  sacrificed  for  the  salvation 
of  the  rest  of  the  cargo,  is  entitled  to  receive  a  contribution  from  another  ship- 
per, whose  goods  are  saved,  I  know  not  how  I  can  say  that  this  may  not  be 
recovered  by  an  action  at  law:  this  is  a  legal  right,  and  must  be  accompanied 
with  a  legal  remedy.  The  difficulty  of  show^ing  by  strict  evidence,  the  exact 
amount  of  the  contribution,  is  great;  but  as  there  are  data  upon  which  it  may 
be  calculated  with  great  certainty,  I  think  this  is  no  objection  to  the  action; 
the  plaintiff  by  proceeding  at  law  takes  that  difficulty  on  himself,  and  if  he  is 
not  prepared  to  overcome  it,  he  cannot  succeed;  nor  does  the  multiplicity  of 
actions  which  may  thus  be  brought,  appear  a  ground  on  which  I  can  hold  that 
relief  must  be  sought  in  equity.  If  there  is  no  valid  objection  upon  principle 
to  a  particular  action,  I  know  not  how  I  can  turn  round  the  plaintiff,  by  saying 
that  an  inconvenient  number  of  similar  actions  may  be  commenced.  I  cannot 
perceive  why  the  shipper  of  goods  may  not  maintain  an  action  at  law  for  gene- 
ral overage,  as  well  as  the  owner  of  the  ship.  I  must  see,  however,  that  this 
is  a  case  in  which  general  average  can  be  claimed;  and  I  am  of  opinion  that 
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k  ii  not.  Is  there  here  any  thing  like  e  jaciui  mgreium  Uvende  fiavtt  gratia. 
A  jeltiscm  to  lighten  the  ship  is  not  the  only  foundation  of  general  average;  but 
it  mttat  arise  from  that  or  something  analogous.  The  distinction  between  ge*  [  414  | 
neral  and  particular  average  would  otherwise  be  entirely  abolished,  and  the 
shipper  of  goods  would  be  called  upon  to  contribute  to  losses,  from  which  they 
derive  no  henefit,  and  which  ought  to  fail  exclusively  on  the  shipowner.  Here 
the  agent  of  tbe  ship  arrests  the  person  of  the  master,  both  being  agents  of  the 
owner,  who  had  undertaken  to  carry  tbe  whole  cargo  safely  to  Hs  destined 
port:  this  u  diSerent  from  the  arrest  of  the  capt.  by  a  foreign  force;  even  there 
I  am  not  aware  it  has  ever  been  held,  that  the  master  is  so  inseparably  united 
to  the  ship  that  to  redeem  him  it  is  lawful  to  sell  a  part  of  the  cargo.  The  pro- 
cess of  the  court  of  justice  at  Copenhagen  was  not  directed  against  the  ship, 
aad  was  confined  entirely  to  the  person  of  the  master;  it  was  merely  an  arrest 
N  lor  a  persoaal  debt.  I  was  at  first  struck  by  what  was  said  about  the  second 
dues;  and  had  the  ship  been  seized  for  non-payment  of  these,  I  should  have 
thooght  the  sale  of  a  part  of  the  cargo  to  pay  them,  in  the  absence  of  all  other 
means  to  raise  money  for  that  purpose,  might  have  been  the  foundation  of  a 
claim  for  general  average;  but  these  dues  had  been  paid  to  the  Danish  go- 
Termpent  by  Parker,  the  ship's  agent;  and  the  money  so  paid  merely  consti- 
tuted a  private  debt  due  to  him,  which  he  sought  to  recover  by  process  against 
the  person  of  the  master.  It  comes  to  this,  whether,  if  the  captain  be  severed 
from  the  ship,  whatever  be  the  cause,  he  may  sell  a  part  of  the  cargo  to  re- 
deem  himse/f?  I  see  no  distinction  between  this  arrest  for  debt  and  an  arrest 
for  an  assault  he  might  have  committed  in  the  streets  of  Copenhagen.  No 
eaae  has  been  cited,  or  principle  advanced,  to  show  that  a  claim  for  general 
average  can  arise  from  an  act  done  to  redeem  the  master  of  a  ahip  from  such 
an  imprisonment;  I  therefore  do  not  think  any  part  of  the  plaintifTs  goods  was 
saehficed  for  the  safety  of  tbe  ship  and  the  residue  of  the  cargo,  in  such  a 
manner  as  to  give  them  a  right  to  a  contribution  from  the  other  shippers  of  ^oods 
en  board.  Their  proper  remedy  is  against  the  owner  of  the  ship. — Flamtiffii 
neiisuited, 

(tJ)   RaLATIVB  TO  PAJtTIAL  AND  TOTAL  LOSSES. 

1.  Cazalet  ▼.  Barbk.  E.  T.  1786.  K.  B.  1  T.  R.  187.  a  t  *•!  I 

The  evidence  proved,  that  the  defendant  underwrote  the  policy,  that  the  f^  ^^^^ 
damages  sustained  by  the  ship  in  the  voyage  insured,  do  not  exceed  48/.  per  ^|  ^pr^ 
coot.,  which  sum  the  defendant  hath  paid  into  court.     Upon  pleading  in  this  mod,  ud 
action^  that  when  the  ship  arrived  at  the  port  of  Lynn  she  was  not  worth  re-impoits  net 
pairing,  the  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs »» ■tier 
have  a  right  to  abandon  ?  if  so,  then  a  verdict  to  be  entered  for  the  plaintiffs —  |^  *^*** 
damages  521.  and  costs  40s.;  but  if  the  Court  shall  be  of  opinion  that  they^^^i,^^ 
have  not  a  right  to  abandon,  then  a  verdict  to  be  entered  for  the  defendant. «  lo»  of 
The  counsel  for  tbe  plaintiff  made  two  points;    1st.  Though  a  ship  has  gained  the  proper 
her  destined  port,  yet  if,  upon  her  arrival,  she  is  so  much  damaged  as  to  be  tj  for  tlM 
unfit  for  for  future  service,  and  not  worth  repairing,  the  insured  may  abandon,  ^®J*i«»»** 
-  as  in  case  of  a  total  loss;  and,  2nd.  Whether  plaintiff  has  a  right  to  abandon.  *^  ^^^ 
Fcr  Ciir.     Nothing  can  be  better  established  than  that  the  owner  of  a  ship   ^  ^^^  ^ 
can  only  abandon  in  the  case  of  a  total  loss.     The  cases  which  have  been  cit-    t.  J 

ed  went  upon  that  ground;  in  the  case  of  Jenkins  v.  Mackenzie,  though  the 
ship  was  brought  into  port,  yet  the  capture,  as  between  the  assurer  and  assur- 
ed was  a  total  loss.  But  there  is  no  instance  where  the  owner  can  abandon, 
unless  at  some  period  or  other  of  the  voyage  there  has  been  a  total  loss.  No 
mich  event  has  happened  here;  for  the  jury  here  expressly  found  that  the  loss 
amounted  only  to  48/.  per  cent.  Even  allowing  a  total  loss  to  be  a  technical 
expression,  yet  the  manner  in  which  the  plaintiff's  counsel  have  stated  it  is 
rather  too  broad  It  has  been  said  that  the  insurance  must  be  taken  to  be  on 
the  ship  as  well  as  on  the  voyage;  but  the  true  way  of  considering  it  is  this,— -^ 
it  is  an  insurance  on  the  ship  for  the  voyage;  if  either  the  ship  or  the  voyago 
Itf  lost,  that  it  is  a  total  loss;  but  here  neither  is  lost. 

VOL.  XI.  S» 
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2.  Mitchell  v.  Eoie.  H.  T.  1787.  K.  B.  1  T.  R  60BP. 
Tolallonea  Action  on  a  policy  of  insurance.  The  cause  was  ultimately  refewed  to  Mi« 
ara  of  iwo  of  the  jury,  to  consider  what  was  due  to  the  plaintiffs  ^  who  found  that  nothing 
^vnd»\  firet,  ^yj^g  jyp.  g^j  thereupon  a  verdict  was  entered  for  the  defendant.  And  now, 
itvhole  of  "P^"  ^  motion  for  a  new  trial,  the  following  facts  were  reported:  the  ship  was 
%lie  proper  captured  in  the  course  of  her  voyage  by  an  American  priVateer,  and  a  fcw 
ty  iiwared  days  afterwards,  the  captor,  having  stripped  her  of  her  stores  and  part  of  her 
perishes;  rigging,  and  having  taken  out  some  of  the  hands,  set  her  at  Hbertjr.  There 
**h°°**'li'    ^^"^  a 'clause  in  the  policy  to  exempt  the  underwriters  from  average  losses  nn- 

proMrty  or  ^^^  ^^-  P^»"  ^^^^'  -^^^  ***®  P**^*  ^^  ^^^  ^^^S^  **^^**  ^^  ^*^  "^  amount  to  that 
■ome  per  sum.  in  consequence  of  this  loss  of  part  of  the  crew,  it  became  im|»os8fbie 
tion  of  it  for  the  ship  to  pursue  her  voyage,  and  she  was  obliged  to  bear  away  to  Charles 
exists;  bat  Town,  where  she  arrived  on  the  !8th  of  Fobr»ary,  178^.  She  was  there  put 
the  voyage  j^^^^  ^^^  hands  of  one  Cruden,  who  was  part  owner  in  the  sln'p,  and  had  tike- 
•xpense  of  wise  been  engaged  with  one  of  the  plaintiffs  in  former  transactions.  Cmden^ 
panning  ji  in  June,  1782,  sold  the  cargo,  and  received  the  whole  profits  of  the  sale,  but 
exceeds  ihe  remitted  home  no-part  of  them.  In  his  books  he  had  given  the^  iioderwrtters 
benefit  aris  credit  for  the  amount.  At  the  time  of  the  sale  he  was  in  bad  circunMtancee, 
*•«  from  it,  njjj  afterwards  became  insolvent.  In  June,  178S,  Cniden  came  to  Englind, 
Marred  ^^^  several  applications  were  made  to  him  on  the  part  of  the  plakitiff^^  by 
may  aban  Abel,  who  had  concerns  with  the  platntifh  as  well  as  with  Cruden,  and  w1m> 
don.  said  at  the  trial  that  the  plaintiffs  had  looked  fo  Croden  fbr  payment  for  two  or 

three  years,  during  all  which  time  no  notice  of  abandonment  had  been  giTeft 
by  the  plaintiff  to  the  underwriters. 

BulUr,  J.  then  slated,  that  the  fitst  question  which  had  been  made  was^  whe- 
ther the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss?  And  as  to  thw,  lie 
was  of  opinion,  that  as  there  had  been  a  capture,  which  for  a  time  had  occa* 
sioned  a  total  loss,  the  owners  had  the  option  to  abandon  or  not,  as  they  pleas- 
ed: but  if  they  chose  to  abandon  they  ought  to  have  done  it  immediately  upoik 
receiving  intelligence  of  the  loss;  and  that  as  they  had  not  done  so,  but  nad 
looked  to  Cruden  as  their  agent  for  payn>ent,  he  was  of  opinion  that  they  had 
waived  their  right  to  abandon,  and  could  only  recover  as  for  an. average  lossw 
(  416  }  Another  question  was  then  made, — how  far  the  plaintifis  were  entitled  to  an 
average  k}ss  above  the  sinn  paid  into  court,  which  amounted  to  the  difTbrenee 
between  the  produce  of  the  sales  at  Charlestown  and  the  mvoice?  as  to  whicb^ 
the  plaintiffs  contend  that  they  were  entitled  to  recover  from  the  underwriters 
a  charge  of5^  percent,  commission  ot\  selling  at  Charlestown,  and  51.  per 
cent,  more  for  renjitting;  that  it  had  been  referred  to  one  of  the  jurymen  to 
consider  what  was  duri  for  average,  who  had  awarded  that  nothing  was  doe. 
Two  questions  have  been  made  in  this  case;  1st.  Whether  the  plaintiA  are 
entitled,  under  these  circumstances,  to  recover  as  for  tota?  loss?  2nd.  Whe- 
ther, under  the  reference  to  the  arbitrator,  he  has  done  right  in  awarding  that 
sothing  is  due  to  the  plaintiffs?  As  to  the  first,  I  apprehend  that  the  geseral 
*ule  is,  that  where  any  part  of  the  property  insured  has  been  saved  the  assur- 
ed cannot  recover  as  for  a  total  loss,  unless  he  make  his  election  to  aban- 
don and  give  reasonable  notice  to  the  undervrriter  of  his  intention.  But  it  is 
contended  that  the  assured  never  waive  their  riffht  to  abandon  while  ther  are 
managing  in  the  best  manner  they  can  for  the  concerned*,  and  that  argument 
is  grounded'on  the  common  clause  inserted  in  every  polfcy,  whereby  he  is  au- 
thorised "  to  sue,  labour,  and  travail,  without  prejudice  to  tbe  insurance," 
Now  this  clause  does  not,  in  my  apprehension^  warrant  the  position  in  so  large 
an  extent  as  it  is  comended  for.  It  seems  to  me  that  the  meaning  of  that 
clause  is,  that  till  the  assured  have  been  informed  of  what  has  happened,  and 
have  had  an  opportunity  of  exercising  their  own  judgment,  no  act  done  by  the 
master  shall  prejudice  their  right  of  abandonment;  and  that  is  reasonab^e,  he-. 
cause,  in  general,  the  parties  live  in  the  country,  and  the  h>8s  may  happen  «t 
great  distance,  so  that  they  cannot  e.xercise  their  judgment  tmmediaiely;  h  i9|. 
therefore,  necessary  that  the  master,  who  is  on  the  spot,  should  do  th^  uest  b% 
can;  but  1  tliink  that  the  assured  are  bound  t/D  decide,  and  signiQr  their  elec- 
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tion  lo  die  uaderwriteriy  whether  they  will  abandon  or  not  the  first  op{K>rtuni- 
tj;  and  for  thin  reason^  that  though  the  person  who  takes  upon  him  to  act  on 
the  occasion  for  the  benefit  of  all  concerned  is  not  the  agent  of  the  assured, 
yet  iiy  upon  receiving  notice  of  the  loss,  they  do  not  elect  to  abandon  to  the 
wodefwriters,  then  they  adopt  the  acts  of  such  person,  and  make  him  their 
«ge«i.    This  is  something  like  the  notice  which  is  necessary  to  give  to  the 
drmwer  ot  a  bill  of  exchange  in  case  of  non-payment,  which,  if  the  holder  omit 
to  da,  he  is  considered  as  giving  credit  to  the  acceptor,  and,  therefore,  the  loss, 
if  aoy,  Blast  fall  on  him.      There  may  be  cases  where  the  previous  acts  of  the 
UMSter  may  not  make  htm  the  agent  of  either  party,  and  he  only  acts  in  com* 
iQoa  for  them  both,  till  notice  is  received  by  the  parties  at  home.  If  after  such 
police  he  is  cootio«ed  in  his  agency,  he  becomes  the  agent  of  the  party  by 
whom  be  is  confirmed;  but  he  cannot  be  Considered  as  the  agent  for  the  un* 
derwrtters  till  notice  has  been  given  to  them,  and  they  have  had  an  opportuni-* 
<j  of  exercising  their  di^ret ion,  whether  they  ivill  or  will  not  continue  him; 
^ygh,  till  notice  of  the  loss  was  first  received  b^  the  assured,  the  property 
ooot'>naed  at  the  risk  of  the  underwriters.     IJere  it  is  plain,  that  during  the 
eooraa  of  neor  three  years  Cruden  was  considered  by  the  assured  as  their 
agent;  eredit  was  given  to  him  in  that  character;  frequent  applications  were 
■lade  lohira  ibr  paynient;  and  till  his  insolvency  there  was  no  appearance  of 
may  intention  to  disown  him;  that  was  the  first  moment  when  the  assured  thought 
of  abaodoniag.    As  to  the  second  ground  of  objection,  the  reference  to  the  ar- 
^ilralor  was  to  determiae  what  was  due  for  average.    Now,  supposing  that,  in- 
etead  of  saying  that  nothing  was  due^  be  had  said,  that  41.  55.  per  cent«  was 
dee;  it  could  not  have  been  contended  that  he  had. done  wrong.     This  is  pre-   (  417 1 
^aely  the  same  thing;  for  so  much  has  already  been  paid  into  court,  and  there 
U  aethiag  more  dne.     This  is  right  in  substance;  and  there  seems  to  be  no 
^loaods  Cbr  the  Court  to  grax^  a  new  trial  for  his  inaccuracy  in  point  of  form, 
ospecially  when  they  see  that  strict  justice  has  been  done  between  the  parties. 
3.  MiLLKs  V.  Fletcher.  T.  T.   1779.  K.  B.  I  Doug.  231. 
Thia  waa  an  action  on  a  policy  of  insnrance  on  the  ship  the  rlope,  and  her  If  th«  voy 
freight,  from  Montserrat  to  London.     The  plaintiff  went  for  a  total  loss;  ^he*^^^^ 
defendant  insisted  that  he  was  only  entitled  to  recover  for  an  average   loss. —  worth  par 
The  jury  fi>uad  a  verdict  for  a  totalloss;  and  upon  a  motion  for  a  new  trial,  sn'mg^  and 
the  lacta  of  the  cftse  appeared  as  follows:  The  ship  when  proceeding  on   her  ibe  MWigt 
Toyage  was  captured  on  the  23rd  of  May,  by  two  American  privateers,  who  »  high;  f 
took  tlM»  captain  all  the  crew  and  part  of  the  cargo,  which  consisted  of  sugars,  ^^Jj^j,"^ 
out  of  her;  the  rigging  was  also  taken  away.     She   was  afterwards  retaken  ^^^^l^'' 
aad  carried  into  New-Tork,  where  the  captain  arrived  on  the  23rd  of  June,  ^Qd  the  na 
and  taking  possession  of  her  found  that  part  of  what  had  been  left  of  their  car-  derwriters 
gewaa  wai^d  overboard,  that  fidy-seven  hogsheads  of  what  femained   was  will  not  at 
damaged,  and  that  the  ship  was  leaky,  and  in  such  a  state  that  she  could  not  gUj*^J|^^^ 
be  repaired  without  unloading  her  entirely.     The  owners  had  no  stare-houses  °J*®'  ^^^ 
a  New  York,  where  the  sugars  could  have  been  put  while  the   ship  was  re-  expense, 
^airingy  nor  aoy  agent  there  to  advise  or  direct  the  captain.     No  sailors  were  the  loaa  ia 
to  be  had;  the  only  method  he  had  of  paying  the  salvage,  which  amounted  to  total,  and 
the  vakte  of  finty  hogsheads  of  sugar,  was  by  sale  of  part  of  the  cargo  of  the  insared 
the  ship.     The  captain  did  not  know  of  the  insurance.     If  he  had  repaired  JJ'^^  ^i* 
the  ship  his  eirpenses  would  have  exceeded  the  freight  by  more  than   100/. —  ,,uhatatad 
There  ifas  an  embargo  on  all  vessels  at  New  York,  till  the  27th  of  Decern-  iog  a  recap 
her,  and  by  the  destination  of  his  ship  she  was  to  have  arrived  at  London  inters. 
July.     Under  theae  circumstances  he  consulted  with  his  friends  at  New  York, 
and  resolved,  upon  their  opinion,  and  his  own,  to  sell  the  ship  and  cargo,   as 
the  mo^  prudent  step  for  the  interest  of  his  employers.     The  cargo  was  ac- 
eordic^y  sold  and  paid  for,  the  ship  was  also  contracted   for,  but  the   person 
who  had  agreed  to  buy  her  ran  away,  and  the  captain  led  her  in  a  creek  near 
New*York,  andr  eturned  to  England,  where  he  arrived  in  the  February  follow- 
ing, and  gave  the  plaiatifiT  notice  of  what  had  been  done,  which  was  the  first 
ioibmnUofi  Ji#  jasceired  of  it(  and  tb»  plaintiff  immediately  claimed  as  for  a 
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i>(al  loss  from  the  underwriters,  and  offered  to  abandon .  Lord  ManafieMI 
told  the  jury  that  if  they  were  satisfied  the  captain  had  done  what  was  best  for 
the  benefit  of  all  concerned  they  must  find  as  for  a  total  loss. 

Lord  Mansfield.  The  great  object  in  every  branch  of  the  law,  but  esfi^'* 
cially  in  mercantile  law,  is  certainty,  and  that  the  grounds  of  decision  should 
be  precisely  known.  I  took  great  pains  in  deliTering  the  opinion  of  the  Court 
in  the  cases  of  Goss  v.  Withers,  see  S  Burr.  683;  and  Hamilton  ▼.  Mendes, 
'  see  Burr.  1 198.  I  read  both  of  those  cases  over  last  night,  and  I  think  that 
from  them  the  whole  law  between  insurers  and  insured,  as  to  the  conseqaenoes 
]^  418  ]  of  capture  and  recapture,  may  be  collected.  Whenever  a  question  of  hrar 
arises  at  Nisi  Prius,  I  propose  a  case  or  grant  one,  when  asked  for  by  tba 
counsel,  and  I  avoid  as  much  as  possible  blending  fact  and  law  together,  har- 
ing  seen  the  inconvenience  of  it  in  Poole  v.  Fi(2gerald.  But  on  the  trial  o€ 
this  cause  it  did  not  appear  to  me  that  there  was  any  question  of  law,  and  no  cue 
was  asked  for.  '^It  was  impossible  to  ask  for  one  till  the  facts  were  ascertained; 
and  when  they  were  it  would  have  been  impossible  to  state  them  in  any  waj 
which  could  have  lefl  a  doubt  on  the  law.  It  was  not  contended  that  a  cap- 
ture necessarily  amounts  to  a  total  loss,  as  between  insurer  and  insured;  nor, 
on  the  other  hand,  that  on  a  capture  and  recapture  there  may  not  be  a  total 
loss,  though  there  remain  some  material  tangible  part  of  the  ship  and  cargo. 
Neither  was  it  contended  that  the  captain  has  an  arbitrary  power  by  his  act  to 
make  the  loss  either  partial  or  total,  as  he  pleases.  A  great  deal  has  been 
said  about  what  the  Admiralty  could  or  would  have  done  in  such  a  case  in  or- 
der to  pay  salvage.  As  to  that,  if  no  owner  appeared,  they  would  condemn 
the  whole;  but  if  they  saw  from  the  ship^s  papers  that  there  was  one,  they 
would  not  if  there  were  different  claimants  of  the.  ship  and  cargo;  they  woa\d 
leave  it  to  them  to  say  whnjt  part  should  be  sold,  and  if  the^  differed  in  opinion^ 
Would  order  the  sale  of  such  part  as  would  be  attended  wUh  the  smallest  loss. 
But  all  that  is  foreign  to  the  present  question,  which  is  simply  thia,  whether 
the  consequences  of  the  capture  were  such  as,  notwithstanding  the  recapturei 
occasioned  a  total  obstruction  of  the  voyage  or  only  a  partial  stoppage,  as  in 
the  case  of  Hamilton  ▼.  Mendes.  In  that  case,  and  in  Gross  v.  Withers,  great 
stress  was  laid  on  the  situation  of  the  ship  and  cargo  at  the  time  when  the  in-^ 
Bured  had  notice,  at  the  time  of  the  oflTer  to  abondon,  and  at  the  time  of  the 
action  brought.     No  cases  ^ay  that  the  bare  existence  of  the  hulk  of  the  ship 

"  prevents  the  loss  being  total.     In  Hamilton  v.  Mendes  it  is  laid  down  (bat  i£ 

the  voyage  is  tost  or  not  worth  pursuing,  if  the  salvage  is  high,  if  further  ex- 
pense is  necessary,   if  the  insurer  will  not  at  all  events  undertake  to  pav  the 
expense,  Sfc.  the  insured  may  abandon,  notwithstanding  a  recapture.     Here, 
tit  the  time  of  the  capture  there  were  no  hopes  of  a  recovery^  no  friend's  ship 
in  sight,  no  means  of  resistance;  all  the  crew  was  taken  out,  and  part  of  the 
cargo,  and  the  rigging  also  taken  away.     Afterwards  the  ship  was  retaken,  and 
'brought  into  New  York;  when  she  was  brought  there  isistill  continued  a  total 
loss.     Neither  the  insured  nor  the  insurers  had  any  agent  in  the  place.     The 
Court  of  Admiralty  must  have  proceeded  Becundum  ctqvum  et  6omtm,  and  might 
have  sold  her  for  the  benefit  of  those  concerned.     When  the  insured  first  had 
:netice,  and  offered  to  abandon,  which  was  when  the  captain  came  to  England, 
*and  when  the   action  was  brought  it  was  still  a  total  loss.     The  voyage  was 
abandoned,  the  cargo  sold,  and  the  ship  left  to  be  sold.     The  only  answer  the 
defendant  makes,  or  can  make,  to  this   is,  that  the  loss  was  total  indeed,  but 
•that  the  captain  made  it  so  by  his  improper  conduct;  for  that  on  his  taking  pos- 
session of  the  ship  the  loss  became  partial,  and  that  he  ought  to  have  pursued  the 
voyage.     But  is  this  defence  true  in  fact  ?  The  captain,  when  he  came -to  New 
Yoric,  had  no  express  order,  but  he  had  an  implied  authority  from  both  sides 
to  do  what  was  right  and  fit  to  be  done,  as  none  of  them  had  agents  in  the  place; 

{  419  1  and  whatever  it  was  right  for  him  to  have  done,  if  it  had  been  his  owp  ship  and 
cargo,  the  underwriter  must  answer  for  the  consequences  of,  because  this  is 
within  his  contract  of  indemnity.  Suppose  there  had  been  no  insurance, 
JrilMt  oi^ht  the  ciiptain  to.haveto  have  done  i  As  to  the  cargo 
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1^  eoorse  of  the  voyage,  the  ship  should  have  arrived  in  London  m  July),  on 
tiie  capture,  part  had  heen  taken  out,  some  was  washed  overboard,  fifly-seven 
hogshead  damaged,  and  the  whole,  from  the  leakiness  of  the  vessel,  in  a  perish- 
^iS%  state.     There  were  no  store-houses,  nor  could  the  ship  proceed  tn  the 
atal«  she  was  in;  the  crew  were  gone,  andean  embargo  laid  on  till  December. 
What!  riiall  a  cargo  which  was  intended  to  arrive  at  London  in  July,  be  kep^ 
in  a  perbhable  state  at  New  York,  in  a  leaky  vessel,  till  2nd  of  December  ? 
An  to  the  ship,  it  was  certainly  better  to  sell  her  than  to  bring  her  to  London . 
There  was  no  crew  belonging  to  her,  and  she  had  no  cargo.      Even  if  all  the 
caigo  bad  been  left,  the  expense  of  repairs  would  have  exceeded  the  freight.    If 
she  had  been  brouicht  home,  the  expense  of  bringing  her  might  have  been  more 
iJbaa  what  she  would  have  sold  for  in  London.  .  n  has  been  said  that  the  da- 
mage wooid  not  have  fallen  on  the  underwriters;  but  the  argument  drawn  from 
thence  is  a  fallacy,  for  that  circumstance  goes  to  determine  it  to  be  the  interest 
of  the  insured  to  abandon  the  voyage.     The  point  is,  what  did  the  owner 
sttfier  by  the  capture?  And  it  appears  that  he  suflTered  so  much  that  it  was 
not  worth  while  to  pursue  the  voyage;  the  whole  voyage  was  lost.     As  the 
captain  did  not  know  of  the  insurance,  he  hnd  no  temptation  give  the  turn  of 
the  scale  to  one  side  or  the  other.      I  led  it  to  the  jury  to  determine  whether 
what  the  captain  had  done  was  for  the  benefit  of  the  concerned;  if  they  had 
fonnd  that  it  was  in  words,  where  would  have  been  the  question  of  law? — 
JRiile  discharfed. 

4.  Forbes  v.  Aspinall  H.  T.  I8I1.  K.  B.  13  East,  323.  ' 

Motion  ler  a  new  trial  in  an  action  upon  a  policy  of  insurance,  **  at  and  from'I'hat  the  ia 
amy  port  or  ports  in  Hayti,  to  Liverpool,"  &c.,  on  freight,  valued  at  6,500/.  "i*^*"  * 
The  ship  had  sailed  from  Liverpool  to  Hayti,  with  a  cargo  intended  for  barter;  ^^5  m^ 
had  bartered  away  part  of  her  outward  cargo,  and  had  taken  (ifty^five  bales  of  n^  ^^^ 
eotfoo  in  part  of  her  return  cargo;  and  was  proceeding  from  one  porTin  Hayti  policy  on 
to  another,  viz.  rom  Jacqueme  I  to  Du  Cayes,  to  barter  away  her  outward  goodi  may 
€argo,  and  to  complete  her  lading  home,  when  she  met  with  an  accident  by  the  recover  as 
perils  of  the  seas,  which  occasioned  a  total  loss.  I     ^[^ 

Per  €}ur.     If  the  plaintiff's  be  only  entitled  to  a  satisfaction  for  a  partial  ^b^ie  ^n^ 
lose,  that  satisfaction  has  already  been  made,  and  a  nonsuit  should  be  entered,  jeet  natter 
Bat  the  plaiatifl^  contend  that,  as  this  was  a  valued  policy,  and  as  part  of  the  intended  te 
goods  to  be  carried  uoon  the  freight  insured  were  on  board  at  the  time  of  the  be, covered 
ioas,  tbey  are  entitled  to  claim  their  verdict  for  a  total  loss.     Freight  is  the  ^^  ^"?  ^^ 
profit  earned  by  the  ship  owner  in  the  carriage  of  goods  on  board  his  ship;  pQijey  nrait 
iand  an  insurance  upon  freight  is  an  insurance  made  in  order  to  secure  that  ^^q  i^e^a 
profit  ot  the  shipowner,  in  case  he  is  prevented  by  any  of  the  perils  insured  lost, 
against  from  actually  earning  such  profit.     An  insurance  upon  freight  has  no 
reference  to  the  hull  of  the  ship,  or  to  its  outfit  for  the  voyage ;  both  of  which  are 
protected  by  insurance  upon  the  ship;  but  its  sole  object  is  to  protect  the  assur-   |  420  | 
4d  from  being  deprived,  by  any  of  the  perils  insured  against,  of  the  profit  he 
would  otherwise  earn  by  the  carriage  of  goods.     To  redover,  therefore,  in  any 
«4»e  upon  a  policy  on  freight,  it  is  incumbent  on  the  assured  to  prove  that,  un- 
less some  of  the  perils  insured  against  had  intervened  to  prevent  it,  some  of  the 
freight  would  have  been  earned;  and,  where  the  policy  is  open,  the  actual 
mnumnt  of  the  freight  which  would  havo  been  so  earned  limits  the  extent  of  the 
underwriter's  liability.     In  every  action  upon  such  a  policy  evidence  is  given, 
•either  that  goods  were  put  on  board,  from  the  carriage  of  which  freight  would 
result,  or  that  there  was  some  contract  under  which  the  shipowner,  if  the  voy- 
age wore  not  stopped  by  the  perils  insured  against,  would  have  been  entitled 
"to  demand  freight;  and  in  another  case,  if  the  policy  be  open,  the  sum  payable 
to  the  shipowner  for  freight,,  together  with  the  premiums  of  insurance  and  com- 
miasion  thereupon,  is  the  extent  to  which  the  underwriters  are  chargeable. 
In  this  case,  therefore,- as  there  was  no  contract  under  which  the  shipowner 
«ottld  claim  freight  but  for  goods  actually  shipped  on  the  homeward  voyage, 
tile  assured  could  havo  made  no  claim,  had  this  been  an  open  policy,  but  to 
Jke  eoleat  of  the  actual  fceight  on  the  fifty-five  hales  of  coMtton  which  woi# 
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•hipped  &r  thui  country,  and  of  the  premiumfl  and  commiaBion  thereon.  The 
question  then  is,  whether  it  makes  any  essential  diHerence  that  this  is  the  case 
of  a  valued  policy  ?  And  we  are  of  opinion,  upon  full  consideration  thai  it 
doea  nol.  The  object  of  valuation  in  ii  policy  is  to  fix,  by  agreement  between 
the  parties  an  estimate  upon  the  subject  insured,  and  to  supercede  the  neceaaity 
.of  procuring  the  actual  value,  by  specifyinga  certain  sum  as  the  amount  of  that 
-  Talue.  In  fixing  that  sum,  if  the  assured  keep  fairly  within  the  principle  of 
insurance,  which  is  merely  to  obtain  an  indemnity,  he  will  never  go  beyond 
the  first  cost  in  the  case  of  goods,  adding  thereto  only  premium  and  conmis- 
flion,  and,  if  he  think  fit,  the  probable  profit;  and  in  the  case  of  freight, he  will 
not  go  beyond  the  amount  of  what  the  ship  would  earn,  with  the  premium  and 
commission;  thereupon  the  valuation,  however  in  the  case  of  goods,  looks  to 
all  the  goods  intended  to  be  loaded,  and,  in  the  case  of  freight,  it  looks  to  freight 
upon  all  the  fooda  the  ship  is  intended  to  carry  upon  the  voyage  insured;  and 
if  by  the  perils  insured  against  in  a  valued  policy  on  goods,  part.only  of  the 
goods,  intended  to  be  covered  be  lost,  the  valuation  must  be  opened,  and  the 
assttred  can  only  recover  in  respect  of  that  part;  and  so,  if  by  the  perils  insured 
/  against  the  freight  of  part  only  of  the  goods  to  be  carried  be  lost,  the  assured  can 

only  recover  in  respect  to  that  loss,  according  to  the  proportion  which  that  part 
.bears  to  the  whole  sum  at  which  the  entire  freight  was  estimated  in  the  valua- 
tion. The  proposition  is  monstrous;  instead  of  confining  the  policy,  a8.it  ought  to 
be  confined,  to  a  contract  as  nearly  as  may  be  of  indemnity  against  what  liiay  be 
lost  in  respect  of  freight  by  the  perils  insured  against,  it  converts  it  into  a  contract 
of  indemnity  against  a  difierent  class  of  accidents,  which  may  dperate  te  prevent 
the  assured,  from  being  able  to  procure  a  full  cargo  upon  freight,  and  may  make 
it  the  interest  of  the  assured,  which  it  never  ought  to  be,  that  a  loss  should  hap- 
pen. The  Court,  therefore,  will  look  fbr  very  strong  authorities  before  they 
yield  to  such  a  proposition.  It  was  pressed,  upon  the  argument,  that  in  the 
case  of  a  valued  policy  if  any  interest  be  proved  to  be  on  board,  and  there  be 
I  ^I  1  no  fraud,  a  total-loss  wUl  entitle  the  assured  to  recover  the  sum  specified  in  the 
valuation;  and  to  that  position  we  accede,  with  this  limitation,  that  is,  provided 
there  is  a  total  loss  by  any  of  the  perils  insured^  of  the  whole  su}>JQct-matter 
of  insurance  to  which  the  valuation  applied,  viz.  of  all  the  intended  cargo  of 
floods,  where  the 'in  insurance  was  on  goods,  and  of  all  the  intended  freight, 
where  the  insurance  was  upon  freight.  But  if  it  be  meant  to  carry  that  position 
to  this  extent,  that  the  underwriter  is  not  at  liberty  to  require  what  was  intend- 
ed to  have  been  included  in  that  valuation,  or,  when  he  has  ascertained  that 
point,  that  he  cannot  reduce  the  sum  below  the  valuation,  by  proving  thai  a 
part  only  of  what  was  included  in  the  valuation,  has  been  lost  by  a  peril  in- 
sured against,  we  deny  the  position  when  so  e;ctended.  In  Sho^  v.  Felton,  2 
East,  109.  which  has  been  strongly  relied  upon,  the  interest  of  the  assured 
was  in  ship  and  outfit,  including  provisions  and  sea-stores  laid  in  (or  slaves 
and  wages  advanced  to  the  crew;  and  the  chief  ground  insisted  upon  for  open 
ing^he  policy  was  this,  that  the  principal  part  of  the  provisions  had  been  con- 
aumed  |in  the  voyage,  and  therefore  had  not  been  lost  by  the  perils  insured 
against.  But  that  ground  was  resisted  with  effect,  because  the  subject  insur- 
ed was  to  be  considered  as  of  the  value  ascribed  to  it  when  the  voyage  com- 
menced; and  if  the  diminution  of  the  provisions  was  to  be  alfowed  to  reduce 
the  extent  of  the  underwriter's  liability  upon  the  policy,  every  valued  policy  upon 
a  ship  would  be  to  be  opened;  because,  every  day  after  the  voyage  comnienced, 
^fh  *  ^^  quantum  of  the  ship's  provisions  would  be  proportionably  reduced. 
pUeeofdM  ^  BuLLER  V.  Chriotib.  H.  T.  1814.  K.  B.  cited  2  M.  ^  S.  374. 

tiDaiioD,iiot  'I^bts  was  an  insurance  on  1 950  boxes  of  soap  on  board  the  Young  Peter, 
■D  the  ship  at  and  from  Liverpool  to  Oporto.  The  defendant  paid  into  court  20  per  cent, 
in  which  upon  his  subscription.  The  ship,  in  attempting  to  pass  the  bar,  in  order  to  get 
^^Vbnt''  ^^^  ^^  harbour  of  Oporto,  ran  aground  without  the  bar  and  there  bulged, 
io  aootber  ^^^  water  flowed  in  and  wetted  that  part  of  the  soap,  and  fan  towards  the  bot- 
baviag  '  ^^^'^  of  the  hold;  but  out  of  the  1950  boxes,  only  17  were  totally  lost,  the  rest 
beaaieoMiv  woreavwd  and  carried  aabore  in  bargesi  and  delivered  into  the  wi  ~'*~ 
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of  the  assured;  and  it  appeared  that  they  had  sustained  from  the  sea-water  a»d  is  comm 
loss  not  exceeding  20  per  cent.     The  counsel  for  the  assured  contended  that  <!■•"«•  ef 
the  loss  was  total,  inasmach  as  the  ship  had  never  arrfved,  but  before  arrival  ®"*j|J. 
became  totally  lost;  and  that  the  circumstance  of  the  goods  having  reached  ^d  •MiMt 
their  desllnation,  and  the  hands  of  the  consignees,  would  not  vary  the  case.  tbeEw k* 
On  the  other  side  it  was  insisted  upon  the  necessity  of  an  abandoninent;  but  total. 
Lord  Kllenhorough,  C.  J  held  it  a  total  loss  without  abandonment.  Tinimtm 

6.  Davidsom  v.  Willaset.  E.  T.  1813.  K.  B.  1  M.  4"  S.  313.  «d  ia  a  v«l 

A  ship  was  chartered  from  Liverpool  to  Jamaica,  there  to  take  on  board  aaed  poliojr 
full  cargo  for  Liverpool  at  the  current  freight,  to  be  paid  at  one  month  from  "*  •■liUad 
the  discharge  of  her  cargo  at  Liverpool;  and  the  shipowners  effected  a  valued  l^  '•^▼•J 
poJicv  on  the  freight  at  and  from  Jamaica  to  her  port  of  discharge  in  the  Uni-  V  4^*  1 
ted  Kingdom;  and  the  ship  arrived  at  Jamaica,  and  afler  taking  on  board  one^J,.  wbarL 
half  of  her  cargo  was  lost  by  storm,  the  remainder  of  her  cargo  being  onshore  the  put  W 
and  ready  to  be  shipped.  The  Court  held  that  the  insured  were  entitled  totheearg» 
recover  as  for  a  total  loss.  ready  oa 

7.  Bailue  v.  Mondiolioni.  H.  T.  1769.  K.  B.  Park,  Ins.  70.  ?*«»';  «• 

This  was  an  action  on  a  policy  of  insurance  on  goods  at  and  from  Nevis  to^J* 
Bristol.     The  ship  sailed  from  Nevis,  but  before  her  arrival  at  Bristol  she  waa  . .   *  *°? 
captured  and  taken  into  Morlaix,  and  there  condemned.     An  appeal  waa|j,^jj_ 
lodged  in  the  Parliament  of  Paris,  where  the  sentence  was  reversed,  and  the  m  io«t,tben 
ehip  and  cargo  were  decreed  to  be  restored.     Before  the  sentence  of  restitu-  ii  a  total 
tion,  ship  and  cargo  had  been  sold,  but  the  money  was  paid,  the  charges  ofk>Masto 
prosesuting  the  appeal  being  deducted.     The  defendants  have  paid  all  ***•!!!*  **J*^* 
charges  of  the  suit,  and  the  salvage,  except  the  sum  now  in  demand,  which  ^\^!^^  ^  * 
was  paid  by  the  plaintiffs  as  owners  of  the  goods  to  the  owner  of  the  ^ip  for  ^i^f^^^ 
freight,  pro  rata  titnem,  and  for  which  freight  this  action  is  brought  on  the  po- 
licy on  goods.     Afler  time  taken  to  deliberate, 

Lord  Mansfield  delivered  the  unanimotts  opinion  of  the  Court  for  the  de(e»- 
danta.     The  item  now  in  litigation,  his  lordship  said,  is  that  which  waa  paid 
for  freight  by  the  owner  of  the  cargo  to  the  proprietor  of  the  ship,  pro  ro^a  tit- 
nerts  for  it.     As  between  the  owners  of  the  ship  and  cargo,  in  case  of  a  total 
loss,  no  freight  is  due;  but  as  between  them  no  loss  is  total  where  part  of  the 
property  is  saved  and  the  owner  takes  it  to  his  use.     In  this  case  the  value  of 
the  goods  was  restored  in  money,  which  is  the  same  as  the  goods;  and  there* 
fore  freight  was  certainly  due,  pro  raia  tttmrxB,     But  as  between  the  .owners 
of  the  goods  and  the  underwriters  upon  the  cargo,  the  latter  have  nothing  to 
do  with  the  freight.     The  owner  o(the  ship  has  a  lien  for  his  freight;  but  m  a  A  Iom  of 
total  loss,  Kte rally  so  called,  no  freight  is  due.     In  case  of  a  loss,  total  inthavoyag*, 
its  nature,  with  salvage,  the  owner  of  the  goods  may  either  take  the  part  ^^^^  ?!"* 
saved,  or  abandon;  but  in  neither  case  can  he  throw  the  freight  upon  the  w**-||^aiDant** 
derwriters,  because  they  have  not  enga^d  to  indemnify  him  against  it.  operates  'as 

8.  Barker  v.  Blakes.  H.  T.  1808.  K.  B.  9  East,  263.  a  total  lorn 

Ptr  Cnr,     A  loss  of  the  voyage,  with  due  notice  of  abandonment,  operates  of  the 
a&  a  total  loss  of  the  goods.  «**®*' 

9.  Anderso!*  v.  Wallis.  M.  T.  1813.  K.  B.  2  M.  &  S.  240.  S.  P.  Hunt   [  423  I 
V.  RoTAL  Exchange  Assurance  Company.  E.  T.   1816.  K.  B.  6  M. 
&  S.  47.  Th»  diaap 

Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from  L.  to  Q,,  ^**^^f'^^, 

*  A  chartered  ship  is  to  take  in  goods  at  London  for  Madeira,  there  deliver  such  portion  ai 
an  agent  idiould  direct,  receive  on  board  wmo,  proceed  to  Jamaica,  and  there  deliver;  185|^ 
to  be  paid  for  freight  during  the  whole  vojage  from  London  to  Madeira,  and  tfaence  to  JPa* 
maioa,  pttjMe  io  Madeira  on  delivery  of  ihe  goods  shipped  at  London  for  that  place;  buy 
wise  at  so  much  j^cr  pipe,  to  be  carried  to  Jamaica  free  of  freight ;  she  arrives  at  Madeira^ 
delivers  all  her  Loiidoo  cargo,  except  a  certain  portion  retained  as  ballast,  receives  part  of 
the  Jamaica  cargo,  but  not  the  freight  vvioe,  and  then  is  lost;  this  was  hoi  den  n  total  leas  ft 
see  Alty  v.  Lindo,  1  N.  R.  296. 

f  Wlwre  a  ship  and  goode  are  inswed  fbr  a  voyage,  if  the  former  be  takea  and  mpapture^ 
andt  after  the  rocapture,  the  captain,  acting  fbr  the  benefit  of  bis  employers,  telle  the  ship  Qn4 
oflwo,  and  thereby  puta  an  end  to  the  voyage,  thf  insured  may  abandipa  and  recojer  aa  for  0, 
total  loss;  aee  MUles  t.  flMcher,  Doug.  28ll. 
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■1  of  a  tiiip  ranted  free  of  particular  average;  and  the  sbip  owing  to  some  damage  in  Ch^ 
ocAuioaed  course  of  her  voyage,   was  obliged  to  run  into  port  and  undergo  repair,  and 
Us  of^tba'  ^^'"^  P^''^  ^^  ^^®  goods  were  damaged;  and  the  repairs  detained  her  so  lon^ 
M«  affords  ^^  ^^  prevent  her  reaching  Q.  that  season,  and  no  other  ship  could  be  procur- 
DogrouiKl   ed  at  that  or  a  neighbouring  port  to  forward  the  cargo  in  time,  so  that  the  vo/- 
for  aban      age  was  abandoned,  and  the  ship  aflerwards  sailed  on  another  voyage, 
dontng  and     p^^  Cur.     The  question  is,  whether  this  was  a  total  loss  of  the  cargo,  nn- 
f  r""t"ul    ^^^  *'^  circumstances,  or  only  an  average  loss?  for  if  the  latter,  aa  the  under- 
loaf  on       'writer  is  free  from  particular  average,  the  plaintiffs  are  not  entitled  to  recover. 
gooddwhen'^^^  plaintiffs  were  allowed  to  take  a  verdict  at  the  trial,   subject  to  a  motioo 
the  goods    by  the  defendant.     In  this  case  the   loss  in  fact  was   an  average  loss,  by  thifr 
may  be  for  damage  arising   from  the  sea-water  to  the  iron  and  nails  for  the  space  of  £ve 
wardad  in   q^  gj^  weeks,  during  which  they  were  on  board.     The  copper  was  not  injured 
u^^MDiog  ^^  ^11^  ^^^  ^1^^  j^^^  ^^^  ^^.|^  ^^^  ^^  ^^^  considerable  es^tent.     The  ship  was 

"*  under  a  temporary  disability,  though  the  means  of  repairing  were  no  doubt 
easily  attained  at  so  commodious  a  harbour  as  Kinsale,  and  it  does  not  appear 
that  the  necessary  repairs  could  not  have  been  done  before  March.  Howev- 
er, it  appears  that  she  could  not  be  repaired  in  time  for  her  voyage  to  Quebec 
that  season.  The  voyage  is  made  in  about  seven  or  eight  weeks,  and  in  No^ 
vember  the  river  St.  Lawrence  becomes  frozen,  so  that  Quebec  is  inacceaai- 
ble  by  ships  by  the  28th  of  November.  It  does  not  appear  that  any  extraor- 
dinary pains  were  used  by  the  captain  to  get  another  ship;  it  is  stated,  indeed, 
'  that  there  were  none  at  Kinsale  or  Cork.     This  then  is  a  case  where  there 

*  was  not  an  actual  loss  of  the  cargo  or  the  ship,  but  only  of  the  voyage  for  that 
season;  and  the  question  is,  whether  such  a  loss  amounts  to  a  total  loss  of  the 
cargo  by  reason  of  the  abandonment  ?  Assuming  that  the  case  of  ManniBf^ 
V.  Newham,  Marsh.  Ins.  58.5.  was  well  decided,  and  that  a  total  loss  would  be 
recoverable  for  a  cargo  insured,  as  in  that  case,  free  of  particular  average, 
and  situated  under  the  same  circumstances,  it  may  be  observed,  that  there  the 
ship  had  received  an  irreparable  damage,  as  it  is  stated  in  the  report,  whicb 
drove  her  back  to  Tortola,  where  only  two  ships  could  be  had^  both  together 
not  capable  of  taking  the  cargo  on  board ;  so  that  that  case  is  widely  dinbrent. 
The  damage  to  the  ship  is  there  stated  in  terms  to  be  irrepairable;  that  dia- 
tioguishes  it;  for  here  not  only  was  the  damage  not  irrepairable,  but  it  ap- 
[  434  1  P^^^^  ^'  could  be,  and  was,  repaired  in  a  few  months.  In  that  case,  the  cargo 
became  in  effect  extinct;  the  ship  longer  subsisted,  nor  could  it  be  conveyed 
at  all  in  any  ship;  here  the  cargo  was  capable  of  being  conveyed  atler  a  de- 
lay of  a  few  months  only  in  the  very  same  ship.  The  only  description  of  loss,; 
therefore,  capable  of  sustaining  an  abandonment,  so  as  to  convert  what  waa 
in  fact  an  average  inte  a  total  loss,  is  a  temporary  suspension  of  the  voyage. 
But  what  case  has  ever  yet  decided  that  such  a  temporary  retardation  is  a 
good  cause  of  abandonment,  so  as  to  amount  to  a  total  loss?  Diaappolntmeni 
^  of  arrival  is  a  new  head   of  abandonment  in  insurance  law.     If,  wherever  a 

disappointment  were  to  arise,  an  abandonment  might  be  made;  then  supposing 
this  ship  had  sailed  on  her  voyage,  but  had  not  arrived  in  the  river  St.  Law- 
rence until  the  frost  set  in,  and  was  consequently  obliged  to  wait  there  uniilthe 
next  season,  that  would  have  been  a  cause  of  abandonment  according  to  this 
rule.  It  would  be  a  loss  of  the  voyage  which  the  assured  had  in  contempla- 
tion. So,  if  the  retardation  of  the  voyage  be  a  cause  of  abandonment,  the 
happening  of  any  marine  peril  to  the  ship,  by  which  a  delay  is  caused  in  her 
arrival  at  the  earliest  market,  would  be  also  a  cause  of  abandonment.  I  am 
well  aware  that  an  insurance  upon  a  cargo  for  a  particular  voyage  contem-  . 
plates  that  the  voyage  shall  he  performed  with  the  cargo,  and  any  risk  which 
renders  the  cargo  permanently  lost  to  the  assured  may  be  a  cause  of  aban-* 
donment.  In  like  manner,  a  total  losa  of, cargo  may  be  effected  opt  merely 
by  the  destruction  of  that  cargo,  but  by  a  total  permanent  incapacity  of  the 
ahip  to  perform  the  voyage;  that  is  a  destruction  of  the  contemplated  adven- 
ture. But  the  case  of  an  interruption  of  the  voyage  does  not  warrant  the  as- 
sured in  totally  disengaging^  himself  from  the  adventure^  andt  throwing  the  bur- 
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Aen  <m  the  underwriters.  It  u  unncssary  to  pursue  the  subject  furlhor,  as 
there  is  not  nnj  case  nor  principle  which  authorises  an  abandonment,  unless 
where  the  loss  has  been  actually  n  total  loss  or  in  the  highest  degree  probable, 
at  the  tinie  of  abandonment.  This  rule,  therefore,  for  a  nonsuit,  must  be  made 
absolute. 

10.  Parsons  V.  Scott.  E.  T.   1810.  C.  P.  2  Taunt.  363.     S.  P.  Falkner 

V,  Ritchie.  H.  T.  J814.  K.  B.  2  M.  &  S.  290. 
A  vessel  chanered  to  Oporto,  St.  Uhe*s,  and  Gottenburgh,  being  taken  at  The  roen» 
Oporto  by  the  enemy,  was  liberated  on  payment  by  the  master  of  a  sum  of   "       . 
money,  and  on  condition  of  his  bringing  home  in  her  to  England  English  pris-  j,  not  hIom 
oners,  to  be  .exchanged  for  an  equal  number  of  French.     Upon  the  news  ofefthethip. 
the  capture,  but  afler  the  time  of  the  ship's  liberation,  the  owners  abandoned 
the  ship  to  the  insurers.     Upon  her  arrival  at  Portsmouth  the  captain  refused 
to  deliver  her,  unless  on  re-payment  of  the  ransom,  which  the  owner  refused. 
The  Court  held,  that  the  owner  being  entitled  to  retake  his  ship,  which  he  saw 
safe  at  Portssnouth,  the  loss  of  the  voyage  did  not  enable  him  to  recover  upon 
e  policy  on  the  ship  as  ibr  a  total  loss;  nor  could^  he  recover,  as  for  an  average 
loss,  the  sum  which  had  been  paid  by  the  master  for  the  ship's  ransom,  and 
which,  being  an  illegal  payment^  tho  plaintiff  was   bound  to  repay  to  the 
master. 
11.  Idi.s  V.  Royal  Exchange  Assurance   Company.    H.  T.  18  1&.  C.  P. 

8  Taunt  756;    S.  C.  3  Moore,  1 15.     S.  P.  Meaburne  v.  Lochie.  E.  Whan  the 
T.   1824.  K.  B.  4  D.  &  R.  207.     S.  P.  Cambridge  v.  Anderton.  E.  «?•«•'•  2\ 
T,  1824.  K.  B,  2  B.  *  C.  691.   Robertson  v.  Clarke.  H.  T.   1824.f '*^,~ 
C.  P.  1  Bing.   445.     Van  Omeron  v.  Dowick.  H.  T.  1809.    N.  P.^fi/S^* 
SCampb.  42.  Joseph  v.  Knox.    H.  T.   1810.    N.  P.  5  Id.  320.  WiL-ihipaad 
son  v:  Millar.  M.  T.  1816.  N.  P.  2  Stark.  1.  emrgo,  and 

The  ship  sailed  from  Quebec,  and  on  her  voyage  down  the  river  St.  Law«-  tb«'«by 
fence  sprung  a  leak ;  it  became  necessary,  for  the  preservation  of  the  lives  ^^2q&l 
of-the  master  and  crew,  to  run  her  on  shore.     She  took  the  ground  on  the    1-^     .  * 
outside  of  a  reef  of  tocks,  and  was  there  fixed  and  exposed  to  the  full  force  of  ^^q^q,^  ^^ 
the  stream,  and  in  the  way  of  the  dritl  ice,  then  forming  and  floating  down  the^ndorwri 
river.     One  of  the  part  owners  and  agent  for  the  others  resided  at  Quebec,  ten  are  lia 
and  after  two  surveys,  in  which  the  surveyors  stated  as  their  opinion  that  it  ble  for  a  to 
would  be  prudent  to  sell  the  ship  and  cargo,  the  master,  under  the  direction  of**l  ^  .V^'* 
epch  part  owner,  sold  the  same.     The  ship,  however,  survived,  was  repaired  ^1*^^'^ 
by  the  purchasers,  and  afterwards  brought  a  full  cargo  to  London.     In  an  ac- matter  of 
tion  on  the  policy  against  the  underwriters  on  freight  for  a  total  loss,  the  Court  aecenity'^ 
held,  first,  that  under  the  circumstances  the  master  was  warranted  in  selling  ^^^  ^o'  ^^ 
the  ship  and  cargo;  and  secondly,  that  an  abandonment  of  freight  was  unne- ^.^."^^^^  ^^ 
cessary.  J^  concern 

12.  Barker  v.  Blares.  H.  T.   1808.  K.  B.  9  East,  283. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  4th  of  August,  1803,^  ^^Sr 

on  a  quantity  of  oil  belongmgto  an  American  proprietor,  shipped  on  board  an  ^^.^^^  1^^ 

American  ship,  the  Hannah,  on  a  voyage  to  and  from  New  York  to  Havre  ^^^  j^,  a. 

de  Grace.  in  the  ena 

Per  Cur,    The  whole  amount  of  loss  claimed  on  the  part  of  the  plaintiff  is  my  *•  conn 
45(.  2«.  S(f.,  consisting  of  20/.  19*.  the  freight  and  expenses  paid  under  the^«7»  "bro't 
sentence  of  the  Court  of  Admiralty,  and  24/.  Ss.  8<i.,  the  difference,  we  pre- ™,j"  Jj^^ 
sumo,  between  the  invoice  value  of  the  oil  in  America,  and  the  proceeds  of  p^Q^j^^pf^ 
the  sale  here.     The  defendant  contends,  that  the  plaintiff  is  at  any  rate  not  ceedioip  ia 
entitled  to  recover  the  latter  item  of  loss,  his  claim  thereto  being  merely  found- the  Admi 
ed  on  an  abandonment,  which  was  not  made,  as  the  defendant  insist^,  in  due  w!*y»  *he 
4ime.     But  he  further  contends,  that  the  plaintiff  cannot  by  law  recover  at  all,  ^^"^  J[  j^ 
even  to  the  extent  of  the  average  loss  of  his  freight  and  expenses,  under  this  ,  ^^^^^  ^'^ 
policy;  and  thatj  to  allow  of  such  a  recovery,  would  be  to  allow  of  an  indem- blockade; 
oity  being  afforded,  through  the  medium  of  British  insurance,  to  neutrals  act- held  that 
log  in  contravention  of  the  interests  and  policy  of  Great  Britain,  in  the  carry- tbiawaa  • 
iog  of  tho  goods  of  its  enemies;  that  in  so  doing,  the  neutral  had^jn  effect,  i?|~ '?? ,r^ 

VQlXl  40  ^thevoyaia. 


318  .  INSURANCE.— Jfontur. 

* 

violated  the  duties  of  his  neutrality,  and  assumed  a  hostile'  character  in  respect 
of  this  country.  But  it  docs  not  appear  to  us  that  the  general  objection  to  the 
plaintiff's  right  to  recover  is  weW  founded.  In  order  to  entitle  himself  to  re* 
cover  as  for  a  total  loss,  the  plaintiff  roust  establish  two  things:  1st.  That  a 
loss  of  the  voyage,  the  only  description  of  loss  which  can  be  contended  for  io 
this  case,  as  the  goods  themselves  have  been  ordered  to  be  restored,  and  are 
capable  of  being  so,  was  occasioned  by  the  detention  in  question,  which  con- 
tinued until  and  afler  the  blockade  took  place,  which  rendered  the  prosecuticn 
of  the  voyage  to  Havre  no  longer  practicable.  Sndly.  Supposing  a  los9  sa 
occasioned  to  be  a  total  loss  by  denison,  within  the  policy,  that  the  abandon* 
ment  of  the  goods. was  made  in  due  thne.  And  thinkings  as  we  do,  that  the 
impossibility  of  prosecuting  the  vojago  to  the  place  of  destination,  which 
arose  during  and  in  consequence  of  the  prolonged  detention  of  the  ship  and 
cargo,  may  be  properly  considered  as  a  loss  of  the  vx>yage,  and  such  losa  of 
voyage,  upon  received  principles  of  insurance  law,  as  a  total  loss  of  the  goods, 
which  were  to  have  been  transported"  in  the  course  of  such  voyage,  provided 
such  loss  had  been  followed  by  a  sufficiently  prompt  and  immediate  notice  of 
abandonment;  we  are  of  opinion,  however,  upon  the  authority  of  the  cases  ia 
7  East,  451;  4  East,  401;  that  this  abandonment,  which  was  made  on  the 
[  [  4S6  1  14th  of  October,  1803,  above  five  weeks  after  the  blockade  of  Havre  had 
been  publicly  notified,  the  latest  event  to  which  the  loss  of  voyage  ts  liable  of 
being  referred,  was  not  made  within  those  reasonable  and  convenient  limits 
of  time  which  the  law  allows  for  this  purpose;  and  it  is  to  be  observed,  thai 
no  excuse  for  the  lateness  of  the  abandonment  is  offered,  on  the  score  of  any 
want  of  competent  powers  in  the  parties  making  the  abandonment,  as  they  do 
not  appear  to  have  been  furnished  wiih  any  other  powers  for  this  purpose  at 
last  than  what  they  must  be  supposed  to  have  originally  possessed,  if  they  ev- 
er had  any.  The  loss  in  question  roust,' therefore,  for  want  of  a  timely  notice 
of  abandonment,  be  regarded  merely  as  an  average  loss,  and  the  verdict  must 
of  course  be  restrictedto  the  sum  of  20/.  IO5.,  the  Amount  of  the  freight  and 
expences,  to  which  the  assured  was  subjected  by  the  sentence  of  the  Court 
of-  Admiralty.  Judgment  for  that  sum,  and  no  more,  must  be  given  accord- 
mgly. 

13.  GoLDsMiD  V.  Gillies.  E  T.  1813.  C.  P.  4Taunt.  803. 
The  plaintiffs  having  obtained  a  Hcence  from  the  British  government  for  th« 
Where  the  voyage,  shipped  coffee  at  London,  upon  their  own  account,  on  board  the  Alar- 
*J°***^p®^j.  garetha,  and  consigned  it  to  Messrs.  Baur,  their  agents,  at  Tonningen,  to  sell 
edcvgo  "P°"  commission.  Upon  the  credit  of  this  consignment  the  plaintiff  had 
was  allow  drawn  bills  to  the  amount  of  31,761  marks  banco,  or  2,400/.,  upon  Messrs. 
ed  to  retain  Baur,  which  they  accepted,  and  at  maturity  duly  paid.  Immediately  -upon 
the  amount  the  arrival  of  the  vessel  at  Tonningen,  and  befor^s  any  part  of  the  coffee  was 
oepta^eM  !®P^®^>  ^^  ^^^  seized  by  the  Danish  government,  and  afterwards  confiscated. 
.  held  that  *  '^^^  government  ordered  coffee  to  be  sold  by  Messrs.  Baur,  and  compelled 
tlieasrared,  ^^^^  to  give  security  to  account  for  the  proceeds.  A  sale  was  soon  after- 
not  havjDg  wards  cHected,  the  gross  proceeds  of  which  amounted  to  69,139  marks  banco, 
•baDdoned»  and  the  net  proceeds  to  57,125  marks.  Upon  an  application  made  bv  Messrs* 
"^d  th*"  ^*"'^'  *°^*^®  I)anish  government,  stating  that  they  had  before  the  seizure  ao- 
iMrparUal,  ^fP^^^  b>*^a  to  the  amount  of  31,761  marks  banco,  upon  the  credit  of  the  con- 
and  there  !  signment,  they  were  permitted  to  reimburse  themselves  by  retaining  that  sum 
fore,  what  out  of  the  net  proceeds,  and  were  ordered  to  pay  over  the  residue,  viz*  25,364 
waa  saved   marks,  into  the  Danish  treasury  on  account  of  the  government,  and  which  was 

fc?  htTb^B.  "^^^''^*"^'^  *^°"®-     The  invoice  price  of  the  coffee  in  England  was  2,720^.; 

-  6t.  defendant,  after  advice  of  the  seizure,  adjusted  a  loss  of  35  per  cent,    up- 

on account.  The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitTed  to  recover  from  the  defendant  the  44/.  16j.  for  which 
the  verdict  was  taken,  or  any  and  what  other  sum?  If  the  Court  should  be  of 
opinion  that  the  money  paid  into  court  covered  the  whole  that  the  plaintifis, 
were  entitled  to  recover,  a  verdict  was  to  be  entered  for  the  defendant. 

vv  Ptr  Cttr,    If  the  plaintiff  had  brought  an  action  after  this  salvage  for  thQ 
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Ma)  loBSy  fhe^ defendant  Would  have  nonsuited  him  for  want  of  an  abandon- 
flient.  We  do  not  state  that  upon  seizure  by  the  Danes  or  Swedes^  the  plain-  [  427  J 
tiflT  might  not  srue  for  a  total  loss  without  abandonment,  but  aOer  the  restora- 
tion no  abandonment  has  been  declared;  in  the  meantime,  that  which  was  for 
a  time  a  total  loss  became  an  average  loss,  and  then  all  that  is  restored  is  for 
the  benefit  of  the  assured,  not  of  the  underwriter;  the  plaintiffs  could  not  re- 
cover from  the  iinderwriters  more  than  100  per  cent.,  but  they  may  receive 
vndequaque  more  than  100^.— Judgment  for  the  plaintiff.  ^     ^ 

14.  TnoRNELY  v.  Hebson.  E.  T.  1819..K.  B.  2  B.  &.  A.  613, 
The  plaintiffs  are  agents  of  Townscnd  and  White,  merchants  in  New  York,  Wlien  tlie 
who  effected  the  policy  in  question  on  the  ship,  valued  at  1,200/.,  which  yrna^F^^!9^^ 
subscribed  by  the  defendant  for  the  sum  of  200/.,  and  Townsend  and  White  ^'^g^^^^J* 
were  intere:rted  in  the  ship  to  the  valued  amount.     The  ship,  properly  manned  the  hixb 
and  equipped,  sailed  soon  afterwards  in  ballast  on  the   voyage   insured;  after  geas from 
leaving  Hull  she  struck  on  a  sand-bank, and  put  into  Dover  to  be  repaired;  motiTos  of 
sailed  from  Dover  on  the  19th  of  December,  1816,  and  proceeded  on  her  voy- ■®lf'P'®>''^ 
age.     Nothing  of  much  importance  occurred  after  the  vessel  left  Dover,  ex-  JJ™  °«?^f 
cept  the  continual  successinn  of  heavy  gales  from  the   westward,  the  ship  i^e  damage 
straining  and  making  much  water,  until  the  14th  of  February,  1^817,  when,   it  which  she 
blowing  a  very  severe  and  heavy  gale  from  the  south-west,  it  was  discovered  had  receir 
that  iSie  vessel's  mainmast  was  badly  sprung.     The  gale  continued  to  the  15th,  ***  ,*V®"» 
when  the  fore-yard  and  fore-sail  were  carried  away,  and  the  fore-topsail  was  *?.      ® 
torn  to  pieces  by  the   gale,   and  the  bowsprit   was  discovered  to  be  badly  ^|^^  takea 
sprung.     During  these  days,  and  until  the  crew  left  her,  she  leaked  so   much  posseaaion 
as  to  require  one  pump  to  be  sonstantly  going;  and  owing  to  the   injury  which  of  by  a 
the  vessel  had  sustained  by  the  seas  and  tempest  during  the  said  voyage,  and  ftenh  crew, 
to  the  fatigue  which  the  crew  had  consequently  undergone,  the  crew  were  no  ^'^^  "*: 
longer  able  to  navigate  her.     On  the  16th  of  February,    1817,   the  crew  of^**®-   ** 
the  William  discovered  two  vessels,  and  made  a  signal  of  distress.     In  a  few  hei  safely 
lioars  the  twcf  vessels  bore  down  to  the  William,  and  proved  to  be  two  brigs,  into  port,  it 
one  called  the  Hyder  Ali,  and  the  other  the  Navigator.     The  masters  of  both  was  h^ld, 
these  brigs  promised  to  keep  by  the  William  till  the  ensuing  morning,  and  then  ^**-  that  the 
each  of  them  would  take  on  board  of  respective  ships  one-half  of  the   crew,  ihe^crew** 
but  during  the  night  a  heavy  gale  separated  the  William  from  the  Navigator,  j,^  ^^^  ^^ 
On  the  17th  of  February,  the  brig  llyder  Ali  was  still  in  sight   of  the   Wil-  moant  to  ji 
liam,  and  the  crew  of  the  William  went  on  board  the  Hyder  Ali;  but,  in  con- total  Ion; 
sequence  of  the  heavy  seas  then  running,  they  wero  only  able  to  remove  from  *"**  2ndly, 
the  William  their  provisions  and  dothes,  and  when  the  crew  left  the  William,  *  J?' !  ® . 
they  were  so  worn  out  with  fatigue  that  they  could  not  be  mustered  on  deck,  ^^^n  sold 
to  the  pumps,  or  to  make  what  sail  then  remained;,  the  crew  of  the  William  so  ondera  de 
left  her  upon  the  unanimous  opinion  of  the  whole  crew,  after  a  consultation  eree  of  the 
amongst  the  master,  mate,  and  mariners,   and  for  the  preservation  of  their  Admiralty 
lives.     Notwithstanding  the  slate  of  the  William,  and  the  continued   violence  ^°"*'*  *°   . 
of  the  weather,  eight  fresh  men  from  the  Hyder  Ali,  which  said  brig  had  P^J^'  ^^J* 
many  American  seamen  passengers  on  board,  volunteered  to  go  on  board  of  j^  not  ^p 
the  William  in  the  hope,  at  the  risk  of  their  lives,  of  bringing  her  into   port;  peering  that 
and  the  said  men  were  permitted  by  the  captain  of  the  Hyder  Ali  to  go  on  iha  insored 
Jboard  of  her,  and  the  two  vessels  shortly  afterwards  separated.     The  Hyder  |  428  ] 
Ali  arrived  at  New  York,  with  the  late  crew  of  the   William,  on  the  4lh  of  bad  taken 
March,  and  then  the  ultimate  fate  of  the  William  being  unknown,  the  part,icu- J^^  ™®^^" 
lars   of  her  misfortunes,    as  hereinbefore  related,  were  communicated  to  ^^^  g^^i^^ 
Messrs.  Townsend  and  White.     They  on  the  8th  of  Maf  ch,  being  the  first  that  they' 
opportunity  of  sending  a  letter  to  Liverpool,  after  the   arrival   of  the   Hydcnrhadno 
Ali  at  New  York,  wrote  to  the  plaintiffs,  their  ageq^ts,  at  Liverpool,  directing  "ght  to  a 
■    an  abandonment  to  be  made  to  tf\e  underwriters  of  the  vessel,  and  this  letter  ^"^  ?"' 
was  received  by  the  plaintiffs  in  Liverpool  on  the  17th.     On  the  18th  of  April,  ^"^^  ^^^^ 
in  pursuance  of  these  directions,  the  plaintiffs  gave  notice  of  abandonment  to  j^^^^  ^y^^^^ 
'the  defendant;  but  the  defendant  refused  to  accept  it,  as  intelligence  had  arrived  a  partial 
io  England  (as  the  fact  was)  that  the  men  from  the  Hyder  Ali  had  succeeded  Iom. 
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In  bringing  the  William  into  Newport,  a  pbrt  in  Rhode  lalandi  about  fiOO^ 
miles  from  New  York,  and  from  whence,  had  she  been  refitted  and  repaired^ 
she  might  easily  have  proceeded  to  New  York,  independent  of  the  procc^edlnga 
in  the  Admiralty  Court  aflermentioned,  but  where  she  lay,  with  the  know* 
ledge  of  the  said  Townsend  and  AVhite,  subject  to  a  claim  for  salvage.  The 
William  arrived  at  Newport  on  the  lOth  of  March,  1817«  and  was  immediate* 
]y  libelled  by  the  salvors  in  Rhode  Island,  in  the  Admiralty  Court  for  salvage; 
and  being  claimed  by  the  lale  master,  professing  to  act  on  behalf  of  the  uii» 
derwriters,  but  not  having  their  particular  authority,  and  which  clahn  was 
known  to  Townsend  and  White,  the  Court  decreed  her  to  be  sold,  and  one- 
half  of  the  proceeds  to  be  paid  to  the  salvors,  with  costs;  and  she  was  accord- 
ingly sold  for  315/.,  and  the  salvors  were  paid  thereout  the  amount  decre^  to 
them,  and  costs,  and  the  balance  (about  112/.  10s.)  now  remains  in  the  court. 
The  present  action  was  commenced  on  the  !9th  of  November,  1817;  pre- 
viously thereto  the  defendant  had  paid  the'plaintifls  the  partial  loss*  * 

Per  Cur,  The  plaintiffs  rely  upon  two  circumstances,  in  order  to  constitute 
this  a  total  loss:  the  first  is  the  desertion  of  the  ship  by  the  crew;  and  the 
second,  the  sale  at  Rhode  Island.  Now,  where  a  ship  is  captured,  she  is  la- 
ken  possession  of  by  persons  adversely  to  the  owner,  and  so.  it  is  in  the  case 
of  barratry;  but  here  the  ship  was  taken  possession  of  by  persona  actings 
not  adversely,  but  for  the  Joint  benefit  of  themselves  and  the  owners,  and  the 
latter  were  never  dispossessed  at  the  vessel.  The  desertion  of  the  crew, 
therefore,  does  not  amount  to  a  total  loss.  Then,  as  to  the  second  point,  the 
sale,  in  order  to  constitute  a  total  loss,  must  have  been  found  to  have  been  ne- 
cessary, and  wholly  without  the  fault  of  the  owners.  Now,  here  a  ship,  ori- 
ginally worth  1,200/.,  is  sold  for  315/.  only.  It  appears  that  the  owners  were 
near  enough  to  have  acted  in  the  business  at  the  time.  If  they  had  exerted 
themselves,  and  were  unable  to  raise  money,  in  order  to  release  (he  ship  and 
put  her  into  a  proper  state  of  repair,  the  sale  might  have  been  necessary;  but 
in  the  absence  of  any  proof  or  such  e.xertion  we  cannot  say  that  we  think  it 
was  so.  It  is  a  very  beneficial  rule,  and  consistent  with  the  meaniag  of  the 
policy,  for  the  Court- to  say  that  the  assured  cannot  abandon  so  as  to  make  it 
a  total  loss,  unless  they  have  exerted  the  utmost  of  their  power  to  prevent  the 
necessity  for  it.  On  both  grounds,  therefore,  we  afe  of  opinion,  that  there 
t  ^^9  1  must  be  judgment  for  the  defendant.  • 

15.  Dixon  v.  Reid.  E,  T.  1822.  K.  B.  5  B.  ^  A.  597. 
Where  a         A  rule  nisi  had  been  obtained,  calling  on  the  plaintiff  to  show  cause  why 
wSo  wM  ^^^  underwriters  should  n'bt  be  allowed  the  amount  at  which  that  part  of  the 
barratroiu  c^^'go  which  arrived  in  London  had  been  valued  by  the  policy,  subject  to  the 
Ij  taken      charges  thereon,  together  with  iUh  sums  paid  out  of  the  proceeds  of  the  ship 
oat  of  her   and  cargo  at  Barbadoes,  for  wages,  &c. ;  and  why  so  much  as  the  said  two  sums 
•onrie  by    should  amount  to  should  not  be  paid  by  the  assured  to  the  underwriters  out  of 
ind*thT'    the  money  paid  over  to  them;  or  why,   in  default  thereof,  the  consolidation 
^ip  Mid      ^^^^  should  not  be  opened  and  a  further  trial  be  had.     The  following  facts  now 
part  of  tbo  appeared  upon  the  affidavits:  The  ship  received  on  board  at  SierralLeone  233 
cargo  aold,  logs  of  timber,  being  about  260  loads,  and  sailed  from  thence  on  her  voyage  on 
and  the  re  the  8th  of  March,  1808,  but  was  barratrously  taken  by  the  crew  to  Barbadoes, 
naiader      where  she  arrived  on  the  28th  of  April,  and  the  ship  was  condemned  and  sold, 
bjTanother  ®"^  27  logs  of  tiuTber  were  also  sold  to  pay  the  charges  incurred  there,  and  the 
veMel,iiold'®'"*'"'"g  ^^^  ^^S^  ^^^^  forM'arded  to  London  by  another  iressel,  which  arri- 
thattbia      ved  in  August,  18^.     The  insured  abandoned  to  the  underwriters.     Upon 
whi4  teiaj  the  arrival  of  the  186  logs  in  this  country,  the  market  price  of  timber  being 
loasof  the  then  10/.  or  11/.  per  load,  the  plaintifi'  proposed  to  settle  the  loss  upon  that 
the*i!ine  ofP*''*  of  the  cargo  at  69/.  9s.  6d.  per  cent.     The  underwriters  not  consenting  te 
the  commit*^  ^^  ^^®  ^""®»  ^^^®  market  prices  of  timber  afterwards  fell;  and  the  186  logs 
t'mg  the  act  were,  on  the  27th  of  April,  I82I,  sold  (but  not  by  the  plaintiffs)  at  the  rate  of 
of  barnury.  about  6/.  per  load;  and  the  loss  actually  paid  by  the  underwriters  on  the  cargo 
amounted  to  93/.  12«.  6d  per  cent. 
Per  Cur,     Here,  by  the  fraud  and  barratry  of  the  master  and  mariners,  the. 
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cargo  was  taken  out  of  the  possession  of  the  assured.  From  that  time  it  bo- 
came  to  them  a  total  loss.  The  payment  of  the  wa^^ea  at  Barbadoes,  and  the 
sending  home  the  186  lugs,  were  not  actn  of  the  assured  or  of  any  person  au* 
thoriaed  by  them.  We  think,  therefore  that  this  was  a  total  loss  and  not  an 
mYerege  loss,  and  consequently  this  rule  must  be  discharged. 

16.  Tyson  v,  Gurney.  M.  T.  1780.  K.  B.  ST.  R.  477. 

TThe  defendant  when  he  subscribed  the  policy  knew  the  plaintrflTs  and  where  ^  property 
they  respectively  resided.     The  plaintiffs  are  natives  of  America,  are  now  »nf'"'««l  !>• 
subjects  of  the  American  states,  and  at  the  time  of  effecting  (be  policy  ^^re  ^^^"^^^^^ 
'-merchants  and  partners,  but  during  the  American  war  preserved  their  allegi- a,  prize.ths 
•nee  to  the  Kmg  of  Great  Britain,  and  were  subject  to  all  the  disabilities  im-aoderwri 
posed  OB  sQch  persons  by  the  American  states.     At  the  lime  of  effect ijig  the  ters  are  lia 
pdic/y  the  plaintiff  Tyson  was  on  his  passage  froili  Amsterdam  tt>  St.  £ustatia,  ble,  thoagh 
where  he  afterwards,  and  at  the  time  of  the  capture  of  the  ship  and  goods  "nJJI*ad«*bv 
qaestiou,  resided,  and  was  established  in  business  as  a  merchant,  and  where  i^e  |^„ 
he  continoed  to  reside  until  the  capture  of  St.  Eustatia;  and  in  consequence  ed. 
of  such  capture,  and  of  the  general  confusion  which  prevailed  in  this  and  4be    [  430  J 
other  West  India  islands,  he  shortly  afterwards  removed  with  all  his  property 
to  the  Danish  islands  of  St.  Thomas,  in  the  West  Indies,  where  he  continued 
to  carry  on  business  in  the  same  manner  as  in  St.  £ostatiu,  till  the  end  of  the 
late  war,  when  he  removed  to  Philadelphia,  in  America,  where  he  iiow  resides. 
The  other  plaintiff,  Pleasants,  at  the  time  of  effecting  the  policy,  resided  and 
mow  resides  at  Philadelphia  or  elsewhere,  in  America;  but  during  the  late  war 
ha  was  prosecuted,  and  banished  from  Philadelphia  by  the  American  states, 
fi>r  his  strict  adherence  to  the  cause  of  Great  Britain;  and  before  the  time  of 
effecting  the  policy  (the  situation  of  affairs  having  taken  a  turn  in  favour  of, 
the  American  states,  and  rendered  his  banishment  any  longer  unnecessary)  he 
was  permitted  to  return  to  Philadelphia.     The  goods  insured  were  the  proper- 
ly of  the  plaintifis,  and  were  shipped  at  London  on  board  the  New  Content  for 
Amsterdam,  where  on  the  ship's  arrival,  (hey  were  unloaded  and  reshipped  on 
board  the  Carolina  Aletta,  bound  to  St.  Eustatia,  consigned  to  the  plaintiffs. 
That  ship  at  the  time  of  sailing  was  a  neutral  ship,  but  during  her  voyage  hos- 
tilities convnenced  between  Great  Britain  and  Holland,  and  she  was  captured 
by  an  Eoelish  ship  of  .war,  and  carried  into  St.  Kitts.     The  ship  and  cargo 
were  condemned  on  the  24th  of  February,  1781,  by  the  Vice-Admiralty  Court 
of  St.  Kiits^  as  lawful  prize.     No  claim  was  made  by  the  plaintiflTs  in  the  Vice 
Admiralty  Court  for  the  goods  insured,  though  claims  were  made  in  that  court 
by  the  British  subjects,  resident  in  St.  Kitts,  for  different  parts  of  the  cargo;      ^ 
and  on  the  ^4th  day  of  April,  1781,  on  a  further  hearing,  the  goods  so  claimed 
were  adjudged  not  liable  to  confiscation,  and  were  delivered  to  the  claimants. 
When  the  dcfenclant  was  applied  to  by  the  plaintiff's  agent,  on  account  of  the 
loss,  the  defendant  desired  that  he  would  wait  the  event  of  a  cause  then  de- 
pending.    The  case  then  stated  a  proclamation  by  the  King  in  council  in  De- 
cember, 1780,  authorising  the  liords  of  the  Admiralty  to  grant  letters  of  marque 
and  reprisal  to  seize  all  ships  and  goods  belonging  to  the  States  General  of 
(he  TJntted  Provinces,  or  their  subjects,  or  to  an^  other  inhabitants  within  any 
of  the  countries,  territories,  and  dominions  of  the  States  General,  and.  to  con- 
demn the  same. 

Per  Cur.  The  words  of  the  act  of  parliament  are,  ^^  that  all  ships  of  or  be- 
longing to  the  inhabitants  of  the  said  colonies,  together  with  their  cargoes,  ap- 
parel, and  furniture,  and  all  other  ships  whatsoever,  togethf$r  with  their  cargoes, 
which  shall  be  found  trading  in  any  port  or  place  of  the  said  cplonies,  or  going 
to  trade,  or  coming  from  trading,  in  any  such  port  or  place,  shall  become  forfeited 
to  his  Majesty,  as  if  the  same  were  the  ships  of  open  enemies."  Now  the 
cargo  in  question  was  neither  on  board  an  American  ship  or  apy  other  ship 
-  trading  to  any  port  in  the  colonies,  and  therefore  it  is  not  within  this  act  of 
parliament.  The  legislature  did  not  think  proper  to  declare  that  the  property 
of  Americans  should  be  forfeited,  unless  it  were  found  on  board  an  American 
vessel  or  on  board  some  other  vessel  trading  to  one  of  their  ports;  and  tho 
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propertj  ef  Americana  found  in  any  other  part  of  the  world  is  not  forfeited  by 
this  act.     There  is  no  pretence  for  the  construction  put  on  this  statute  by  tli^ 
|[  431  ]   defendant's  counsel.     The  two  first' points  were  very  properly  abandoned, 
Aaaiiiired,  17.  Plantamoitr  v.  Staples.  H.  T.   1787.  K.  B.   I  T.  R.  611. 

^W°*'"b  t  "^^'^  ^^^  ^^  action  on  a  policy  of  insurance  on  the -ship  Dura,  at  and  from 
for  the  in  ^Brseilles  to  Madeira,  the  Cape,  and  the  Isles  of  France  and  Bourbon,  and 
toretft  of  all  to  ^^^  parts  and  places  where  and  whatsoever  in  the  East  Indies  and  Persia, 
eooeerned  or  elsewhere,  beyond  the  Cape  of  Good  Hope,  from  port  to  port  and  from 
with  the  place  to  place,  and  during  her  stay  and  trade  to  all  ports,  and  places  until  her 
^^^^y^i  safe  arrival  back  at  her  last  port  of  discharge  in .  France,  upon  any  kind  of 
nouhereby  S^®^®'  also  Upon  the  body,  &c.  of  the  ship. 

Efeclada  ^^  ^^^*     There  is  not  a  particle  of  doubt.     The  only  question  is,  whether 

imself       the  shipping  toJBurope  was  necessary  to  the  salvage?    It  is  admitted  that  the 
,  frofn  recov  defendant  is  liable  upon  the  voyage  to  Pondicherry,  though  the  goods  were 
«riiig  ror  a  conveyed  in  another  ship,- therefore,  that  circumstance  makes  no  diflSsrence. 
If  otherwiM  "^^^  ®*'®  ®^  *^®  cargo  is  also  admitted  to  have  been  necessary.     Then  how 
entitled.      were  the  proceeds  to  be  remitted  to  £urope?     What  was  the  best  way  of  get- 
ting home  the  money,  for  the  benefit  of  the  insured  and  the  insurers?     Beyond 
all  doubt  the  best  way  was  to  invest  it  in  other  goods;  therefore,  that  being 
done  which  was  the  best  that  could  be  done,  the  insurers  are  liable. 
The  sea      18.  Mullett  v.  Shbdden.  H.  T.   1811.  K.  B.   13  East,  304.  S.  P.  Mfix.- 
tenoeof  a  lish  v.  Audrews.  H.  T.    1812.  K.  B.   15  East,   13.  S.  P.  Boudrett 

coartofap  y.  Heuligo.  M.  T.  1916.  K,  B.  Holt,  N.  P.  149;  S.  C.  5  B.  &  A. 

^^^'^l'*  697. 

^^natioB  -^^  American,  properly  licensed  to  export  saltpetre  from  Calcutta  to  Ameri- 
widar  '  ca,  having  insured  the  vessel  for  the  voyage;  the  ship  was  seized  by  the  cap- 
wbieh  the  tain  of  a  British  ship  of  war  at  the  Cape  of  Good  Hope,  and  the  cargo  con- 
property  in  damned,  unshipped,  and  sold,  by  order  of  the  Court  of  Admiralty  there,  whose 
tared  bad  genlence  was  afterwards  reversed  on  appeal  here,  and  the  property  ordered  to 
ed*and  aold  ***  restored,  or  its  value,  paid  to  the  owner,  though  upon  payment  of  the  cap- 
aad  decree  ^^^'^  costs.  The  Court  held  that  the  assured  might  recover  as  for  a  total  loss, 
ing  a  reati  without  notice  of  abandonment,  the  thing  insured  being  wholly  lost  to  the  own- 
totioD.or  er  by  the  unshipping  and  sale  of  the  commodity  at  the  Cape,  under  the  ot'der 
the  Ydlae,  ofthe^court  there;  and  that  such  loss  was  recoverable  against  the  underwriters 
make'^tlM  ^^  *  count  alleging  it  to  have  happened  by  the  unlawful  seizure  and  detetUion 
lott  partial.  ^^^  British  ship  oMvar.  However  questionable  it  might  have  been,  if  notice 
of  abandoment  had  been  necessary,  whether  such  notice,  if  not  given  till  after 
On  a  loaa  the  receipt  of  a  second  letter  from  the  Cape,  announcing  the  condemn  at  ion , 
by  aeizare  landing,  and  sale  of  the  goods,  were  in  time,  when  a  prior  letter  of  advice  had 
and  deten  stated  the  seizure  and  detention,  on  which  no  notice  had  been  given;  and  held 
tion  ^\^^  that  the  court  of  appeal  allowing  the  captor  his  costs  on  the  reversal  of  the  ' 
Sswred  he  sentence  of  condemnation  did  not  the  less  show  the  original  seizure  and  de« 
afterwarda  tention  to  be  unlawful,  as  alleged  in  the  count. 

-indemnified  19.  M'Masters  v.  Shoolbred.  M.  T.   1724.  N.  P.  1  Esp.  237. 

'  hyareatora     In  an  action  on  a  policy  for  six  months,  where  the  ship  had  been  captured. 


inpart,they  u    l      j      ^ 

cannot  re     owners  could  abandon  ? 

cover  Tor  a      Lord  Kenyon  was  of  opinion  that  the  captain  was  agent  for  the  owners,  as 

total  loie,    recovering^the  vessel  upon  their  account,  and  paying  a  kind  of  salvage,  the 

".°'**'-°® '  amount  of  which  would"  be  the  loss  sustained,  and  which  only  constituted 

bandon*     an  average  loss.     His  lordship,  however,  admitted,  that  when  the  ship  had 

ment  be      been  captured  and  carried  into  port  in  the  enemy's  possession,  the  assured  at 

given  by     that  period  might  have  abandoned;  but  not  having  done  so  till  the  vessel  was 

tbem  wben  recovered,  they  could  now  only  go' for  an  average  loss. 

'?#'**^      *  Where,  in  tho  case  of  shipwreck,  a  part  of  the  goo(U  perished  in  the  wavc8»  and  the 
penea.  ^       rostduo,  though  got  on  shore,  wan  destroyed  and  plundered  by  the  inhabit ^nta  of  the  coast, 
this  was  hoiden  a  total  loss  by  perils  of  the  sea,  without  notice  of  abandoameot ;  see  Boq* 
'  drett  V.  Henligg,  7  Term  Rep.  149. 
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$0.  CoLOOAN  V.  London 'EIxcHANOB  Assurancb  Comfanj.  M.  T.  1816.     When  obIj 

K.  B.  5M.  &S.  447.  »  ▼•[y 

InBurmoce  si  and  from  Quebec  to  TeDorifie,  on  a  oargo  of  whoat,  fith^  and  tl^^joQ  "^^f 
Mores,  with  the  usual  memorandum  as  to  corn  and  fish,  free  from  average,  ^  goodi 
unless  general.     The  ship  was  captured,  and  afterwards  recaptured,  and  sent  insored  is 
by  the  recaplors  to  Bermuda,  where,  a  scarcity  prevailing,  an  embargo  wass<ved,  tad 
laid  on  the  export  of  provisions;  and  the  cargo  being  landed,  it  was  found  that  ^^^  "P^? 
685  bushels  of  wheat^were  so  damaged  by  sea-water,  that  they  were,  by  order  !|)!L^^1k^  • 
of  magistrates,  for  the  sake  of  the  public  heelth,  thrown  overboard;  and  other  g^t  prooee 
parts  of  the  wheat  being  damaged,  the  captain  sold  that  part  of  the  fish  which  ding  to  tbs 
sold  at  a  profit,  and  put  up  the  ship  to  sale,  which  he  purchased  at  not  more  intended 
than  one-fourth  of  its  vjilue,  for  the  benefit  of  the  owners;  and  having  received  place  of 
permission  to  take  the  remaining  wheat  to  Teneriffe,  he  directed  it  to  be  sold,  ^^'^|°''^'^^^ 
and  purchased  it  for  the  benefit  of  those  concerned;  and  by  leave  of  the  g^oikJrv^ort^ 
vernor,  the  embargo  being  then  raised  as  to  the  West  India  islands,  shipped  in  snob  s  ' 
the  same  for  Madeira,  where  he  arrived,  and  delivered  it,  and  took  in  a  cargo  case  tbaio 
of  wine  for  London,  with  which  he  arrived.     The  Court  held,  the  assured  sored  mey 
might  recover  for  a  total  loss.  abandon, 

21.  Bainbuidgb  V,  Neilson,  M.  T.  1808.  K.  B.   10  East,  329.  "r  a'toiir 

The  defendant  had  subscribed  two  policies,  one  on  ship,  and  the  other  on  igg,, 
freight  of  the  same  ship,  on  a  voyage  from  London  to  Liverpool,  to  Jamaica. 
The  ship  was  captured  on  the  *J]st  of  September,  and  recaptured  on  the  25th,  It  leeoM 
afier  whicJi  (be  plaintiff,  having  received  intelligence  on  the  30th  of  the  cap^thatas  a 
ture,  but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  Slst,  which  baodoa 
he  persevered  in  afler  the  6th  of  October,  when  news  of  the  recapture  arrived,  ^^"^  ^^ 
mud  thai  the  ship  was  safe  in  a  port  in  Ireland,  but  which  notice  the  under wri- |,Y|^^'^^•^ 
ters  did  not  accept.     And  it  appeared,  that  instead  of  a  total  loss,  there  had  not^  with 
been  only  a  small  partial  loss  of  12/.  and  a  fraction  for  salvage  and  charges  onont  accept 
(be  policy  on  freight,  and  15/.  and  a  fraction  on  the  ship  and  policy,  and  thal«.i*<^»  bsea 
no  damage  whatever  was  sustained  by  the  ship  while  in  the  possession  of  the  ^'"^^  '^ 
enemy.     The  question  was,  whether  that  which  in  the  result  turned  out  to  bo  IJj^Jh'^hfere 
only  a  partial  loss  to  a  trifling  extent,  should,  because  of  the  notice  of  abandon- tb^lo^ 
meat  given  when  a  total  loss  appeared  to  exist,  be  recovered  as  a  total  loss,  eeaa^  to 
The  Court  were  of  opinion,  that  they  must  look  to  the  real  nature  of  the  con- be  toul  at 
tract  in  a  policy  of  insurance,  which  was  nothing  more  than  a  contract  of  in-  ^®.  *'"•  ®^ 
domnity,  and  consequently,  as  that  which  was  supposed  to  be  a  total  loss  at  the  ^^^jfi,^ 
time  ofibe  notice  of  abandonment  first  given  had  ceased,  and  as  only  a  small    r  ^^  i 
part  bad  been  incurred  in  the  salvage,  that  was  the  real  amount  of  the  indem- 
nificaUon  which  the  plaintiff  was  entitfed  to  receive  under  this  contract  of  in- 
demnity. 

Lord  Ellenborough  observed,  that  it  has  been  said  in  argument,  that  the 
offer  to  abandon  having  been  rightly  made  aOhe  time,  a  right  of  action  vested  " 
in  the  assured,  which  could  not  be  defeated  by  the  subsequent  events;  but  that 
proposition  is  not  only  not  true  in  the  whole,  but  it  is  not  true  in  its  parts.  The 
effect  of  an  offer  to  abapdon  is  truly  this — that  if  the  offer  appear  to  have  been 
properly  made  upon  certain  supposed  facts,  which  turn  out  to  be  true,  the  as- 
sured has  put  himself  in  a  condition  to  insist  upon  his  abandonment;  but  it  is 
not  enough  that  it  was  properly  made  upon  facts  which  were  supposed  to  ex* 
tat  at  the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that  other  circuon- 
stances  bad  occurred  which  did  not  justify  such  abandonment.  It  may  be  said 
to  be  properly  made  upon  notice  received,  and  bona  fide  credited,  by  an  assur- 
ed of  his  ship  having  been  wrecked,  whether  such  intelligence  were  true  or  not 
and  though  tho  letter  conveying  it  turn  out  to  be  a  forgery;  and  yei  clearly  no 
rieht  of  action  would  vest  in  him,  founded  upon  an  abandonment  made  upou 
false  intelligence,  and  without  any  thing,  in  fact,  to  warrant  the  giving  of  such 
notice.  What  is  abandonment  more  than  this — that  the  assured,  having  had 
notice  of  circumstances,  which,  if  true,  entitle  him  to  treat  the  adventure  as  a 
total  iossy  he,  in  contemplation  of  those  circumstances,  casts  a  desperate  risk 
on  tho  uadevwriter,  whc^  is  ta  save  himself  as  he  can?    But  does  not  all  tbift 
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presume  the  existence  of  those  facta  on  which  the  right  accrues  to  him  to  call 
upon  the  underwriters  for  an  indemnity?    And  iftheyheall  imaginary,  or 
founded  in  misconception;  or  if  at  the  time  it  had  ceased  to*  he  atolallossy 
and  there  be  no  damage  to  the  assured,  or  at  least  if  the  only  damnificatioii* 
arise  out  of  the  very  act  (the  recapture)' which  saves  the  thing  insured  froift 
sustaining  a  total  loss,  the  whole  foUndr.tion  of  the  abandonment  fails. 
22.  Patterson  v.  Ritchie.  M.  T.  1815.  K.   B.  4  M.  &.  S.  393. 
Where,  af      On  the  4th  of  August,  1813,  the  plaintiff,  who  had  chartered  the  ship  Dis- 
* y  b^^^d*    P*t<5h,  on  a  voyage  to  Quebec,  shipped  on  board  her  at  Liverpool  the  goods 
ment  had    ''^^"''^^y  consisting  of  31  puncheons  of  rum,  120  tons  of  salt,  and  a  quantity 
been  given,  ^^  coals  and  mats,  of  which  he  was  owner,  for  Quebec,  to  be  delivered  i» 
a  recnpinre  certain  persons  there,  for  the  shipper's  account.     On  the  10th  of  August,  the 
took  place,  ship  sailed  with  her  cargo  on  the  voyage  insured ;  and  on  the  27th  of  Septeoi- 
and  the  ^    ber  was  captured  by  an  American  privateer,  of  which  capture  some  of  the 
eTat  thSr^*^®^  of  the  Dispatch  brought  intelligence  to  the  plaintiff  at  Liverpool,  on  the 
plaeeofdes  ^^^^  ^^  October;  and  on  that  day  the  plaintiff  ^omm\^nicated  the  facts  of  the 
[  434  ]  <^apture  and  arrival  of  the  crew  to  the  underwriters,  and  offered  to  abandon  to 
tination,      them  his  interest,  and  demanded  payment  of  a  total  loss;  but  the  underwriters 
with  the  ex  refused  to  accept  th^^abandonment  or  pay.     On  the  27th  of  October  the  ship 
eeption  of  and  cargo  were  recaptured  by  an  English  privateer,  and  carried  to  Halifex  fer 
which'w     *^J"<^«cat»oni  where  eleven  puncheons  of  rum  were  spld  in  order  to  pay  the- 
sold  to  pay    .  ^^^^  ^"  ^^^  recapture  of  the  goods;  afterwards,  in  May,   1814,  the  ship 
the  salvage  ^^^^  ^^^  remaining  goods  were  sold  for  the  account  of  those  concerned;  but 
and  anoth  it  was  discovered  that  owilig  to  the  capture  and  recapture,  188  gallons  of  the 

^^K^Cl  A  ^^^  ^"^  ^^  ^^^^ ^^  ^^^  ^^'^ ^^^  ^^^"^  plundered  and  were  lost.  In  the  ordi^ 
bron  1  n  °*''y^^"™®)  •**«  **^*P  and  cargo  ought  to  have  reached  Quebec  Jn  October  or 
derei^and  ^o^G>^l>6i')  1813;  and  it  was  from  the  causes  above  stated,  and  from  the 
lost  in  eon  freezing  of  the  river  St.  Lawrence,  which  sets  in  November,  and  does  not 
aeqoence  of  leave  the  river  navigable  until  April,  that  they  did  not  arrive  at  Quebec  till  the 
the  captare  May  following.  The  salvage  and  charges  on  the  goods  amounting  to  2091. 
tare  "  hlf  ^^^^  ^"'^  ^"*  °f  ***®  proceeds  of  the  sales  at  Halifax  and  Quebec,  the  nett 
nnderwrl  pi'occods  of  which,  after  payment  of  such  salvage  and  charges,  amounted  to 
ter«  were  ^^^f* )  whereas,  if  the  goods  which  were  sold  at  Quebec  had  reached  their 
held  liable  destination  iirOctober  or  November,  instead  of  the  May  following,  when  the 
only  for  a  market  was  declining,  they  would  have  netted  5591.  more.  The  defendant 
P*rj***  '^"»  paid  to  the  plaintiflF,  without  prejudice,  the  difference  between  the  valued  e-i 
rwwon  of  mount  and  the  produce  of  the  rum  sold  at  Halifax;  also  the  value  of  the  rum 
the  capture  ^"^  ^^'^  plundered  and  lost,  and  also  the  209/.  paid  (or  salvage  and  charges  ott 
the  vovage^^®  recapture,  which  payments  covered  the  plaintiff's  loss,  if  it  was  a  partial' 
was  delay  loss,  otherwise,  if  *tho  plaintiff  was  entitled  to  recover  for  a  total  loss;  and  this 
edtUI  the   was  the  question  for  the  opinion  of  the  Court. 

■eluon'"*  Per  Cvr,  The  point  now  made  is  that  at  the  time  of  abandonment,  and 
that  this  being  once  vested  is  not  done  away  by  subsequent  events.  In- 
M'lver  v.  Henderson,  there  had  been  at  one  time  a  total  loss,  and  circum- 
stances went  to  show  that  this  totality  had  never  ceased;  for  the  captain  was 
.  obliged  to  deposit  a  sum  of  money  by  way  of  bail,  and  never  had  entire  restf- 
tution.  Bainbridge  v.  Neilson  was,  we  believe,  determined  upon  the  authorh- 
ty  of  Godsal  v.  Boldcro,  which  underwent  much  consideration,  and  was  found- 
ed upon  the  doctrine  of  Lord  Mansfield  in  Hamilton  v.  Mendes;  and  al- 
though Lord  Eldon  is  said  to  have  spoken  with  dissatisfaction  of 'Bainbridge 
V.  Neilson  in  the  House  of.  Lords,  we  confess,  with  all  deference,  we  are  un-' 
able  to  see  any  good  reason  for  receding  from  that  judgment.  The  principle 
ol  that  and  the  other  decision  is  a  general  one,  and  is  thi^:  we  have  a  right  of 
action  for  non-payment  of  money.  The  party  payft  us  before  action  brought; 
that  takes  away  our  right  of  action. 
sbipTs  wiz^-  Wilson  v.  Forster.  H.  T.  1815.  C.  P,  1  Marsh,  425;  S.  C,  6  Taunt. 

ed  and  con  .     ,  *  *^" 

deoined  bj     The  pkintiff  was  sole  owner  of  the  ship  Agatha,  which  sailed  from 

I  foreign     pool  with  a  cargo  of  goods,  on  freight,  bound  to  Pillan,  on  th^  24th  of  Sept 
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ber,  1810.  In  the  course  of  the  voyage,  the  ship,  after  sustaioing  considerable  •tale,  and 
damage^  arrived  in  Pillau  roads  on  the  10th  of  November,  1810,  and  the  next  po'^^ated 
morDing  sailed  into  Pillau  harbour,  where  she  was  immediately,  with  ^^^  ^^^-  xJr  oahii*^ 
go,  seized  and  taken  possession  of  by  the  officers  of  the  Prussian  governgaent.  ii^if  ^f  y^^ 
The  master  had  not  aflerwards  any  command  over  the  vessel,  nor  was  he  able  owner,  tha 
to  use  any  means  to  recover  possession  of  her  until  she  was  repurchased  by  him  owner  can 
at  the  public  sale  by  auction,  hcld^y  the  Maritime  Court  at  Pillau,  on  the  lst®°^7  '^^ 
of  Apnl,  1811,  for  the  sum  of  532  rix  dollars,' where  she  was  delivered  to  him,  J]^rt*n|*|^* 
«nd  he  was  then  at  liberty  to  sail  with  her  in  any  direction  he  thought  fit,  and  ^^  ||^^  p^g^* 
be  had  the  command  of  her  ifi  the  same   manner  as  before  the  seizure.     He  pertj  in  th^ 
aiated  in  his  evidence,  that  to  his  judgment  the  most  advaintageous  course  that«Hip  i«  not 
cooid  be  taken  for  his  owner  was  to  recover  possession  of  the  ship  by  paying  divetted 
*the  said  money  at  the  auction,  on  which  occasion  he  considered  himself  acting  ^^^  405''!' 
as  the  owner's  agent.     The  vessel  was  not  then  in  a  seaworthy  state,  or  rapar   ^  ^^  i 
ble  of  prosecuting  her  voyage  in  the  Bahic,  or  of  returning  to  Great  Britain; 
and  the  master,  having  taken  possession  of  her,  caused  her  to  pe  repaired  and 
rendered  seaworthy;  afler  which  he  navigated  her  safely  home  to  the  port  of 
Londoii,  where  she  arrived  in  August,  1811.     The  owner  had  notice  of  her 
arrival;  and  the  master  held  her  there,  for  and  on  account  of  the  owner,  and 
was  ready  to  have  delivered  her  up  to  him  or  his  agents,  if  he  had  been  re^ 
quired  so  to  do;  and  the  owner  might  then,  if  he  had  thought  fit,  have  had 
possession  of  the  ship,  in  a  perfectly  safe  and  seaworthy  state.-    A  bottomry 
bond  had  b^en  given  by  the  master  at  Pillau,  for  the  money  with  which  he  re- 
purchased the  ship,  the  amount  of  which  the  owner  refused  to  satisfy;  and   it 
was  in  consequence  put  in  spit  in  the  Admiralty  Court  here,  and  the  vessel 
was  taken  possession  of  by  the  marshal  of  that  court.     On  the  2nd  of  De- 
cenyber,  1812,  a  decree  of  sale  was  made  in  favour  of  the   holder  of  the  bot- 
tomry bond,  and  on  the  21st  of  January  following  a  commission  of  sale  issued, 
ia  pursuance  of  which  the  ship  was  solcl  by  public  auction,  and  the  proceeds 
thereof,  and  the  homeward  freight,  were  paid  over  by  the  registrar  of  the  Ad- 
miralty Court  to  the  holder  of  the  bottomry  bond,  under  the  decree.     It  was 
admitted  that  the  plaintiff  was  entitled  to  a  total  loss  on  the  freight. 

Per  Cvr.     As  the  case  now  stands  it  appears  that  there  has  been   an  un- 
licensed seizure,  and  the  master  has  purchased  the  vessel  of  those  who  had 
110  right  to  condemn  her.     The  question,  therefore,  is,  whether  he  has  not 
bought  her  with  a  bad  title,  and  whether,  if  the  insured  chose  to  take  posses- 
sion of  her,  the  master  could  have  resisted  him?     We  are  of  opinion  that  the  j^^  inmrei 
plaintifi*  was  entitled  to  the  possession  of  her,  and  if  that  be  the  case,  he  is  on-  ^aj  be  lia 
ly  entitled  to  recover  the  expense  incurred  in  the  purchase  and  repair  of  her.  ble  for  a  ' 
24.  LiviE  V.  Janso.v.  T.  T,  1610.  K.  B.  12  East,  648.  partial  dam 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free  from  American  H^  ander 
condemnation,  it  appeared  that  the  ship  and  goods  were  damaged  by  the  P®"^*  23ion«h^e 
of  the  seas,  and  were  aflerwards  seized   by  the  American  government  and  ^entnally  a 
condemned.     It  was  holden,  that  the  total  loss  by  subsequent  seizure  and  con-eaase  of  a 
demnation  took  away  from  the  assured  the  right  to  recover,  in  respect  to  the  total  Iom 
previous  partial  loss  by  sea-damage,  inasmuch  as  the  immediately  operating  occnrredt 
/sauseof  total  loss  was  one  from  which,  and  its  consequences,  the  underwriter  JJ'^^'®^.^^^ 
waB  by  expres9  provision  in  the  policy  exempted;  and  as  the  other  antecedent  f^^^^  ^p 
pauses  of  injury  never  produced  any  pecuniary  loss  to  the  plaintifT;  and  as  eration. 
there  never  existed  a  period  of  time,  prior  to  the  total  loss,  in  which  the  as-    [  436  ] 
snred  could  have  practically  called  on  the  underwriter  for  an  indemnity  a- 
jiainst  the  temporary  and  partial  injury.  When  an 

(O)  Relative  TO  ADJUSTMENT  *  entire  inwr 

1.  Amert  v.  Rogers,  M.  T.   1794.  N.  P.   1  Esp.  207.  frc'ltdVn 

Insurance  on  the  ship  Dart,  from  St.  Ritts  to  London,  in  which  the  defeui-^nip  and 

*  When  an  average  losa  is  settlec^  the  broker  eoneeraod  in  general  procures  the  amoont  to  ^urgo,  and 
be  indorsed  on  the  policy,  and  signed  by  the  insurer,  which  is  called  the  adjustment.     It  is  ^^  cargo  U 
nriraa  ftcie  evidence  against  the  insurer,  without  the  production  of  any  other  proof  of  the  gapped  the 
lose;  Beawes,  310;  2Setw.  N.  P.  969;  4  Esp.  289.     It  does  not  require  a  stamp ;  Weebe      '^'^  '  "- 
T.  BiniMoa,  2  Selw.  917. 

yot.  XI.  41 
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insurer,  id  ant  fand  underwritten  300/.  The  plaintiff  had  written  from  St.  Kitts  to  his 
adjosting  ggent  in  London,  to  effect  a  policy  on  ship  and  corgo  to  the  amount  of  5,5001. 
onW  hable  ^^*^"^^^*"^  *^®  ^^*P  at  1.503/.  of  that  sum.  No  goods  were  ever  loaded  on 
for  such  a  hoard.  Lord  Kenyon,  though  he  at  first  doubted,  afterwards  adopted  the  rule 
propgttion  which  the  special  jury  assured  him  was  established  at  Lloyd's  coffee-house  for 
•r  ibe  sam  settling  losses  of  this  kind,  namely,  that  as  the  policy  on  the  cargo  nerer  attacb- 
ifworedaf  ed,  the  assured  was  only  entitled  to  recover  such  a  proportion  of  the  sum 
t  u^'on^"  which  the  defendant  had  underwritten  as  the  property  on  which  the  policy  a.- 
whicb  the   ^^ched  bore  to  the  whole. 

policy  at  2.  BousFiELD  V.  Barnrs.  T.  T.  1815.  N.  P.  4  Campb.  228. 

ucfaea  Action  on  a  policy  of  insurance.     The  defendant's  counsel  contended  that 

bears  to  the  this  action  could  not  be  maintained,  as  the  plaintiff  had  already  received   the  ^ 
whole.        £-^11  unioiint  of  the  sum  at  which  the  ship  was  valued  by  the  policy  on  which 
To  an  ac     t^^  notion  was  brought.     The  plaintiff  was  estopped  to  say  to  the  underwri- 

I  ^  *  j.ters  on  this  policy,  that  the  ship  was  worth  more  than  6,000/.,  and,  therefore, 
cy  U afibrdfl ^y  receiving  that  sum,  he  was  fully  indemnified;  Godsall  v.  Boldero,  9  East, 
no  defeacu  ''S. 

to  prove  Lord  Ellenborough.     I  think  the  valuation  in  this  policy  is  only  conclustve 

that  the  ia  'm  settling  a  loss  upon  it  between  the  assured  and  the  nnderwriters  who  have 
rared  have  gubscribed  it,  without  taking  into  consideration  what  has  been  transacted  bct- 
the^amoani  w®®"  **^®  assured  and  third  persons.  If  a  total  loss  happens,  these  underwri- 
fom  iheoi  ^^^^  ^^^^^  ^^^  P^X  more  than  the  amount  of  the  valuation;  and  if  there  be  a 
dtTwr;'i.r.  partial  loss,  the  valuation  regulates  the  amount  of  the  average  contributioo. 
in  another  1  will' likewise  take  care  that  the  assured  do  not  recover  upon  the  whole  more 
policy,  if  ii^aij  lY^f,  Yenl  value  of  the  subject-matter  insured.  But  I  think  it  is  not  enough 
maiiei  i**^*  ^^^  ^^®  underwriters  on  a  particular  policy  to  show  that  the  assured  has  re- 
aared  I  e  ceived  from  another  quarter  the  amount  of  the  valuation  in  that  policy,  uDleaa 
prnv««  to     this  amounts  in  point  of  fact  to  a  complete  indemnity. 

I  4371    ^'  Lewis  RuckI:r.  E.  T.  1760.  K.  B.  2  Burr.  1170.     RoBinsOx^  v.  Ewer. 
be  of  aval  H.  T.  1786.  K.  B,  1  T.  R.  130.  S.  P.  Johnson  v.  Sheddox.  T.  T.  1802. 

ae  eqoal  to  K.  B.  2  East,  581.     Usher  v.  Noble.  T.  T.  1810.  K.  B.  12  Id.  639. 

eeivld™  nd  ^^^  "^""^  Mansfield,  C.  J.  "  A  valued  policy,  is  not  to  be  considered  as  a 
,„.,  on-hi  ^^^RC^'policy,  or  like  interest  or  no  interest.  If  it  were  it  would  be  void  by 
to  be  recov^^®  ^^^^  ^^  1^  ^^o-  ^-  C-  3'^*  I'he  only  effect  of  tho  valuation  is  fixing  the 
ered.  amount  of  the  prime  cost  just  as  if  the  parties  had  admitted  it  at  the  trial;  bat 

The  valoe  '"  ©very  other  argument,  and  for  every  other  purpose,  it  must  be  taken  that 
ofthegoods^^^  value  was  fixed  in  such  a  manner  as  that  the  insured  meant  to  have  an  in- 
M  u>  be  ea  dcmnity.  If  it  be  undervalued  the  merchant  himself  stands  insured  for  the 
limated  ae  surplus.     If  it  be  much  overvalued  it  must  be  done  with  a  bad  view,  either  to 


«ordin|  to  gain,  contrary  to  the  19th  of  tl»e  late  king,  or  with  some  view  to  a  fraudulent 
nhe  invoice-  ®' 

loaorerta     ^^^^  **®  ^^^  greatly  overvalued,  or  that  his  interest  was  a  trifle  only.     It'^is  set- 


pnce-  an  ^^^^^  therefore,  an  insured  can  never  be  allowed  to  plead  in  a  court  of  justice 
loaoreria  ^^^^  **®  ^^^  greatly  overvalued,  or  that  his  interest  was  a  trifle  only.  It  is  set- 
not  liable  ^^^^  ^^at  upun  valued  policies  the  merchants  need  only  prove  some  interest,  to 
for  the  rite  take  it  out  of  1 9  Geo.  2  because  the  adverse  party  has  admitted  the  value, 

^h  **'*  *fc  ^^^  '^  '"^"^^  ^^^^  required,  the  agreed  valuation  would  signify  nothing  But 
the  market;  If  jj  gjjould  come  out  in  proof  that  a  man  had  insured  2,000/.  and  had  mterest 
on  board  to  the  value  of  a  cable  only,  there  never  has  been,  and  I  believe  there 
never  will  be,  a  determination  that  by  such  an  evasion  the  act  of  parliament 
may  be  defeated.  There  are^  many  inconveniences  from  allowing  valued  po- 
licies; but  where  they  are  used  merely  as  a  cover  to  a  wager  they  would  be 
considered  as  an  evasion.  The  effect  of  the  valuation  is  only  fixing  conclu- 
sively the  prime  cost.  If  it  be  an  open  policy,  the  prime  cost  must  be  proved; 
in  a  valued  policy  it  is  agreed."  For  this  reason  I  rausl  hold  that  a  valued 
policy  is  not  void  by  the  statute  of  the  19  Geo.  2. 
SlirraV^"  4.  Thellusson  v.  Bewick.  M.  T.  1793.  N.  P.  1  Esp.  77. 

riae  ftom  *  '^f^umpsit  to  recover  the  amount  of  the  defendant's  subscription  to  a  policy 
the  differ  °^  insurance  on  ninety-four  casks  of  sugar.  The  sugars  had  been  shipped  on 
enee  of  ex  board  the  ship  Ami,  from  Havre  to  Ostend.  She  sailed  from  Havre,  but  had 
change.      DOt  proceeded  far  on  her  voyage  when  the  loss  took  place,  with  the  beneA  of 
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fialvtge  to  Che  imderwritera.  The  policy  had  been  underwritten  in  September, 
1791 ;  the  exchaage  thea  was  at  ^4d.  on  fhe  French  crown  of  three  livres, 
aooD  after  which  the  loss  happetied.  Part  of  the  cargo  was  saved,  and  sold  at 
three  months'  credit,  and  of  course  was  to  be  paid  for  in  January,  1792.  Be- 
fore the  several  payments  were  made  by  the  underwriters,  the  exchange  on  the 
French  crown  of  three  livres  had  fallen  successively  from  24,  as  it  stood  at  the 
time  of  making  the  policy  to  15  and  7d-4ths,  at  which  rate  the  underwriters  were 
ready  16  pay.  For  the  plaintiff  it  was  contended,  that  the  payment  should  be 
at  the  rate  of  24 J.  on  the  French  crown  of  three  livres;  that  a  policy  of  in- 
sarance  was  a  contract  of  indemnity;  and  that  unless  the  payment  was  at  that  [  41)8  J. 
rate,  that  he  would  not  stand  indemnified  under  the  policy. 

Lord  Kenyon  said,  that  nothing  was  clearer  than  that  the  insurers  did  not 
ioeure  against  the  debasement  of  the  coin;  that  the  question  therefore  of  the 
rise  or  fall  of  exchange  was  entirely  in  this  respect  out  of  the  province  of  the 
jury  to  decide  on  in  the  present  question;  that  in  case  the  exchange  had  risen, 
the  insttred  would  have  had  the  benefit  of  the  rise;  and,  therefore,  in  case  of 
a  lall,  should  submit  to  the  loss. 

5.  JoHNsozf  V.   Shbddon.  T.  T.   1802.  K.   B.  2  East,  581.  S.  P.  Hurrt  v. 
AoT^N  Exchange  Assurance  Company.  M.  T.  1802.  C.  P.  3  B.  &.  P. 
3087 
Justice  Lawrence  began  judgment  by  declaring  that  the  loss  is  to  be  es-  ^^^  ^^ 
limated  by  the  rule  laid  down  in  I^wis  v.  Rucker,2  Burr  1167,  thatthe  un-^**,^J^'^ 
derwriter  is  not  to  be  subjected  to  the  fluctuation  of  the  market;    that  the  loss  partiKHoM 
for  which  alone  he  is  responsible  is  the  deterioration  of  the  commodity  by  sea-  on  goods  bj 
damage;  and  that  he  is  not  liable  for  any  loss  which  may  be  the  consequence  m«  damaga 
of  the  duties  or  charges  to  be  paid  a(\ei'  the  arrival  of  the  commodity  at  the  ^^^  ?"^^ 
place  of  its  destination.     The  parties  agreed  that  the  damage  was  to  be  ascer-  ^^^  ^^^^ 
talned  by  considering  whether  the  commodity  was  a  third,  a  fourth,  or  a  fifth  f^^^  ^tio 
worse;  and  it  wds  also  agreed,  that  that  could  only  be  done  by  ascertaining  respootive 
the  price  at  the  port  of  delivery.     But  the  only  question  was,  whether  that  gross  pro 
price  was  to  be  ascertained  by  the  net  proceeds,  or  by  the  gross  produce;  but  t-eedsofthe 
the  Court  held,  that  the  calculation  was  to  be  made  on  the  respective  gross  ^F^^  goods 
proceeds  of  the  same  goods  when  found  and  when  damaged,  and  not  on  the  ][^(f  "^^ 
oet  proceeds.     The  main  stress  of  the  argument  in  favour  of  the  judgment  is  damaged, 
this, — that  by  taking  the  net  proceeds  as  the  basis  of  the  calculation,  instead  and  not  tb« 
of  the  gross  proceeds,  it  will  happen  that  where  equal  charges  are  to  be  paid  net  pro 
on  the  sound  and  damaged  comniodity,  the  underwriter  will  be  affected  by  the  ceeds.* 
fluctuation  of  the  market,  which  he  ought  not  to  be.     Thus,  suppose  sound 
goods,  iacludiiig  all  charges,  sell  for  600/.,  the  damaged  for  300/.;  let  the 
charges  on  each  be  100/.;  the  difference  after  they  are  deducted,  will  be  300/. 
or  three-fiftha.     But  let  the  goods  come  to  a  fallen  market,  with  the  same  de- 
gree of  deterioration;  let  the  sound  sell  for  300/.,  and  the  damaged  for  150/., 
and  deduct  the  charges  as  before;  the  net  proceeds  of  the  one  will  be  220/.. 
the  other  50/.;  so  the  underwriter  will  in  this  case  have  to  pay  three-fourths. 
But,  as  the  deterioration  is  the  same  in  both  cases,  the  underwriter  should  pay 
the  same,  whatever  be  the  state  of  the  market,  which  he  will  do  if  the  gross 
produce  be  taken,  namely,  half  the  valued  or  invoice  price.     Another  conse- 
quence of  taking  the  net  produce  will  be,  that  the  underwriter  will  be  made 
responsible  for  a  loss  not  arising  from  the  deterioration  of  the  commodity  by 
sea-damage,  but  for  that  loss  which  the  assured  suffers  from  being  liable  to  pay 
the  same  charges  on  the  sound  and  damaged  commodity.     This  will  be  illus- 
trated by  the  case  pttt  of  two  ships  arrivjng  with  the  same  commodity  equally 
damaged,  one  being  subject  to  duties  and  charges,  and  the  other  to  none ;  the    L  ^^   I 
degree  of  deterioration  being  the  same,  the  underwriters  should  pay  alike  in 
both  t^asee.     Suppose  then  the  cargoes  to  be  deteriorated  one-half,  and  the 
demand  iad  the  state  of  the  market  the  same,  and  that  the  goods,  if  sound, 

'Wben  a  ship,  partially  danrnged,  has  been  repaired  by  the  owner,  the  practice  is  to  de* 
duQt  one  third  for  the  eost  of  repairs,  in  consideration  of  the  benefit  which  the  owners  dv* 
rire  from  new  materials  io  lieu  of  the  old ;  seo  1  Ry.  k  M.  873 ;  5  9f.  &  S.  13. 
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would  sell  for  1000/.,  bnt,  being  damaged,  for  5002.,  and  (be  charges  for  dod/^ 
On  those  ^oods  where  no  charges  are  to  be  paid  the  insurer  will  have  to  pay 
one-half,  or  502.  per  cent.  The  goods  where  charges  are  to  be  paid,  being 
equally  good  with  the  other,  will  sell  for  the  same  sum,  and  when  9002.  are  de- 
ducted fbr  charges,  will,  in  one  case,  leave  a  net  produce  of  8002.,  in  the  other 
of  300, ;  and  thus,  if  the  underwriters  were  to  paj  according  to  this  calcula- 
tion, he  would  pay  five-eighths  or  one-half;  not  because  the  one  cargo  has  wuf- 
fered  more  than  the  other  by  the  sea,  (or  the  supposition  is  that  the  sea-damagd 
is  the  same  in  both,  but  from  the  commodities  of  unequal  value  being  subjected 
to  equal  duties  and  charges. 

6.  Palmer  v.  Blackburw.  M.,T.   1822.  C.  P.  7  Moore,  339;  S.  C. 

1  iBing.  62. 
Id  the  case  The  ship  Juliana,  bound  from  the  £ast  Indies  to  London,  was  totally  lost 
bf  a  freight  JQs(  before  the  termination  of  her  voyage.  The  freight*  payable  to  the  plaits 
Me*t^uhe**^^»  ^^  ^''®  event  of  the  safe  arrival  of  the  ship,  Would  have  been  30682.;  bot 
loM  shall  ou^  of  this  the  plaintiffs  must  have  paid  6992.  95.  for  seamen's  wages,  pihrtage, 
be  calcolat  light  dues,  tonnage  duty,  and  dock  dues,  from  which  payment  they  were  Ma^ 
ed  npoD  the  gether  exempted  by  the  loss  of  the  vessel.  Tlie  defendant  contended  that  (b^ 
*^***"r  .  p'aintiffs' were  entitled  to  recover  from  the  insurers,  not  the  amount  of  the 
JJJj^"**"  gross  freight,  but  only  the  amount  of  the  net  freight,  after  deducting  the  char* 
the  Dec  val  S^^  ^hich  (he  plaintiffs  mCist  necessarily  have  incurred  had  the  ship  arrived  in 
ve  or  the  safety;  and  he  paid  into  court  sufficient  to  cover  his  proportion  of  the  amount 
freight,  is  of  the  net  freight.  The  plaintiffs  persisted  in  demanding  the  amount  of  the 
^b1*  gross  freight,  and  called  merchants  of  thirty  and  forty  years  experience,  at 

Lloyd's,  who  concurred  in  stating,  that  though  open  policies  on  freight  were 
extremely  rare,  the  uniform  custom  in  settling  losses  upon  them  had  been  to 
pay  the  assured  on  the  amount  of  the  gross  freight.     To  the  admission  of  this 
Evidence  the  defendant  objected  on  the  ground  that  it  proposed  to  establish  tlie 
'existence  of  a  custom  contrary  to  law,  a  policy  of  insurance  being  a  contract, 
the  object  of  which  was  to  secure  to  the  assured  a  bare  indemnity ;  whereas  a 
usage  such  as  the  present  would  secure  to  him  a  profit  on,  and  operate  as  in- 
ducements to,  the  loss  of  the  ship.      The  learned  judge  having  admitted  the 
evidence,  subject  to  future  discussion  on  the  point,  the  defendant  called  wit- 
nesses nearly  equal  in  number  and  experience,  who  stated  that  they  were  not 
aware  of  the  existence  of  the  usage  detailed  by  the  plaintiff's  witnessea 
Dallas,0.  J.  The  evidence  in  support  of  the  usage  was  as  strong  as  possible;  f  he 
evidence  on  the  part  of  the  defendant  only  of  a  negative  character;  and  I  put  it 
to  the  jury  to  cortsider  Whether  the  usago  was  so  notorious  as  to  imply  a  know-* 
\  ^  .   .  ledge  of  it  in  the  parties  to  the  action,  and  so  to  form  a  part  of  their  contract. 
I  ^^^  I  Bat  the  defendant's  counsel  contends  that,  admitting  the  existence  of  the  na* 
age,  it  is  contrary  to  law — contrary  to  the  v«ry  principle  of  a  policy  of  insur- 
ance, as  being  no  more  than  a  contract  for  indemnity — opening  a  wide  gate  to 
,  fraud,  and  hence  that  in  law  it  cannot  be  supported.     Without  giving  any 

J/^*  If  ^^"'^  opinion  on  the  subject,  I  think  the  point  of  considerable  importance,  and  wor* 
an  n  elt      ^^y  ^f  further  consideration. 

hadaothori  "^ '  RlciiARDsb.N  V.  ANDERSON.  M.  T.   1807.  N.  P.   t  Campb.  43. 

if  to  aigD  a  Action  on  &  policy  of  insurance.  Loss  by  capture.  The  subscription  of 
policy  for  'the  policy  by  defendant's  agent  was  admitted ;  and  a  witness  proved  the  stgna» 
an  aoder  ture  of  the  same  agent  to  an  adjustment  on^he  policy  as  for  a  total  loss. 
f\\^'*  111  t  ^^^^  Ellenborough.  If  an  agent  has  authority  to  subscribe  a  policy  he  may 
be  bad  an  ^'^^  adjust  it;  and  here,  as  you  have  admitted  the  agent's  subscription  to  the 
thority  to  policy,  and  that  he  tvas  authorized  to  subscribe  it,  vou  are  bound  to  admit  that 
Adjaft  it.     he  had  authority  to  s^gn  the  adjustment.     See  16  feast,  S86. 

8.  Abpx  V.  Potts.  M.  T.  1803.  N.  P.  3  Esp.  242. 
Whore,  by  The  ship  was  talcen  by  the  French  and  carried  into  Guada loupe,  where  the 
k  memoran  colony  being  in  want  of  her  cargo  they  took  it  out,  and  compelled  her  to  take 
polTey  the  ^  ^^  ^  cargo  of  the  produce  of  that  island,  with  which  she  sailed.  She  was  after- 
underwri  ^i^rds  captured  on  the  20th  of  September,  1793,  by  a  British  shipj  and  carried 
ler  was  to   into  Nevis,  where  the  cargo  was  condemned.     There  was  a  memoranduei  on 


kNSlTRANCfi.— Q^  Mjwliiuni.  d^ 

the  polTcji  that  the  loss  was  to  be  adjusted  within  three  months  after  adVice  off^djoftaloM 
the  ship  being  captured.      The  defendant  relied  on  the  circumstance  that  he  *"  ^^   • 
had  had  no  notice  of  the  loss  of  the  ship.     The  broker  who  eflected  the  poll- ™^"^^ 
tj  was  called;  he  could  prove  no  direct  notice  having  been  given  to  the  de-,^  direct  no 
nndant,  but  said  he  had  no  doubt  that  notice  had  been  given.  tice  from 

Le  Blanc,  Justice.     As  to  the  first  point  made  .by  the  defendant's  counsiel)  the  sMorsd 
ift  does  not  strike  me  that  the  communication  of  the  loss  should  necessarilj  ^  °o^  >*  . 
come  from  the  assured;  I  think  that  if  the  underwriter  had  notice  by  any  i^^^^s  !1°^5|^'|^. 
of  thd  loss  of  the  ship,  that  this  would  satisfy  the  memorandum  of  the  policy,  noiico  by 
With  respect,  therefore,  to  the  evidence  of  notice,  it  is  this:  there  is  evidence  oih«r 
that  the  loss  of  this  ship  was  publidy  known,  that  she  stood  on  Lloyd's  books  meaiw. 
as  a  capture,  and  that  the  defendant  was  a  subscriber  to  Lloyd's,  and  in  the 
habit  of  daily  examining  the  books.     Was  the  defendant  the  only  under  wrKer 
io  Lloyd's  cofiee-house  ignorant  of  the  capture  ?     In  addition  to  this,  there  is 
the  evidence  of  the  broker,  who  swears  that  he  believes  the  defendant  had  no- 
tice, though  he  cannot  speak  to  it  in  direct  terms.      I  think  this  evidence  siif- 
li^ent  to  go  to  the  jury. 

SL  Cbustjan  v.  Ooombe.  T.  T.  1806.  N.  P,  2  Esp!  489.  S.  P.  Steel  v- 

Lact.  M.  T.   1810.  C.P.  3  Taunt.  285. 

Cas^  on  a  policy  of  insurance  on  ship  and  goods  from  London  to  Shelborne,  ^^ad,  or 
In  Nova  Scotia.    The  policy  had  been  adjusted  by  the  defendant,  at  fifty  per  "V*'!^*,'  V 
cent,  and  it  was  contended  that  he  was  now  bound  by  that  adjustment.  On  the    >-  .        J 
Other  band,  it  was  argued  that  the  adjustment  was  not  binding;  and  that  i^itception  on 
were  it  ought  to  have  been  declared  upon  specially.  the  part  of 

Lord  Kenyon  said  that  he  did  not  think  ]t  necessary  to  declare  on  the  ad-  the  onder 
jttstroent  specially;  that  it  was  prxma  facie  evidence  against  the  defendant;  writer,  in 
but  if  there  had  been  any  misconception  of  the  law  or  fact  upon  which  it  had^'**^V** 
been  made,  the  underwriter  was  not  absolutely  concluded  by  it.  This  turned  ^^^t  ("'q 
tfiit  io  be  the  case;  and  therefore  there  was  a. verdict  for  the  defendant.  See  edbr  bim  * 
8  Taunt.  124;  6  Taunt,  169,     * 

10.  De  Garron  y.  Galbraith.  T.  T.  1795.  K.  B.   I  Park,  16a 
'*   The  plaintiflfwent  to  trial,  having  no  other  evidence  to  produce  but  the  ad- So,  where 
jusiment;  and  the-witness  who  proved  it  swore  that  doubts,  soon  after  they  had  ^^  binder 
signed  it,  arose  in  the  minds  of  the  underwriters,  and  they  refused  to  pay ;  up-  toI2j|J[,\i* 
on  which  Lord  Kenyon  said,  that  under  these  circumstances  the  plaintiff  must  ^^^^  ^^^ 
go  iato  other  evidence,  which  not  being  prepared  to  do  he  was  nonsuited.     In  ing  tho  ad 
the  following  term  a  motion  was  made  to  set  aside  the  nonsuit,  upon  the  ground  jiMtment. 
that  an  adjustment  vftis  prima  fade  evidence  of  the  whole  case,  and  threw  the  wpre«««« 
imuff  vrohandi  upon  the  underwriters;  and  that  it  amounted  to  no  more  than  a  |v° |    *"  ^ 
Jiroor  the  underwriter's  subscription  to  the  policy.  ^^^  ^* 

Lord  Kenyon.  I  admit  the  adjustment  to  be  evidence  in  the  cause  to  a  cer-  qairej  far 
tain  extent;  but  I  thought  at  the  trial,  and  still  think,  that  when  the -same  wit-iber  proof; 
nesB  who  proved  the  signature  of  the  defendant  to  the  adjustment  said  that 
doubts,  soon  after  the  adjustment  took  place,  arose  in  the  minds  of  the  under- 
writers as  to  th&  honesty  of  the  transaction,  and  they  called  for  further  proof^ 
Aie  plaintiff  should  have  produced  other  evidence;  and  that  shutting  the  door 
bgainst  inquiry  after  an  adjustment,  would,  be  putting  a  stop  to  candour  and 
lair-dealing  amongst  the  underwriters. — Rule  refused.  So»  on  the 

II.  Reyi«i;r  V.  Hall.  H.  T.  1817.  C.  P.  4  Taunt.  725,  ai  adio« 

A  ship  was  insured,  warranted  free  of  capture  in  port.  A  letter,  announc-  ,„gn|  j,  ^^^ 
hig  her  capture,  stated  it  to  be  in  port;  on  which  the  underwriter  and  the  as-  binding  on  ' 
•ured  adjusted;  the  former  returned,  and  the  latter  received  back,  the  premi-  the  incnred 
nm.  It  afterwards  appeared  that  the  capture  was  not  in  port.  The  Court  if  it  pro  - 
held  that  the  assured  was  precluded  by  the  adjustment  and  repayment  from  re-  c«ede  from 
covering  on  the  policy,  whether  the  underwriter's  name  had  been  struck  <^^ofiha  facu 
the  adjustment  only,  or  oft*  the  policy  also.  on  bis 

*  Nor  is  the  insured  allowed  to  bring  it  forward  by  Rurprisc ;  3  Taunt.  ?85.  part^t 

t  An  adjuvtment  is  not  in  any  case  conclusive ;  its  oficct,  when  rcguUrly  made,  is  merely 

to  transfer  the  burden  of  proof  from  the  insured  to  the  in:«urer;  Sieel  v.  Laccy,  3  Taunt, 

«85. 
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.  HftRBBRTY.  Champion.  M.  T.  1807.  N.  P.  1  Camdb  134. 
Heoeo  H         The  ship  sailed  from  the  Downs,  -under  the  convoy  of  the  Fury,  sloop  of 
followviheC  ^i^f ^  on  the  12th  of  December,   1805,  for  Portsmouth,  and  before  her  arrival 
tTriteria      there  was  captured  by  a  French  privateer.     The  defence  was,  that  a  letter 
not  Miop    ^i^om  the  captain,  dated  the  5th  of  December,  stating  that  he  was  to  sail  under 
ped  by  mn  convoy  of  the  Fui^,  though  received  on  the  6th  of  that  month,  had  not  been 
«4i«it         communicated  to  the  underwriter  before  efiecting  the  policy,  which  was  not 
oMt,         ^i|]  (lie  12th  or  13th  of  January;  all  that  the  broker  had  then  said  having  beea 
i  ^^  I  that  the  ship  had  sailed  about  three  weeks.     This  letter,  it  is  now  contended, 
'  would  have  induced  them  to  make  inquiries  whether  theJGranges  had  reached 
Portsmouth,  and  would  have  shown  her  to  have  been  a  missing  ship.    To  thia 
two  answers  were  given  on  the  other  side:  1st.  The  defendant,  on  the  12th  o€ 
March,  1806,  aAer  reading  the  letter  in  question,  together  with  several  ofliera 
subsequently  written  by  the  captain  while  a  prisoner  at  Verdun,  and  giving  a 
full  account  of  all  the  circumstances  of  tho  case,  had  adjusted  the  policy  as 
fbr  a  total  loss,  and  put  his  initials  on  the  back  of  it,  which  is  considered  tanta- 
mount to  an  order  for  the  money.     2nd]y.  It  was  denied  that  the  letter  of  the 
5th  of  Dec.  was  at  all  material  to  he  communicated. 

Lord  £llenborough,  C.  J.  expressed  a  clear  opinion,  that  an  adjustment  is 
merely  an  admissioki  of  the  supposition  of  the  truth  of  certain  facts  stated;  that 
the  assured  are  entitled  to  recover;  and  although  it  is  incumbent  on  an  under-* 
writer  who  has  once  admitted  his  liability  by  an  adjustment,  to  make  out  a 
strong  case,  yet,  until  actual  payment  of  the  money,  he  may  avail  himself  of 
any  defence  which  either  the  facts  or  the  law  of  tho  case  will  furnish. 
th«  time  of  ^^^  Shepherd  V.  Chewter.  H.T.  1808.  N.  P.   1  Camb.  274. 

visnioc  it  Jinumpdl  on  a  policy  of  insurance.  The  plaintiff  gave  in  evidence  an  ad« 
ht  bad  the  justment  on  the  policy,  signed  by  the  defendant,  and  proved  that,  previously 
■BMM  of  to  its  being  signed,  an  account  had  been  posted  up  at  Lloyd's  CoflTee-House^ 
nodering  which  the  defendant  must  have  seen,  stating  that  the  ship  on  her  way  had 
"^ied  ^^^^^^  every  thing  she  saw,  and  had  been  at  last  captured  in  the  gut  of  Gib- 
withthehM^^^^^''*  '^^^  defendant,  when  he  signed  the  adjustment,  said  it  was  not  likely 
torj  «f  the  the  ship  should  have  been. lost  by  cowardice,  when  the  captain  was  killed  in 
T07ege,and  the  engagement.  On  the  part  of  the  defendant  it  was  proved  that  the  ship, 
the  DMde  of  from  the  time  of  her  sailing  from  Liverpool,  had  been  in  the  constant  habit  of 
MMs,  if  hit  cruising  for  prizes;  and,  therefore,  it  was  contended,  on  the  authority  of  Lau- 
wMnoT  '^"^^  ^*  Sydebotham,  6  East,  45«  and  Pierse  v.  Anderson,  6  East,. 202.  that 
then  dimwB  ^^®  had  been  guilty  of  a  deviation,  which  discharged  the  underwriters, 
to  the  cir  Lord  Ellenborough,  C.  J.,  observed  that  the  adjustment  was  prima Tacic  ev- 
eaaraUAcee  idence  against  the  defendant;  but  it  certainly  did  not  bind  him,  unless  there 
^A^^  ^A^  ^**  *  ^"'*  disclosure  of  the  circumstances  of  the  case,  unless  they  were  all 
iemlld  bT  Wazoned  to  him  as  they  really  existed. 

whiehthe  1^-  Rogers  V.  Mavlor.  T.  T.  1720.  K.  B,  1  Park,  Ins.  163.  S.  P.  Chris- 
policy  was  TIAN  v.  CooMBE.   £.  T.    1778.  K.  B.   2  Esp.  489. 

avoided.         Case  on  a  poKcy  of  insurance  on  ship  and  goods  from  London  to  Shelbome, 
[  443   I  in  Nova  Scotia.     The  policy  had  been  adjusted  by  the  defendant  at  fitly  per 
Ab  adJQst    cent.,  and  it  was  contended  that  he  was  now  bound  by  that  adjustment.     On 
nieat  majr   the  other  hand  it  was  argued  that  the  adjustment  was  not  binding;  and  that  if 
be  siven  ia  jj  were,  it  ought  to  have  been  declared  upon  specially. 

withoot^be      ^^^  Kenyon  said,  that  he  did  not  think  it  necessary  to  declare  on  the  ad-  > 
log  elated   justment  specially;  that  it  wob  prima  facie  evidence  against   the  defendant; 

rially  in  but  if  there  had  been  any  misconception  of  the  law  or  fact  upon  which  it  had 
deelara  been  made,  the  underwriter  was  not  absolutely  concluded  by  it.     This  turned 
tion-*         out  to  be  the  case;  and  there  was  a  verdict  for  the  defendant. 
After  a  to  15.  Jell  v.  Pratt.  H.  T.  1817.  N.  P.  2  Stark.  67. 

tal  leeiand  Action  on  a  policy  of  insurance.  Total  loss,  adjustment  100/.  per  cent, 
f  7^  mIi^  The  plaintiff  paid  the  insurance  brokers  their  demand  for  effecting  insurance, 
whhltt  a     ^^'     '^^  ^^^  ^'"^^  ^^  ^^^  adjustment  the  policy  was  in  the  hands  of  the  broker. 

mentli,  aad  *  An  adjustment  may  be  eithor  abfiolute  or  conditional :  Gammon  ▼.  Beverly,  8  Taanf. 
irhilst  the    89;  8.'  C.  1  Moore,  569. 
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The  defendant's  initials  were  struck  out  of  the  adjustment,  to  indicate  pay-  poHcy  re 
inent  to  the  broker;  and  the  di^end ant's  account  with  the  broker  was  det>tted  "J^'f^jli? 
to  the  losd.     This  was  done  before  a  month  had  elapsed,  which  is  the  usual  ^^  ^^  ^^^ 
time  of  catling  on  the  underwriter  to  pay.     The  broker  had  been  ordered  by  i^^r,  tha  int 
the  plalntiflTlo  pay  over  the  money  to  one  Splidt.     Notice  had  also  been  giv*  tials  •f  tlw 
en  to  the  defendant  before  the  month  had  elapsed  to  pay  the  money  td  Splidt.  iaaiirer 

Lord  EUeaborough  said,  he  had  not  the  least  doubt  on  the  question.  The  wereiitniek 
principal  is  never  estopped  from  demanding  the  money,  unless  there  is  actual  aSlJ^i-Li 
payment  to  the  broker  or  credit  given. — Verdict  for  the  plaintiff.  to  iodicate 

pajment,  and  the  broker  debited  the  iiuarer   with  the  loss,   the  insarer   b  liable  to  tha  inaared. 
16.  Tanxo  V.  Edwards,  T.T.   1810.  K.  B.   12  East,  488.  Wben.at 

Goods  insured  upon  a  valued  policy,  having  been  seized,  confiscated,  and  the  time  of 
sold,  by  order  of  the  enemy's  government  on  their  own  account;  but  the  ne- ®^i***?**'*^ 
cessary  documents  to  very  the  loss  not  having  arrived  here,  the  underwriters,  pjlJ^tlv^te 
on  application  to  pay  their  subscriptions,  agreed  to  adjust  and  pay  immediately  i^\^  and  is 
507.  on  account,  but  no  abandonment  was  made  by  the  assured;  and  in  the  paid  bj  tiM 
mean  time  the  foreign  consignees  of  the  goods,  in  consequence  of  remonstran-  inninir  as 
ces  to  the  enemy's  government,  obtained  a  restoration  of  half  the  proceeds  of  •"jj'»  ^^ 
the  goods,  which  had  been  so  seized  and  sold,  which  half  amounted  to  ''^o'^  '    n^J'J^ 
than  Ihe^whole  sum  at  which  they  were  valued  in  the  policy.     The  Court  held  ^^^  which 
that  the  underwriters  were  not  entitled  to  recover  back  the  50/.  per  cent,  they  radaee  it  to 
bad  paid  on  account,  the  assured  having   in  fact  sustained  a  loss  of  half  his  a  partial 
goods,  for  which  he-was  no  more  than  indemniBed  by  the  501.  per  cent,  he  had  *<>•■»  the  la 
Tecetved,  and  there  having  been  no  abandonment  to  the  underwriters,  and  the  ■■'•'  *** 
Buperior  value  of  the  other  half  of  the  proceeds  arising  from  the  benefit  of  j^^^j^  ^^^ 
the  market,  in  which  the  underwriters  had  no  concern.  ej  paid.bat 

17.,  Barclay  v.  Stirling.  E.  T.  1816.  K.  B.  6  M,  &  S.  6.  [  444  ] 

A  policy  on  freight,  at  and  from  the  ship's  port  of  loading  at  Y.  to  her  port  sunda  ia 
of  discharge,  with  leave  to  call  at  intermediate  ports,  beginning  the  adventure  tboaitua 
on  the  goods  from  the  loading,  as  aforesaid,  with  leave  to  discharge,  exchange,  f*®"  ®^  "• 
and  take  on  board  goods  at  any  port jshe  may  call  at,  without  being  deemed  a  JJJ[hreiai4 
deviation,  the  Court  held  that  it  covered  the  freight  of  goods  loaded  at  an  in- 1^  aalvaga. 
termediate  port;  and  therefore  where  the  ship,  having  sailed  with  cargo  loaded  j^^f  ^g^^ 
at  Y.  was  during  the  voyage  cast  on  shore  at  an  intermediate  port,  and  lost  a  pa j meat  of 
part  of  her  cargo,  and  took  on  board  other  goods  at  the  port  to  complete  her  a  total  Iom 
cargo,  and  arrived  at  her  port  of  discharge  and  earned  freight;  the  Court  were  of  fraifbi, 
of  opinion  that  the  assured,  who  had  abandoned  to  the  underwriter  upon  intel-***  . 
ligeace  of  the  loss,  and  had  adjusted  with  him  as  for  a  total  loss,  was  hable'to^^jj^  toihe 
the  underwriter  for  the  freight  of  that  part  of  the  cargo  loaded  at  the  inter- JQgared  of 
mediate  port,  after  deducting  the  expences  attendant  upon  procuring  the  said  a  portkMidf 
freight.  -  -  iheiVeight* 

(P)  Relative  to  abandonment.*  ^^^  •»'* 

~  (a)    When  necessary ^  and  when  permitted,  ^  ^     1^ 

1.  Mitchell  V.  Edie.  H.  T.  1787.  K.  B.  1  T.  K.  615.  S.  P.  1>a  Costa  r.  rei,vered 
Newham.  E.  T.  I738.  K.  B.  2  T.  R.  407.  S.  P.  Anderson  v.  Rotal  back  by  tba 
Exchange  Assurance.  7  East,  38.  Tanno  v.  Edwards.  H.  T.   1810.  insarer. 
K.  B.  12  East,  491.  S.  P.  Martin  v,  Crokatt.  M.  T.   1811.  K.  B.  l4Tbe  amr 
East,  466.  Dwy  v.  Milford,  E.  T.  1812.  K.  B.  15  East,  565.  ^  >«  «  »• 

It  has  been  held  by  the  Court  of  King's  Bench,  that  as  soon  as  the  insured  J***.^"**" 
receive  accounts  of  such  a  loss  as  entitles  them  to  abandon,  they  must,  in  the  ^^.  jj,  jm, 
first  instance,  make  their  election  whether  they  will  abandon  or  not;  and  if alwaya  an 
they  abandon,  they  must  give  the  underwriters  notice  in  a  reasonable  time,  election^ 
otherwise  they  waive  their  right  to  abandofi,  and  can  never  afterwards  recover  where  the 
for  a  total  loss.  property  or 

•^  any  part  of 

•  An  abandonment  siguiiicd  a  j5ivin;;  up  to  the  underwriters  of  the  ihing  insured,  or  such  itexMU  la 
pan  of  ii  as  may  romain  on  a  L)>;3  taking  place  ;  when  the  properly  or  a  part  of  it  is  still  in  specie,  wh|» 
GxisVence,  and  the  insurcJ  yet  rlaim  for  a  partial  loss  (as  in  certain  caae^i  they  may),  they  thorho  Will 
most  abandon  what  is  aave'j  to  iho  underwriters;  for  if  they  woald  retain  wnat  ts saved,  abaadea  Of 
md  yet  roco/er  for  a  total  loss,  they  would  receive  more  than  one  iodemoity.  aol* 
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2.  MsLLEsu  V.  Andrews.  H.  T.  1813.  K.  B.  Id  £ast,  1^. 

It  is  always     Policy  of  assurance  on  goods  at  and  from  London  to  the  ship's  diacharfftng^ 

neeeMary    ^^  ^^  porta  in  the  l^aUic,  with  liberty  to  touch  at  any  port  or  ports  for  or&rs^ 

eenatrac      ^^  ^^Y  ^^^er  purpose,  and  to  touch  and  stay  at  any  ports  or  places  whatsoever 

tivB  toul     ^^^  wheresoever.     The  Court  held,  that  the-ship  having  touched  at  G.  for  or* 

loM.  ders,  and  gone  on  to  S.,  a  more  distant  port,  for  further  orders,  and  having 

[  445  ]  received  orders  at  S.  because  it  was  unsafe  to  land  there,  to  return  to  C.  and 

wait  for  orders,  might  so  return  to  G.  without  being  guilty  of  a  devialion,  it 

being  found  that  she  went  to  S.  for  orders,  in  the  prosecution  of  her  royagey 

and  returned  to  C.  to  obtain  orders  as  to  the  farther  progress  of  the  Toyagej^ 

and  no  fraud  being  found. 

3.  Martin  v.  CrokaTt.  M,  T.  1811.  K.  B.  14  East,  465. 

Upon  tbe        The  ship  in  the  course  of  her  voyage  was  run  foul  of  by  another  vessel  in  a 
happening  g^j^  ^£  wind,  and  from  that  and  other  sea  perils  received  so  much  damage  aa 
peril  SOS      ^^  ^^  obliged  to  put  into  Warberg  Roads,  a  small  fishing  place  on  the  coast  of 
pending  the  Sweden,  where  she  was  surveyed  and  reported  to  be  incapable  of  proceeding 
yoTage,and  on  her  voyage,  without  a  thorough  and  very  expensive  repair.     The  aasuredy 
iodocing      without  giving  notice  of  abandonment,  on  receiving  the  intelligence,  laid  it  be;- 
tba  necessi  pj^g  (^e  underwriters,  and  required  their  directions  how  to  proceed;  but  they 
t^  sacITaa"^ '^^^"^^^  .^^  interfere,  and  denied  the  right  of  the  assured  to  abandon,  though 
extent  as     without  assigning  any  reason  for  it;  upon  which  the  assured  directed  a  sale  of 
eotiilea  the  the  ship  and  cargo  (which  was  undamaged),  for  the  benefit  of  all  concerned; 
assared  to    but  the  proceeds  of  the  sale,  ader  deducting  the  expenccs  of  it,  and  of  the  sal- 
coos.der      vage,  lefl  a  balance  against  the  assured  of  above  20/.     Whereupon  it  waa 
u\  aban^  Contended,  on  behalf  of  the  assured,  that  inasmuch  as  the  original  damage^ 
donmcDiis  ^^ich  in  the  event  had  turned  out  to  be  total  loss  in  the  value  of  the  ship  and 
necessary,  cargo,  was  occasioned  by  a  peril  insured  against,  and  that  the  voyage  was 
^thereby  lost,  they  had  a  right  to  treat  it  as  a  total  loss,  with  beiiefit  of  aalvaga 
to  the  undenvriters.     But  Loi:d  Ellenborough,  G.  J.  being  of  opinion  that  for 
«    want  of  an  abandonment  the  assured  were  not  entitled  to  treat  this  as  a 
total  loss,  where  the  ship  continued  to  subsist  in  specie,  in  the  place  whither 
she  was  carried,  directed  a  nonsuit. 

4.  Davt  v.  Milford.  E.  T.  1812.  K.  B.  15  East,  559, 
The  wreck      Policy  of  insurance  on  flax  at  so  much,  and  warranted  free  of  particular  ave» 
and  doterio  rage.   The  vessel  was  wrecked,  and  the  assured  does  not  abandon,  but  labours 
the  eoods    ^^  ^^^^  ^^®  cargo,  and  in  fact  saves  a  part  (one-tenth),  though  much  damaged. 
eanoot  be    ^-'^^^  Ellenborough,  C.  J.  It  was  decided  in  the  case  of  Anderson  v.  The  Royal 
eonsidored  Exchange  Gompany,  7  East,  38;  that  in  order  to  constitute  a  total  loss,  where  the 
a  total  loss,  thing  insured  subsists  in  specie,  there  must  be  an  abandonment  in  time  to  the 
wiihoat  a    underwriters.     In  that  case  the  assureil  might  have  abandoned  while  the  com 
nTent***^       remained  under  water,  but  they  laboured  to  get  it  up  and  preserve  it,  and 
when  they  afterwards  did  abandon,  upon  finding  that  it  did  not  answer  to  them, 
it  was  too  late.     It  had  been  before  held  in  Mitchell  v.  Edie,  1  T.  R.   608, 
that  an  abandonment  must  be  made  promptly,  if  at  all;  otherwise^  if  partof  thp 
goods  be  saved  to  the  assured,  it  is  only  an  average  loss.     Here  there  was  no 
abandonment;  and  therefore  under  the  terms  of  this  policy,,  which  warrants  the 
underwriter  free  from  particular  average,  the  plaintiffs  cannot  reco^r,  vnleat 
there  was  an  actual  total  loss, 
f  446  ]  5,   Cazalct  v.  St.  Barbe.  E.  T,   1786.  K.  B.   1  T.  R.  187. 

An  assored      The  evidence  proved,  that  the  defendant  underwrote  the  policy,  tfa^t  th9 
can  only  a  damages  sustained  by  the  ship  in  the  voyage  insured,  do  not  exceed  4Si.  per 
^*"^°"       cent.,  which  the  defendant  hath  paid  into  court.     Upon  pleading  in  this 
has*been*a*  *^!^?">  ^^^'  when  the  ship  arrived  at  the  port  of  Lynn  she  was  pot  wo.rth  re- 
lotallossofP^i''''^?)  the  question  for  the  opinion  of  the  Gourt  is,  whether  the  plaintifla 
the  proper  have  a  right  to  abandon  ?     If  tho  Gourt  shall  he  of  opinion  that  the  plain- 
ty  insured,  tiffs  have  right  to  abandon,  then  a  verdict  to  be  entered  for  the  plaintiffii — 
damages  52/.  and  0031^409.;  but  if  the  Gourt  shall  be  of  opinion  that  thej 
have  net  a  nc;ht  to  abandon,  then  a  verdict  to  be  entered  for  the  defendant. 
The  counsel  tor  tho  plaintiff  mado  two  points;   1st.  Tl^oDgh  a  ship  bM  g^^*^ 
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ber  dofltined  port,  yet  if,  upon  her  arrival,  she  is  so  much  damaged  as  to  be 
unfit  for  future  serrice,  and  not  worth  repairing,  the  insured  may  i^andon, 
as  in  case  of  total  loss.  ^d.  Under  the  circumstances  of  this  case,  the  f^ain- 
tiff  had  a  right  to  abandon  as  for  a  total  loss«  Fer  Cur,  Nothing  can  be  bet- 
ter established  than  that  the  owner  of  a  ship  can  only  abandon  in  case  of  total 
loss.  In  the  case  of  Jenkins  v.  Mackenzie,  5  Brown's  Ass.  131.  though  the 
ship  was  brought  into  port,  yet  the  capture,  as  between  the  assuver  and  assur-^ 
•d  was  a  total  loss.  But  there  is  no  instance  where  the  owner  can  abandon, 
unless  at  some  period  or  other  of  the  voyage  there  has  been  a  total  loss.  No 
such  e?ent  has  happened  here;  for  the  jury  here  expressly  found  that  the  loss 
amoonled  only  to  482.  per  cent.  Even  allowing  total  loss  to  be  a  technical 
eurprsssion,  yet  .the  manner  in  which  the  plaintiff's  counsel  have  stated  it  is 
rather  too  bread  It  has  been  said  that  the  insurance  must  be  taken  to  be  on 
the  ship  as  well  as  on  the  voyage;  but  th^  true  way  of  considering  it  is  this, — 
it  is  an  insurance  on  the  ship  for  the  voyage;  if  either  the  ship  or  the  voyage  ^''^^'^ 
be  lost,  that  it  is  a  total  loss;  but  here  neither  is  lost.  l^nattnuth 

6.  Djl  Costa  v.  Nbwnham.  E.  T.  1788.  K.  B.  2  T.  R.  412.  repairiafT 

Per  Cur.    But  when  the  vessel  is  not  worth  repairing,  the  assured  is  clearly  the  uMtsd 
entitled  to  abandon.  may  abaa 

7,  RoTCH  V.  Edie.  M.  T.  1795.  K.  B,  6  T.  R  413.  S,  P.  Hamilton  v.     ^^* 

MaNBEz.  H.  T.  1761.  K,B.  1  Blac.  Rep.  276. 
The  question  came  before  the  Court  upon  a  special  case  reserved  for  its  ^  where 
opinion,   upon  the  trial  of  an  action  on  a  policy  of  insurance  on  three .?  ][f^^^ 
ships,  the  Adelaide,  Adele,  and  Victor,  their  stores,  boats,  fishing  materialli,  |^  ambano 
&«.,  upon  two  of  them  at  and  from  L'Orient,  and  upon  the  third  at  and  from  after  the 
and  after  her  arrival  at  L'Orient,  and  on  all  of  them  to  all  ports,  seas,  and  rink  hai  at 
places  whatsoever,  beyond  and  on  this  side  the  Capes  of  Good  Hope  and^*^^* 
HorOf  on  Ihe  southern  whale  and  seal  fishery  and  trade,  and  until'  the  ship's 
arrival  back  at  L'Orient.     The  loss  is  stated  by  the  declaration  to  have  hap- 
pened by  the  ships  and  their  stores  and  provisions  being,  by  the  authority  of  eer« 
tain  persons  exercising  the  powers  of  government  in  France,  at  Port  Louis    I  ^'    I 
with  respect  to  one,  and  at  L'Orient  with  respect  to  the  two  others,  arrested  and 
restrained  from  further  prosecuting  their  voyages,  and  that  they  had  thence^ 
hitherto  been  prevented  and  restrained  therefrom  under  and  by  virtue  of  sueb 
restraint.  The  case  stated  that  the  ship  Adelaide  sailed  from  the  port  of  L'Ori- 
ant  OB  the  voyage  insured,  but  was  obliged  to  put  back  by  stress  of  weather 
into  Port  Louis,  and  whilst  she  lay  there,  and  the  ships  Adele  and  Victor  were 
pr^aring  for  the  voyages  in  the  policies  mentioned,  and  before  the  necessary 
passports  and  clearances  could  be  obtained,  on  the  5th  ef  February,  1793,  an 
embargo  was  laid  on  all  vessels  in  those  ports;  that  the  Adelaide  was  brought 
back  to  L'Orient,  and  the  perishable  stores  of  all  the  three  ships  sold;  and  the 
said  three  vessels,  with  the  rest  of  the  stores,  now  remain  at  L'Orient  under 
the  embargo,  whidi  has  continued  ever  since  on  all  ships  destined  on  long 
voyages,  and  none  have  since  been  permitted  to  sail,  except  those  in  govern-* 
ment  service  or  upon  short  coasting  voyages.     The  Adele  and  Victor  had  en- 
tered outwards  upon  the  voyages  insured  when  the  embargo  came,  and  that 
alone  prevented  the  ships  from  sailing.     Notice  of  abandonment  was  given  to 
the  underwriters  on  the  27th  of  February,  1793,  and  a  total  loss  claimed,  and 
the  like  notice  and  claim  were  repeated  in  August,  1793. 

Per  Cur,  We  have  looked  into  all  the  cases  which  have  been  cited,  and 
we  have  also  considered  the  passages  collected  from  foreign  writers,  and  the 
most  respectable  of  them  seem  to  us  to  coincide  with  the  construction  which 
an  English  court  of  justice  would  put  upon  such  an  instrument  as  t1ie  pres- 
ent, fhe  plaintiff  is  under  no  disability  to  sue,  and  the  defendant  has  entered 
into  an  engagement  to  indemnify  him  against  arrests,  restraints,  and  detain- 
ments, of  ^1  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
aoever.  By  thb  peril  the  ship  has  been  detained  near  three  years  and  the 
voyage  is  defeated;  but  the  plaintiff  is  to  be  told  this  is  not  a  loss  within  the  po^ 
li^.  No  conamoD  vaaxky  reading  the  words  of  the  policy^  could  doubt  Ihe  ((ues* 
VOL.  X|«  4^ 
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tion;  and  it  is  by  artificial  reasoning  only,  collected  by  great  reading  open  lb>f«- 
eign  authors,  that  his  claim  can  be  repelled,  but,  in  truth,  when  examined,  the 
research  turns  out  to  be  all^  one  way,  and  that  is  in  favour  of  the  plaintiff.  Roe- 
cus,  Le  6uidoi>)  and  Green  v.  Young,  from  Lord  Raymond,  are  all  oneway; 
and  ahhough  Lord  Holt  is  said  not  to  have  given  an  absolute  opinion,  eYwy 
thing  that  ^11  in  judgment  from  that  great  man  is  deserving  of  the  highest  at- 
tention. Lord  Mansfield  too  has  given  an  opinion  upon  the  very  point  (^  Borr. 
696);  and  when,  to  this  current  of  authorities,  we  add  the  words  of  the  policy 
itself,  it  is  perfectly  clear.  Suppose  war  had  been  declared,  and  the  ship  haA 
been  detained  in  port  as  a  prize;  could  there  have  been  a  dioubt?  and  we  can 
see  no  difference  between  the  cases. 
8.  CoLOTON  v.  London  Assurance  Compant.  M.  T.  1816.  K,  B.  5  M.  &> 

S.  447. 

Bo  where        Action  on  a  policy  of  insurance  at  and  from  Quebec  to  Tenerifle,  on  a  cargo 

there  cm    ^^  wheat,  fish,  and  staves,  with  the  usoal  memorandum  as  to  corn  and  fish,  free 

taal  restita  ^^^^  average  unless  general;  the  ship  was  captured  and  afterwards  recepter- 

tion,  the  in  cd,  and  sent  by  the  recaptors  to  Bermuda,  where  a  scarcity  prevailing  an  ein- 

•sred  raaj  bargo  was  laid  on  the  exports  of  provisions,  and  the  cargo  being  landed,  it  was 

mbaodoa.     found  that  685  bushels  of  wheat  were  damaged  by  sea-water;  that  they. were, 

t  ^^^  ]  by  order  of  the  magistrates,  for  sake  of  the  public  health,  thrown  overboard; 

and  other  part  of  the  wheat  being  damaged,  the  captain  sold  that  part  and  the 

fish,  which  sold  at  a  profit,  and  put  up  the  ship  to  sale,  which  he  purchased  al 

not  more  than  one-fourth  of  its  value,  for  the  benefit  of  the  owners,  and  having 

repaired  her,  and  being  refused  permission  to  ship  the  remaining  wheat  to  Tene- 

riffe,  he  directed  it  to  be  sold,  and  purchased  it  for  the  benefit  of  those  concera- 

ed;  and  by  the  leave  of  the  governor,  the  embargo  being  then  raised  as  to  the  , 

West  India  islands,  shipped  the  same  for  Madeira,  where  he  arrived  and  delt* 

▼ered  it,  and  took  in  a  cargo  of  wine  for  I^ondon,  with  which  he  arrived. 

Per  Cur,     It  appears  to  us  that,  according  to  the  facts  stated  in  this  caM, 
the  plaintiffs  were  warranted  in  making  abandonment;  and  that  nothing  which 
afterwards  happened  has  deprived  them  of  the  rigl^  to  insist  on  this  abandon- 
ment.    At  one  period,  doubtless,  there  was  a  total  loss,  by  the  capture  of  the 
ship;  circumstances  might  have  intervened  which  woald  have  changed  this 
loss  from  a  total  to  a  partail  loss.  »  The  object  of  this  poKcy  is  to  tnsare  the 
risk  against  failure  by  reason  of  any  of  the  perils  mentioned  in  the  policy;  thai 
is,  in  the  present  instance,  that  the  cargo  should  reach  the  port  of  destinaCieo. 
Or  when  a  The  destination  is  to  Teneritfe;  the  ship,  whh  the  cargo,  in  her  course  thither 
considera    is  captured;  recapture  follows,  but  not  so  as  to  enable  the  ship  to  proceed  to 
ble  part  of  Teneriffe,  for  she  is  sent  to  Bermuda,  where  she  is  placed  under  an  embarge, 
loii  or^am  ^^^^  which  she  is  never  released,  except  upon  condition  of  altering  her  deati- 
aged  by  the  n^^^io")  to  Madeira.     Therefore,  there  has  been  no  restitution  of  any  part  of 
perils  of     the  cargo,  as  it  regards  the  risk  insured  to  Teneriffe.     If  it  be  so,  it  fi>Howa 
the  fea»and  that  the  ship  and  cargo  were  never  effectually  redeemed  from  capture;  and 
it  becomes  the  plaintiffs  are  entitled  to  recover  as  for  a  total  loss. 
tTaSu?  ^'  ^^^^^^  ^-  Harrison.  M.  T.  18«l.  C.  P.  3  B.  k  B.  97. 

dispose  of  Insurance  on  a  cargo  of  wine,  to  be  discharged  partly  at  B.,  partly  at  D., 
the  residue,  snd  partly  at  L.  The  vessel  which  conveyed  the  cargo  being  wrecked  near 
■o  that  the  B.,  and  three-fourths  of  the  cargo  being  either  lost,  or  so  impregnated  with 
farther  pro  salt  water  as  to  render  it  imprudent  to  delay  the  sale  till  the  ports  of  D.  or  L. 
tlie""**°a  e  ^^"^^  ^*  reached,  the  assured,  on  the  23rd  of  December,  the  day  they  heard 
is'lmpra^tt  ^^  *^®  !^®®>  ^^^®  notice  of  abandonment,  and  on  the  27th  of  December  called 
cable,  the  *  meeting  of  underwriters,  at  which  three  underwriters  attended,  and  ordered 
insared  the  assured  to  do  the  best  for  all  parties.  On  the28th  of  the  ensuing  February, 
uav  recoY  and  not  before,  some  of  the  underwriters  interfered,  forbidding  a  sale  of  the 
er  for  a  to  damaged  vvine  about  to  take  place  at  B.,  and  rejecting  the  abandonment. 
Ml  ©«;  The  Court  held  the  insured  was  entitled  to  recover  for  a  total  loss. 
Or  where  a  \^'  M'^*^"  v-  Henderson.  H.  T.  1816.  K.  B.  4  M.  &  S.  676. 

captare  ^  ^^^P  insured  from  Liverpool  to  Sierra  Leone  was  captured,  plundered,  her 

MflMs,gui|s>  stores,  papers,  end  inatrunoents  taken  away,  and  the  voyage  loptj  aad 
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vii  ewrried  lo  Fayal,  where  proceedings  were  instituted  in  the  Admiralty  Court,   [  449  ] 
and  sentence  was  pronounced  in  favour  of  the  assured;  but  appeal  was  made  ^"d  the  cir 
against  such  sentence,  and  the  assured  abandoned,  which  abandonment  the  iui-*°l'?'j|^^Y' 
derwriter  refiised  to  accept;  and  afterwards  the  remainder  of  her  cargo  wasJ^J^.^  ^^ 
sold  at  Fajal,  and  the  law  expenses  were  paid  thereout,  and  the  rest  leA  as  n^ch  thmt 
deposit  to  answer  the  event  of  the  appeal,  in  order  to  obtain  the  release  of  the  the  ship  ii 
ship;  aad  afterwards  the  ship  returned  to  Liverpool.  not  let  free 

Per  Cmr.    It  has  not  been  disputed,  nor  can  it  with  any  other  colour  of  ar-°P®°  }^ 
gvment  be  contended,  that  on  the  4th  of  April,  1814,  there  was  not  a  sufficient  ig^—^am 
ground  for  the  abandonment  of  the  ship,  which  was  on  that  day  made  to  the  ^^\^  ren 
underwriters.     The  ship  had  been  captured,  and  plundered  of  thirteen  out  of  den  it  prob 
nzleen  of  her  cuns,and  of  her  stores;  and  possession  of  her  was  not  restored  abia  that 
tiU  the  1  Ith  of  May,  1814.     But  it  has  been  argued  that,  as  a  contract  of  as*  ^^^  ^l><»>« 
saranoe  is  a  contract  of  indemnity,  therefore,  the  nature  of  damnification  at  the  p^^^^^^i,^ 
tintie  whea  the  action  is  brought  is  to  be  regarded  as  the  criterion  of  the  right  ;^]g,  ^^j 
te  reoover  as  fi»r  a   total  loss;  and  at  that  time,  what  had  antecedently  be alworb] 
kees  a  total  loss  had  by  subsequent  events  ceased  to  be  so,  and  had  become  an  ad  in  the  •& 
average  loss  merely;  that  a  compensation  as  for  an  average  loss  could  alone  P^ssm. 
be  recovered;  and  the  case  of  Godsall  v.  Boldero,  9  East,  72.  principally  de- 
cided upon  the  authority  of  Lord  Mansfield  in  Hamilton  v.  Meodes,  as  to  this 
pmnt,  and  the  case  of  fiainbridge  v.  Neilson,  10  East,  329.  were  cited  for 
this  purpose.     But  in  the  former  of  those  cases  all  cause  of  damnification 
kmd  ceased  before  the  action  brought;  and  in  the  latter  (which  was  an  action 
as  for  totalJoss  upon  a  capture  and  abandonment  as  here)  there  was  an  entire 
restitution  of  the  ship  insured  in  an  undamaged  state,  and  she  afterwards  earn- 
ed her  freight,  so  that  all  pretence  of  total  loss  with  reference  to  the  time  of 
hringing  the  action  had  in  that  case  ceased;  her  guns  and  stores  taken  out  of 
the  Aip  were  never  restored;  her  voyage  wai  completely  lost;  and  the  ship 
itMlf  was  never  liilly  liberated  and  restored,  but  upon  an  actual  deposit  of  a 
large  sum,  viz.  4S7I.  18«.  9d.  to  abide  the  event  of  the  appeal,  as  to  the  entire 
right  of  the  property  in  the  ship  itself,  and  subject  to  the  risk,  not  only  of  the 
plaintiff's  losing  that  deposit,  but  of  being  condemned  in  damages  to  a  much 
larger  and  indefinite  amount.     Under  these  circumstances,  what  can  be  said 
tobethelimitof  the  plaintiff's  loss?     If  it  is  an  average  loss,  who  can   state 
the  amount  of  such  average?  and  if  not  a  total  loss,  by  what  circumstances, 
nmd  to  what  amount,  it  is  placed  below  that  standard.    The  mere  restitution  of 
the  hull,  the  plaintiff  may  eventually  pay  more  for  it  than  it  is  worth,  is  not  a 
circumstance  by  which  the  totality  of  a  loss  is  reducible  to  an  average  one,  if 
no  abandonment  had  been  already  made.     Do  not  sufficient  circumstances 
exist  in  this  case  to  warrant  an  original  abandonment  at  the  present  moment?    • 
The  voyage  is  lost;  the  cargo  which  was  to  be  conveyed  in  the  ship  is  wholly 
gone;  she  is  stript  of  a  great  part  of  her  equipment,  stores,  and  furniture,  and 
the  ultimate  recovery  of  any  thing  is  uncertain,  and  attended  with  the  trouble, 
expense,  and  hazard  of  litigation.    And  can  it  be  said  that  an  abandonment, 
unquestionably  competent  to  have  rendered  the  loss  a  total  loss,  recoverable       ^^ 
aasiichatthe  certain  time  it  was  made,  can  be  frustrated  and  disappointed  by   l  ^^^  J 
the  continuaaee  in  part  of  the  same,  and  the  occurrence  in  part  of  other  ac- 
cessory causes  of  loss  of  a  similar  kind  ? 
II.  CojfWAT  V.  Davidson.     Same  v.  Ghat.  H.  T.  1809..K.  B.  10  East,  536.        ^^  ^^ 

These  were  cases  in  each  of  which  the  plaintiffs  claimed  a  rigb^  "^""^^T  ?argo  by 
in  consequence  of  the  American  embargo  in  December,  1807:^«and  the  mainl^Q  alien's 
question  in  each  was  the  same.     The  first  was  upon  a  polilsy  on  goods  on  ows  gov 
board  the  Swifl,  at  and  from  New  York  to  Liverpool,  and  the  mterest  wasemmeat 
aTerred,  in  count,  to  be  in  the  plainttfft  jointly ;  in  another,  in  one  of  them  on-  "^J^^j^^ 
ly,  i.  •.  Thomas  Davidson;  and  .in  a  third,  in  one  John  Townsend.     Town-^^^^^^^. 
send  was  a  resident  citizen  in  America,  and  had  consigned  the  goods  to  the 
plaintiffs  for  sale  on  his,  Townsend's,  account  and  risk.     The  plaintiffii  Con* 
way  and  Davidson,  are  British  subjecto,  carryins  on  business  at  merchanU  m 
ptrtaership  in  Liverpool,  Conway  residing  at  Liverpo<rf,  and  Davidson  for 
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some  time  pwA  resided  in  America.  The  iDvoice  and  b31  of  lading  aM  dated 
29th  December,  1807.  Before  the  shipment  Davidson  had  agre«l  to  grant 
Tovnsend  an  anticipation  of  6,000/.  on  account  of  these  and  certain  other 
goods  by  bills  of  the  plaintiflT,  and  accordingly,  on  the  7th  of  NoTember,  1807 , 
bills  to  that  amount  were  draurn  by  Townsead  on  the  plaintifl^i  and  these  bttls 
were  accepted  by  Davidson,  the  partner  of  Conway,  in  America,  within  a  daj 
tir  two  Within  their  date,  and  were  paid  when  due  by  theplatntifis.  The  plain- 
tiffs have  been  reimbursed  part  of  the  amount  of  those  bills,  but  2,1£^/.  18«. 
3d.  is  still  due  to  them  upon  that  transaction.  This  policy  was  subscribed  on 
the  25th  of  January,  1 808,  and  the  plaintiffs  charged  the  premiums  to  Town- 
send 's  account.  On  theS^ndof  December,  1807,  an  act  was  passed  by  the 
American  government  for  laying  an  embargo  on  all  ships  and  vessels  in  their 
'ports.  By  this  embargo  this  vessel  was  detained,  and  as  soon  as  they  heard  of 
the  detention,  the  plaintiffs  abandoned*  It  is  stated,  indeed,  in  the  case  of 
Conway  v.  Gray,  that  the  plaintiffs  abandoned  the  vessel,  and  nothing  is  said 
as  to  the  goods;  and  as  the  insurance  was  on  the  goods,  an  abandonment  of 
the  vessel  could  give  no  claim,*  but  we  presume  that  this  is  a  mistake,  and  the 
goods  were  abandoned.  In  the  second  and  third  cause  the  facts  are  nearly 
similar. 

Per  Cur,     Upon  each  of  these  cases  this  question  arises;  first,  whether  the 
American  embargo  will  warrant  an  abandonment  by  or  on  behalf  of  an  Ame- 
rican subjoct;  and  if  not,  then  a  second  question  arises  in  the  first  and  second 
xauses,  whether  Conway  and  Davidson,  as  consignees  of  the  goods,  being  in 
advance  to  the  consignors,  and  under  acceptances  for  them  (in  one  ease  the 
plaintiffs  being  in  advance,  and  also  under  acceptances;  in  the  other  case, 
•against  Forbes,  the  plaintiffs  were  only  under  acceptances,)  have  a  right  to 
apply  the  policies  to  their  own  interests  as  such,  and  to  abandon  on  that  ac- 
count?    As  to  the  first,  in  all  questions  arising  between  the  subjects  of  differ- 
ent slates,  each  is  a  party  to  the  public  authoritative  acts  of  his  own  govern- 
If  451  J    ment;  on  that  account  a  foreign  subject  is  as  much  incapacitated  from  making 
the  consequences  of  an  act  of  his  own  state  the  foundation  of  a  claim  to  indem- 
nity upon  a  British  subject,  in  a  British  court  of  justice,  as  he  would  be  if  such 
act  had  been  done  immediately  and  individually  by  such  foreign  subject  him- 
self.    This  seems  to  be  established  by  Touteng  v.  Hubbard,  3  B.  &  P.  S9I. 
That  was  an  action  by  the  owners  of  a  Swedish  vessel  against  a  British  sub- 
ject for  not  supplying  the  vessel  with  a  cargo  at  St.  MichaePs.     The  sailing 
of  this  ship  from  this  kingdom  had  been  prevented  a  considerable  iime^  and 
njntil  it  was  too  late  for  the  fruit  season  at  St.  Michael's,  by  an  embargo  here 
upon  Swedish  vessels.     That  embargo  was  in  the  nature  of  reprisal  for  consi- 
dered acts  of  aggression  by  the  Swedish  government.     The  Court  was  of 
opinion,  that  if  that  had  not  been  the  case  of  a  Swede  against  a  British  subject, 
the  plaintiff  would  have  been  entitled  to  recover;  but  as  the  embargo  was  pro- 
duced by  acts  of  the  Swedish  government,  and  every  Swede  was  to  be  consi- 
dered party  to  those  acts,  it  was  in  effect  the  plaintiff's  own  fiiult  that  this  ves- 
sel was  detained,  and  the  loss  which  resulted  from  it  was  one  he  ought  him- 
self to  bear.     He  was  bound  to  proceed  with  all  convenient  speed;  the  acts  of 
Ills  government  led  to  his  being  prevented;  he  was  considered  as  a  party  to 
those  acts,  and  was  therefore  looked  upon  as  having  failed  in  his  part  of  the 
contract,  viz.  ^*  proceeding  with  all  convenient  speed."     In  the  cases  now  bo- 
^SB  the  Coitft,  the  foundation  of  the  abandonment  is  an  act  of  the  American 
"^oremment.    ^very  American  subject  is  to  be  considered  as  a  party  to  that 
act,  and  it  has  vinually  the  concurrence  and  consent  of  all,  and,  amongst  the 
rest,  the  concurrence  and  consent  of  the  assured  in  these  cases.     The  assur- 
ed therefore  have  joined  in  a  resolution  that  the  ships  in  question  shall  not  be 
-allowed  to  sail,  but  shall  remain  in  their  ports;  and  is  it  possible  for  them  af- 
terwards to  make  their  not  sailing  the  foundation  of  an  action^     The  party 
•who  himself  prevents  the  act  from  being  done  has  no  right  to  call  upon  the  un- 
derwriters to  indemnify  him  against  the  loss  he  may  sustain  from  such  act  not 
^being  dene.   Where  the  insured  and  the  insurer  are  both  subjects  of  the  same 
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•(ate,  th«  qu«8tioo  will  stand  upon  very  different  grounds  of  consideration. 
As  to  the  seeond  question,  whether  the  consignees  have  not  a  right  to  apply 
the  policies  tu  their  own  interests,  and  to  abandon  that  account  ?  we  are  of 
opinion  that  thej  have  not.  It  might,  perhaps,  be  difficult  to  make  out  that 
tiiej  had  soch  an  interest  as  was  capable  of  abandonment,  because  they  were 
to  have  no  control  over  the  goods  hut  upon  their  arrival  in  England;  and  it 
may  also  be  very  questionable  whether  any  policy  which  is  eflfected  clearly  to 
cover  the  interest  of  the  consignor,  can  be  applied  to  protect  the  interest 
of  the  consignee;  but  the  particular  ground  of  our  decision  is  this,  that, 
where  a  policy  is  efiected  on  behalf  of  the  consignor,  and  the  conduct  of  the 
consignor,  or  of  the  state  to  which  he  belongs,  has  taken  away  from  him  the 
njghl  of  enibrcing  it  directly  and  effectually  for  his  own  benefit,  the  consignee 
is  no(  at  liberty  to  apply  to  his  interest,  and  enforce  payment  as  though  it  had 
been  naade  on  his  account.  We  do  not  say  a  consignee  may  not  insure;  we 
only  say  he  is  not  so  far  identified  in  interest  and  right  with  his  consignor,  as 
not  to  be  able  to  apply  with  efiect  to  his  own  interest,  which'is  derived  out  of  that 
of  the  consignor,  an  insurance  which  was  effected  in  order  to  cover  the  inter- 
est of  the  consignors,  but  which,  upon  the  principle  already  stated,  cannot  be 
aTailable  for  that  purpose.  The  underwriter  has  an  implied  pledge  from  the 
asBOTed,  that  he  will  do  no  act  to  obstruct  the  voyage;  and  when  that  pledge  L  ^^  1 
is  broken  by  the  person  on  whose  account  it  was  made,  can  another  person, 
who  has  paid  no  premium  out  of  his  own  pocket,  step  in  to  take  the  benefit  of 
that  insurance,  m.?rely  because  his  dealings  with  the  assured  would  have  ena- 
bled him  to  have  insured  in  his  own  name?  There  is  no  case  which  decides 
that  be  can,  and  it  would  be  gross  injustice  that  he  should.  Wolflfe  v.  Horn- 
eaatle,  I  B.  &  P.  316.  which  was  cited  in  the  argument,  goes  no  such  length. 
In  that  case  the  plaintifis  had  effected  a  policy  to  cover  the  interest  of  one 
lAind  in  a  cargo,  and  had  advanced  300/.  on  the  credit  of  that  cargo.  The 
main  question  was,  whether  the  policy  were  so  effected  as  to  cover  Lund's  in- 
terest? and  if  it  were  not,  then  it  was  contended  that  it  might  be  applied  to  co- 
ver that  interest  which  the  plarntifis  had  acquired  by  their  advance  of  the  300Z. 
The  Court  was  unanimous  that  the  policy  was  so  eifected  as  to  cover  Lund's 
interest,  so  that  a  decision  upon  the  other  point  was  unnecessary;  but  they  in- 
timated a  clear  opinion  upon  that  point,  that  the  plaintiffs  had  an  insurable  in- 
terest; and  they  seem  to  have  thought  the  policy  might  have  been  applied  to 
ky  if  it  could  not  have  been  applied  to  Lund's.  How  does  that  case,  however, 
bear  upon  this?  Lund  had  done  no  act  to  forfeit  his  right  upon  the  policy, 
and  if  he  could  not  have  recovered,  it  would  have  been  merely  because  the  po- 
licy was  not  efiected  so  as  to  be  capable  of  covering  his  interest,  the  only  ob-  • 
jeetion  made  to  Lund's  interest  being  that  Wolfie  had  made  the  insurance 
without  orders  or  authority  from  Lund;  and  then  if  it  could  not  apply  to  the 
9001.  the  plaintifis  had  advanced,  it  would  have  been  applicable  to  nothing. — 
Here  the  policies  were  efiected  so  as  to  be  capable  of  covering  the  consignor's 
interest,  and  (or  the  express  purpose  of  doing  so;  they  are  applicable  to  that, 
and  the  consignors  have  forfeited  their  rights  by  the  act  of  their  .government. 
The  caee  of  Wolfie  v.  Horncastle,  therefore,  concludes  nothing  in  favour  of 
tbaee  pkintiffis.  In  truth,  in  case  the  plaintiffs  had  been  allowed  to  recover 
upon  their  own  interest  on  account  of  the  advance  they  had  made,  it  would  in 
aabstance  have  been  suffering  Lund  to  recover  pro  tonio,  because  then  they 
could  not  have  resorted  to  him  for  reimbursement;  and  in  these  cases,  if  Con- 
way and  Davidson  were  allowed  to  recover  in  respect  to  their  advantages,  it 
wooM  in  substance  be  sufiering  the  American  consignors  to  recover  pro  tanto 
because  it  would  wipe  off  the  claim  which  Conway  and  Davidson  have  upon 
them.  In  Wolffe  v.  Horncastle  it  would  have  been  in  furtherance  of  justice, 
because  Lund  had  done  nothing  to  forfeit  his  claim  on  the  policy;  in  this  case 
it  would  be  against  justice,  because  these  American  consignors  have  done  that 
by  which  their  claim  is  precluded.  For  these  reasons  we  are  of  opinion  that 
in  each  of  these  cases  the  postea  must  be  delivered  to  the  defendant. 
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1S«  Hunt  t.  Rotal  Exchange  Assurance.  E.  T.  1816.  K.  B.  5  M.  &  S. 
47.  S.  P.  Anderson  v.  Wallis.  M.  T.  1813.  K.  B.  2  M.  &  S.  240; 
S.  C.  d  Campb.  440. 
Bo  a  iMsof     Two  of  the  plaintifia  resided  at  Water/ord,  in  Ireland,  a  third  at  Sudbary, 
the  Tojafo  ^nd  the  remaining  two  a  Sartmouth,  in  Devonshire.     The  plainti^  who  fe- 
k^      sided  at  Waterford  caused  the  said  insurance  to  be  eflfected  in  London,  and 
er  tlM  Ma   ^^^  interested  in  one-third  of  the  pork,  and  half  of  the  flour,  the  other  plain- 
cvonnd  of   ^^^^  being  interested  in  the  residue.     The  goods  were  loaded  at  Waterford, 
abandon      RR<1  the  ship  sailed  as  stated  in  the  declaration,  and  joined  convoy  in  Cork  on 
mont  npon  the  3rd  of  October,  1813;  and,  in  the  course  of  her  voyage  between  the  8th 
a  policy  on  of  that  month,  and  the  13th  of  November,  continued  to  meet  with  such  tem- 
C^^Tf  pestuous  weather,  and  thereby  suffered  such  heavy  damage,  that  it  became 
ftom  avm^  necessary,  in  order  to  lighten  her,  to  throw  overboard  at  different  times  van* 
ago,  nnloM  <>v  parts  of  her  cargo  and  provisions,  and  also  five  of  her  guns;  and  finally, 
gonoral,      it  became  necessary  for  the  preservation  of  the  ship  and  cargo  to  put  back  to 
whontlio     Cork,  which  place  she  reached  on  the  16th  of  November.     On  the  next  day, 
^![S®  "  !?  ^  protest  was  made,  by  the  captain  and  two  of  his  crew,  stating  the  damage 
not^  a      ^^^^^  ^^  ^^*P  ^^^  sustained,  and  on  the  succeeding  day  a  survey  was  faeJd 
porithabH   ^^  ^^^  ^^'P>  ^"^  ^  farther  survey  on  the  8th  of  December.     By  the  report  of 
natniv.        the  surveyors  on  the  latter  survey,  which  was  drawn  up  by  the  notary  on  tb« 
1 1th,  the  ship  was  pronounced  to  be  not  worth  repairing,  and  her  hull  and  ma* 
terials  were  airected  to  be,  and  were,  sold  by  public  auction.     Soon  after  the 
ship's  return  to  Cork,  the  whole  of  the  goods  insured,  except  24  barrels  of 
flour  thrown  overboard,  were  landed  and  warehoused.     On  the  15th  of  De- 
cember, the  plaintiffs  who  resided  at  Waterford  apprised  the  plaintiffs  who  tq« 
sided  at  Dartmouth,  by  letter,  of  the  ship's  being  condemned;  but  before  their 
letter  reached  Dartmouth,  viz.  on  the  18th,  received  a  letter  from  the  plaintiffii 
resident  there,  written  on  the  I2th  of  December,  desiring  them,  in  the  event 
of  the  ship's  condemnation,  to  cause  notice  of  abandonment  to  be  given  them; 
in  consequence  of  which  letter  they  wrote  on  the  said  18th  to  the  brokers  in 
London  to  give  such  notice.   *  This  letter  was  received  by  the  broker's  on  the 
31st,  who  accordingly  on  the  next  day  gave  notice  of  abandonment  to  the  de* 
fendants,  which  was  the  first  communication  made  to  them  by  the  plaintiffs  or 
their  agents  of  the  accident  that  had  befallen  the  ship  and  cargo;  and  no  docu- 
ment or  statement  was  then  furnished  to  them  of  the  state  or  condition  of  the 
cargo.     The  defendants  on  receiving  the  notice,  answered  that  they  had  no 
orders  to  give,  but  that  the  assured  must  act  as  if  they  were  not  assured,  and 
make  their  claim  on  them  for  any  loss  they  were  liable  to  pay.     So  soon  as  it 
was  determined  by  the  owners  of  the  ship  that  they  could  not  repair  her,  the 
pork  and  flour  were  sold  by  public  auction,  which  was  on  the  8th  of  March, 
1814.     Owing  to  the  damage  sustained  by  the  ship,  the  goods  could  not  be 
forwarded  by  her,  and  no  opportunity  afterwards  offered  of  forwarding  them  by 
any  other  ship  to  St.  John's,  Newfoundland,  until  the  spring  of  1814.     The 
sum  of  835^  3«.  ed,  paid  into  Court  is  the  amount  of  the  general  average  and 
the  partial  loss  of  the  pork,  and  for  such  part  of  the  flour  as  was  thrown  over- 
board in  the  course  of  the  voyage.     The  question  for  the  opinion  of  the  Court 
is,  whether,  under  the  circumstances  above  stated,  the  plaintiffs  have  a  right 
to  abandon?  and  if  so,  whether  the  abandonment  was  made  in  time?     If  the 
Court  shall  be  of  opinion  with  the  plaintiffs  on  both  points,  the  verdict  to  stand; 
if  not,  a  nonsuit  to  be  entered. 

Ptr  Cur.  The  questions  which  arise  for  our  consideration  are,  first,  wheth- 
er the  circumstances  warranted  an  abandonment  ?  and,  secondly,  whether  the 
r  454  I  abandonment  was  made  in  due  time  ?  The  ground  on  which  the  plaintifia 
insist  that  they  were  warranted  in  abandoning,  is  that  the  voyage  was  lost,  and 
that  the  loss  of  voyage  in  a  case  like  the  present  is  a  good  cause  of  abandon-* 
ment;  and  the  case  of  Manning  v.  Newnham  has  been  relied  on  as  an  au- 
thority, importing  that  an  assured  is  entitled  to  abandon  ship,  freight,  and 
goods,  in  the  event  of  the  voyage  being  lost.  But  on  reference  to  the  lan- 
guage of  this  policy,  it  is  difficult  to  infer  from  any  part  of  it  that  assured  were 
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to  be  entitled  to  abandon  on  the  ground  of  a  mere  loss  of  voyage;  for,  rappose 
in  ibis  case  the  ship,  before  she  set  sail,  had  been  run  foal  of  bj  another  vea- 
sely  but  not  so  as  immediately  to  sink,  and  the  flour  had  been  relanded,  and 
afterwards  the  ship  had  gone  to  the  bottom,  the  flour  being  in  an  undamaged 
fliate,  but  there  being  no  other  ship  at  the  port  capable  of  inunediately  forward- 
ing the  cargo  to  the  place  of  its  destination ;  if  the  argument  for  the  plaintifls 
be  good,  it  follows  that  the  assured,  under  such  a  state  of  circumstances, 
would  be  entitled  to  abandon.     But  we  know  of  no  authority  that  can  fairly 
be  said  to  go  that  length.     There  ar^^ cases,  certainly,  which  speak  of  a  loes 
of  voyage  as  a  ground  of  abandonment,  and  such  cases  may  be  conceived; 
for  josCaoee,  if  a  ship  were  so  damaged  as  to  be  obliged  to  land  her  cargo  at 
an  unfrequented  place,  where  there  was  no  opportunity  of  disposing  of  the 
cargo,  and  the  shipowner  could  not  procure  another  vessel  to  forward  the  car- 
go, except  at  an  expense  exceeding  the  value  of  the  goods;  such  a  case,  we 
think,  might  warrant  an  abandonment,  and  throw  the  loss  on  the  underwriter. 
But  there  is  a  great  difierence  between  the  case  just  put  and  this  case,  where 
goods  are  safely  warehoused  in  an  undamaged  state,  and  where  there  is  nothing 
but  a  disappointment  of  voyage  to  constitute  a  ground  of  abandonment;  for 
we  are  not  warranted  in  supposing  that  the  goods  were  in  a  worse  condition 
than  when  they  were  put  on  board.     On  these  grounds  it  seems  to  us  that  the 
assured  have  no  right  to  abandon.     On  the  second  point,  it  seems  to  us  that 
the  plainti^  who  caused  the  policy  to  be  efiected  must  be  considered  as  agents 
^r  tJte  res!:  this  was  a  joint  insurance,  and  in  the  nature  of  a  partnership  as  it 
regards  this  transaction;  and  like  the  case  of  several  persons  who  join  in  mak- 
ing promissory  notes,  although  they  are  not  otherwise  partners,  the  act  of  one, 
as  it  relates  to  the  particular  transaction  shall  be  sufiicient  to  bind  the  rest- 
It  seems  to  us,  therefore,  that  the  abandonment  was  not  in  due  time,  but  ought 
to  have  been  made  at  an  earlier  period. 

13.  Thklluson  v.  Fletcher.  M.  T.   1793.  N.  P.  1  Esp.  73. 
An  insurance  was  effected  on  some  hogsheads  of  sugar  on  a  voyage  from  Wbsn 
Ostend  to  Havre.     The  vessel  sailed  from  Ostend,  but  was  forced  on  shore,  ^h«rs  it  a 
and  the  cargo  damaged.     The  assured  wrote  to  the   underwriters  to  inform  {?!*     '^ 
them  of  the  circumstances,  and  of  the  injury  which  the  sugar  had  sustained.  ^^^^  ^ 
The  underwriters,  in  answer,  desired,  *Hhat  the  assured  would  do  the  best  with  baadoa. 
the  damaged  property.''    It  was  holden,  that  (he  letter,  coupled  with  the  an- 
swer, did  not  amount  to  abandonment. 

14.  Green  v.  Royal  Exchange  Assurance  Company.    H.  T.  1815.  C.  P.    (  465  ] 
6  Taunt.  68;    S.  C.  2  Marsh.  447.     S.  P.  Parmeter  v.  Todhuntbr. 
M.  T.  1808.  N.  P.  1  Campb.  641;    S.  C.    1  Park,  Ins.   286.     S.  P. 
MoRDV  V.  Jones.  T.  T.   1826.  K.  B.  4  B.  &.  C.  394. 
Freight  is  insured  from  A.  to  B.     The  ship  sails,  but  is  obliged  to  put  back  In  tba  easa 
from  stress  of  weather,  when  she  is  found  capable  of  complete  repair,  and  the  of  fraigbt, 
cargo  is  accordingly  unloaded,  and  the  ship  sold.     In  an  action  on  the  policy 
for  a  total  loss, 

Per  Cur,  We  are  of  opinion  that  there  is  no  ground  for  saying  there 
should  have  been  an  abandonment;  the  case  should  be  reconsidered  on  the 
aecond  ground.  If  the  ship  had  brought  home  another  cargo,  that  would  have 
been  a  salvage  on  the  original  freight;  for  though,  when  the  cargo  was  taken 
aboard,  the  insurance  was  on  that  specific  cargo,  yet,  if  the  ship,  having  been 
driven  back  to  her  original  port  of  lading,  had  taken  another  full  cargo  on 
board  at  a  lower  freight,  the  plaintiff  would  only  have  been  entitled  to  have  re- 
covered the  difference.  So,  if  the  ship  had  been  repaired  sufficiently  to  bring 
home  a  smaller  cargo,  that  woukl  have  been  a  salvage  out  of  what  she  would 
have  earned  had  the  voyage  been  prosperous.  We  think  the  insured  ought  to 
have  acted  as  if  the  adventure  had  not  been  insured;  and  if  a  man  of  com- 
mon prudence  would  have  repaired  her  for  his  own  advantage,  not  being  insur- 
ed, he  should  have  done  so  on  account  of  the  underwriters,  otherwise  he 
would  have  been  selling  the  ship  for  the  purpose  of  throwing  the  loss  on  the 
uoderwriteraL     Tbe  ci^se^  ther^fore^  should  go  to  another  jury  to  cocitsidef 
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whether,  ia  point  of  fact,  the  ship  was  sold  for  that  purpose,  or  whether  the 
owner  or  his  agent  pursued  the  same  course  as  if  he  had  not  heen  iasuced,  in 
which  case  he  would  be  entitled  to  recover  as  for  total  loss. — Rale  absolute 
for  a  new  trial. 

15.  M'Cartut  v.  Abel.    T.  T.  1804.  K.  B.  1  Smith,  534;  S.  C.  5  East, 
388.  S.  P.  EvERTH  V.  Smith.  H.  T.  18l4.    K.  B.  2  M.  &  S.   278. 
Brotherston  V.  Barber.  M.T.  1816.  K.  B.  5  Id.  418. 
The  iotiir       Upon  a  hostile  embargo  in  a  foreign  port,  the  shipowner,  who  had  separate 
cADBot  rs    \y  insured  ship  and  freight,  abandoned  them  to  the  respective  underwriters  at 
totSi\om     ^^®  same  time;  the  abandonmeat  was  accepted  by  the  underwriters;  after- 
ander  a  no  wards  the  embargo  was  taken  off,   and  the  ship  completed  her  vojage,  and 
tiee  orabaa  earned  freight.     The  freight  having  been  paid  by  the  freighters  to  the  under- 
do nment,  if  writers  on  the  ship,  the  shipowner,  the  assured,  brought  an  action  against  one  of 
freight  bo    h^q  underwriters  on  freight,  claiming  as  for  a  total  loss.   It  was  holden,  that  the 
7v  oarolMl^*  assured  ctnild  not  recover,  the  freight  having  been  in  fact  earned;  or, supposing 
*  it  to  have  been  in  any  other  sense  lost  to  the  assured,  by  the  abandonment  of 
r  456  I  ^^  ^^^P  ^^  ^^^  underwriters  thereof,  it  was  so  lost,  not  by  any  peril  insured 
against,  but  by  the  voluntary  act  of  the  assured  in  making  such  abandonment, 
with  which,  and  the  consequences  thereof,  the  underwriters  on  freight  had  not 
any  concern, 
^wlii*  1.6.  Hadhinson  v.  Robinsow.  E.  T.  18ai.  C.  P.  SB.&P^SM. 

hearTng  Action  on  a  policy  of  insurance  for  pilchards  on  board  the  Paxaro,  at  Rod 

that  if  ho    ^^^^  Mount  Bay  in  Cornwall  to  Naples,  with  leave  to  join  the- convoy  at  Na- 
«nter  tho     ples  or  elsewhere.     The  policy  contained  the  usual  memorandum,  exempting 
port  of  his  the  underwriter  from  voyage  losses  on  fish,  &c.,  unless  general,  or  the  ahip  be 
dootination  stranded.     The  declaration  stated  the  loss  to  be,  that  after  the  loading  of  the 
^UlYTToft  ^"^  pilchards  on  board, Jkc,  the  said  ship  or  vessel  with  the  pilchards,  &c. 
by  eonfiaca  departed  and  set  sail  from  the  said  port  of  Penzance  aforesaid,  on  her  said  in- 
taon,  nvoidfl  bonded  voyage,   in  the  said  writing  and  policy  of  insurance  mentioned;  and 
the  port,     afterwards,  and  whilst  the  said  ship  was  so  sailing  and  proceeding  on  her  said 
illo*^'     voyage,  and  before  her  said  voyage,  and  before  her  arrival  at  Naples,  to  wit, 
•f  tbo^TOT  ^°'  ^^'  *^^  ^^^  ^^  Naples  aforesaid,  was,  by  the  persons  exercising  the  pow- 
ag«  ii  do     ^rs  of  government  in  the  Kingdom  of  Naples,  shut  against  all  ships,  the  pro- 
foaiod,  tho  P^^y  ef  any  of  the  subjects  of  our  said  Lord  the  King,  or  sailing  under  the 
sMored  on  colours  of  our  said  Lord  the  King,  and  against  all  roerchandiases,  the  property 
goodi  oan   of  any  such  subjects,  carried  in  such  ships,  under  the  pain  of  such  ships  and 
not  abaa     merchandizes  being  confiscated  by  the  persons  exercisin/^  the  powers  of  gov- 
tal  Ion.       emment  in  the  kingdom  of  Naples,  whereby  the  said  ship,  with  the  said  pil- 
chards on  board  (the  said  ship  being  then  and  there  the  property  of  the  sub- 
jects of  our  Lord  the  now  King,  and  saUing  under  the  colours  of  our  Lord  the 
now  King,  and  the  pilchards  being  then  and  there  the  property  of  the  plaintiff*, 
who  was  then  and  there  a  subject  of  our  Lord  the  now  King),  was  then  and 
there  prevented  from  pursuing  her  voyage  to  Naples  aforesaid;  and  the  voy- 
age was   thereby  then  and  there  wholly  defeated  and  lost,  and  the  pilchards 
thejn  and  there  became  of  no  value  to  the  plaintiff.     At  the  trial  before  Lord 
Alvanley,  it  appeared  amongst  the  other  fiscts,  that  after  this  vessel  sailed  from 
Lisbon  in  the  prosecution  of  her  voyage,  she  received  intelligence  that  Enff- 
lish  vessels  were  excluded  from  all  the  ports  of  Naples,  and  that  afterwarda 
the  commander  of  the  convoy  ordered  that  all  vessels  destined  for  Naples  or 
Sicily  were  to  proceed  to  Port  Mahon,  where  the  report  respecting  the  state 
of  the  ports  of  Naples  was  confirmed.     That  in  consequence  of  this,  a  survey 
of  the  caj-go  was  taken  under  the  direction  of  the  Vice-Admiralty  Court  of 
Minorca,  and  sold  there  for  a  small  sum  of  money.     The  assured  abandoned 
to  the  underwriters,  who  refused  to  accept  it.     The  jury  found  a  verdict  for 
the  underwriters,  to  set  aside  which  a  motion  was  made  in  the  following  terms. 
After  argument  at  the  bar,  and  time  taken  to  deliberate.  Lord  Alvanley  deliv- 
ered the  judgment  of  the  Court,  confirming  the  verdict  of  the  jury. 

«  Oj^  wa^orine  policy  ther^  can  be  no  ab»andoomeat ;  Kemp  v.  Vo^,  1  T.  R.  V)4, 
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17.  Lubbock  v.  Bowcroft.  T.  T.  180S.  N.  P.  5  East,  50. 
This  was  an  action  on  a  policy  of  insurance  on  twenty  bags  of  pepper  on  So,  when 
board  the  ship  Nelly,  at  and  from  London  to  Naples,  Leghorn,  or  Messina,  «°***V!r*. 
wilh  liberty  to  touch  at  Gibraltar,,  or  any  other  port  in  the  Mediterranean,  ^  ^J^ 
The  goods  were  on  the  account  of  Antonio  Rezzati,  of  Messina.     The  plain*  ^^"'^^^ 
tiff  went  for  a  total  loss  under  these  circumstances:  that  the  ship  having  ar-niarport, 
iTTed  at  Minorca  in  the  Mediterranean,  it  was  found  that  Messina  was  in  the  which  U 
hands o^  or  blockaded  by  the  French;  in  consequence  of  which  he  abandon- fovnd  to  bo 
ed  to  the  underwriters,  and  went  for  a  total  loss.  *°  ^*'®  *"* 

Lord  EUenborough  said,  the  abandonment  was  from  an  apprehension  o^my'llu^^ 
an  enemy's  capture,  and  not  from  any  loss  within  the  terms  of  the  policy;  that  ciream 
if  such  was  allowed,  every  ship  about  to  sail  from  the  port  of  London  for  a  ittnoo  doos 

Krt  which  had -fallen  into  the  bands  of  the  French  might  be  abandoned;  but  not  warrant 
would  sufier  the  cause  to  proceed.  theaMiirod 

IB.  Hddsonv.  Harrison.  M.T.  1818.  C.P.  6  Moore 288;  S.C.  3  B.  StB.  97.*® **>•»«*<>»• 

Insurance  on  a  cargo  of  wine,  to  be  discharged  partly  at  B.,  partly  at  D., 
and  partly  at  L.     The  vessel  which  conveyed  tne  cargo  being  wrecked  near  Whea  a 
B.,  and  three-fourths  of  the  cargo  being  either  lost,  or  so  impregnated  with  considera 
saK  water  as  to  render  it  imprudent  to  delay  the  sale  till  the  ports  of  D.  or  L.  popart  of 
could  be  reached,  the  assured,  on  the  25rd  of  December,  the  day  they  heard{J*  ^J!5J[^ 
of  the  loss,  gave  notice  of  abandonment,  and  on  the  27th  of  December  called  ^.^  ^y  pec 
a  meeting  of  onderwriters,  at  which  three  underwriters  attended,  and  ordered  iia  of  the 
the  assured  to  do  the  best  for  all  parties.     On  the  28th  of  the  ensuing  February,  aea.  and  it 
and  not  beibre,  some  of  the  underwriters  interfered,  forbidding  a  sale  of  the  becomes 
damaged  wines  about  to  take  place  at  B.,  and  rejecting  the  abandonment.  ^®^?^ 

Pp.r  Cvr.    Most  of  the  cases  connected  with  the  subject  of  insurance  de-  ^jepose  of 
pend  upon  their  own  particular  facts.     It  is  admitted  that  if  the  loss  here  was  the  residae, 
in  lis  nature  total,  the  assured  have  a  rifi;ht  to  recover.     We  think  the  loss  was  ao  thai  the 
m  its  nature  total.     The  ship  was  wrecked,  and  the  greater  part  of  the  cargo  farther  pro 
damaged  and  under  water  for  nine  hours  at  a  time.     Did  the  loss  continue  ■f^^i^'*  ^^ 
total?     The  plaintiffs  abandoned  on  the  23rd  of  December,  and  gave  the  un-  j^^g^y^'J^I^^ 
derwriters  notice,  that  is,  they  insisted  on  a  total  loss,  and  followed  it  up  in  cable»  the 
the  best  way  they  could.     The  defendant  having  never  interposed  during   all  Uiiafed 
this  time,  most  be  taken  tojhave  accredited  what  the  plaintiffs  did.     A  meet- may  reeov 
ing  of  the  underwriters  was  called ;  and  if  this  was  not  the  usual  way  of  pro-  *'^9^  ^  ^ 
ceeding,  H  should  have  been  so  stated  in  the  case.    A  certain  number  of  them       ^'^ 
attend«l;   and  our  opinion  is,  that  the  defendant  was  bound  by  what  was  done 
upon  that  occasion.     The  underwriters  who  attended  authorised  the  plaintiff 
to  send  a  person  to  Bristol,  at  the  expence  of  the  underwriters,  to  superintend 
the  preservation  of  the  cargo,  and  to  act  in  every  respect  as  if  there  had  been 
no  insurance.     As  this  part  of  the  case  stands,  it  is  as  much  as  to  say  that  the   .  ^g  1 
policy  was  at  an  end.     The  case  then  goes  on:  ^'  and  the  plaintifis  accordingly   ^  ^ 

sent  a  person  to  Bristol  for  that  purpose."  Under  these  circumstances  matters 
went  on  a  considerable  time,  and  till  the  28th  of  February  there  was  not  a 
word  of  objection  on  the  part  of  the  defendant.  A  notice  to  countermand  the 
sttle  of  the  damaged  wines  was  sent  afler  the  sale  had  been  advertised,  and 
when  alJ  opportunity  of  forwarding  the  wines  with  advantage  by  another  vessel 
was  lost  to  tboplaintifis.  This  case  does  not  touch  on  any  former  decision, 
but  depends  on  its  own  circumstances,  and  clearly  entitles  the  plaintiffs  to  re- 
cover for  a  total  loss.  If  the  underwriters  meant  otherwise  they  should  have  act- 
•ed  otherwise;  as  they  have  acted  they  must  be  taken  to  have  acquiesced  in 
abandonment. 

19.  Cambridobv.  Andbrton.  R  T.   1824.  K.  B.  4  D.  &  R.  203.  S.  C.  2  Wbero  m 

B.&C.  691;S.  C.  IR.  &.M.  60.  ahipwaaw 

Action  on  a  policy  of  insurance.     It  appeared  iu  evidence  that  the  Conir  mneh  dam 

*  When  a  ahip  being  driven  by  stress  of  weatheY,  entered  a  port  where  there  was  no  doek  H^  ^7 
to  receive  her,  and  was  found,  on  a  survey,  to  be  consider^Iy  damaged  and  incapable  of 
being  removed  to  any  port  for  the  purpose  of  repair,  so  that  it  was  deemed  expeaient  to 
break  her  up  for  old  timber,  an  abandonment  was  nolden  to  be  necessary ;  see  BeU  v.  Nixon, 
Holt  N.  P.  4M ;  id.  4S5,  in  banco. 
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perils  of  merce,  of  the  burthen  of  372  tons,  having  taken  in  a  full  cargo  of  timber, 
ihe  sea  (bat  gQi]^d  from  Quebec  on  the  8th  of  July,  1823,  in  good  order,  and  with  a  auffi* 
"  ^"^^^^h***  cient  crew,  and  proceeded  down  the  river  St,  Lawrence,  destined  for  the  port 
Jeawortby  ^^  Bristol.  On  the  10th  of  July,  the  pilot  quilted  th  shipe  off  the  Isle  of  Bie, 
it  wonid  about  100  miles  below  Quebec,  where  pilots  are  usually  discharged.  On  the 
cost  more  12th  she  was  off  a  place  called  the  Pups  of  Matan^  which  are  high  hills,  a- 
to  repair  bout  twenty  miles  from  the  shore  on  the  south  side  of  the  mouth  of  the  river 
her  than  §j  Lawrence,  and  about  200  miles  from  Quebec,  where  the  sea  is  as  boister- 
b  7ie°  ^"^  ^^  ^^®  ocean;  a  thick  fog  came  on,  with  the  wind  from  the  eastward,  blow- 
wards  ^^S  ^  ^resh  gale,  and  a  considerable  sea  was  running;  the  ship  took  in  Bail,  and 
worth,  and  continued  tacking  under  easy  sail,  the  wind  being  from  the  E.  to  E.  N.  £. 
the  captain  until  the  next  day.  On  the  1 3th,  about  half-past  eight  o'clock,  a«m.,  she 
sold  her  to  struck,  about  five  miles  on  the  westward  on  the  Quebec  side  of  Matan,  not 
a  porch  as  a  quarter  of  a  mile  from  the  shore,  which  was  invisible  from  the  thickness 
partially  re^^  ^^®  ^^6"  "^^^  force  of  the  first  shock  was  so  great  that  the  rudder  was 
paired  ber  unshipped,  the  lower  part  of  the  rudder  case  torn  out,  the  pintles  bent,  and  both 
and  sent  pumps  hove  up,  one  sixteen  and  the  other  eighteen  inches  from  their  proper 
her  upon  a  places.  The  vessel  went  on  her  larboard  side,  and  took  the  ground  whcA 
voyage  she  ^jjg  ^j^jg  began  to  ebb.  Every  exertion  was  made  by  the  crew  to  keep  her 
Dieted *^°™  ^'"®®»  ^"  ^^®  hopes  that  she  might  be  got  off  when  the  weather  moderated.  At 
conse  ^^  water,  the  gale  increasing,  the  sea  beat  over  her  and  made  ^her  rock  like 

qnenee  of   a  cradle.     She   began  to  fill  with  water,  and   the   crew   were  obliged  to  take 
her  iniirmi  to  their  boats  for  the  preservation  of  their  lives.     The  captain  went  into  his 
V'  ^i}^.     boat  in  search  of  assistance,  but  from  the  desolate  state  of  the  place  Was  ua<* 
that  the  m  ^^^^  ^^  procure  any.     On  the  morning  of  the  15th,  the  weather  being  moder- 
entitled  to   ftte, the  captain  went  on  board,  and  found  that  the  keel  had  *gone  foreland 
r«»cover  as  aft,  and  pieces  of  it  were  washed  on  shore,  the  stern  and  gripe  were   gone, 
for  a  total  and  the  i^hip  was  bulged,  hogged,  and  twisted  in  such  a  manner  that  he  con- 
loss,  with    sidered  it  impossible  to  make  her  seaworthy.  Afler  ordering  the  mate  to  unbend 
"b^'*do       ^^^  ^^®  ^*S^^  sails,  he  went  to  Matan,  a  village  of  about  six  houses,  occupied  by 
nent.         some  pilots  and  fishermen,  to  try  if  he  could  procure  assistance;  but  all  the 
r  459  1  ^^^P  b^  could  obtain  was  a  schooner  of  about  fifteen  tons  burthen,  with  a  crew  of 
three  or  four  hands;  but  judging  it  imprudent  to  haul  the  ship  off  the  rocks,  if  it 
were  practicable,  with  such  means,  and  apprehending  that  if  it  came  on  to  blow 
hard,  the  ship  would,  in  the  position  she  lay,  be  beaten  to  pieces,  he  determined, 
after  having  removed  the  spare  sails  and  stores  into  the  schooner,  to  return 
himself  to  Quebec,  and  advise  with  the  merchants  to  whom  he  was  addressed, 
what  was  best  to  be  done  under  all  circumstances.     On  the  24th  he  arrived 
with  great  difficulty,  in  an  open  boat,  at  Quebec,  and  af\cr  a  consultation  with 
the  merchants  to  whom  he  was  addressed,  and  the  resident  agent  of  Lloyd's, 
it  was  deemed  expedient  to  call  a  survey,  and  sell  the  vessel  to  the   best  ad- 
vantage.    Three  experienced  persons  were  then  appointed  to  make  a  surrey, 
and  accordingly  they  went  down  to  the  vessel,  and  after  a  careful  examination 
they  gave  it  as  their  opinion,  that  the  expense  of  getting  her  off  the  place  she 
then  was,  if  it  could  be  accomplished,  and  repairing  her,  would  far  exceed  her 
value  when  repaired;  and  taking  all  the  circumstances  into  consideration,  and 
from  every  appearance  of  the  vessel,  they  judged  that  for  the  benefit  of  all 
parties  concerned  she  should  be  publicly  advertised  for  sale  at  Quebec,   and 
sold  at  the  place  where  she  then  lay.     Accordingly   she  was   advertised   and 
sold  by  public  auction  on  the  4th  of  August,  to  a  ahip-  builder  at  Quebec,  who 
purchased  the  hull,  tackle,  stores,  &c.,  at  the  price  of  about  1000/.,  including 
the  ship's  register.     The  purchaser  got  her  off  the  rocks,  and  she  was  towed 
in  about  seven  weeks  to  Quebec  by  a  schooner  part  of  the  way,  and  the  re- 
mainder by  a  steam  vessel.     He  then  put  her  into  a   state  of  repair,  the  ex- 
pense of  which  amounted  to  about  1,000/.;  thirty  men  were  employed  night 
and  day  upon  her  for  about  three  weeks,  at  the  end  of  which  time  she   was 
got  off  the  stocks,  and  took  in  a  cargo  of  timber  for  Great   Britain.     In  No- 
vember she  put  to  sea;  but  when  she  got  into  the  Gulf  of  St,  Lawrence   she 
became  leaky,  and  drove  on  shore  on  Prince  Edward's  Ilsand,  where  the  was 
totally  lost,  and  several  of  her  crew  were  drowned.     It  appeared  that  several 
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of  the  crew  who  bad  been  hired  by  the  purchaser  refued  to  sail  in  her,  and 
those  who  went  had  been  hired  at  extraordinary  high   wages.     The  captain 
and  the  mate  both  deposed,  that  when  the  vessel  was  repaired  ad  abovcmen- 
tioned  they  would  not  have  trusted  their  lives  in  her.     One  of  the  seamen  up- 
on the  Toyage  said  he  was  obliged  to  leave  her  after  she  had  put  to  sea,  in 
consequence  of  her  leaky  state;  at  the  time  he  leA  her  she  was  full  of  water. 
It  was  proved  that  it  would  have  cost  3,000^.  to  render  the  vessel  seaworthy, 
exclusive  of  the  expense  of  getting  her  off  the  rocks,  &c.     The  present  ac- 
tion was  brought  for  a  total  loss,  giving  the  underwriters  credit  for  the  amount 
«t  which  the  vessel  was  sold.     The  plaintiff  had  neglected  to  abandon  to  the 
underwriters.     It  was  contended  en  the  part  of  the  defendant:   1st.  That  this 
ia  not  a  total,  but  an  average  losd,  with  benefit  of  salvage,   because  the  ship 
reaained  in  specie,  and  could  not  therefore  be  said  to  be  totally  lost.     2ndiy. 
That,  at  all  events,  a  notice  of  abandonment  was  necessary  in  order  to  sup- 
port an  action  for  a  total  loss.     The  Lord  Chief  Justice  told  the  jury  that  if 
they  thought  the  vessel  could  not  be  repaired  without  an  expense  fully  equal  to 
her  value  when  repaired,  he  was  of  opinion,  in  point  of  law,  that  it  was  a  total 
end  not  an  average  loss,  and  that  notice  of  abandonment  was  not  necessary  to 
enable  the  plaint^  to  recover.     The  jury  found  for  the  plaintiff  for  the  full 
amount  claiined. 

Per  Cur.  It  seems  to  us,  that  if  the  questions  now  propounded  are  ever 
to  be  raised  by  a  bill  of  exceptions,  or  other  more  solemn  mode  of  pioceeding,  t  460  ] 
ibis  ia  the  most  unfavourable  case  on  the  part  of  a  defendant  in  which  such 
qaesCioDs  could  be  raised;  for,  upon  the  facts  proved  in  evidence,  the  case  ad- 
mits fairly  of  no  doubt  whatever,  if  we  are  right  as  to  the  legal  principle  upon 
which  it  is  to  be  decided .  What  is  the  case  upon  the  evidence  ?  By  means 
of  one  of  the  perils  against  which  the  policy  insures,  the  ship  which  is  the  sub- 
ject of  insurance,  ceases  to  retain  the  character  of  a  ship,  and  is,  properly 
■peaking,  a  wreck,  and  consequently  entitles  the  assured  to  recover  as  for  a 
total  loss.  It  is  perfectly  clear  that  the  assured  was  at  liberty  to  sell  the  ship 
in  the  state  in  which  she  was;  and  if  he  made  a  sale,  he  is  entitled  to  recover 
from  the  insurers  as  for  a  total  loss,  without  making  any  abandonment  what- 
ever. That  was  solemnly  decided  in  the  Court  of  Common  Pleas,  in  Idle  v. 
The  Royal  Exchange  Assurance  Company,  3  Moore,  1 15.  But  we  do  not 
xely  upon  that  case  so  much,  because  there  was  aflerwards  a  writ  of  error 
hroaght  upon  the  judgment  of  the  Common  Pleas,  which  shows  that  some  of 
the  parties  interested  were  not  satisfied  with  the  decision.  What  ultimately 
became  of  that  case  we  have  not  the  means  of  knowing;  see  6  T.  B.  Moor, 
397.  But  we  rely  more  upon  the  case  of  Read  v.  Bonham;  although  our  brother 
Riohardsoo'difTered  in  opinion  from  the  other  judges  in  the  decision  of  that, 
yet  he  did  not  difier  from  the  general  legal  principle  on  which  it  was  founded. 
He  thought,  indeed,  that  it  was  very  questionable  whether  the  facts  were  such 
as  to  justify  the  sale,  and  he  was  of  opinion  that  the  case  ought  to  go  to  the 
consideration  of  another  jury,  as  to  whether  the  facts  did  justify  a  sale  or  not. 
But  it  does  not  appear  there  was  any  doubt  in  his  mind,  if  the  sale  was  neces- 
sary, that  the  assured  would  have  been  entitled  to  recover  as  for  a  total  loss. 
Now,  in  this  case,  was  the  sale  justifiable  or  not?  Upon  the  evidence  of  the 
captain  (whose  testimony  is  not  contradicted)  he  considered  her  a  wreck.  The 
purchaser  of  the  vessel  was  about  seven  weeks  removing  her  to  Quebec,  a 
distance  only  220  miles.  An  expense  of  about  l,0O0i.  is  incurred  in  repair- 
ing her;  but  aAer  she  is  repaired  and  after  the  expense  was  so  incurred,  was 
she  properly  entitled  to  the  character  of  a  ship?  The  captain  said  he  would 
not  trust  bis  life  in  her;  the  male  gave  testimony  to  the  same  effect;  and  a 
third  man,  who  was  hired  to  go  on  board  her,  as  a  mariner,  at  a  higher  rate  of 
wages  than  ordinary,  said  that  without  any  extraordinary  bad  weather  she  be- 
came unfit  for  the  voyage  before  she  left  the  Gulf  of  St.  Lawrence,  and  was 
so  full  of  water  that  he  lefl  to  avoid  the  imminent  peril  of  his  life.  What  does 
this  evidence. imply?  Why,  that  after  an  expense  of  1 ,000/.  incurred  in  re- 
pairing the  ship  (she  being  valued  at  3,000/.)  she  could  not  be  made  seawor- 
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thy.  Under  these  circumstances,  we  are  of  opinion  that  this  wa0  a  case  in 
which  the  sale  of  the  ship  was  justifiable.  All  the  witnesses  agreed  in  this 
proposition,  that  a  new  ship  might  have  been  built  at  the  expense  which  was 
necessary  to  make  the  vessel  properly  seaworthy.  Then  this  clearly  is  a  to- 
ial  loss;  because  the  vessel  was  originally  insured  as  a  ship,  and  at  the  time 
she  was  sold  she  ceased  to  have  that  character. 

.[   461    ]    20.  <jrR£EN  V.  RoYAL  ExCHANGB  ASSURANCE  CoMPAKT.     H.  T,    1S16.    C.  P. 

1  Marsh.  449;  S.  C.  6  Taunt.  68; 
Freight  ia       Freight  is  insured  from  A.  to  B.     The  ship  sails,  but  is  obliged  to  put  baek 
iniarod      (from  stress  of  weather,  when  she  is  found  to  be  incapable  of  complete  repair, 
B?Mhe flhip^'^^  the  cargo  is  accordingly  unloaded,  and  the  ship  sold.    In  an  aetion^oo 
sails,  bnt  is  ^^^  policy  for  a  total  loss, 

obliged  to  Per  Cur.  We^are  of  opinion  that  there  is  no  ground  for  saying  that  there 
.pot  back  should  have  been  an  abandonment  in  this  case;  but  we  think  that  if  the  ship 
trom  stren  |,q^  brought  home  cargo,  that  would  have  been  a  salvaee  on  the  original 
^l^^^l^^f  freight;  ^r though,  when  the  cargo  was  taken,  on  board,  the  insurance  was 
fottod  to  be  ^"  ^^^^  specific  cargo,  yet,  if  the  ship,  having  beendriven  back  to  her 
incapable  original  port  of  lading,  had  taken  another  full  cargo  on  board  at  a  low* 
•of  com  er  freight^  the  plaintiff  would  only  have  been  entitled  to  have  recovered 
P***®j^P»rthe  diflbrence.  So,  if  the  ship  had  been  repaired  sufficiently  to  brioff 
and  the  car  |«Q|Qe  a  smaller  cargo,  that  would  have  been  a  salvage  out  of  what  she  would 
mgl/on^'  have  earned  had  the  voyage  been  prosperous.  We  think  the  insured  ought  to 
loaded  and  ^^^^  acted  as  if  the  adventure  had  not  been  insured-;  and  if  a  man  of  com- 
tbo  ship  mon  prudence  would  have  repaired  her  for  his  own  advantage,  not  being  insur- 
«old;  held,  ed,  he  should  have  done  so  on  account  of  the  underwriters,  otherwise  he 
there  was  would  have  been  selling  the  ship  for  the  purpose  of  throwing  the  loss  on  the 
11(^*80**  underwriters.  The  case,  therefore,  should  go  to  another  jury  to  consider 
abandon  whether,  in  point  of  fact,  the  ship  was  sold  for  that  purpose,  or  whether  the 
meat,  but  plaintifi'or  his  agent  pursued  the  same  course  as  if  he  had  not  been  insured, 
that  the  in  in  Which  case  he  would  be  entitled  to  recover  as  for  a  total  loss.  The  only 
•lured  waa  point  to  which  our  attention  was  directed  «t  the  triai  was  the  question  of  aban- 
boond  to     donment.— Rule  absolute  for  a  new  triiri. 

UJSabU  S      ^^'  ^^»8  ^-  Withers.  M.  T.  1758.  K.  B.  2  Burr.  683.  S.  C.  2  Lord 
•deavoura  to  Raym.  3^5. 

repair  the  This  was  a  special  case  upon  two  actions  on  two  distinct  nolicies  of  insur- 
•hip.  ance,  one  upon  a  ship  and  the  other  oipon  the  loadins.    The  former  was  an  in- 

An  insitred  surance  onthe  David  and  Rebecca,  stand  from  I^ewfoundland  to  her  port 
ahip  being  of  discharge  in  Portugal  or  Spain,  without  the  Straits,  or  England,  to  com- 
'iMored       ''"«"c®  ^•*^™  ^^^  *'"^®  ®^  **®f  beginning  to  load  at  Newfoundland  for  either  of  the 
may  ^de      ^^y®  named  places;  and  to  continue  till  she  should  be  arrived  at  her  sflld  port 
joand  as  ror^^^>><^^^^^>  ^^^  ^^re  moored  24  hours,  at  anchor,  in  safety.    The  ship  was  by 
a  total  loas/agreement,  to  be  valued  at  the  sum  subscribed,  without  further  account.  The  in- 
andaban     surance  was  to  be -at  ten  guineas  per  cent.,  and  in  case  of  loss,  to  abate  2/. 
don  to  the  per  cent.,  and  in  case  of  average  loss  not  exceeding  5/.  per  cent  to  allow  no- 
onanrei  •      ^hing  towards  such  loss ;  and  if  the  vessel  was  discharged  without  the  Straits,  ex- 
cepting the  Bay  of  Biscay,  two  guineas  per  cent,  wereto  be  returned,  and  if  she 
sailed  with  convoy  and  arrived,  two  guineas  more  per  cent,  were  to  be  returned. 
The  plaintiff  declared  upon  a  total  ioss  by  capture  by  the  French.     The  policy 
.[  462  ]  declared  upon  in  the  other  action  was  aninsurance  upon  any  kind  of  lawful  goods 
and  merchandize,  loaden  or  to  be  loaden  on  board  the  aforesaid  ship,  and  this  po- 
licy for  7/.  7«.  insured  702.    The  declaration  alleged  that  divers  quantities  offish 
and  other  lawful  merchandizes,  to  the  value  of  the  money  insured,  were  put  oa 
board,  to  be  carried  from  Newfoundland  to  her  port  of  destination,  and  so  con- 
tinued, except  such  as  were  thrown  overboard,  as  is  afler  mentioned,  till  the 
loss  of  the  ship  and  goods.     The  declaration  then  avers  that  a  part  of  the 
said  gdods  were  necessarily  thrown  overboard  in  a  storm,  to  preserve  the  ship 
and  the  rest   of  the  cargo,  afler  which  jettison  the  ship  and  the  remain- 
der of  the  goods  were  taken  by  the  French.      The  case  states  that  the 
.•shij>  departed  from  her  j>roper  port,  and  was  taken  by  the  French  oo  (kfl 
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8Sfd  of  December,  17$6«  and  thai  the  master,  mates,  and  all  the  sailors,  ex*' 
cept  an  apprentice  and  a  landsman,  were  taken  out  and  carried  to  France: 
that  the  ship  remained  in  the  hands  of  the  enemy  eight  days,  and  was  then 
retaken  by  a  British  privateer,  and  brought  in  on  the  18th  of  January  to  Mil- 
lord  Haven,  and  that  immediate  notice  was  given  by  the  assured  to  insure, 
with  an  ofier  to  abandon  the  ship  to  their  care.  It  was  also  proved  at  the 
trial,  that  before  the  taking  by  the  enemy,  a  violent  storm  arose  at  sea,  which 
first  separated  the  ship  from  her  convoy,  and  afterwards  disabled  her  so  far 
as  to  render  her  incapable  of  proceeding  on  her  destined  voyage  without  go- 
ing into  port  to  refit.  It  was  also  proved  that  part  of  the  cargo  was  thrown 
overboard  in  the  st^m,  and  the  rest  of  it  was  spoiled  while  they  lay  at 
MUford  Haven,  after  the  offer  to  abandon  and  before  the  ship  could  be  refilled; 
and  the  assured  proved  their  interest  in  the  ship  and  cargo  to  the  value  assur- 
ed. Several  questions  arising  upon  the  tr^al  of  the  first  of  these  causes,  it 
was  agreed  that  the  jury  should  bring  in  their  verdict  in  both  causes  for  the 
plaintiffii,  as  for  a  total  loss,  subject,  however,  to  the  opinion  of  the  Court  oo 
the  following  questions:  viz.  1st.  Whether  this  capture  of  the  ship  by  the  en- 
emy was  or  was  not  such  a  loss  as  that  the  insurers  became  liable  thereby? 
Sadly.  Whether,  under  the  several  circumstances  of  this  case,  the  assured 
had  or  had  not  a  right  to  abandon  the  ship  to  the  insurers  after  she  was  carried 
into  Milford  Haven?  After  two  arguments,  the  Court  decided  unanimonsly 
in  (krowt  of  the  plaintiff;  and  in  the  opinion  then  delivered  by  Lord  Mansfield 
m^  the  law  opon  this  subject  was  fully  discussed.  It  will  not  be  necessary, 
however,  to  state  in  this  place  what  fell  from  his  lordship  upon  the  first  of  these 
qaestions  thus  submitted  to  the  opinion  of  the  Court.  It  will  be  sufficient  then 
to  foiiow  his  lordship  in  the  second  part  of  his  argument. 

Lord  Mansfield.     The  single  question,  therefore,  upon  which  this  case 
torns  is,  whether  the  insured  had,  under  all  the  circumstances,  an  election  to 
abandon  on  the  18th  of  January,  1757?    The  loss  and  disability  were  in  their, 
nature  total  at  the  time  they  happened.     During  eight  days  the  plaintiff  was 
certainly  entitled  to  be  paid  by  the  assurer  as  for  a  total  loss,  and  in  case  of  a 
recapture  the  insurer  would  have  stood  in  his  place.      The  subsequent  recap- 
ture is,  at  best,  p.  saving  only  of  a  small  part;  half  the  value  must  be  paid  for 
salvage.    The  disability  to  pursue  the  voyage  still  continued.     The  master 
md  mariners  were  prisoners;  the  charter-party  was  dissolved;  the  freight  (ex-    [  463  | 
cept  in  proportion  to  the  goods  saved)  was  lost;  the  ship  was  necessarily 
brought  into  an  English  port;  what  could  be  saved,  might  not  be  worth  the 
expense  necessarily  attending  it;  which  is  proved  by  the  plaintiff's  offer  to 
abandon.     The  subsequent  title  to  restitution,  arising  from  the  recapture  at  a 
great  expense,  the  ship  too  being  disabled  from  pursuing  her  voyage,  cannot 
Cake  away  a  right  vested  in  the  irtsured  at  the  time  of  the  capture.     But  be- 
cause he  cannot  recover  more  than  he  has  suffered,  he  roust  abandon  what 
may  be  saved.-    I  cannot  find  a  single  book,  ancient  or  modern,  which  does 
not  say,  that  in  case  of  a  ship  being  taken,  the  insured  may  demand  as  for  a 
toiad  loss  and  abandon.  What  proves  the  proposition  most  strangely,  is,  that  by 
the  general  law  he  may  abandon  in  the  case  merely  of  an  arrest,  or  an  embar- 
go, by  a  prince  not  an  enemy.     Positive  regulations  in  different  countries  fix-, 
ad  a  precise  time  before  the  insured  shouM  be  at  liberty  to  abandon  in  that 
case«     The  fixing  a  precise  time  proves  the  general  principle.     Every  argu- 
ment holds  stronger  in  the  case  of  the  other  policy  with  regard  to  the  goods. 
The  cargo  was  in  its  nature  perishable  from  Newfoundland  to  Spain  or  Portu- -jj^^^jj^" 
gal,  and  the  voyage  was  as  absolutely  defeated  as  if  the  ship  had  been  wreck-  ^^,  ^ff^^^ 
ed|  and  a  third  or  fourth  of  the  goods  saved,  ed  on  ship 

22.  Brotherstox.  v.  Barber.  M.  T.  1816.  K.  B.  5  M.  &  S.  418.  from  Rio 

Insurance  on  a  ship  fi-om  Rio  de  Janeiro  to  Liverpool;  and  the  "ship  was  de  Janeiro 
captured,  and  afterwards  recaptured;  but  in  the  interval,  the  assured,  having*®  i  ^*'d 
received  intelligence  of  the  capture,  g^ve  notice  of  abandonment;  and  after  fbeghfp 
the  jsecapture  the  ship  arrived   at  Liverpool,  having  sustained  a  partial  dam-  ^Qg  captar 
uge;  and  action  brought  to  recover  a  total  loss.  ed  and  sT 


thT^  I'^-^^sidey  the  underwriter's  reBponsibiltty  may  ^arj,  and  cannot  amount  to  a  total 
*  on  y  a  i___    •/.  ^        ^  .  .    ..  i      become  otherwise  at  the  lime  of  actkm 


M6  INSURANGK— JMariiie. 

tcrwardi  re  Per  Cwr.  We  think  the  plaintiflb  are  not  entitled  to  recover  mora  tbao  82. 
captnred,  ^^^  4^  beyond  the  sum  paid  into  Court,  that  is,  the  amount  of  the  damntficft- 
interval  the  ^^^^  ^^  ^^  ^^^^  when  the  action  was  brought.  This  is  a  contract  of  indemat- 
iMored/hav  ^7  only.  The  ship  was  captured  in  the  course  of  her  voyage.  Now>  capture 
ing  receiv  18  an  event  which  may  or  may  not  terminate  in  a  total  loss:  if  it  contiaae  and 
•d  intelli  terminate  in  a  total  loss,  the  assured  will  be  entitled  to  full  indemnity;  bat  if 
genea  of  j\^^  capture  be  only  temporary,  and  the  loss  partial,  it  would  be  against  the 
▼e^oUce  ^P^"^  ^  ^^^^  ^^  ^^®  letter  of  the  contract  to  hold  the  underwriter  to  take  the 
of  abandon  subject  matter-insured,  and  to  allow  the  assured,  who  stipulates  only  for  ia- 
■lent,  and  demnlty,  to  come  upon  the  underwriter  for  the  whole  amount  of  his  sitbscrip* 
after  the  re  tion,  while  the  subject-matter  insured  subsists  in  perfect  safety.  What  is  it 
oaptore  the  that  is  thus  to  entitle  the  insured  to  demand  more  than  the  safety  of  the  tbiag 
t*&^"^^^  insured  ?  It  is  said  that  abandonment  gives  this  right,  by  closing  the  transac- 
pool,  hav  ^'^'^  between  the  underwriter  and  assured;  but  notice  of  abandonment  is  no 
uf  only  more  than  a  proposal  on  the  part  of  the  assured,  which  the  underwriter  may 
•nitained  a  accept,  and  then  there  will  be  a  new  agreement  between  them,  binding  on 
]>airtial  lorn,  both  parties,  fiut  while  the  transaction  rests  in  abandonment  only  on  ono 
l'^.^^  side,  the  underwriter's  responsibility 

partial'loH  ^^^>  ^^  ^^  subsequent  events  it  has  1 
ooald  be  re  brought.  It  is  unnecessary  to  give  any  opinion  as  to  how  the  case  might  be 
eoTered.  if  the  loss,  continuing  total  at  the  time  when  the  action  is  brought,  became  a 
[  464  ]  partial  loss  ouly  at  the  time  of  trial.  It  is  enough  here  that  the  thing  remain- 
ed in  safety  to  the  assured  at  the  time  when  this  action  was  brought,  and  the 
On  a  policy  loss  was  only  temporary.  Consequently  the  verdict  for  the  plaiotifis  must 
®u  *^^'    ^®  entered  for  the  limited  sum  only. 

writew  ^-  Underwood  v.  Robertson.  H.  T.  1815.  N.  P.  4Campb.  138. 

were  held  "^^^  underwriters  00  goods  insured  from  London  to  Demerara,  were  only 
only  to  be  liable  for  an  average  loss  where  the  ship,  being  captured  and  recaptured,  was 
liable  for  sent  into  St.  Thomas's,  stripped  of  all  her  hands,  and  the  captain,  not  being 
mn  average  able,  on  his  arrival  there,  to  procure  a  fresh  crew,  or  to  raise  money  to  paj  the 
the  ahip™  ■•^^"g®>  immediately  sold  the  cargo,  and  broke  up  the  adventure, 
being  cap  •LK>rd  Ellenborough.  In  this  case,  although  the  captain  could  not  at  first 
tared  and  procure  a  competent  crew  to  navigate  his  vessel,  he  ought  to  have  waited  a 
recaptured,  reasonable  time  for  the  purpose.  Ships  that  came  in  might  have  spared '  him 
waa  tent  in  assistance,  or  seamen  might  possibly  have  been  obtained  from  the  neighbour- 
^er^'all'^  ing  islands.  But  havioff  arrived  at  St.  Thomas's  on  the  12th,  he,  on  the  15th, 
Eer  handi,  ^^\^  ^  decree  from  the  v  ice- Admiralty  Court  at  Tortola,  for  the  sail  of  the 
and  the  eap  ^^ip  <uid  cargo.  I  conceive,  that  under  these  circumstances  he  had  no  right 
uin,  not  be  to  sell  the  cargo.  To'  enable  him  to  pay  the  captor's  freight,  he  was  boand  to 
ing  able  im  have  tried,  and  to  have  tried  seriously  and  deliberately,  every  other  expedi- 
mediately  ^q^  ^^  ^ ^[3^  money  before  disposing  of  any  part  of  the  goods  intrusted  to  his 
a^freah"'^^  care.  It  does  not  satisfactorily  appear  that  he  might  not  have  raised  the  roon- 
crew,  or  to  ^Y  ^V  ^^rawing  on  his  owners,  or  by  hypothecnting  the  ship.  He  came  to  his 
raise  mon  conclusion  in  three  days.  The  sale  of  the  ciirgo  was  only  to  be  resorted  to 
ey  to  pay  in  the  last  extremity,  when  every  other  expedient  had  fatleid,  and  every  other 
^J"*l^*««  resource  was  hopeless.  I  think  the  underwriters  are  liable  for  the  salvage 
ahip  and  *"^  plunderage,  and  no  further.  There  was  here.no  loss  of  the  adventure  by 
cargo,  and  Any  P^^il  insured  against.  Even  if  the  ship  insured  was  prevented  from  corn- 
broke' np  pleting  the  «royage,  it  does  not  appear  that  the  goods  might  not  have  been  for- 
the  adyen  warded  to  their  place  of  destination  by  other  vessels, 
tnre.  -24.  M'Masters  v.  Schoolbrbd.  M.  T.  1794.  N.  P.  1  Esp.  257. 

In  caae  of  In  an  action  on  a  policy  for  six  months,  where  the  ship  had  been  captared 
letzare  and  ^^d  carried  into  Charlestown,  sold  by  the  captors,  by  the  authority  of  the 
orb\"iTatry.  I'''^®"^^  consul  there,  and  purchased  by  the  captain  for  account  of  the  origin- 
if  the  insnr  A^  owners;  the  question  to  be  considered  was,  whether  it  be  a  partial  loss,  or 
ed  be  after  the  owners  could  abandon  ? 

wards  in  Lord  Kenyon  said,  it  was  impossible  to  make  (his  more  than  an  average 
demnified    \q^.^  ^\^^  ^  policy  of  insurance  was  a  contract  of  indemnity,  to  which^  mot 


( 
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which  only,  the  insured  had  a  right  to  look.     This  was  the  language  of  Roc-  ^^  two  in 
cios,  and  its  principle  had  been  adopted  in  every  decision  on  the  subject;  it*"*. ^boIe» 
had  been  decided  that  if  a  ship  had  been  sunk  and  weighed  up  again,  ifit  ^"^B^heTulnnot 
restored  to  the  owners,  thej  had  only  a  right  to  go  for  an  average  loss.     Such  recover  fer 
ako  was  the  case  of  ransoms.     That  in  the  present  case  the  captain  was  to  a  toui  low, 
he  comidered  as  the  agent  for  the  owners,  as  recovering  so  much  property  on  Bnlen  do 
their  account,  and  that  they  had  therefore  a  right  to  recover  only  so  much  as|ji^®®^°^* 
was  the  amount  of  the  injury  their  property  had  sustained,  which  was  an  a^er- -j^y'J.^^heJ 
age  loss;  and  the  only  question  would  be  for  the  jury  to  calculate,  whether  the  fhe  loMhap 
60/.  per  cent,   paid  into  court  covered  the  whole  of  the  loss  the  insured  had  peDod; 
sustained  or  not.  [  465  ] 

es.  Mqllbtt  V.  SHBPDBfr.  H.  T.  1811.  K.  B.  19  East,  304.  S.  P.  Mel- 
Lf80  V.  Andrews.  H.  T.  1812.  K.  B.  15  Id.  13.  Boudrbtt  v.  Heu- 
TTO.  E.  T.   1820.  N.  P.  Holt,  149;  S.  C.  5  B.  &  A.  697. 

An  American,  properly  licensed  to  export  saltpetre  from  Calcutta  to  Ameri- 
ca,   having  insured  it  for  the  voyage;  the  ship  was  seized  by   the  cap- ^  reader 
tain  of  a  British  ship  of  war  at  the  Cape  of  Good  Hope,  and  the  cariro  con- •"*  ****"^*'* 
demned,  unshipped,  and  sold,  by  order  of  the  Court  of  Admiralty  there,  ''^hose^*"  nc«»» 
sentence  was  afterwards  reversed  on  appeal  here,  and  the  property  ordered  to  teemi  that 
be  restored,  or  its  value  paid  to  the  owner,  though  upon  payment  of  the  cap-  the  thing  ia 
tor's  costs.     The  Court  held  that  the  assured  might  recover  as  for  a  total  loss,  eared,  or  a 
without  notice  of  abandonment,  the  thins:  insured  beins  wholly  lost  to  the  own-  P^^  ®^  i'> 
er  by  the  unshipping  and  sale  of  the  commodity  at  the  Cape,  under  the  order  •    TL^ 
of  the  court  there;  and  that  such  loss  was  recoverable  against  the  underwriters  i^^nds  ^^ 
on  a  count  alleging  it  to  have  happened  by  the  unlawful  seizure  and  detenHant^i  leaet  bm 
of  a  British  ship  of  war,  however  questionable  it  might  have  l>een,  if  notice  for  the  ben 
of  abcndoment  bad  been  necessary,  whether  such  a  notice,  not  given  till  after  f^^  of  ^« 
the  receipt  o£  a  second  letter  from  the  Cape,  announcing  the  condemnation,  "^'v^- 
landing,  and  sale  of  the  goods,  were  in  tiiiie,  when  a  prior  letter  of  advice  had 
stated  the  seiKure  and  detention,  on  which  no  notice  had  been  given;  and  held 
that  the  court  of  appeal  allowing  the  captor  his  costs  on  the  reversal  of  the 
seotence  of  condemnation  did  not  the  less  show  the  original  seizure  and  de- 
tention to  be  unlawful,  as  alleged  in  the  count. 

S6.  Barker  v.  Blakes.  H.  T.   1806.  K.  B.  9  East,  283. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  4th  of  August,  1800,  .  .  ^ 

00  a  quantity  of  oil  belongmg  to  an  American  proprietor,  shipped  on  board  an  ghip^ouid 
American  ship,  the  Hannah,  on  a  vo^rage  to  and  from  New  York  to  Havre  from  Amer 
de  Grace.  ice  to  Ha 

Per  Cur.     The  whole  amount  of  loss  claimed  on  the  part  of  the  plaintiff  is  vrat  weede 
45i.  2«.  8d.,  consisting  of  20/.  19s.  the  freight  and  expenses  paid  under  the  ^'°«<*  *"?* 
sentence  of  the  Court  of  Admirahy,  and  247.  3*.  8rf.,  the  difference,  we  pre-  iJ  a"^ritWi 
sume,  between  the  invoice  value  of  the  oil  in  America,  and  the  proceeds  of  po^i  f^^  ii^ 
the  sale  here.     The  defendant  contends,  that  the  plaintiff  is  at   any  rate  not  parpoae  of 
entitled  to  recover  the  latter  item  of  loss,  his  claim  thereto  is  merely  found- March,  and 
ed  on  an  abandonment,  which  was  not  made,  as  the  defendant  insists,  in  due  pending  pro 
time.     But  he  further  contends,  that  the  plaintiff  cannot  by  law  recover  at  all,  ['^^'Jj^j^j*" 
even  to  the  extent  of  the  average  loss  of  his  freight  and  expenses,  under  this  ^aityCoart, 
poHcy;  and  that,  (o  allow  of  such  a  recovery,  would  be  to  allow  of  an  indem-|he  King  do 
nity  being  afforded,  through  the  medium  of  British  insurance,  to  neutrals  act-  elared  Ha 
ing  in  contravention  of  the  interests  and  policy  of  Great  Britain,  in  the  carry-  ^^  in  a 
ing  of  the  goods  of  its  enemies;  that  in  so  doing,  the  neutral  ship  had  in  effect '^^^5'^  ^ 
violated  the  duties  of  his  neutrality,  and  assumed  a  hostile  character  in  respect   |  V*^  i 
of  this  country.     But  it  does  not  appear  to  us  that  this  general  objection  to  the  ^    ^hich 
plaintiff's  right  to  recover  is  well  founded.     In  order  to  entitle  himself  to  re-  the  fertber 
cover  as  for  a  total  loss,  the  plaintiff  must  establish  two  things:   1st.  That  aproseevtion 
loes  of  the  voyage,  the  only  description  of  loss  which  can  be  contended  for  in  of  the  voy 
this  case,  as  the  goods  themselves  have  been  ordered  to  be  restored,  *and  are  '^^JI^^. 
of  being  so,  was  occasioned  by  the  detention  in  question^  which  con-  \!?     '     * 


capable  of  being  so,  was  occasioned  by  the  detention  in  question^  which  con-  ^^  ^^ 
tiDoed  until  and  afler  the  blockade  took  place^  which  rendered  the  prosecuticn  i^id  te  en 
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title  the  nen  of  the  voyage  to  Ilavre'no  longer  practicable;  and  2iidly.  Sappoaiog  a  loss 
**"**  *""*"®*^  occasioned  to  bo  a  total  loss  by  detention,  within  the  policy,  that  the  abandon- 
to  abandon.  iQQQ^  ^f  ^j^^  goods  was  made  in  uue  /time.  And  thinking,  as  we  do,  that  the 
impossibility  of  prosecuting  the  voyage  to  the  place  of  destination,  which 
arose  during  and  in  consequence  of  the  prolonged  detention  of  the  ship  and 
cargo,  may  be  properly  considered  as  a  loss  of  the  voyage,  and  such  loaa  of 
voyage,  upon  received  principles  of  insurance  law,  as  a  total  loss  of  the  goods, 
which  were  to  have  been  transported  in  the  course  of  such  voyage,  provided 
such  loss  had  been  followed  by  a  sufficiently  prompt  and  immediate  no* 
tice  of  abandonment.  We  are  of  opinion,  however,  upon  established 
principles,  that  this  abandonment,  which  was  made  on  the  fourteenth  of 
October,  1803,  above  five  weeks  after  the  blockade  of  Havre  bad  been 
publicly  notified,  the  latest  event  to  which  the  loss  of  voyage  is  capable  of 
being  referred,  was  not  made  within  those  reasonable  and  convenient  limits 
of  time  which  the  law  allows  for  this  purpose;  and  it  is  to  be  observed,  tbaC 
no  excuse  for  the  lateness  of  the  abandonment  is  ofiered,  on  the  score  of  any 
want  of  competent  powers  in  the  parties  making  the  abandonment,  as  ihey  do 
not  appear  to  have  been  furnished  with  any  other  powers  for  this  purpose  at 
best  than  what  they  must  be  supposed  to  have  originally  possessed,  if  they  ev- 
er had  any.  The  loss  in  question  must,- therefore,  for  want  of  a  timely  notice 
of  abandonment,  be  regarded  merely  as  an  average  loss,  and  the  verdict  must 
of  course  be  restricted  to  the  sum  of  30/.  19».,  the  amount  of  the  freight  and 
expences,  to  which  the  assured  was  subjected  by  the  sentence  of  the  Court 
of  Admiralty.  Judgment  for  that  sum,  and  no  more,  must  be  given  accord- 
ingly. 

27.  Falkner  v.  Ritchie.  H.  T.  1814.  K.  B.  2  M.  Sl  S.  290- 
Insurance  on  ship.  The  ship  during  her  voyage,  while  loading  her  home* 
The  sener  ^^^^  eargo,  was  seized  by  the  crew  and  carried  away  to  a  distant  country, 
b1  rale  iB,  <^nd  her  cargo  plundered,  and  the  ship  deserted,  but  was  afterwards  retaken  by 
that  the  Ion  another  ship,  and  was  brought  with  a  small  remaining  part  of  her  cargo  to  an 
ofa  voyage  English  port  (not  the  port  of  her  destination),  and  part  of  her  rigging  was 
tTr'th^^''"  gone,  and  she  could  not  be  made  fit  for  a  voyage  again  without  cosiderable 
mred  to  a  o^pence  in  providing  a  crew  and  stores. 

bandon.  ^^^  ^^**«     ^^  decided  this  case  in  efiect  within  these  few  days.  And  so  in 

Anderson  v.  Wallis,  2  M.  ^  S.  240.  the  loss.of  the  voyage  was  as  complete 
as  in  this  case.  That  was  an  insurance  on  goods;  the  ship  had  been  driven  by 
stress  of  weather  into  Kinsale,  and  the  goods  were  forced  to  be  relanded, 
I  467 1  ^^^  ^be  voyage  was  lost  for  the  season.  The  question  was,  whether  the  assur- 
ed could  abandon  ?  And  it  was  held  that  a  retardation  of  the  voyage  was  not 
a  ground  of  abandonment,  the  goods  still  subsisting  in  specie.  And  in  Eve- 
reth  V.  Smith,  2  M.  4r  S*  267,  to  which  we  at  first  alluded,  tHe  Court  recogniz- 
ed that  decision,  and  applied  it  to  a  case  of  freight,  and  held  that  a  loss  of  the 
voyage  contemplated  by  the  assurred  was  not  a  loss  of  the  freight,  freight  hav- 
ing been  aflerwards  earned.  As  to  Goss  v.  Withers,  there  may*  be  some 
doubt  whether  it  is  similar  to  the  present  case;  and  we  must  say  that  there  is  a 
looseness  and  generality  in  the  expressions  which  have  been  borrowed  in  argu- 
ment from  that  and  the  other  case  that  make  one  inclined  to  pause  upon  them. 
What  has  a  loss  of  the  voyage  to  do  with  the  loss  of  the  ship?  On  this  subject 
there  is  so  much  good  sense  in  the  judgment  of  Chief  Justice  Willes,  in  role 
V.  Fitzgerald,  Wiles^  R.  641.  that  it  may  be  of  great  use  to  resort  to  it  in  or- 
der to  purify  the  mind  from  these  generalities.  See  2  Dow.  Rep.  474;  S 
B.S^B,  108, 

28.  Dixon  v.  Reeb    E.  T.  1822.  K.  B.    1  D.  &  R.  207;  S;  C.  5  B.  &  A« 
Barratry  of  697. 

the  master       Action  to  recover  a  total  loss  upon  a  policy  of  insurance.     It  appeared  in 
of\band"*^  evidence  that  the  ship  sailed  on  the  voysge  insured,  with  about  260  loads  of 
meot,o^  fo'r*"™*^^'^  ^  board,  but  instead  of  proceeding  direct  to  her  place  of  destination, 
a  total  losiy  ^^^  carried  by  the  master  to  Barbadoes,  where  she  was  condemned  and  sold. 
thoogh,  ths  Part  of  the  timber  was  also  sold  at  that  place  to  pay  the  expense*  and  chaiyea 
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ineurred  there,  and  the  remainder  was  shipped  on  board  another  yessel,  called  goods  nlti 
the  Richard  and  Sibella,  and  forwarded  to  London,  to  which  place  the  Governor  ™^'?^.  • 
Mihie  was  destined.     The  plaintifTs  abandoned,  as  for  a  total  loss  bj  the  har-^°V^j^|[ 
ratry  of  the  master;  and  the  jury,  under  the  directions  of  the  learned  judge,  tbrooch  the 
found  a  Yetdict  (or  a  total  loss  on  that  ground.     In  Hilary  term  the  defendant  ageocy  of 
moved  lor  a  new  trial,  but  the  Court  refused  the  rule;  after  that  motion  had  sirangen  to. 
been  disposed  of,  the  defendant  obtained  a  rule,  calKng  on  the   plaintiff  to  tl^o  ai«a.re4 
show  cause  why  the  verdict  should  not  be  reduced  by  the  amount  of  that   part 
of  the  cargo  remitted  to  this  country,  at  the  valuation  in  the  policy,  viz.,    12L 
per  load,  sobject  to  the  expenses  incident  to  the  reshipment,  seamen's  wages, 
4v.     Per  Cur,    There  is  a  great  diflTerence  between  the  case  of  the  retarda- 
tioa  of  a  voyage  occasioned  by  the  elements,  and  that  occasioned  by  the  bar- 
ratry of  the  master.     The  cases  of  Anderson  v.  VVallis,  2  M.  &  S.   240.  and 
Hunt  V.  The  Royal  Exchange  Assurance  Company  are  of  the  first  descrip- 
tion; hot  this  case  is  totally  distinguishable  from  those.     The  loss  here  is  oc*" 
caaioned  by  the  criminal  misconduct  of  the  master;  and  aAer  the  property  gets 
oat  of  his  control  by  his  misconduct  it  becomes  a  total   and  not  an  average 
loss,     The  injury  arising  to  the  plaintiff  is  considerable,  as  appears  by  the  affiw 
davits;  because,  in  consequence  of  the  retardation  in  the  arrival  of  the  goods, 
the  price  of  the  commodity  is  considerably  deteriorated,  and  the  assured  may, 
if  he  chooses,  fSbandon  as  for  a  total  loss.     No  argument  can  be  derived  in 
fiivour  of  the  defendant  from  the  cases  which  have   been  cited,  because  in 
those  the  delay  was  occasioned  solely  by  the  weather,  and  was  not  attribatar    L  ^^  i 
Ue  to  any  act  of  the  master.     We  are  of  opinion  that  this  is  a  total  loss. 
29.  MiCBELL  V.  Edie  H.  T.  1787.  K.  B.   1  T.  R.  608.  S.  P.  Anderson  v. 

*  RoTAL  Exchange  Assurance  Cobipant.   M.  T.  1805.  K.  B.  3  Smith, 
48;  S.  C- 7  East,  38. 

Action  on  a  policy  of  insurance.  The  cause  was  ultimately  referred  to  one  o^«ru 
the  jury,  to  consider  what  was  due  to  the  plaintiffs,  who  found  that  noting  was  i^^Q^^n     ^ 
dae;  and  thereupon  a  verdict  was  entered  for  the  defendants  and  now  upon  a  Q,eQt  ii  re 
motion  for  a  new  trial  the  following  facts  were  reported:  the  ship  was  captured  qnisite,  it 
in  the  course  of  her  voyage  by  an  American  privateer,   and  a  few  days  after-  maat  be 
wards,  the  captor  having  stripped   her  of  her  stores  and   part  of  her  rigging,  ™**^o  ^ 
and  having  taken  out  some  of  the  hands,  set  her  at  liberty.     There  was  a  JJJ "J*^ of 
daase  in  the  policy  to  exempt  the  underwriters  from  average  losses  ander  31.  ^i^^  |^,  1,,^ 
per  cent;  and  the  part  of  her  cargo  taken  out  did  not  amount  to  that  sum.    In  reached  the 
consequence  of  this  loss  of  part  of  the   crew,   it  became  impossible  for  the  aarared  aa 
ship  to  pursue  her  voyage,  and  she  was  obliged  to  bear  away  to  Charlestown,  pwsible, 
where  she  arrived  on  the  18th  of  February,  1782;  she  was  there  put  into  the 
hands  of  one  Cruden,  who  was  a  part  owner  in  the  ship,  and  had  likewise 
been  engaged  with  one  of  the  plaintifis  in  former  transactions.  Cruden  in  June, 
1782,  sold  the  cargo,  and  received  the  whole  profits  of  the  sale,  but  remitted 
home  no  part  of  them.      In  his  books  he  had  given  the[underwriters  credit  for 
the  amount.     At  the  time  of  the  sale  he  was  in  bad  cicumstances,  and  afler- 
wards  became  insolvent.  In  June,  1783,  Cruden  came  to  England,  and  sever- 
al applications  were  made  to  Him  on  the  part  of  the  plaintifis  by  Abel,  who  had 
concerns  with  the  plaintiffs  as  well  as  with  Cruden,  and  who  said  at  the  trial 
that  the  piaintiffiifaad  looked  to  Cruden  for  payment  for  two  or  three  years, 
during  all  which  time  no  notice  of  abandonment  had  been  given  by  the  plain- 
tifis to  the  underwriters.     Lord  Kenyon  C.  J.,  then  stated,  that  the  first  ques- 
tion which  had  been  made  was,  whether  the  plaintiffs  were  entitled  to  recover 
as  for  a  total  loss.     And  as  to  this,  he  was  of  opinion  that  as  there  had  been 
a  capture,  which  for  a  time  had  occasioned  a  total  loss,  the  owners  had  the  op- 
lion  to  abandon  or  not  as  they  pleased;  but  if  they  cUose  to  abandon,  they 
ought  to  have  done  it  immediately  upon  receiving  inteligence  of  the  loss;  and 
that  as  they  had  not  done  so,  but  had  looked  to  Cruden  as  their  agent  for  pay- 
ment, he  was  of  opinion  that  they  had  waived  their  right  to  abandon,  and  coul4 
only  recover  as  for  an  average  loss.     Another   question  was  then  niade,  how 
ftr  the  plaintififs  were  entitled  to  an  average  loss  above  the  sum  paid  into  coprt, 

YPL.  XI,  44 
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which  amounted  to  the  difierence  between  the  produce  of  the  sales  at  Charlee- 
[  469  ]  yy^rn  and  the  invoice;  as  to  which,  the  plaintifis  contended  that  thej  were  en- 
titled  to  recover  from  the  underwriters  a  charge  of  6^  per  cent,  commission  oo 
selling  at  Charlestown,  and  5L  per  cent,  more  for  remitting;  that  it  had  been 
refered  to  one  of  the  jurymen  to  consider  what  was  due  for  average,  who  had 
awarded  that  nothing  was  due. 

Per  Cur,  Two  questions  have  been  made  in  this  case;  1st.  Whether  the 
plaintifis  are  entitled  under  these  circumstances  to  recover  as  for  a  total  loss? 
3nd.  Whether,  under  reference  to  the  arbitrator,  he  has  done  right  in  award- 
ing that  nothing  is  due  to  the  plaintiff?  As  to  the  first,  we  apprehend  thai 
thb  general  rule  is,  that  where  any  part  of  the  property  insured  has  been 
saved)  the  assured  cannot  recover  as  for  a  total  loss,  unless  he  made  his  elec<» 
tion  to  abandon  and  give  reasonable  notice  to  the  underwriters  of  hisintentiwi. 
But  it  is  contended  that  the  assured  never  waive  their  right  to  abandon  while 
thev  are  managing  in  the  best  manner  they  can  for  the  benefit  of  all  concenied) 
and  that  argument  is  grounded  on  the  common  clause  inserted  in  every  poltcy , 
whereby  they  are  authorized  "  to  sue,  labour,  and  travail,  without  prejudice  to 
the  insurance."  Now  this  clause  does  not,  in  our  apprehension,  warrant  the 
position  in  so  large  an  extent  as  it  is  contended  for.  It  seems  to  us  that  the 
meaning  of  that  clause  is,  that  till  the  assured  have  been  informed  of  what  has 
happened,  and  have  had  an  opportunity  of  exercising  their  own  judgment,  no 
act  done  by  the  master  shall  prejudice  their  right  of  abandonment;  and  that 
is  reasonable,  because  in  general  the  parties  live  in  this  country,  and  the  Joas 
may  happen  at  a  great  distance,  so  that  they  cannot  exercise  their  judgment 
immediately;  it  is,  therefore  necessary,  that  the  master  who  is  on  the  spot, 
should  do  the  best  he  can;  yet  we  think  that  the  assured  are  bound  to  decide, 
and  signify  their  election  to  the  underwriters,  whether  they  will  abandon  or 
not,  the  first  opportunity;  and  for  this  reason,  that  though  the  person  who  takes 
upon  him  to  act  on  the  occasion  for  the  benefit  of  all  concerned  is  not  the 
agent  of  the  assured,  yet  if  they  receive  notice  of  the  loss,  and  do  not  elect 
lo  abandon  to  the  underwriters,  then  they  adopt  the  acts  of  such  person,  and 
make  him  their  agent.  This  is  something  like  the  notice  which  is  neceasarv 
to  be  given  to  the  drawer  of  a  bill  of  exchange  in  case  of  non-payment,  which 
if  the  holder  omit  to  do,  he  is  considered  as  giving  credit  to  the  acceptor,  and, 
therefore,  the  loss,  if  any,  must  fhll  on  him.  There  may  be  cases  where  pre- 
vious acts  of  the  master  may  not  make  him  $he  agent  of  either  party,  and  he 
only  acts  in  common  for  them  both,  till  notice  is  received  by  the  parties  at 
home.  If  after  such  notice  he  is  continued  in  his  agency,  he  becomes  the 
agent  of  the  party  by  whonx  he  is  so  confirmed;  but  he  cannot  be  considered 
ad  the  agent  for  the  underwriters  till  notice  has  been  given  to  them,  and  they 
havd  hao  an  opportunity  of  exercising  there  discretion,  whether  they  win  or 
will  not  continue  him;  though,  till  notice  of  the  loss  was  first  received  by  the 
assured,  the  property  continued  at  the  risk  of  the  underwriters.  Here  k  is 
plain  that  during  the  course  of  near  three  years  Gniden  was  considered  by 
the  assured  as  their  agent;  credit  was  given  to  him  in  that  character;  frequent 
applications  were  made  to  him  for  payment;  and  till  his  insolvency  there  was 
no  appearance  of  any  intention  to  disown  him;  that  was  the  first  moment  when 
Ihe  assured  thought  of  abandoning.  As  to  the  second  ground  of  objection, 
the  reference  to  the  arbitrator  was  to  determine  what  was  due  for  average. 
Now,  supposing  that,  instead  of  saying  that  nothing  was  due,  he  had  said  that 
4k  6s,  per  cent,  was  due;  it  could  not  have  been  contended  that  he  had  done 
wrong.  This  is  precisely  the  same  thinff,  for  so  much  has  already  been  paid 
into  court,  and  there  is  nothing  more  due.  This  is  right  in  substance;  and 
mere  seems  to  be  no  ground  foi  the  Court  to  grant  a  new  trial  for  his  inaccu* 
racy  in  point  of  form,  when  they  see  that  strict  justice  has  been  done  between 
the  parties. 

30.  QaniYON  v.RoTAL  Exchange  Assurance  Company.    M.  T.  1815.  C. 

L470  T  ^"^--^.....^^^^  P.  2  Marsh,  aS;  S.  C.  6  Taunt.  S8S. 

infer       ActionoilS^  policy  of  insurance.    It  appeared  thai  the  ship  sailed  oo  the 
ed  ii  soti 
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fint  of  Deeeoiber,  IS  14,  bat  frtm  stress  of  weafher  was  obliged  to  put  biiok  ^^  ^*  ^. 
to  Lhrerp^ol  about  tho  SOth  of  that  mooth,  and  that  on  the  Slat,  the  protest  [^**^'« 
waanwde;  that  the  gooda  were  inimedtatel/  landed  and  surveyed;  that  theamh|iMta 
plamtifiB  in  London  receiTod  the  fbliowing  letters  from  their  agents  ^t  Liver- to  the  Mata 
pool,  tltrough  the  medium  of  the  insurance-broker:  the  first,  dated  the  20th  o^^^^mii^ 
I>eceaiiber,  simply  stated  its  return,  and  that  the  cargo  was  to  be  examined  the  *^  cftrfobe 
next  day;  the  second,  on  the  24th  of  December,  stated  that  the  damage  was^®'^^®. . 
not  so  great  as  supposed,  and  that  it  was  intended  to  send  the  cargo  on;  the  JfJcSn  on 
third,  OB  the  99xh  of  December,  that  a  great  many  boxes  were  damaged,  but  the  q«M 
that  it  arms  still  in  contemplation  to  send  the  rest  of  the  cargo  on;  lastly,  a  let- tioaofabaa 
ter  of  the  7th  of  January,  1815,  communicating  the  result  of  a  final  examina-^®"'^''^* 
tioo  of  the  goods  by  brokers,  who  gave  it  as  their  opinion  that  the  sugary  were 
all  flum  or  leaa  dama^d,  and  that  it  would  be  advisable  to  sell  them  on  ac- 
count of  the  underwriters;  that  the  result  of  thi;i  survey  was  received  by  the 
plaintifii  on  the  9th  of  January^  and  it  was  immediately  handed  over  to  the 
underwrkera  accompanied  by  a  notice  of  abandonment,  and  that  the  underwri* 
ters  desired  the  plaintiffs  to  act  as  if  they  were  not  insured.     The  Chief  Jus- 
tice left  it  to  the  jury  to  say  whether,  supposing  the  cargo  to  have  been  unin- 
aurad|  it  were  in  a  fit  state  to  be  forwarded  on  the  voyage;  and  they  being  6f 
opinion  that  it  was  not,  his  lordship  considered  tliat  the  plaintifils  were  entitled 
to  abandon,  provided  the  abandonment  was  intiroe;  and  that,  as  the  cargo 
cenaisted  of  a  perishable  conmiodity,  the  insured  ought  to  have  time  to  exam- 
ine info  the  state  of  it  before  they  made  their  election.     The  jury  found  a  ver- 
dict lor  the  plaintifia  as  for  a  totsd  loss. 

Lord  Chief  Justice  Gibbs.  It  is  perfectly  true  that  the  insured  are  bound 
to  isaka  their  election  in  the  firat  instance,  whether  they  will  consider  the  loss 
as  a  partial  loaa  and  keep  the  goods,  or  as  a  total  loss  and  give  them  up  to  the 
underwriters.  That  is  the  law  in  all  cases  where  the  insured  have  their  op- 
tion to  abandon  or  not.  But  it  is  equally  true,  that  by  the  firat  instance  is 
meant  the  earliest  opportunity  after  they  have  examined  into  the  state  of  the 
cargo,  and  they  must  have  an  opportunity  of  doing  that,  because  it  is  only  by 
the  reauk  of  that  examination  that  their  decision  can  be  ultimately  determined. 
Let  it  not  be  supposed  that  I  accede  to  what  has  been  said  on  the  part  of  the 
defendants,  that  the  insured  might  thus  be  forming  their  determination  by  the 
riae  or  fall  of  the  market;  they  certainly  have  no  right  to  govern  themselvea 
by  any  such  rule;  all  they  are  entitled  to  is  a  reasonable  time  for  examining 
the  actual  state  of  the  cargo,  with  reference  to  the  existing  state  of  the  mar- 
ket to  which  the  gooda  are  destined.  Now  it  id  certain  that,  in  the  present 
case,  when  the  ship  arrived,  the  insured,  or,  rather,  their  agent,  thought  the 
damage  which  had  been  sustained  not  so  great  but  that  part  of  the  cargo 
might  be  forwarded;  they,  therefore,  then  considered  it  as  only  an  average 
loss,  and  so  they  considered  it  on  the  24th  and  29th  of  December;  and  if  on 
the  29tb  they  could  have  had  a  full  knowledge  of  every  thing  necessary  for 
their  decision,  they  ought  then  to  have  determined;  but  we  must  suppose  that, 
at  that  time,  the  cargo  nad  not  undergooe  a  sufficient  examination,  and  that 
afterwards,  finding  that  it  was  not  in  a  fit  state  to  be  forwarded,  the  olaintifia 
gave  up  that  intention.  They  could  not  have  set  41  p  this  defence,  if  thev  had 
i>eeu  in  possession  of  the  same  knowledge  on  the  29th  that  they  ultimately  ob- 
tained ^^  and  if  they  had  been  dilatory  on  the  subject,  though  I  think  they  ought 
not  to  be  pressed  too  hardly  on  that  point,  but  if  they  had  slept  over  the  busi- 
ness, that  to  be  sure  would  have  been  sufficient  to  deprive  them  of  their  right 
to  abandon;  but  as  the  contrary  appears  to  have  been  the  case,  and  as  the  ju- 
ry found  that  the  goods  were  not  in  a  condition  to  be  forwarded,  I  think  there 
is  no  ground  for  saying  that  the  insured  were  not  entitled  to  abandon,  or  that 
the  abandonment  was  made  too  late. 

31.  Allwood  V.  Henchall.  M.  T.  1795.  1  Park,  Ins.  280.  ^   .      .. 

Case  on  a  policy  of  assurance  on  linen,  on  board  the  Amphitrite,  at  and  ^^  ^     J 
from  London  to  Jamaica.     The  Amphitrite  was  taken  by  a  French  privateer,  ^^^^  i^ 
vithin  a  few  leagues  of  Jamaica;  part  of  the  property  insured  was  plundered 


ADy  dftse,    and  faken  oQt  of  (he  ship.    The  captain,  boatawtiia,  and  all  but  aefen  men 

^^i^mmt  ^^fe  taken  out  of  her;  a  fortnight  after  she  was  captured,  as  the  captors  were 

iDake  hif     mulling  there  way  to  America,  the  ship,  with  the  remainder  of  her  cargo,  vr^m 

qnickly,      retaken  by  an  English  frigate,  and  taken  under  a  prize  master  to  Antigua. 

and  eandot  The  ship  and  cargo  were  both  sold,  under  a  decree  of  the  Vice-Admiraliy 

lis  by  and  Court  of  Antigua,  by  a  prize  agent,  who  received  the  proceeds,  and  was  to 

treat  the     p^y  them  over  to  the  party  concerned,  upon  payment  of  one-eighth  salvage, 

Joas  as  an    pursuant  to  the  last  prize  act.      The  capture  and  recapture  were  entered   al 

fou^'and     ^Joyd's  on  the  16th  of  February,  1796;  but  it  was  not  known  where  the  ship 

tiike  tnea    w<^  carried  till  the  30th  of  March,  when  a  letter  was  received  at  Lloyd's  ad-* 

saresfor     dressed  to  the  owners,  freighters,  and  underwriters  of  the  ship  Amphitrite  and 

recovery,    cargo,  from  the  judge  of  the  Vice-Admiralty  Court  of  Antigua,  mformmg 

withoot      them  of  the  arrival  and  sale  of  the  ship  and  cargo,  under  a  decree  of  the  coort, 

'tine  ^at'°^  and  desiring  to  have  some  agent  appointed  to  remit  the  proceeds  (o  England. 

fact  to  the  Powers  of  attorney  were  sent  out  in  April,  by  the  assured,  fi>r  this  purpose; 

nnderwri     and  the  proceeds  were  desired  to  be  remitted  to  the  banking-house  of  Smith, 

ten,  and     Payne,  and  Smith,  one  of  which  gentlemen  was  agent  to  the  assured.     The 

^?^^'^\       defendant  was  ac^juaintod  in  April  of  the  loss,  but  no  abandonment  was  prov« 

Ihe'pr^er^  ed  to  hafve  been  made   till  August,  near  four  months  after  Mr.  Payne,  who 

ty  ii  aban  ^^  ^^^  plaintiflT's  agent,  had  sent  out. the  power  of  attorney.     On  the  part  of 

*doned.        the  plaintiff  it  was  contended  that,   admitting  there  was  no  abandonment,  in 

this  case  the  property  having  been  absolutely  sold  and  converted  into  money 

before  the  parties  knew  where  the  ship  was  taken  to,  the  loss  was  absolute]/ 

total  in  its  nature,  and  therefore  there  was  no  occasion  for  an  abandonment. 

Lord  Keoyon,  though  he  did  not  give  any  decided  opinion  upon  this  point, 
was  inclined  to  think  that  an  abandonment  was  necessary,  and  that  the  case 
ivas  the  same  as  if  the  property  had  remained  in  specie  at  Antigua,  and  had 
not  been  sold;  that  the  assured  is  not  bound  to  abandon  in  any  case,  and  might 
in  case  the  sales  had  been  very  advantageous,  have  taken  the  benefit  of  them, 
in  the  same  manner  as  he  might  have  retained  this  property  if  it  had  remained 
in  specie.  But  the  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not,  and  put  the  underwriter  into  a  situation  to  do  all  that  is  neces- 
sary for  the  preservation  of  the  property,  whether  sold  or  unsold;  he  cannot 
lie  by  and  treat  the  loss  as  an  average  loss,  and  take  measures  for  the  recove* 
ry  of  it,  without  communicating  that  fact  to  the  underwriters,  and  letting  them 
know  that  the  property  is  abandoned  to  them. 
1  472  ]  32.  Abell  v.  Port-s.  M.  T.  1800.  N,  P.  S  Esp.  242. 

'Xlpon  the  The  ship  was  taken  by  the  French  and  carried  into  Cruadaloope,  where  the 
*^"*  r°uf^  colony  being  in  want  of  her  cargo,  they  took  it  out  and  compelled  her  to  take 
ion  the  ai  ^^  "  ^^^^^  of  the  produce  of  that  island,  with  which  she  sailed;  she  was  after- 
eored  are  ^^\^9  captured  on  the  20th  of  September,  1793,  by  a  British  ship,  and  carri- 
boond  to  ^  into  Nevis,  where  the  cargo  was  condemned.  There  was  a  memorandum 
abandon,  on  the  policy,  that  the  loss  was  to  be  adjusted  within  three  months  after  advice 
bat  it  mut  of  the  ship  being  captured.  The  defendant  relied  on  the  circumstance  that  he 
the^adno'  ^^^  ^^^  "^  notice  of  the  loss  of  the  ship.  The  broker  who  effected  the  policy 
tice,  or  the  ^^  called:  he  could  prove  no  direct  notice  having  been  given  to  the  defend- 
policy  will  &Qt,  but  said  he  had  no  doubt  that  notice  had  been  given, 
not  be  yiti  Mr.  Justice  Le  Blanc.  With  respect  to  the  point,  that  the  assured  ought 
aied.  not  to  have  taken  to  the  second  cargo  which  was  imposed  on  him,  but  to  have 

abandoned  it,  the  proposition  of  law  is  a  true  one, — ^fhat  if  there  is  at  any  time 
a  total  loss,  and  afterwards  a  change  of  cicumstances  takes  place,  the  assured 
is  bound  to  make  his  election,  and  he  cannot  try  to  take  advantage  of  it,  and 
to  be  determined  by  the  event,  if  it  is  profitable  or  not;  but  to  make  this  rule 
of  law  attach  to  this  case,  it  must  appear  that  there  was  a  time  when  the  assu- 
red was  conusant  of  the  change  of  circumstances.  There  is  no  evidence  ef 
the  plaintiff's  having  taken  to  the  second  cargo.  It  does  not  appear  that  the 
assured  had  any  notice  of  the  Joss  until  the  vessel  was  captured  and  carried 
into  Nevis,  on  her  second  voyage;  at  that  time,  therefore,  he  had  nothing  to 
abandon.  I  am  therefore  of  opmion  that  the  policy  is  not  discharged^  by  re^- 
-son  of  the  plaintiff's  not  abandoning. 
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SS.  Aldridob  V.  BsLL.  M.  T.  1816.  N.  B.  1  Stark.  49S.  Whan  a 

Action  oa  a  policy  of  insurance  upon  the  ship  Lion^  at  and  from  Ferrol  to'^^'P""^^ 
London.  One  question  was,  whether  an  abandonment  had  been  made  in  ^ioi^o^of  Kfowila 
Tbe  Lion  arrived  at  Kinsale  on  the  24th  of  November,  the  cargo  was  taken  on  Um  24tb 
out  on  the  1st  of  December,  and  a  survejr  was  had  on  the  2nd,  and  also  ano- ofNov.  and 
ther  on  the  14th  of  December,  when  it  was  found  that  the  repairs  would  ez-oo  tho  l4ih 
eeed  the  value  of  the  ship.     The  course  of  communication  between  Kinsale   [  475  ] 
sod  London,  where  the  insurers  resided,  was  usually  four  or  five  days.     The  ^^^^»  * 
notice  of  abandonment  was  given  on  the  6th  of  January.  ha? 'iiaii^ 

Lord  Ellenborough  held,  that  the  abandonment  was  clearly  out  of  time.         ofabiuNlon 
34.  BsAD  ▼.  BoifHAM.  M .  T.   1818.    G.  P.  6  Moore,  397;  S.  C'  S  B.  &  B.  ment  to  the 
147.     S.  P.  Kelly  v.  Watson.  M.  T.  1806.  N.  P.  2  Campb.  165,  insarera  io 

LMurance  for  8,0001.  on  ship  Victoria,  and  4,000/.  on  freight,  at  and  from  ^oodoD,  oa 
London  to  the  £ast  Indies  and  back.     The  ship  sailed  seaworthy  from  Cal-  j    ^^^  ^^ 
cuCta  on  her  royage  home,  when,  in  addition  to  some  damage  which  she  sus-  «v^°h«Jd 
tained  in  the  river  Hooghly,  she  encountered  two  storms  at  sea,  by  which  she  too  late,  the 
was  so  shattered  as  to  render  it-  necessary  for  the  captain  to  put  back,  and  he  commonica 
returned  to  Calcutta  on  the  SOth  of  August,  18:20.     On  his  arrival  at  Calcut- tion  be 
ta  he  gave  notice  of  abandonment  to  the  agent  for  Loyd's  resident  there,  and  tween  Kin 
requested  that  their  surveyor  might   be  present  at  the  surveys  of  the  ship.  ^^  b^in*** 
The  agent  said  they  had  no  authority  to  accept  the  abandonment;   but  their  Qsaaiiy 
Mirreyor  attended  the'surveys,  when  it  was  found  that  the  ship  was  so  seri-foor  or  five 
oosly  damaged,  that  the  expense  of  repairing   her  would  be  nearly  5,000/.  days. 
The  agents  refused  to  undertake  the  repairs,  and  the  captain  having  in  vain  Where  the 
attempted  to  borrow  money  for  that  purpose,  by  hypothecation  of  ship,  sold  captain  of 
the  ship  for  1,200/.,  conceiving  that  to  be  the  best  course  for  all  parties,     ^i^^  u-^^^h  ^ 


•tor 
May  the  ship's   broker  abandoned  to  the  underwriters.     In  an  action  on  the  my 

policy  on  the  ship,  the  jury  having  found  a  verdict  for  the  plaintiff  as  for  a  to-  fr,  arrived 
tal  loss,  and  that  the  captain  had  sold  the  ship  for  a  justifiable  cause,  the  Court  *'^  V'"*^^\ 
(cUssentien/e  Richardson,  J.)  refused  to  grant  ti  new  trial,  which  was  moved  ^p^^^^^^^^" 
for  on  the  ground  that  the  ship  ought  not  to  have  been  sold,  and  that  notice  ^here  hL 
of  abandonment  had  not  been  given  in  due  time.  owners  re 

•ided,  and  the  latter  received  the  abip's  papers  on  tbe  8d  of  May  following,  and  the  broker  who  effect 
ed  the  policy  cave  verbal  notice  of  abandoument  to  the  underwriters  on  the  5tb,  held,  that  inch  notice 
wan  siren  in  one  time. 

35.  Thompson  v.  Rotal  Exchange  AssuRAiVCE.  M.   T.   1812.  K.  B.   16  Where 
East,  214.     Davy  v.  Milford.  E.  T.  1812.  K.  B.  15  Id.  559;  7Taunt.good«.  in 
154.     Glennie  v.  The  London  Assurance  Company.  H.  T.  1814.  K.  **"•  f "o  «f 
B.  2M.&S.371.  ^J;X^ 

The  policy  contained  a  clause  making  the  underwriters  free  from  particular  were  br^ot 
average.     The  ship    with  her  cargo  on  board,  was  driven  from  her  anchor  at  on  abore  in 
Heligoland  and  wrecked;  but  the  goods  in  question  was  afterwards  got  on^danaaged 
Aore  and  saved,  though  in  a  very  damaged  and  unprofitable  state;  and  the*J|^'®»*® 
ship  was  obliged  to  be  broken  up.     The  assured  gave  immediate  notice  of  1^^^^^^^^*^^^ 

abandonment.  profitable 

But  Lord  Ellenborough  C.  J.  nonsuited  the  plaintiff,  upon  the  construction  of  to  the  inior 
the  clause  as  to  particular  average.  All  the  goods  were  got  on  shore  and  ed,  it  waa 
saved,  though  in  a  damaged  state.  If  this  can  be  converted  into  a  total  loss,  ****^' *^** 
by  a  notice  of  abandonment,  the  clause  excepting  underwriters  from  particu-  i  "* '  J  I 
lar  average  maj  as  well  be  struck  out  of  the  policy.  I  can  only  look  to  the  ^^ °it°„  ^^ 
time  when  the  loss  happened  and  the  goods  were  lauded,  and  then  it  was  not  ^^q  goods, 
a  total  loss,  however  unprofitable  they  might  afterwards  be.  who  were 

36.  Patterson  v.  Ritchie.  'M.  T.  1815.  K.   B.  4  M.  &  S.  393.  freed  by 

On  the  4th'of  August,  1813,  the  plaintiff,  who  had  chartered  the  ship  Dis-  the  policy 
patch,  on  a  voyage  to  Quebec,  shipped  on  board  her  at   Liverpool   the   g^^.^s  cnlar  ave * 
insured,  consisting  of  31  puncheons  of  rum,  120  tons  of  salt,  and   a   quantity  ^^^^  ^.J®,j 
of  coals  and  mats,  of  which  he  was  owner,  for  Quebec,  to  be  delivered  to  not  be 
certain  persons  there,  for  the  shipper's  account.     On  the  10th  of  August,  the 
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■  • 

»^^  'fiL  ^^'P  sailed  with  her  cargo  on  the  voyage  ioBQred;  and  cd  Ihe  27A  of  Septom* 
^•«i  fof  i i^f  ^Qg  captured  bj  as  American  privateer,  of  which  capture  some  of  the 
by  a  uQiict  ^^®^  ^^  ^^®  Dispatch  brought  intelligence  to  the  plainttflT,  who  communiclilad 
of  abaadoQ  ^^®  facta  of  the  capture  ana  arrival  of  the  crew  to  the  underwriters,  and  6ff«r* 
mest.  ed  to  abandon  to  them  his  interest,  and  demanded  payment  of  a  total  lom;  bul 
Where,  ef  the  underwriters  refused  to  accept  the  abandonment  or  pay.  On  the  27th  oi 
*?  ^^^  October  the  ship  and  cargo  were  recaptured  by  an  English  privateer,  and  Car* 
menthLT"  ried  to  Halifax  for  adjudication,  where  eleven  puncheons  of  the  riim  were  s6ld 
been  givea  '^^  order  to  pay  the  salvage,  on  the  recapture  of  the  goods.  Afterwarda,  in 
a  reeaptare  May,  1814,  the  ship,  with  the  remaining  goods  reached  Quebec  iu  good  con- 
took  place  dition,  where  the  goods  were  sold  for  the  account  of  those  concerned;  but 
!h*'  A  ^^  ^^  discovered  that  owing  to  the  capture  and  recapture,  188  gaHona  of  the 
^'^M  '""^  ^^^  ^  ^°^ ^^  ^^^ ^^^^ ^^^  ^^^"  plundered  and  were  lost.  In  the  ordi- 
rived  at  ^^^  course,  the  ship  and  cargo  ought  to  have  reached  Quebec  in  Octobet  oc 
their  place  November,  1813;  and  it  was  from  the  causes  above  stated,  and  from  the 
of  destiaa  freezing  of  the  river  St.  Lawrence,  which  sets  in  in  November,  and  does  not 
tioB,  with  leave  the  river  navigable  until  April,  that  they  did  not  arrive  at  Quebec  till  the 
the  ezcep  j^^y  Allowing.  The  salvage  and  charges  on  the  goods  amounting  to  S091. 
part,  which  ^^^'^  paid  out  of  the  proceeds  of  the  sales  at  Halifax  and  Quebec,  the  nett 
waa'aold  to  proceeds  of  which,  after  payment  of  such  salvage  and  charges,  aukooated  to 
pay  the  aal  573/. ;  whereas,  if  the  goods  which  were  sold  at  Quebec  had  reached  their 
▼age»  and  destination  in  October  or  November,  instead  of  the  May  following,  when  the 
^^^^^  h'  h  '"^^'^^^^  ^^^  declining,  they  would  have  netted  5591.  more.  The  defendant 
Cad  beeiT  ^^  ^^  ^^^  plaintiff,  without  prejudice,  the  difference  between  the  valued  a- 
plendftred  <nount  and  the  produce  of  the  rum  sold  at  Halifax;  also  the  value  of  the  ruoa 
and  lost  in  and  salt  plundered  and  lost,  and  also  the  209/.  paid  for  salvage  and  charges  oa 
conse  the  recapture,  w^hich  payments  covered  the  plaintiff's  loss,  if  it  was  a  partial 

aaence  of  loss,  otherwise,  if  the  plaintiff  was  entitled  to  recorer  for  a  total  loss.    And 
a^  Mcap*  ^^  ^^^  ***®  question  for  the  opinion  of  the  Court. 

tare,  the  an  P^  Cur.  The  point  now  made  is  that  at  the  time  of  abandonment  there 
derwriten  ^as  a  complete  vested  right  of  abandonment,  and  that  this  beinff  once 
were  only  Vested  is  not  .done  away  by  subsequent  events.  In  M^Iven  v.  ileiider* 
held  liable  SOB,  there  had  been  atone  time  a  total  loss,  and  circumstances  went  to 
fora  partial  gho^  that  this  totality  had  never  ceased;  for  the  captain  was  obliged  to 
r  475  1  ^^|®P^^  ^  'E^um  of  money  by  way  of  bail,  and  neVer  had  entire  restitu- 
A*  notice  of  ^'^°'  Bainbridge  V.  Neilson  was,  we  believe,  determined  upon  the  autbori- 
abandon  ^7  ^^  Godsal  v.  %aldero,  which  underwent  much  consideratioiK  and  was  found* 
meat  is  ne  ed  upon  the  doctrine  of  Lord  Mansfield  in  Hamilton  v.  Mendes;  and  al- 
eeasarjrtbo'  though  Lord  Eldon  is  said  to  have  spoken  with  dissatisfaction  of  Bainbridge 
the  ship  y^  Neilson  in  the  House  of  Lords,  we  confess,  with  all  deference,  we  are  un- 
bave^^n  *^^®  ^^  ®®®  ^"^  6^^^  reason  for  receding  from  that  judgment.  The  principle 
sold  and  ^}  ^^^^  ^^^  other  decisions  is  a  general  one,  and  is  this:  I  have  a  right  of  ac- 
converted  tion  for  non-payment  of  money ;  the  party  pays  me  before  action  brought; 
into  money  that  takes  away  my  right  of  action, 
whentheno  (6)  JVb/icc  o/" 

lo«  WM  ^'  HojDQsoN  V.  Blacxeston.  H.  T,  1780.  K.  B.  1  Park.  Ins.  240. 

received.         ^^  ^®  King's  Bench  it  was  held  that  a  notice  of  abandonment  was  necessa- 
The  aasar    ^Yy  though  the  ship  and  cargo  had  been  sold  and  converted  into  money  when 
ed  are         the  notice  of  loss  was  recleved. 
bonnd  to     2.  Hunt  v.  Royal  Exchange  Assurance  Company.E.  T.  1816.  K.  B.  6  M. 

5f7b!!lndon  ^  S-  '^'^• 

meet  at  the      ^^^  ^V^'  '^^^  questions  which  arise  for  our  consideration  are,  Isl.  Wheth* 

earliest  op  ^^  ^^®  circumstances  warranted  an   abandonment?  and,  2ndly,  Whether  the 

portnnitjr;  abandonment  was  made  in  due  time?     The  ground  on   which  the  plaintiffs 

notice  giv  insist  that' they  were  warranted  in  abandoning,  is  that  the  voyage  was  lost,  and 

d°     aft  ^^^^  *^®  ^^^^  ^^  voyage  in  a  case  like  the  pres(^nt  is  a  good  cause  of  abandon* 

they  re  *'  ^^^^*    And  the  case  of  Manning  v.  Newnham  has  been  relied  -on  as  an 

eeived  in  f  uthority,  importing  that  an   assured  is  entitled  to   abandon  ship  and  goods, 

telligence  in  the  event  of  the  voyage  being  lost.     But  on  reference  to  the  language 
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of  this  policy f  it  is  difficult  to  infer  from  any  part  of  it  that  the  assured  were  ^^^^*^'!T 
be  entitled  to  abandon  on  (he  ground  of  a  mere  loss  of  voyage.     For  suppose  ^^^'i^ 
in  this  case  the  ship,  before  she  set  sail,  had  been  run  foul  of  by  another  ves-    r  ^»j^  ■ 
sel)  but   oot  so  as  immediately  to  sink,  and  the  flour  had  been  relanded,  and    ^  -' 

afterirards  the  ship  had  gone  to  the  bottom,  the  flour  being  in  an  undamaged 
state,  but  there  being  no  other  ship  at  the  port  capable  of  immediately  forward* 
ing  the  cc^rgo  to  the  place  of  its  destination;  if  the  argument  for  the  plaintifls 
be  good,  it  follows  that  the  assured,  under  stich  a  state  of  circumstances, 
would  be  entitled  to  abandon.     But  we  know  of  no  authority  that  can  fairly 
be  said  to  go  that  length.     There  are  cases,  certainly,  which  speak  of  a  loss 
of  voyage  as  a  ground  of  abandonment,  and  such  cases  may  be  conceived. 
For  instance,  if  a  ship  were  so  damaged  as  to  be  obliged  to  land  her  cargo  at 
an  unfrequented  place,  where  there  was  no  opportunity  of  disposing  of  the 
cargo,  and  the  shipowner  could  not  procure  another  vessel  to  forward  the  car* 
go,  except  at  an  expense  exceeding  the  value  of  the  goods;  such  a  case,  we 
think,  might  warrant  an  abandonment,  and  throw  the  loss  on  the  underwriter. 
But  there  is  a  great  diflerence  between  the  case  just  put  and  this  case,  where 
goods  are  safely  warehoused  in  an  undamaged  state,  and  where  there  is  nothing 
but  a  disappointment  of  voyage  to  constitute  a  ground  of  abandonment;  for 
we  are  not  warranted  in  supposing  that  the  goods  were  in  a  worse  oondition 
than  when  they  were  put  on  board . .  On  these  grounds  it  seems  to  us  that  the 
assured  have  no  right  to  abandon. 

3.  fijosBRiDQZ  V.  Neilsow.  M.  T.  1808.  K.   B.   10  East,  329;  S.  C,  I 

Campb.  2S7, 
The  defendant  had  subscribed  two  policies,  one  on  ship,  and  the  other  Iq  i^^me  of 
on  freight  of  the  same  ship,  on  a  voyage  from  Xiverpool,  to  Jamaica.     The  captare, 
ship  was  captured  on  the  filst  of  September,  and  recaptured  on  the  35th,  when  the 
afler  which  the  pUintiff,  having  received  intelligence  on  the  30th  of  the  cap-  reeaptare 
ture,  but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  31st,  '^^^'^^^  ^^J/tJ^* 
he  persevered  in  after  the  6th  of  October,  when  news  of  the  recapture  arrived,  j^^^i^^  ^f 
and  that  the  ship  was  safe  in  port  in  Ireland,  but  which  notice  the  underwrt-  abundon 
ters  did  not  accept.     And  it  appeared,  that  instead  of  a  total  loss,  there  had  mentis  gW 
only  been  a  small  partial  loss  of  131.  and  a  fraction  for  salvage  and  charges  on  en; 
the  policy  on  fireight,  and  \5l.  and  a  fraction  on  the  ship  and  policy,  and  that 
no  damage  whatever  was  sustained  by  the  ship  while  in  the  possession  of  the 
eoemy.     The  question  was,  whether  that  which  in  the  result  turned  out  to  be 
only  a  partial  loss  to  a  trifling  extent,  should,  because  of  the  notice  of  abandon- 
ment given  when  a  total  loss  appeared  to  exist,  be  recovered  as  a  total  toss? 
The  Court  were  of  opinion,  that  they  must  look  to  the  real  nature  of  the  con- 
tract in  a  policy  of  insurance,  which  was  nothing  more  than  a  contract  of  in- 
demnity, and  consequently,  as  that  which  was  supposed  to  be  a  total  loss  at  the 
tim^  of  the  notice  of  abandonment  6rst  given  had  ceased,  and  as  only  a  small 
loss  had  been  incurred  in -the  salvage,  that  was  the  real  amount  of  the  indem- 
nification which  the  plaintiff  was  entitled  to  receive  under  this  contract  of  in- 
demnity. 

Lord  EUenborough.  It  has  been  said  in  argument,  that  the  offer  to  aban- 
don having  been  rightly  made  at  the  time,  a  right  of  action  .vested  ^^  t^®  ^"' 
sured;  which  could  not  be  defeated  by  the  subsequent  events;  but  that  proposi- 
tion ia  not  only  not  true  in  the  whole,  but  it  is  not  true  in  its  parts.  The  eflect 
of  an  oflbr  to  abandon  is  truly  this:  that  if  the  offer  appear  to  have  been  pro- 
perly made  upon  certain  supposed  facts,  which  turn  out  to  be  true,  the  assured 
has  put  himself  in  condition  to  insist  upon  his  abandonment;  but  it  is  not 
enough  that  it  was  properly  made  upon  facts  which  were  supposed  to  exist  at 
the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that  other  circumstances 
had  occurred  which  did  not  justify  such  abandonment.  It  may  be  said  to  be 
property  made,  upon  notice  received,  and  bona  fide  credited,  by  an  assured  of 
his  ship  having  been  wrecked,  whether  such  intelligence  were  true  or  not,  and 
though  the  letter  conveying  it  turned  out  to  be  a  fori^ery;  and  yet  clearly  no 
r^ht  of  action  would  vest  in  him,  founded  upon  an  abandonment  made  upoa 
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[  477  J  false  InteHigonce,  and  without  any  thing,  tn  fact,  to  warrant  the  giving  of  such 

notice..  What  is  an  abandonment  more  than  this?  that  the  assured,  having 

heard  of  circumstaiKCs,  which,  if  true,  entitle  him  to  treat  the  adventure  as  a 

total  loss,  he,  in  conlennplation  of  those  circumstances^  casts  a  desperate  risk 

on  the  underwriter,  who  is  to  save  himself  as  he  can.     But  does  not  all  this 

presume  the  existence  of  those  facts  on  which  the  right  accrues  to  him  to  call 

Orevanif  upon  the  underwriters  for  an  indemnity?     And  iftheybeall  imaginary,  or 

a  recaptare  ^Qjjjjjjgjj  j^^  misconception;  or  if  at  the  time  it  had  ceased  to  be  a  total  loss, 

after  no*?ce  ^'^^  there  be  no  damage  to  the  assured,  or  at  least  if  the  only  damnification 

or  abandon  ari^e  out  of  the  very  act  (the  recapture)  which  saves  the  thing  insured  from 

ment,  bat   sustaininfi;  a  total  loss,  the  whole  foundation  of  the  abandonment  fails.    See  S 

before  an     Taunt.  363. 

aciion is  4  PATTERSON  v.  RiTCHiB.  M.  T.  1815.  KB.  4 M.  &  S.593.  BaoTHERffroif 
andXioss  V.  Raxter.   M.  T.  1816  K.  B;  S.  C.  6  Id.  418. 

bo  thereby  An  abandonment  offered  to  be  made  by  the  assured  to  the  underwriter  upon 
changed  intelligence  brought  of  the  capture  of  the  goods  insured,  which  the  underwri- 
from  a  total  ter  refused  to  accept,  the  Court  held  not  to  entitle  the  assured  to  recover  as  for 
into  a  par  ^  ^^^^  \q^^  where,  before  action  brought,  the  goods  were  recaptured  and  arri- 
tb  ns^r  d  ^^  ^^  ^^®  place  of  destination,  by  which  a  partial  loss  only  was  sustained;  for 
cannot  re  ^^^  assured  can  only  recover  an  indemnity  for  such  loss  as  he  had  sustained  at 
cover  for  a  the  time  of  action  brought. 

partial  5.  Mellish  V.  ANDREWS.  H.  T.  1812,  K.  B.  15  East,  13. 

a"**  (t  '^^^  assured  of  goods  having  recieved  intelligence  on  the  8th  of  January, 
M  *'ot^B8*  ^^^  *>  ^^*^  *^^  ship's  papers^were  taken  away  on  the  7th  of  December  prece- 
of  abandon  ^^°^'  by  the  Swedish  government,  within  whose  port  she  was,  did  not  give 
roent  will  notice  of  abandonment  to  the  defendant,  the  underwriter,  till  the  17tfa  of  Jan- 
not  pre  uary;  the  Court  thought  such  notice  was  too  late.  Supposing  an  abandon- 
clode  the  ment  to  be  necessary,  but,  as  the  goods  were  finally  seized  and  unladen  by  or- 
aasnred  ro  j^j.^  ^p  ^^  jj^^  government  on  the  30th  of  April  following,  they  were  ©f  opini- 
for^a^toul  ^^  ^^^^  ^^^  ineffectual  notice  of  abandonment  before  given  did  not  preclude 
loss  when  ^^^  assured  from  recovering  as  for  a  total  loss  without  any  abandonment. 
tb«  loM  18  (c)  Legal  effect  of. 

total.  1,  Bainbridgev.  Neilsox.  M.  T.  1808..K.  B.  10  East,  329.     S.   P.  Par- 

do^nmeTt  ^^^*  ^'  ScoTT.  E.  T.  1810.  C.  P.   2  Taunt.  363. 

not  accept       ^  ^^^P  insured  from  Jamaica  to  Liverpool  was  captured  in  the  coarse  of 
ed  cannot   ^^^  voyage,  and  recaptured  in  a  few  days;  and  the  assured,  having  received 
conTcrt  in   intelligence  of  the  capture,  but  not  of  the  recapture,  gave  notice  of  abandon- 
to  a  total    ment;  and  soon  afler,  receiving  intelligence  of  the  recapture,  and  that  the 
^®"^****"*8hip  was  safe  in  the  possession  of  the  recaptors  in  a  port  in  Ireland,  but  with- 
ih   f        f  *!"^  *°^  further  knowledge  of  her  state  and  condition,  he  persisted  in  his  no- 
abandoninir  **?^  of  abandonment:  but  the  ship  was  afterwards  restored  to  his  possession, 
had  in  fact  ^^t^out  damage,  and  arrived  at  Liverpool,  and  earned  her  freight,  the  salvage 
ceased  to    and  charges  of  the  recapture  amounting  only  to  15/.  4s.  Bd,  per  cent.     It  ap-> 
be  sBcb.f    pearing  in  the  result  that  at  the  time  when  the  notice  of  abandonment  was 
given,  it  was  in  fact  only  a  partial,  and  not  a  total  loss,  as  the  assured  suppos- 
ed, and  there  being  no  subsequent  circumstances,  such  as  the  loss  of  the  voy- 
^S^j  high  salvage,  &,c.  to  continue  it  a  total  1os.h. 

Per  Cur.  A  policy  of  insurance  is  only  a  contract  of  indemnity,  and  any 
thing  which  tends  to  show  that  an  assured  can  recover  beyond  his  indemnity 
is  against  the  very  principle  of  the  contract;  and  here  it  would  plainly  lead 
to  fraud  if  the  plaintifi*,  who  has  in  fact  only  sustained  a  partial  loss  to  a  small 

*  The  assured,  on  receiving  intelligence  of  sitch  a  loss  as  entitles  htm  to  abandon,  naa«t 
mnko  his  election  to  abandon,  and  give  notice  thereof  to  the  underwriters  within  a  reasoo- 
nble  time;  else  the  loss  on  eventually  proving  partial,  cannot  be  made  total;  see  Baiber  t. 
Blakcs,  9  East,  283;  S.  P.  Mullet  v.  Shfddon,  13  East,  304. 

i  InfiurancR  .on  n  ship  from  Rio  de  Juneiro  to  Liverpool;  and  the  ship  was  captured 
and  aAerwards  recaptured;  but  in  the  interval  the  assured,  having  received  intelligence  of  tin 
capture,  gave  notice  of  abond^mment;  and  aAer  the  recapture  the  ship  arrived  at  Liverpool, 
having  sustained  a  partial  damage,  and  on  aciion  brought  to  recover  a  total  loss;  held,  that 
y^e  assureil  coujd  911!^  recover  for  a  partial  loss;  see  Brotherston  v.  l^arber,  5  M.  ^  S.  4^*. 
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•st«iit,  eooM  recoTer  beyond  whiit  would  iDdemnify  thmt  loss.     But  it  U  said, 
lh«t  apon  receiving  intelligence  ho  had  a  right  to  abandon  immediately.     We 
mgree  that  it  was  prudent  in  htm  to  give  such  notice  at  the  time,  and  if  things 
Ittd  stood  in  the  same  situation,  he  would  have  been  entitled  to  abandon:  but 
we  consider  that  notice  as  including  the  implied  condition,  that  things  conlinu* 
ed  to  exist  as  the  plaintiff  supposed  they  did  exist  at  the  time  when  he  gave 
the  notice;  and  if  any  thing  happened  aderwards  to  make  that  a  partial,  which 
at  one  time  was  a  total,  loss,  the  ignorance  of  that  (act  by  the  assured  would 
not  make  it  a  total  loss.     The  case  of  McCarthy  v.  Abel  shows  that  subse- 
qoeat  tacts  will  vary  the  right  of  the  party  to  abandon  as  for  a  total  loss,  when  ^^^  *^ 
tthimately  no  loss  is  incurred  within  the  policy.     Suppose  a  capture,  and  the  J!°*.P  ?V^ 
captors  afterwards  give  up  the  ship,  and  she  pursues  her  voyage  as  before,  Ji^J^b^ 
and  the  assured,  receiving  intelligence  of  the  capture,  but  not  of  the   release,  ^  the  re 
give  aotioe  to  abandon;  vet  if  the  voyage  be  aAerwards  performed,  would  that  speetive  an 
entitle  the  assured  to  make  it  a  total  loss,  when  he  had  sustained  no  actual  loss  ^rwriterst 
at  aU?     Though  the  voyage  might  have  been  a  little  delayed,  yet  that  would  **  ^""^ 
ahoar  that  circumstances  happening  after  a  total  loss  once  existing  may  take  ^^^^ar 
away  the  right  to  abandon.     Then,  if  the  fact  be,  that  at  the  time  of  the  Do-g^^  ^n^  |||^ 
lace  to  abandon  given,  it  was  not  a  total,  but  only  a  partial,  loss,  the  giving  abLndea 
auch  notice  could  not  entitle  him  to  abandon  as  for  a  total  loss.     By  deciding  meat  is  ae 
that  in  aU  these  cases  the  right  of  the  party  to  abandon  shall  depend  upon  the  cepu^and 
actoa/  circctmstances  of  the  cas^,  and  not  upon  those  which  are  merely  snp-^^^l^. 
posed  to  exist  at  the  time,  no  injustice  will  be  done;  and  it  will  make  the  pol-  by'rhe^a 
icy  that  which  ft  ought  to  be,  and  really  is,  a  contract  of  indemnity .  derwritera 

9.  TBOMnoM  V.  RowcRoFT  T.  T.  180d.  K.  B.  4  East,  34.  S.  F.  Leatham on  freight 

T.  Terrf.  T.  T.  1805.  C.  P.  3  B.  *  P,  479.  i<i  cwwjder 

A  shipowner,  haring  chartered  his  ship  to  J.   S.,  insured  the   ship  and**'***^ 
fi^^^ht,  with  di^rent  sets  of  nnderwriters.     Having  notice  of  an  embargo ^^JJ^iji^T* 
laid  on  the  ship  in  a  foreign  port  he  abandoned  the   ship  and  freight  to  the  re-  ^  aMignalt 
apeetive  underwriters,  and  receii^ed  the  whole  amount  of  their  subscriptions  right  of  re 
as  Ibr  a  total  loss  first  undertking,  by  a  memorandum  of  the  ship  policy,  to  as-  eo^ery,  Ac 
«ga  to  the  underwriters  thereon  his  interest  in  the  ship,  and  to  account  to  them '"  ^bf" 
ibr  it;  and  aAerwards  undertaking,  by  a  similar  memorandum  on  the  freight  'r'^g  -i 
policy  to  assi^tt  to  the  underwriters  on  freight,  all  right  compensations,  &c.  J^^  j^J 
The  ship  havm^  been  afterwards  liberated,  returned  home,  and  earned  freight,  pi^i^^ed 
which  was  received  by  th^  assured.  It  was  holden,  that,  however  the  question  t>y  this 
of  priority  as  to  the  title  to  the  frieght  might  have  been  as  between  the  differ- agreeneot 
enl  sets  of  underwriters  litigating  out  of  the  same  fund,  and  however  the  weight  freju  #A«f 
of  argament  might  preponderate  in  favour  of  the   underwriters  on  the  ship; 'T*~*^ 
aee  7  East,  30;  yet  that  the  assured  who  had  received  the  freight  was  at  all  i^^tweSn 
events  lable  on  his  express  undertaking  to  pay  it  over  to  the  underwriters  on  himeelf 
freight.  and  the  aa 

5.  McCarthy  V.  Abbl.    T.  T.  1804.  K»B.  5  East,  388.  1  Smith,  624.   denniteai 

Upon  a  hostile  embargo  in  a  foreign  port,  the  shipowner,  who  had  separate  ^  f***^ 
ly  inanred  ship  and  freight,  abandoned  them  to  the  respective  underwriters  at^^JJ^ 
the  same  time;  the  abandonment  was  accepted  by  the  underwriters;  arier-f^^{[ 
wards  the  embargo  was  taken  off,   and  the  ship  completed  her  voyage,  and  h;  ^g^ 
earned  fre^ht.    The  freight  having  been  paid  by  the  freighters  to  the  under- shandoa 
writers  CO  Uie  ship,  the  shipowner,  on  freight,  claimitg  as  for  a  total  loss,  it  '°^^.  ^ 
was  holden,  that  the  assured  couW  not  recover,  the  freight  having  been  in  fact  JJ^S^hT 
earned;  or,  supposing  it  to  have  been  in  any  other  sense  lost  to  the  assured,  by  ^^  ^  j^. 
the  abandonment  of  the  ship  to  the  underwriters  thereon,  it  was  so  lost,  n^^^aiidfre^bt, 
by  any  peril  insured  against,  but  by  the  voluntary  act  of  the  assured  in  naak-  and  aeeept 
ing  snch  abandonment,  in  consequence  thereof,  the  underwriters  on  freight  aoca  tbtm 
had  not  any  concern .  ?*»     y - 

4.  Goaa  t.  Davidson.  M  T.  18W.  Ex.  2  Price,  443;  S  C.  2  B.  &  B.  379;  JJ^2er 
8.  C.  6  Moore,  72.  a  P.  Thobctsoic  v.  RowcRorr.  T.  T.  1803.  K.  B,  ^^^^^ 
4Eaat,  47.  BaAVP  ▼.  GLADSiONa.  M.  T.  1805.  K.  B.  7  East,  30.  tml^mm 

From  a  special  rerdict  the  material  facttf  icnuA  ware,  that  (lerftofore^  &c.  m  IMpf 
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Bat  it  m      certain  persons  wore  the  owners  of  a  ship  called  the  Fanny;  that  the  said  slupi^ 
■ow  esta     ^c.  afterwards  was  at  Rio  Janeiro,  in   parts  beyond  the  sea,  and  was  then  a 
th"i'**'*       general  seeking  ship;  that  whilst  at  Rio  Janeiro  she  was  loaded  with  and  look 
abandon      ®"  hoard  there  a  cargo  of  goods,  being  the  property  of  divers  and  distinct  per- 
mant  by      sons,  to  be  carried  therein  upon  frieght  from  Rio  Janeiro  to  Liverpool;    that 
the  under    the  owners,  according  to  the   usage  and  custom  of  merchants,  caused  to  be 
writers  on   made  and  effected,  and  to  be  subscibed  by  divers  underwriters,  a  certain  wri* 
toe  ship      ^jj^g  Qj,  policy  of  assurance  against  the  usual  and  customary  perils  and  adven* 
them  M  an  *"*'®^  ^^  *^®  ®***^  ^*^*P  ^"  ^  voyage   &.C.;  and  that  the   said  Thomas  then  and 
iDeideattha^^^^®  became  and  was  an  assurer,  and  subscribed  the  said  policy  of  assurance 
freight        for  the  sum  of  203Z. ;  that  the  said  owners,  afterwards,  S^c,  according,  8ic.  catia* 
which  the    ed  to  be  made  and  effected,  and  to  be  subscribed  by  divers  other  underwriters, 
ship  may     divers  other  writings  or  policies  of  assurance  against  (he  usual  and  customary 
rahaeqaent  pg|.jjg  i^jjj  adventures  on  the  freight  of  the  said  ship  on  the  same  voyage;  and 
thoBsh  a  ae  ^^^^  ^^^  persons  who  became  and  were  assurers  upon,  and  who  subscribed  the 
parate  in     s^id  policies  on  freight,  were  other  and   different  persons  from  those  who  sub* 
awranee       scribed  the  said  policy   upon  the  said  ship.     It   was  also  found  that  afler  tbe 
may  have    ship  was  so  loaded  she  sailed  with  the  said  goods  on  board,  and  that  afterwards 
been  effect  ^j^^  whilst  she  was  proccedingon  her  voyage  with  the  goods  on  lv>ard,  she  waie 
freicbt  bv    captured  by  enemies  of  the  King;  and   that  afterwards,   4rc.  the  said   own- 
the  other     ^^s  gave  several  and  respective  timely  notices  of  abandonment  of  the   said 
«nderwri     ship  or  vessel,  and  also  of  the  said  freight,  at  the  same  time,  to  the  aaid  several 
tw.*         assurers,who  had  subscribed  the  said  several  polcies,  as  well  upon  the  said  ship 
L  480  ]  or  vessel  as  also  upon  the  said  freight,  which  said  several  and  respective  assu- 
rers then  and  there  accepted  the  said  notices;  that  the  said  ship  or  vessel,  with 
(he  said  goods  on  board  thereof,  afterwards,  &c,  was,  by  a  ship  of  war  of  the 
King,  recaptured  and  brought  into  London;  and  that  a  suit  was  thereupon  in- 
stituted] by  the  recaptors  against  the  said  ship  and  cargo,  in  the  High  Court 
of  Admiralty ;  and  by  a  decree  of  the  said  Court,  the  ship  and  goods  were  or- 
dered to  be  and  were  restored  to  the  respective  owners,  on  payment  of  salvage 
to  the  recaptors,  and  of  expences;  and  that  the  ship  with  the  goods  on  board 
afterwards  arrived  at  Liverpool,  and  there  delivered  her  cargo  to  the  respec- 
tive owners  thereof,  and  earned  the  freight  payable  in  respect  of  the  carriage 
and  conveyance  of  (he  said   goods.     The  verdict  having  found  that  it  was 
agreed  between  the  said  owners  and  the  said  assurers  on  the  said  ship  or  ree- 
sel,  but  not  by  the  said  assurers  on  the  freight,  that  the  plaiotifls  in  error  (de- 
fendants below)  should  sell  the  ship  and  receive  the  produce,  and  should  also 
receive  the   freight  of  the  cargo  for  the  use  and  benefit  of  all  persons  who- 
shoiild  be  found  to  be  entitled  thereto  respectively,  then  found  that  as  well  the 
iassurers  on  the  ship  as  the  assurers  on  the  freight  had  severally  paid  the  own- 
ers for  a  total  loss  of  100/.  per  cent,  on  the  said  valuation  on  both  the  ship 
and  tbe  frieght;  and  that  the  assurers  on  ship  paid  the  total  loss  on  the  ship  be- 
fore the  assurers  on  freight  paid  the  lesson  the  freight;  that  the  plaintifl^    in 
error  afterwards  &c.  sold  the  ship  and   recieved  the  money,  and  afterwards, 
&c.  paid  and  divided  the  money  produced  by  the  sale  of  the  ship  to  and  a* 
aiongst  the  assurers  upon  the  ship,  rateably   and  in  proportion  to  their  re- 
Sf^ctive  subscriptions  to  the  said  policy  of  insurance  on  the  said  ship;  that 
the  plaintiff  in   error  afterwards,  Slc.   received  for  (he  freight  of  the  said 
goods  certain  sums  of  money,  35/.  16s.  6d.  per  cent,  on  the   sum  insured  on 
the  freight,  and  which  they,  the   plaintiffs  in  error,   held  in  their  possession, 
upon  the  terms  and  for  the   purposes  in  the  said  agreement  mentioned;  that 
as  well  the  assurers  on  the  ship  as  the  assurers  on  the  freicht,  had  respectively 
required  the  plaintifis  in  error  to  pay  to  them  respectively  the  amount  of  the 
said  snm  of  money  so  received  by  them  for  the  freight  of  the  said  goods  as  a- 
foresaid,and  that  the  said  defendant  in  error  having  so  subscribed  the  said  poliey 
of  assurance  on  the  said  ship  for  the  sum  of  3001.  as  aforesaid,  claimed  to  be 

*  If  one  of  aevitat  jointly  interested  in  a  cargo  ^ecta  an  inaaronee  for  fbabenefit  ef  allf 
he  may  give  notice  of  abandonment  for  all;  Hunt  v.  Royal  Exchaoga  Anarance  Con^pasj, 
6  Ml  ikf  S.  47. 
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entitled  to  a  proportion  of  the  money,  &c.  as  aforesaid^  recetred  bj  the  said 
plaiotifis  in  error  for  freight. 

Ddlas,  Chief  Justice^  now  delivered  the  judgment  of  the  Court.     The  case 
came  before  the  Court  on  a  writ  of  error  from  the  King's  Bench.     It  is  un* 
necessary  to  state  the  facts  in  detail,  as  they  will  be  found  fully  and  accurate*  [  481  ] 
ly  set  forth  in  the  report  of  what  passed  on  the  original  argument  in  the  court 
below.     It  will  be  sufficient  on  the  present  occasion  to  observe,  that  there  had 
been  two  separate  insurances,  the  one  on  ship  and  the  other  on  freight.    The 
ship  had  been  captured  and  recaptured  in  the  course  of  the  voyage,  and  had 
ultimately  earned  freight.     There  having  been  an  abandonment  of  ship  to  the 
underwriters  on  ship,  and  of  freight  to  the  underwriters  on  freight,  the  quea* 
tioo  to  be  determined  by  us  arose,  whether,  upon  such  abandonments,  the 
•bandonment  of  ship  includes  freight,  and  entitles  the  underwriters  on  ship  to 
the  freight  also,  wholly  and  exclusively  .under  that  abandonment,  or,  whether 
the  underwriters  on  freight  are  entitled  to  the  freight,  as  having  insured  the 
freight  apecitically,  and  having  from  the  assured  an  abandonment  of  such 
freight  under  the  insurance  so  made.   This  question  has  been  long  depending, 
but  always  avoided,  because  in  former  cases  not  necessary  to  be  decided,  it  has 
at  last  been  determined  by  the  Court,  from  whose  judgment  error  is  now 
brought,  in  which  three  of  the  learned  judges  held,  that  an  abandonment  of 
riiip  included  freight;    and  a  difierent  opinion  was  delivered  by  Mr.  Justice 
SaileTy  who  considered  that  an  abandonment  of  freight  gave  the  abandonee  a 
right  to  such  freight  as  a  subject-matter  of  insurance,  separate  and  distinct 
from  that  of  the  ship,  with  reference  to  contracts  on  policies  of  insurance.     It 
would  l>e  an  idle  parade  and  a  waste  of  time  to  go  into  the  subject  at  large, 
fiiUy  treated  of  as  it  is  in  all  the  elementary  works  on  insurance  law,  and  more 
particularly  as  the  printed  report  to  which  we  have  already  alluded  contains  all, 
m  point  of  anthority  and  observation,  that  can  properly  belong  to  the  question. 
We  shall,  therefore,  merely  advert  to  the  general  grounds  on  which  the  argu- 
ment has  proceeded,  and  on  which  the  decision  must  now  depend.     1st.  It  is 
not  denied  that  generally  speaking,  an  assi^ment  of  ship  includes  freight;  but 
it  is  said  that  it  does  so,  because  such  is  the  natural  effect  and  consequence  ot 
auch  assignment,  where  there  is  no  agreement  between  the  parties  to  the  con- 
trary *,  whereas,  in  cases  of  abandonment  under  insurance,  such  agreement  is  to 
be  implted  from  the  practice  of  making  separate  insurances,  which  the  law  of 
this  country,  difiering  in  this  respect  H-om  the  law  of  other  countries,  permits; 
and  that  the  law  therefore  keeps  the  interest  of  the  parties  separate  and  dis- 
tinct, giving  to  the  underwriters  on  ship  the  ship  abandoned,  and  the  freight  to 
the  underwriters  on  freight  abandoned.     That  such  a  practice  has  prevailed  is 
undoubtedly  true;  but  there  is  a  fallacy  in  confounding  the  fact  of  that  prac- 
tice with  the  legal  effect  of  a  contract  for  insurance      It  is  the  practice  itself 
that  raises  the  legal  question.     To  make  the  practice  decisive  of  the  law,  it 
would  be  necessary  to  go  further  and  to  show  a  practice  of  settling  losses  in  con- 
Ibrmtty  to  it,  and  that  the  underwriters  on  ship  have  never  claimed  the  freight, 
and  the  underwriters  on  freight  have  constantly  received  it.     Such  a  practice, 
iC  of  sufficient  prevalence  and  notoriety  to  raise  the  presumption  of^  general 
knowledge,  which  shows  the  understanding  of  parties  with  reference  to  which 
Ihey  must  betaken  to^eal,  would  therefore  form  the  basis  of  the  contract  be- 
tween those  who  were  respectively  privy  to  it.     But  it  was  admitted  in  the  ar- 
gument in  the  court  below,  and  adverted  to  upon  the  bench,  and  has  again  been 
Admitted  in  the  argument  here,  that  there  has  been  no  such  settled  practice; 
but  that,  on  the  contrary,  the  question  has  altogether  hitherto  been  the  subject 
ef  controversy,  the  underwriters  on  ship  having,  in  every  instance,  resisted  the 
claim  of  the  underwriters  on  freight,  asserting,  that  the  freight  belonged  to 
themselves  as  owners  of  the  ship,  on  the  abandonment  being  made.     It  is  not 
petended  that  there  has  been  any  actual  agreement  to  the  contrary  in  this 
caae,  and  it  seems  to  follow,  of  course,  that  no  such  agreement  can  be  imphed 
from  the  mere  practice  of  insuring  separately,  when  we  find  that  the  practice 
Hepi  with  the  fact  of  so  tnauriog,  and  ibe  efieet  ef  iuch  fact  btfs  coimtvotly 
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[  482  I  been  matter  of  dispute.  We  have  dwelt  on  this  the  more,  becatue  we  oUierrm 
that  in  the  court  below,  the  argument  was  maiuly  pressed  on  the  gronod  tliat 
such  an  argreement  was  to  be  implied,  which  we  think  it  cannot  be  for  th« 
reasons  which  we  have  given.  It  then  becomes  our  business  to  inquire,  tber« 
being  then  no  actual  or  implied  agreement  between  the  two  sets  of  insurem, 
what  in  point  of  law  is  the  efiTect  of  the  contract  into  which  they  have  respec- 
tively entered  with  the  owners.  We  say  the  two  sets  of  insurers,  because  it 
Is  not  necessary  to  consider  the  consequence  of  a  separate  insurance  and 
abandonment  of  freight  between  the  insurers  on  freight  and  the  assured,  na- 
der  all  circumstances  that  might  possibly  arise  on  the  contract  directly  made 
between  them.  Confiniirg  therefore,  the  consideration  in  the  manner  slated, 
what  is  the  legal  operation  of  the  respective  contracts?  In  resolving  this 
question,  we  put  no  stress  upun  the  fact,  that  freight  passes  under  a  general 
assignment  of  ship,  because  that  appears  to  us  to  be  begging  the  qQestio09 
the  question  [arising  on  a  supposed  distinction,  existing  in  cases  of  abandon- 
taent,  &s  being  different  from  common  transfer  by  the  ordinary  modes.  The 
efiect  of  it  correctly  considered  is  only  to  remit  the  Question  to  the  general  op- 
eration of  law,  supposing  the  distinction  contended  for  to  fail.  jVor  do  we 
place  reliance  on  the  assignee  of  the  ship  becoming  the  owner  of  her,  in  a 
common  case;  for  there  again  the  question  turns  upon  the  asserted  distinctioa; 
neither  do  we  give  weight  to  the  mere  fact  of  separate  insurance,  for  this  alao 
would  be  to  take  that  point  for  granted;  and  they  are  not  separate  but  connec- 
ted, if  made  under  a  general  understanding  that  each  shall  refer  to  and  be 
regulated  by  the  other.  But  the  case  seems  to  us  to  result  to  this:  if,  in  eve- 
ry other  case  of  transfer,  the  freight  follows  the  assignment  of  the  ship;  and 
if  abandonment  be  but  a  different  term  for  assignment,  and  the  same  in  efTect, 
unless  modified  to  a  different  purpose  by  the  agreement  of  parties;  and  if  in 
this  case,  so  far  from  there  being  any  such  agreement,  either  actual  or  to  be 
presumed  in  law,  the  contrary  is  to  be  implied,  the  case  only  amoonlioff  to 
claim  on  one  side,  and  resistance  to  such  claim  on  the  other,  the  reason  taila 
for  taking  this  case  out  of  the  general  law;  and,  consequently,  the  nnderwritera 
on  ship  are  entitled  to  freight.  In  so  deciding,  we  shall  not  break  in  upon  the 
general  legal  principle,  by  engrafting  upon  it  an  anomily  of  doubtful  conve- 
nience, nor  will  the  decision  lead  to  any  difHcuUy  in  future,  as  ship  and  freight 
may  be  made  the  subject  of  one  and  the  same  insurance;  or,  if  there  be  anjr 
practicable  objection  to  this,  of  which  we  are  not  aware,  the  parties  may  con- 
tract with  reference  to  the  law  as  now  finally  settled,  supposing  the  case  to  end 
here.  We  will  merely  further  state,  that  we  have  avoided  going  into  much 
that  has  on  former  occasions  been  closely  or  loosely  applied  to  the  subject) 
having  confined  ourselves,  for  the  reasons  given,  and  which  we  will  not  repeat^ 
to  a  single  and  general  view  of  it.  The  consequence  of  our  opinion  is,  that 
the  judgment  of  the  Court  of  King^s  Bench  must  be  affirmed.— Judgment 
•affirmed. 

(X)  ItcLATivE  TO  SALVAGE.     See  pos/,  tit.  Salvage. 
Salvage  is  the  compensation  that  is  to  be  made  to  other  persons,  by  whose 
assistance  a  ship  or  its  loading  may  be  saved  from  impending -peril,  or  recev- 
'ered  after  actual  loss.     This  compensation  is  known  by  the  name  of  salvage, 
and  at  present  is  commonly  made  by  a  payment  in  monejr;  but,  in  the  infancy 
of  commerce,  was  more  frequently  made  by  the  delivery  of  some  portion  of 
the  specific  articles  saved  or  recovered.     All  foreign  codes  of  maritioM  law, 
both  ancient  and  modern,  contain  provisions  and  enactments  on  this  head.     In 
some  of  them  the  value  to  be  paid  is  fixed  at  a  certain  portion  of  the  articles 
saved,  or  of  their  value,  according  to  their  nature  and  quality,  in  the  circum- 
stances of  the  case.     But  it  is  obvious  that  positive  and  settled  rules  are  little 
:[  483  ]  adapted  to  the  administration  of  justice,  in  varying  and  unsettled  cases;  and 
what  can  be  more  various  and  unsettled,  than  the  degrees  of  labour  experi- 
enced on  the  ocean,  or  the  degrees  of  peril  to  which  persons,  who  engage  in 
the  meritorious  task  of  assisting  the  distressed  on  that  element,  are  at  differ.-. 
•eni  times  exposed?    And  therefore,  in  the  case  of  wreck  or  derelict  at  se% 
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the  lair  of  England,  like  the  law  of  some  other  cou^ries,  has  fixed  no  pQeitm 
rule  or  rate  of  saWage,  but  directs  ooty,  as^a  general  principle,  that  a  reason* 
able  compensation  shall  be  made.  The  legislators  of  all  civilized  and  com* 
mercial  slates,  in  modera  times,  have  laboared  earnestly  to  express,  by  due 
severity  of  punishment;  the  barbarou:i  spirit  of  plundering  the  helpless  and 
distrcMod  mariner,  whose  situation  calls  for  assistance  and  relief;  and  very 
sslutary  provbions  have  been  made  on  this  subject  by  the  wisdom  of  our  own 
parliament.  A  person,  who,  by  his  own  labour  preserves  goods  which  the 
owner,  or  those  entrusted  with  the  care  of  them,  have  either  abandoned  in 
distress  at  sea,  or  are  unable  to  protect  and  secure,  is  entitled  by  the  common 
law  of  England  to  retain  the  possession  of  the  goods  saved,  until  a  proper 
compensation  is  made  to  him  for  his  trouble.  This  compensation,  if  the  par- 
ties cannot  agree  upon  it,  may  by  the  same  law  be  ascertamed  by  a  jury,  in 
■a  action  brought  by  the  salvor  against  the  proprietor  of  the  goods;  or  the  propri- 
etor may  tender  to  the  salvor  such  sum  of  money  as  he  thinks  sufficient,  and, 
apon  refusal  to  deliver  the  soods,  bring  an  action  against  the  sahror;  snd  if  the 
jury  think  the  sum  tendered  sufBcient,  he  will  recover  his  goods,  or  their  val- 
ue, and  (he  costs  of  his  suit.  But  a  person,  even  though  he  may  be  the  lord 
of  the  manor,  cannot  entitle  himself  to  a  claim  of  salvage,  by  taking  poesession 
fd  a  wreck  or  parts  thereof,  against  the  consent  of  those  who  are  at  hand  and 
upon  the  spot,  employed  by  the  owner  of  the  ship  to  save  and  preserve  them. 
And  if  one  set  of  persons  have  taken  possession  of  a  vessel  abandoned  at 
aea,  and  are  endeavouring  to  bring  it  into  port  and  save  it,  another  set  have 
»iio  right  tofinterfere  with  them,  and  become  participators  in  the  salvage,  unless 
it  appears  that  the  first  would  not  have  been  able  to  effect  the  purpose  without 
the  aid  of  the  others.  Nor,  if  a  vessel  be  preserved,  the  cargo  of  which  con- 
sists of  government  stores,  is  the  dispossession  of  the  original  salvors,  by  the 
officers  of  a  king's  ship;  warranted  by  law,  without  reasonable  cause  for  their 
ioterfereoce.  Should,  however,  persons  be  found  in  possession  who,  from 
want  of  experience,  may  be  unfit  to  be  trusted  with  valuable  property,  or  who 
have  been  guilty  of  gross  misconduct,  which  may  render  their  removal  proper  F  ^^^  I 
and  necessary,  the  interference  of  the  king's  officers  may  in  such  cases  be  not 
only  justifiable,  but  even  laudable.  If  the  salvage  is  performed  at  sea,  or  be- 
tween high  and  low  water  mark,  the  Court  of  Admiralty  has  jurisdiction  over  A  "wtiiW 
the  subject,  and  will  fix  the  sum  to  be  paid,  and  adjust  the  proportions,  and  ^j^^'^^ii. 
take  care  of  the  property  pending  the  suit;  or,  if  a  sale  is  necessary,  direct  a  o^t  cfiutst 
sale  to  be  made,  and  divide  the  proceeds  between  the  salvors  and  the  proprie-  invklidiiss 
tors,  according  to  equity  and  reason.  tho  inscra 

^Y)  Relative  to  alteratiOxNs  that  vitiate  the  polict.  P*®**^  ^••k 

1.  Masteas  v.  Miller.    T.  T.  179 J,  K.  B.  4  T.  R.  320;  S.  C.  2  H.     1"  'V'  •^ 

Bl.  141.  Tdln^^ 

Per  Cur.     A  material  alteration  made  without  consent  invalidates  the  in-  incapable 
strument  both  in  law  and  equity,  and  renders  it  incapable  of  being  enforced,  of  bming  sa 
either  according  to  its  original  or  altered  state.  forced,  ei 

See  l5East,3I,32;  4  B.  &  A.  672;  3  Stark.  60.  •*^'JIT'* 

e.  LiANGHORN  V.  CoLOGo:!,  E.  T.   1812.  C.  P.  4  Taunt.  330.  ©"nglLl  or 

Action  upon  a  policy  of  insurance,  which  was  subscribed  by  the  defendant  altersd 
in  the  usual  printed  form,  upon  any  kind  of  goods  and  merchandizes,  and  akoatate. 
upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boats,  and  other  Hesee,  if  a 

furniture  of  and  in  the  good  ship ,  at  and  from  London  to  any  port  or  P*'**y^, 

ports  in  the  Baltic.     No  words  in  writing,  descriptive  of  the  specific  subject  f^J!!^  *" 
of  insurance,  having  at  that  time  been  inserted  in  the  policy,  no  value  was  de*  ,qoq  ^^^ 
dared.     After  the  subscription  by  the  defendant,  the  plaintiff  inserted  in  the  on  gooda, 
policy,  in  the  blank  which  occurs  after  the  printed  words  ^^  shall  be  valued  at,"  withoat 
(striking  out  the  words,)   ^'  100  hogsheads  of  fine  sugar,  60  hogsheads  of  mo-  'F^^(>'*S 
lasses,  and  20  tuns  of  fustic."     The  policy  was  afterwards  signed  by  several  !,„ j  jjJJJ''? 
of  the  underwriters,   with  the  initial  letters  of  their  names  set  against  these  ^^^  ^^ 
words,  to  indicate  their  approbation  of  the  insertion,  and  their  consent  that  the  wardabi 
aasarance  should  be  on  those  asticles;  but  the  defendant  had  not  subscribed  sen  a  ds 


J 
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■eription  ofhis  initialfly  Qor  was  it  proied  that  ho  had  given  anj  verbal  assent  to  this  nddU 
Q  paitica  tiQj,^  There  were  several  counts  in  the  declaration,  laying  the  insnrance  in, 
^yjooA^^  different  ways.  The  second  count  stated  that,  with  the  consent  of  the  undcr- 
th/sobjeet  writers,  the  insurance  was  afterwards  declared  to  be  on  the  goods  specified, 
of  inrar  Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  aHer  Michaelmas 
Alice,  the  Term,  1811,  before  Mansfield,  G.  J.,  it  was  objected,  upon  this  instrument, 
jpoliey  is  vi  ^imt  the  original  policy  was  discharged  by  the  alteration,  and  that  the  defend- 
tiated  aa  ^^^  j^^^  never  subscribed  or  assented  to  the  altered  policy.  It  was  also  urged, 
flSderwri'^  that  this  was  such  an  alteration  in  the  subject-matter  of  the  insurance  as  re- 
fer, who  quired  a  new  stamp  as  a  new  contract,  and  was  not  cured  by  the  statute  35 
did' not  as  Geo,  3,0.63.8.13.  Mansfield,  C.  J.,  nonsuited  the  plaintiff,  reserving  to 
sent  to  the  him  liberty  to  move  to  enter  a  verdict. 

*r*'*Qfi°'i*  ^^^  ^"^'  ^°  ^^^®  case,  as  to  the  main  point,  we  cannot  get  rid  of  the  im- 
L  ^^  J  pression,  that  the  instrument  now  is  different  from  what  it  is  stated  in  the  only 
count  on  which  the  plaintiff  could  have  recovered  at  the  trial.  The  alteration 
is  a  very  material  one.  When  once  a  declaration  of  interest  is  made,  the  pol- 
icy attaches  not  on  any  goods  the  plaintiff  might  put  on  board,  but  on  those 
comprehended  in  that  declaration.  The  instrument,  therefore,  as  to  those  who 
do  not  assent  to  that  declaration  is  gone.  As  to  a  return  of  premium,  suppose 
the  assured  tears  the  seals  off  his  policy,  can  he,  by  his  own  act,  compel  the 
assured  to  return  the  premium?  The  underwriter  has  fulfilled  all  his  part. 
The  assured  can  no  more  compel  the  underwriter  to  return  the  premium  than 
(he  underwriter  can  compel  him  to  relinquish  the  contract.  As  to  the  case  to 
which  this  is  compared,  of  effecting  an  insurance  and  not  putting  any  goods 
on  board,  it  is  understood  to  be  the  implied  terms  of  the  contract  of  insurance, 
that  if  the  goods  are  not  put  on  board,  the  mony  shall  be  returned.  Here  the 
law  avoids  the  contract  by  an  accident  unforeseen  and  unintended,  but  the 
premium  cannot  be  returned;  and  it  rests  with  the  conscience  of  the  defend- 
ant,  whether  he  will  pay  this  money  or  not.     The  law  upon  the  subject  is 

*      l^    **3.  Campbell  T.  Christie,  H.  T.  1817.  N.P.  2  Stark.  64.  S.P.     Laird  v. 


place  of  do  Robertson.  4  Bro.  P.  C.  488. 

oiioation  A  policy  of  insurance  from  Calmer  to  Portsmouth,  was  altered  with  the  con- 

*•■■•*  ^  sent  of  some  of  the  underwriters,  by  inserting  the  words  "  or  Weymouth  ** 
cMrt  tirin  *^®''  Portsmouth-  The  Court  held  that  the  plaintiff  could  recover  on  the 
svMr's  con  ^^^i*^^  policy  against  an  underwriter  who  was  ignorant  of  the  alteration 
PMit.  when  it  was  made,  even  although,  upon  being   informed  of  the  aheration^  he 

said  that  he  would  not  take  advantase  of  it. 
And  the  4.  Forshaw  v.  Chabert.   M.  T.  1821.  C.  P.  3  B.  &  B.  558. 

nme  rnle        Policy  of  insurance  on  ship  and  goods  at  and  from  Cuba  to  Liverpool,  with 
ailbert* *u> ^^^^^y  '"  ^^"^  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
call  at  a     ^^  places  whatsoever,  and  with  leave  to  discharge  and  take  in,  at  any  ports  or 
port,  not  in  places  she  might  touch  at,  without  prejudice  to  that  insurance.     The  insured, 
the  coarse  after  subscription  of  the  policy,  inserted  in  the  the  body  of  it  the  words  '^  with 
of  tbevoy  leave  to  call  off  Jamaica,"  to  which  interpolation  all  the  undenvriters  assented, 
■!•  *V*'**  without  increase  of  premium,  except  the  defendant,  who,  being  out  of  the 
scribed^      way,  was  not  applied  to.     The  captain  sailed  from  Cuba,  with  eight  men  en- 
'      gaged  to  navigate  to  Liverpool,  and  two  to  Jamaica,  being  unable,  at  Cuba,  to 
procure  ten  men  (the  proper  complement  of  the  crew)  for  Liverpool,    He 
then  touched  at  Jamaica  for  the  sole  purpose  of  landing  the  two  men,  and  pro- 
curing others  in  their  stead;  and  having  accomplished  his  purpose,  was  lost  on 
the  voyage  from  Jamaica  to  Liverpool.     The  Court  held,  that  this  was  a  ma- 
terial alteration  of  the  policy,  and  rendered  it  void. 
Bat  an  al     ^-  Clapham  v.  Cologon.  E.  T.  1813.  N.  P.  3  Campb.  382.     S.  P.   Saund- 
temtton  by         ERsoN  V.  SvMONDs.  M.  T.  18i9.  C.  P.    1   B.  &  B.  426.  Re-argued,  3 
one  of  the  id.  l58. 

P"U**'  The  policy  was  originally  filled  up  "  on  the  Three  Sisters,  at  and  from  Ca- 

^cooMtit  of  *  ^o,  if  the  insured,  after  the  policy  has  been  signed,  strike  out  a  warranty  to  eail  at  a 
certain  tim^,  and  insert  a  memurandum  of  an  enlarged  time  in  the  maiginf  ise  Fairiis  T* 
Chriatie,  7  TaiuiU  416;  8.  C.  1  Mooro^  114;  Holt,  3U1  at  N.  P.  contra. 
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diz  and  Seville  to  Liyerpool."    After  it  had  been  signed  bj  the  underwriters,    |  486  1^ 
the  broker  inserted  the  words  "  Tres  Hermanas,  or,''  and  ^<  both  or  either.Vthe  oih«r» 
Several  of  the  underwriters  put  their  initials  to  the  alteration;  but  the  defend- **.••■  ^^^ 
ant  refused  to  do  so.     When  the  broker  effected  the  policy,  he  merely  called  }|'^®  *J*t^ 
the  ship  "The  Three  Sisters,''  without  making  any  representation  aa  to  the  ^^^  ^^  ^^ 
country  she  belonged  to.     In  point  of  fact  she  was  .originally  a  Dane,  and  was  imniatwMU 
purchased  by  the  bankrupt,  a  merchant  at  Liverpool.     While  at  Seville,  on  part,  nnd 
the  adventure  in  question,  he  changed  her  name  to  the  Tres  Hermanas,  man-  ^  ^^^  ^^ 
ned  her  with  a  Spanish  crew,  commanded  by  a  Spanish  captain,  and  put  her^***  '^^ 
under  the  Spanish  flag.     She  was  lost  on  the  voyage  home  by  the  perils  o^inctniiMat* 
the  sea. 

Lord  Ellenborough  said,  the  mere  calling  the  ship  by  an  English  name, 
could  not  amount  to  a  warranty  or  representation  that  she  was  English;  she 
might  have  been  an  Ameaican»  or  an  English  pria^e,  preserving  her  original 
name;  or  a  ship  built  on  the  continent,  whose  name  was  translated  into  Eng- 
ru»h.  No  harm,  therefore,  could  be  done  by  inserting  the  Tres  Hermanas  in 
the  policy,  that  being  a  mere  translation  of  the  Three  Sisters,  So  the  other 
alteration  could  not  vitiate  the  policy,  being  in  an  immaterial  part.  Without 
the  words  "  both  or  either'"  the  ship  had  had  the  option  of  going  both  to  Cadiz 
and  SevvUe,  or  not,  as  it  might  suit  the  exigences  of  the  adventure;  so  that  if 
she  went  to  both,  she  took  them  in  their  proper  order;  and  with  the  insertion 
she  sfiii  would  have  enjoyed  the  liberty  under  the  same  limitation.  The  legal 
operation  of  the  instrument,  therefore,  is  in  no  degree  affected. 
6.  Bates  v.  Gisborne.  H.  T.  1703.  K.  B.  2  Salk.444;  S.  C.  Holt,  469. 

In  case  on  a  policy  of  insurance,  upon  non  asaumpsU  pleaded.     The  case 
was:  Mr.  Crisp,  being  at  the  West  Indies,  sent  a  letter   to  Bates  to  insure  Or  by  tba 
goods  in  the  Mary  Galley,  of  St.  Christopher,  Captain  A.  Hill,  commander,  coment  of 
at  London;  Bates  carried  the  letter  to  Stubbs,  who  wrote   policies,   and   he,  both  par 
by  mistake,  made  the  assurance  on  the  Mary,  Captain  Haslewood,  command-^** 
er,  &c.     This  pol^^y^ihus  made,  was  subscribed   by  the  defendant.     The 
Mary  Galley  was  lost,  and  then  Stubbs  applied  to  the  insurers  to  consent  to 
alter  the  policy,  to  which  they  agreed,  and  the  mistake  was  mended.     It  was 
objected  at  the  trial  that  the  Mary  was  a  stouter  ship  than  the  Mary  Galley^ 
and  that  the  insurers  ought  to  have  an  increase  of  premium  for  the  alteration.    .   ^^^  « 
But  it  was  held  by  Holt,  C.  J.,  that  the  action  well  lay,  and  that  the  mistake    I  * 

might  be  set  right,  and  that  Stubbs  was  a  good  witness  and  he  cited  this  case, 
which  happened  when  Pemberton  was  Chief  Justice:  an  insurance  was  made 
from  Archangel  to  the  Downs,,  and  from  the  Downes  to  Leghorn;  but  there 
was  a  parol  agreement  at  the  same  time,  till  the  ship  came  to  such  a  place; 
and  it  was  held  the  parol  agreement  should  avoid  the  writing.  ^      . 

7.  Robinson  V.  ToBiN.  T.  T.   1816.  N.  P.    1  Stark,  336.  a/thsH^i 

A  policy  is  effected  on  the*p1aintiff's  share  of  goods,  valued  at  500/-;  but  gf  making 
upon  its  turning  out  that  the  plaintiff's  interest  was  larger,  the  words  were  ad- the  altera 
ded  in  the  margin  of  the  policy,  ^^  on  the  plaintiff 'share  of  the  goods,  say  one-tion.  all  is 
fifth,  valued  al  1 ,000/.,"  to  which  the  defendant's  initials  were  subscribed.  *°^*'* 
Lord  Ellenborough  was  of  opinion,  that  at  the  time  of  the  alteration  all  was  in^^^^ 
fieri,   and  that  the  whole  constituted  but  one  agreement. — Verdict  for  the 
plaintiff.  Where  a 

8  SowTELL  v.  Loudon  H.  T.  1814,  C.  P.  5  Taunt.  359;  S.  C.  1  Marsh,  99.  broker,  in 

Action  on  a  policy  of  insurance,  which  was  efiected  the  3rd  of  December,  "trocied  to 
1812,  on  the  ship  Sophia,  at  and  from  Bristol  to  Port  Mahon,  with  leave  to  ®™*  *  P* 
call  at  Gibraltar,  and  take  in  and  discharge  goods  there,  and  with  liberty  to  ,j*oad«"ef 
seek, join  and  exchange  convoy  in  the  English  and  Irish  Channels,  with  or feeieditoa 
without  letters  of  marque.  The  words  "  on  ship  "  were  afterwards  struck  a  ahip,  aod 
through  with  a  pen,  and  the  following  memorandum  was  inserted  on  the  mar-  the  miatake 
ffin  of  the  policy,  signed  with  the  initials  of  the  underwriters:  "  The  interest  'y*  -JJ^'iL 
msured  by  this  policy  is  declared  to  be  on  goods,  as  interest  may  appear,  in-  poiwlnt  of 
elading  all  charges  iucideqt  to  a  loss^  and  to  pay  average  on  each  package^  ^  ^^^^ 
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writonby  as  if  seperately  insured.  London,  7th  December,  1813."  The  plaiotiff  was 
a  meaona  charterer  of  the  ship.  The  ship  had  sailed  from  Bristol  on  the  19th  of  No- 
dom  m  tM  yember,  with  a  cargo,  to  join  convoy  at  Falmouth;  but  owing  to  bad  weather 
™''^^heid     ^^^  °^^  '^^'^  ^^  make  the  latter  port,  and  before  she  arrived  at  Gibraltar  had 


that  no  itop  sustained  the  damage  which  occasioned  the  average  loss  sought  to  be  recover- 

was  BOOM  ed  in  this  action ,  on  the  ground  of  the  concealment  of  a  material  letter  fron^ 

Miy  lo  ran  the  underwriters*     This  letter,  which  was  dated  the  6th  of  December,  18 IS, 

d«r  Uia  ooa  ^i^ng  written  by  the  plaintiff  to  the  broker  who  effected  the  policy,  in  answer  to 

tna?*  ^  some  inquiries  made  by  the  latter  respecting  the  ship,  it  appearing  by  Loyd's 

I  488  1  ^^^^^  ^'^^^  a  ship  called  the  Sophia,  of  Bristol,  had  been  seen  at  sea  without 

^  ^  convoy*     The  letter  was  to  the  following  effect:  ^^  The  Sophia  you  alJode  to 

is  the  vessel  on  which  you  effected  the  insurance,  which   ought  to  have  beea 

on  goods;  be  so  good  as  to  get  this  rectified.     I  chartered  the  brig  (meaning 

the  Sophia),  and  she  was  to  have  gone  to  Falmouth,  as  I  understand,  to  join 

convoy,  but  I  suppose  the  wind  was  contrary,  and  she  could  not  fetch  the  port; 

but  I  know  nothing  about  it  myself"    The  counsel  showed  cause  against  the 

rule,  upon  the  objection,  viz.  that  the  letter  above  recited  contained  intormaCion 

which  ought  to  have  been  communicated  to  the  underwriters;  and  contended 

that  the  vessel  having  been  insured,  ^^  with  or  without  letters  of  marque,^'  the 

plaintiff  had  a  right  to  consider  her  as  a  running  ship,  and  that,  therefore.  It 

was'not  necssary  that  she  should  sail  with  convoy;  but  independantly  of  that,  the 

letter  only  stated  that  she  had  been  seen  at  sea,  not  in  distress  or  danger;  she 

was,therefbre,  so  far  advanced  on  her  voyage,  and  the  risk,  consequently,  rather 

*   diminished  than  increased;  the  conclusion  of  the  letter,  they  said,  proved  thait 

even  this  was  only  conjecture.  The  question,  therefore,  was,  whether  the  insiH 

red  was  bound  to  communicate  every  suspicion  and  surmise  which  arose  in  bis 

own  mind  ?     It  was  denied  that  the  ship  had  a  right  to  sail  without  convoy,  and 

'    contended,  therefore,  that  her  having  been  seen  at  sea  without  convoy  was  a 

material  fact.     It  had  been  observed  by  Lord  Mansfield,  that  in  these  cases 

uberrima  fides  should  prevail;  but  in  this  case  there  appear^  to  have  existed 

no  faith  at  all.     The  Court  being  unanimously  of  opinion  that  this  was  a  ma* 

-  terial  fiict,  and  oaght  to  have  been  communicated,  the  rule  was  made  absolute 

for  a  new  trial.     See  12  East,  471 ;  8  East,  373. 

9.  RoBiifsoif  V.  TowRAT.  M.  T.  1811.   N.  P.  S  Campb.  158;  S.  C.   1  M. 

&S.  218.  n. 
8o,  if  abro  Action  on  a  policy  of  insurance.  On  the  16th  of  October  the  brokers  cal- 
ker,  by  ails  led  on  the  undewriters  to  subscribe  the  following  declaration:  ^*  The  interest 
uke,  ffiiide  attached  to  this  policy  is  hereby  declared  to  be  shipped  on  board  the  Tweeade 
fcribe  the  Yemier  and  the  Neptunus."  The  defendant  and  the  other  underwriters  put 
wbich'ihe  ^^^^'^  initials  to  this  declaration.  However,  it  was  a  mere  mistake  on  the  part 
a^odi  •!«  ^^  ^^^  brokers;  Brandt,  Rodde,  and  Co.  having  no  goods  on  board  eilher  of 
aboard,  he  these  ships,  and  having  given  no  orders  to  declare  upon  them.  On  (he  7th  of 
may  after  November  the  brokers,  being  directed  to  declare  upon  the  America^  calJed 
^*k^'  k  ^P^^  ^^®  underwriters  to  subscribe  a  declaration  to  that  effect. 
wMMof  Lord  Ellenborongh.  I  am  of  opinion  that  that  declaration  of  interest  does 
the  under  '^^  require  any  assent  on  the  part  of  the  underwriters.  They  put  their  ini- 
writera,  li<ds  to  it,  not  for  the  purpose  of  expressing  their  assent,  but  to  authenticate  the 
and  with  declaration,  and  to  prevent  fraud  in  changing  the  subject-matter  intended  to  ba 
oat  a  new  covered  by  the  insurance.  The  contract  between  the  parties  is  complete 
'l^^^be*  '•*^^*'*  ^^'^ ''"^©"'^"ters  have  signed  the  policy;  the  declaration  of  interest  is 
temt  te  be  ^^®  ni^^o  exercise  of  a  power  conferred  upon  the  assured.  It  is  generally  pot 
^n  goods  "P^°  ^^  policy  for  convenience;  but  this  is  not  necessary,  nor  is  there  aay 
by  aaoiher  necessity  for  its  being  in  writing.  There  was  here  a  blunder  in  the  names  of 
uif<*  the  ships  first  declared;  if  this  was  without  fraud  and  without  prejudice  to  the 
underwtiters,  I  think  it  might  be  corrected  without  the  assent  of  the  defendanty 
and  whhout  a  fresh  stamp. 

*  Miatakee  in  policiea  may  be  rectified  by  applioation  to  a  emirt  of  Equity  I  Atk.  54% 

.^ren  after  Ioff«;  ]  Vos.  |f]7:  6  id.  333^  2  Aik.  359. 
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(Z)  Relative  to  the  premiitms.  f  489  \ 

(a)  Of  the  party  liable  Jor. 
1.  Srbe  v.  Clarksox.  T.  T.  1810.  K.  B.  12  East,  507.  S.  P.     De  Ga- 

MENDE  V.  PiGou.  H.  T.   1812.  C.  P.  4  Taunt.  246. 
The  plaintifl*,  in  1808,  had  subscribed  policies  of  insurance,  which  the  de- A.Ubo«g)i im 
iendants  had  efi^ted  as  brokers,  the  premiums  upon  which  amounted  to  559Z.  *  P^^^^J  *J^ 
10s.,  and  had  also  settled  and  signed,  upon  policies  subscribed  by  him  for  ^  always 
tfaeniy  adjustments  for  returns  of  premiums  amounting  to  18(.  leaving  a  balance  anderatood 
due  to  the  plaintiflfof  541/.  lOs.,  for  which  this  action  was  brought.     The  de-andiher« 
feodanfs  insist  that  they  are  entitled  to  deduct  or  retain  out  of  that  sum,  the  sum  ^or«  tacitly 
205/.  I9t.  6(1.  being  the  amount  of  deductions  for  short  interests  and  stipulated  ^''*^ 
returns  of  premiums  for  convoy  upon  the  same  policies  for  the  premiums  on  jj  **^    |jJJJ 
which  this  action  was  brought,  and  which  policies  had  always  remained  in  the  alone  ahall 
defendants'  hands,  and  had  not  been  handed  over  to  their  principals.     There  be  liable  to 
waa  no  evidence  that  the  defendants  had  received  the  premiums  from  their  the  aader 
principals,  nor  had  they  credited  thpir  principals  with  returns  of  premium  for  writer  foe 
convoy  and  short  interest  claimed  by  them.     The  plaintiff  had  allowed  the    |  P*? 
defendants  in  accounts  all  the  returns  on  policies  upon  ships  and  goods  in         ** 
which  they  were  personally  interested,  and  also  all  the  returns  on  policies 
wlncbhave  been  adjusted:  and  the  sct-offor  deduction  claimed  of  200/,  199.  6cl. 
in  dispute  arises  upon  policies  subscribed  by  the  plaintiff,  which  the  defendants 
liave  effected  as  brokers  for  others.    The  defendants  did  not  act  under  any  del 
credere  agency  or  commission.     The  events  entitling  to  the  returns  claimed  had 
happened  before  the  commencement  of  the  present  action;  but  it  was  not  ad- 
mitted by  the  platnlifT  that  the  defendants  were  thereby  entitled  to  deduct  or 
set  off  the  returns  claimed;  that  being  the  question  for  the  opinion  of  the 
Court.     The  plaintiff  insisted  that,  upon  the  events  happening,  the  principals^ 
and  not  the  brokers,  were  entitled  to  the  returns  claimed,  unless  such  returns 
were  adjusted  by  the  underwriters  with  the  brokers;  and  the  defendants  in- 
listed  that,  upon  the  events  happenincr  without  any  adjustment,  or  del  credere 
eommiasion,  they  as  brokers  were  entitled  to  the  returns  as  abatements  out  of 
premiams.     The  question  was,  whether  the  defendants  were  entitled  to  deduct 
or  set  oflT  the  saoi  of  205/.  199  6(1.  ?  If  not,  the  verdict  was  to  stand  for  that 
amount  ;  if  they  were  so  entitled^  a  verdict  was  to  be  entered  for  the  defend- 
ants. 

Lord  Eiienborou^h,  C.  J.  That  makes  all  the  differance.  The  whole  pre- 
miums sued  fbr  might  have  been  stopped  by  the  underwriter  in  the  hands  of 
the  broker;  and  while  the  events  on  which  the  returns  of  premiums  depended 
were  yet  undecided,  his  agency  on  the  part  of  the  underwriters  might  have 
be«n  determined,  and  he  might  have  been  ordered  to  pay  over  the  money. 
Bot  the  broker  is  the  common  agent  of  both  the  assured  and  the  underwriter; 
and  the  underwriter  knows  that  the  broker  is  the  trustee  for  the  assured  as 
long  as  the  policy  remains  in  his  hands,  to  adjust  and  receive  returns  of  pre- 
mium ibr  him  when  the  events  have  happened  on  which  they  are  to  be  made. 
Here  then  the  brokers,  having  notice  that  the  events  had  happened  which  en-  i  ^qq  -i 
titled  the  assured  to  such  returns,  before  they  had  paid  over  the  entire  premi- 
ums to  the  underwriters,  were  eptitied  to  deduct  so  much  from  the  gross 
amotint  of  those  premiums. 

2.  Far  v.  Bell.  E.  T,  1811,  C.  P.  3  TaunJt.  493. 

The  plaintiff,  who  resided  at  Piilau,  procured  A.  Gordon,  who  was  a  young  X**  "*  *■ 
man  just  embarking  in  business,  to  /feffect  the  several  policies  in  question  upon ^antaop 
an  assurance  that  he  would  address  the  ships  to  him,  and  permit  him  to  receive  p^Ms  that 
the  freight  and  reimburse  himself  thereout  to  the  amount  of  the  premiums;  all  if  fair  on 
upon  a  communication  of  this  ptoposal  to  the  underwriters,  they  gave  Gor-  the  aide  of 
don  credit  for  the  premhims.     The  plamtifiT  also  remitted  to  Gordon,  whom  he^he  aaenred 
had  drawn  into  other  transactions  with  him,  bills  on  Thornton  and  Say^6y,J^*JjJJ^.^^ 
which  the  latter  refused  to  accept,  alleging  that  they  waited  for  some  cxplana-  j,,  j„  ^ 
tioti  from  the  plaintiff,  but  that  all  would  be  right,  and  in  the  meantime  offered eomisoD 
in  fl^cemmodate  the  plaintiff  by  accepting  hia  own  bills  fbr  the  like  amouat  ooane  af 
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upon  tho  security  of  thefce  policies,  which  Crordon  accordingly  doposiCed  in 
their  hands;  the  plaintiff,  instead  of  consigning  his  ships  to  Goidnn,  as  he  had 
promised,  consigned  them  to  Thornton  and  Eayley,  and  assigned  the  ffei|^ 
to  them,  so  that  Crordon  was  left  destitute,  as  weU  of  the  neaas  of  receWmg 
the  loss  on  the  Vigilant  and  returns  of  premium,  as  of  the  expected  funds  to 
arise  from  the  freight  for  the  payments  of  the  premiums  to  the  underwrifcem. 
The  defendant,  therefore,  claimed  to  set  off  the  premiums  which  he  had  never 
received  against  the  loss  and  returns  to  which  be  was  liable.  The  jury  thinks 
in^  that  when  the  underwriters  sign  a  policy,  and  thereby  acknowledge  the  re* 
ceipt  of  the  premium,  the  account  is  finally  closed  between  the  assured  aad 
the  underwriters,  found  a  verdict  for  the  plaintiff.  The  Court  were  all  of 
opinion  that  there  ought  (o  be  a  new  trial.  The  jury  were  strongly  impreaaed. 
in  this  case,  as  they  were  m  the  case  of  Mavor  v.  Simeon,  with  the  general 
doctrine,  that  the  transaction  is  closed  when  the  underwriter  writes  his  re^'eiirt^ 
and.  that  he  cannot  say  the  premium  has  not  been  paid.  But  tlie  plaiociflT 
knew,  as  appeared  by  his  own  letters,  that  Gordon  was  perfectly  unable  to  pajr 
these  premiums.  The  plaintiff  had  prevailed  on  him  to  effectuate  these  po- 
licies, in  effecting  which^  he  knew  that  Gordon,  according  to  the  commotk, 
course  of  business,  had  got  receipts  for  this  immense  sum,  and  he  knew  thai 
the  defendant  must  give  these  receipts  The  plaintiff  knew  that  Gordon  had 
no  fund  out  of  which  that  money  could  have  lieen  paid.  He  knew  that,  ac^ 
cording  to  the  common  course  of  business  though  receipts  were  to  be  girea 
by  the  underwriters,  who  subscribed  the  policies,  yet,  in  fact,  no  Bwoey  bad 
ever  passed  between  the  onderwriters  and  the  broker;  he  knew  he  had  pro* 
mised  the  broker  to  put  in  his  banc's  the  proceeds  of  the  cargo  of  the  VigiV. 
ant,  and  that  he  should  also  receive  the  freights  of  the  other  three  shipa:  and 
then,  with  regard  to  the  freights,  he  had  given  the  freights  of  these  three  ^ips 
to  Thornton  and  Bailey;  they  became  the  assignees  of  the  ships,  and  received 
the  freights;  and,  therefore,  the  plaintiff  knew  that  the  broker  never  paid  tho- 
premium.  Knowing,  then,  that  Gordon  received  the  receipts,  and  that  ha 
never  would  pay  the  premium,  he  brings  actions  in  this  court  to  recover  back 
premiums  which  he  knew  never  were  paid.  So  that  this  is  a  roonstrout  propo- 
sition on  the  part  of  the  plaintiff,  who  says  by  this  action  against  the  uiider«» 
writers  ,returii  me  that  premium  which  you  never  received,  but  which  yoa 
ought  to  have  received,  and  which  you  would  have  received  if  1  had  not 
cheated  the  broker,  by  promising  him  this  fund  oQt  of  which  he  was  to  pay 
the  premium,  and  then  diverting  it  into  another  channel.  It  is  impossiblf  thai 
that  can  be  supported,  and  therefore  there  must  be  a  new  trial. 

3.  Moris  v.  Simeon.  E.  T.  1810.  C.  P.  3  Taunt  497. 
The  plaintiff  declared,  that  in  consideration  that  he  had,  before  that  tima, 
as  an  insurer,  underwritten  certain  policies  of  assurance  as  to  certain  aunia 
therein  subscribed  against  his  name,  on  the  ships  and  merchandises  in  thoea 
policies  specified,  without  receiving  the  premiums  therein  inentioned,  the  de« 
fendant  undertook  to  pay  him  so  much  as  the  premiums  amounted  tp  upon  re- 
quest. There  were  also  a  count  for  interest,  and  the  usual  money  counts.  It 
appeared,  that  the  defendant  having  long  employed  Haynes,  a  broker,  to  af- 
fect insurances  for  him,  and  the  broker  being  considerably  indebted  to  him  oa 
the  balance  of  accounts,  and  the  defendant  much  suspecting  his  circomalanceay 
it  was  agreed  between  ihem,in  order  to  keep  the  broker  from  bankruptcy, 
and  to  liquidate  his  debt  due  to  the  defendant,  that  Haynes  should  coolilHia  to 
effect  insurances  for  the  defendant  as  usual,  and  should  debit  him  with  the  pre* 
miums,  but  should  lodge  all  the  policies  in  the  defendant's  hands^  and  permit 
him  to  receive  the  losses  and  returns  of  premium.  The  broker  accordiogiy 
effected  policies  with  the  various  persons,  the  premiums  on  which  amounted 
to  12,000/.,  and,  amongst  others,  with  the  plaintiff,  none  of  whom  ever  receiv^* 
ad  the  premiums,  but  credited  the  broker  with  the  amount.  The  b»okac« 
lodged  the  policies  in  the  hands  of  the  defendant,  who  never  paid  tha  broker 
the  premiums  This  course  of  dealing  continued  until  the  premiuma  (or 
vhicb  Haynes  credited  the  defendants  exceeded  (ha  balanca  io0  to  hiaabj^^ 
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tool.  The  iefettdaol  tbeo  ceased  to  employ  -Heyaea  to  effect  any  more  pel- 
ietes.  It  wascootended  for  the  defeodant,  that  the  plainl iff  having  ackowl. 
edged  on  the  face  of  the  policies  the  payment  of  the  premium,  was  estopped 
§ox  demifig  them  egaaost  the  underwriter.  If  he  chose  to  fpive  credit  to  the 
brokfM^ytbat  waa  at  bis  own  risk;  but  to  the  broker  alone  could  he  resort  for 

Eyment^  if  he  did  not  insist  upon  leceiviog  it  at  the  time  of  executing  the  po* 
y.  If  this  were  not  so,  there  would  be  an  end  to  the  whole  system  of  un- 
4erwriling>  The  special  jury,  unwilling  to  subvert  so  important  a  branch  of 
tfMie,  loiHid  a  verdict  for  the  defendant.  On  a  rule  nm,  for  setting  aside  the 
verdiet,  counsel,  on  showing  cause  as  to  the  special  contract,  stated,  as  to  the 
first  count,  there  was  no  evidence  whatever  of  any  such  contract  being  made 
m  ftct,  and  it  was  not  a  contract  which  could  arise  by  implication  of  law;  frr 
the  contract  which  the  law  would  imply  must  be  according  to  the  usage  of  the 
trade,  and  the  usage  of  the  trade  was  directly  in  opposition  to  any  such  prac-* 
lice.  Ha3faes  was  employed  to  effect  insurances  after  the  arrangement  bet- 
ween hiiD  and  the  defendant  precisely  in  the  same  way  as  before.  There  was 
ao  alteration  ia  the  manner  of  doing  business;  no  communication  on  the  sub- 
ject was  made  by  Haynea  to  the  underwriters;  if,  therefore,  the  balance  of 
l^oiiems  upon  the  statement  of  acconnta  between  Haynes  and  the  defendant 
liad  Iseen  in  favour  of  Haynes,  his  asst^^nees  (he  having  been  a  bankrupt) 
would  have  had  a  right  to  recover  part  ofthi^  balance  (f  premiums  from  them  [  493  3 
The  defendant  did  not  create  these  voyages  and  cargoes  for  the  purpose  of 
gpsltiag  asooey  from  the  underwriters;  he  was  proceeding  in  his  ordinary  course 
of  Jiis  OMfchandize,  and  caused  Haynes  to  proceed  in  the  same  way,  making 
only  this  aheration,  that  he  required  permission  to  receive  the  losses  himself 
which  He  had  aright  to  do;  Dalzell  v.  Mair,  Campb.  6^'i.  was  precisely  simi- 
lar. This  is  not  the  case  (to  which  the  opposite  counsel  compared  it)  of  a 
autm  who, suspecting  his  creditor,  makes  a  large  purchase  of  him,  as  in  Mark- 
in  v«  Pewtress,  4  Burr.  3476.  with  intention  to  set  off  the  prices.  AH  the 
eases  prove  this  princijde,  that  the  contract  of  assurance  is  a  contract  between 
the  assured  and  the  broker,  not  between  the  assured  and  the  underwriter;  and 
(he  tuvgein  is  such,  that,  in  the  language  of  Buller,  J.,  in  Grove  v.  Dubois, 
1  T.  R.  135.  it  makes  no  difference  wl^ther,  at  the  time  of  msking  the  poir- 
cy,  the  underwriter  knew  the  principal  or  not;  he  trusted  to  the  broker,  and 
credit  was  given  to  him,  not  to  the  other. 

Lewreace,  J.  That  case  turned  out  in  eflTect  of  a  del  credere  commission. 
Yett  say  there  is  a  distinct  contract  between  the  broker  and  the  underwriter; 
bat  if  the  assured  be  not  a  party,  how  could  he  sue  on  the  loss?  The  argu- 
aaent  requires  that  at  least  this  shouki  be  a  tripartite  contract;  for  the  under- 
writer engages  to  pey  a  loss  and  to  return  the  premiums. 

(6)  Rtiium  of, 
1.  SrBVBNs  V.  &?ew.  M.T.  1761.  K.  B.  3  Burr.   1739;  S.  C.  1    Bl.   Rep. 
Sid.     S.  P.    Tteie  v.  Flbtcber.  M.  T.  1777.  K    B.  Cowp.  668. 
Doug.  o88. 

Speeial  case  reserved,  upon  an  action  for  money  had  and  received  to  the  Jj»  »"  «•••• 
flaintitf 'suse,  brought  by  the  plaintiff,  the  insured,  against  the  defendant,  the  ^l^^'^^^^'^ 
inaorer,  fer  a  return  of  part  of  the  premium.     It  was  an  insurance  upon  a  ship  i^^^  began 
at  five  |^<neas  percent.,  lost  or  not  lost,  at  and  from   London  to  Halifax,  in  tbera  Aall 
Nora  Scotia,  warranted  to  depart  with  convoy  from  Portsmouth  for  the  voy-  be  a  retara 
•ge«  that  is  te  say,  the  Halifax  or  Louisburgh  convoy.     Before  the  ship  ar-ofp^ 
nved  at  Portsmouth  the  convoy  was  gone.     Notice  of  this  was  immediately  "'»*°*- 
given  by  the  insured  to  the  underwriter,  and  at  the  same  time  he  was  also  de- 
sired either  to  make  the  long  insurance,  or  to  return  part  of  the  premium.— « 
The  jury  find  that  the  usual  prenuum  from  London  to  Portsmouth  is  one-and- 
a-half  per  cent.     Tiiey  also  find  it  is  usual  for  the  underwriter  in  such  like 
cases  to  return  part  of  the  premium,  but  the  quantum  is   uncertain  (and  the 
quantuna  must  in  its  nature  be  uncertain,  because  it  depends  upon  uncertain 
circumstances).     It  is  stated  that  the  plaintiff  made  an  offer  to  the  defendant 
of  allowing  him  to  retain  ona-aad^*4ialf  per  9#Bt*  Ibr  the  risk  be  had  rup  on 
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Aich  part  of  th«  voyage  as  was  performed  uader  the  poticfi  viz.  fixMn  Loodofl 

to  Portsmouth. 
[  493  ]       Lord  Mansfield.     I  had  not  at  the  trial>  nor  have  now  tbe  least  doubt  upon 
4hi8  question  mjrself.     These  contracts  are  to  betaken  with  great  latitude ; 
Ihe  strict  letter  of  the  contract  is  not  to  be  so  much  regarded  aa  the  object  aad 
intention  of  it.     Equity   ii^plies  a  condition  that  the  insurer  shall  not  receive 
the   price  of  running  a   risk  If  he  run  none.     This  is  a  ooatract  wilhoat^ttiy 
consideration  as  to  the  voyage  from  PoKsmouth  to  Halifax;  ibr  he  intended 
to  insure  that  part  of  the  voyage,  as  well  as  the  former  part  of  it,  and  has  aoC. 
Consequently,  the  insured  received  no  consideration  for  this  proportion  of  his 
premium;  and  then  this  case  is  within  the  ffenerai  principle  of  action  for  motte^f 
had  and  received  to  the  plaintiff's  use.     I  do  not  go  upon  the  usage;  for  tbo 
usage  found  is  only  that  in  like  cases  it  is  usual  to  return  a  part  of  the  premion^ 
without  ascertaining  what  part.    If  Ihe  risk  is  not  run,  though  it  is  by  theneg-» 
lect,  or  even  the  fault  of  the  party  insuring,  yet  the  insurer  shall  not  retain  t£e 
premium.     It   has  been  objected,  that  the  voyage  being  begun,  and  part  oT 
the  risk  being  already  run,  the  premium  cannot  be  apportioned.     Bat  I  can 
iee  no  force  in  this  objection.     This  is  not  a  contract  so  entire  thai  there  can 
be  no  apportionment;  for  there  are  two  parts  in  this  contract; and  the  premtmn 
may  be  divided  into  two  distinct  parts,  relative,  as  it  were,  to  two  distioGt  voy** 
ages.     The  practice  shows  that  it  has  been  usual  in  such  like  cases  to  return 
a  part  of  the  premium,  though  the  quantum  be  not  ascertained;  and  indeed 
the  quantum  must  vary  as  circumstances  vary,  so  that  it  never  can  have  beea 
fixed  with  any  precise  exactness.     But,  though  the  quantum  has  not  been  as- 
certained, yet  the  principle  is  agreeable  to  the  general  sense  of  mankind. 

Mr.  Justice  Dennison.  It  is  most  equitable  that  the  defendant  shottld 
only  retain  tb^  premium  for  such  part  of  the  voyage  as  he  has  ran  any  risk;  ib» 
insured  has  «  right  to  have  the  other  part  restored  to  him.  This  is  agreeable 
to  the  general  principle  of  actions  for  money  had  and  received  to  the  use  of  the 
plaintiS*;  where  the  defendant  has  no  right  to  retain,  he  must  refund  iL 

Mr.  Justice  Foster.  There  is  no  consideration  for  the  remainder  of  the 
premium;  for  in  the  voyage  from  Portsmouth  to  Halifax  no  risk  was  run  by 
the  insurer,  who  only  insured  the  voyage  wiih  convoy;  therefore  he  has  no 
right  to  retain  the  premium  for  this. 

2.  Feise  v.  Porkman.  M.  T.  1812.  C.  P.  4  Taunt.  640. 
Miireprtt         Action  upon  a  policy.     The  plaintiff  proved  the  subscription  loss  and  inter' 
wUIioik''     est ;  and  the  defendant  rested  his  case  upon  a  misre presentation  made  to  the 
fraod,  vaea  ^^^^  underwriter  at  the  time  of  effecting  the  policy,  to  whom,  as  it  was  awora 
tiDg  ■  poll  hy  the  broker,  the  plaintiff  had  stated  that  the  ship  had  both  an  Enfflisk  licence 
eyentitlee  and  a  French   imperial  licence;  whereas  the   fact  was,  that  the  ship  had  an 
the  auored  English  licence  and  a  French  pass  from  Cuxhaven,  which  enabled  her  to  come 
of  prfT*"™  ^^^^^  **^.®  ^^^^  ^*^°™  Hamburgh,  and   also  enabled   her  to  put  to  sea  without* 
'iDiam.*       molestation  at  Cuxhaven,  but  by  no.  means  operated  as  a  licence  to  her  trade 
I  494  1   ]^ith  England;  and  it  was  sworn   that  the  circumstance  of  having  a  French 
imperial  Hcence  made  a  considerable  difference  in  the  anount  of  the  premium 
of  insuring  such  a  voyage  at  the  time  when  the  policy  was  effected.   The  jury 
found  8  verdict  for  the  defendant. 

Gibbs,  J.  Where  there  48  fraud  there  is  no  return  of  premium;  hot  upon 
a  mere  misrepresentation  without  fraud,  where  the  risk  never  attached,  there 
must  be  a  return  of  premium.  This  buisn^&s  is  conducted  on  the  part  of  the 
assured  with  the  utmost  imprudence;  these 'transactions  are  done  by  parol 
between  the  plaintiff  and  defendant,  the  broker  only  present;  end  on  which 
side  his  interest  leans,  if  he  be  dishonest,  all  know;  as  long  as  it  is  the  law  we 
must  admit  it;  but  this  is  one  among  other  proofs  of  the  mischievous  tendency 
of  admitting  parol  evidence  of  what  passes  at  the  time  of  making  written 
instruments  to  control  them.  It  is  clear  that  the  plaintiff  is  not  entitled  to  a 
new  trial  on  the  first  ground;  I  think  it  is  equally  clear  that  the  plaiBt;fi*iteiiti* 

*  When  the  assured  fails  from  an  exception  in  rttc  policy,  express  or  implied,  thcve  caa 
iLe:ao  return  of  premium;  aee  Gladsteao  v,  King»  J  M.  a  &  35. 
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ttBdl-to^ft(6r  taw  Tercet  on  the  count  for  lirion^y  [bad  and  received  tor  the  pre-* 
niiani;  but  as  the  return  of  the  premium  was  not  claimed  at  the  triat,  that  can- 
not be  done  without  the' defendant's  consent;  upon  the  other  counts  thever-'^<>  *▼*' 
dicimnBtbe  for  the  defendant;  if  the  defehdant  will  not  consent,  the  Court  ^^^^  j|]^'' ^^* 
moat  grant  a  new  triat  genera)}y.  „*  iJ^*°  * 

3  Prnboh  v.  Lbe.  M.  T.  1800 .  C.  p.  2  B.  &  P,  530.  grooDd  that 

In  aarngmfni  on  a  policy  of  insurance,  with  a  count  for  money  had  and  re-  th*  risk  n« 
ceived;  the  defendant  had  not  paid  any  money  into  court.     The  defence  was,  ▼«'  com 
that  the  ship  was  not  seaworthy;  on  which  point,  without  any  direct  evidence  "•■«•<'» 
of  firaad,  the  case  was  submitted  to  the  jury. — General  verdict  for  defendant.  c^Hk^** 
It  was  not  intimated  to  the  jury  that  the  plaintttf  was  entitled  to  a  verdict  for  a  j,T,p'y  |^| 
FBtttm  of  premium.     On  an  application  to  the   Court,  it  was  holden  that  the  the  plaintiff 
pfaintiflr  was  entitled  to  a  verdict  for  the  premium  on  the  count  for  money  had  i*  entitled 
•ad  received;  but  the  Court   hoped  that  in  future  the  counsel  would  in  his'^*  retnrn 
opening  demand  the  premium  in  every  case  where  it  was  intended  to  insist  ^nd'^tbo'*''* 
«pon  it  (m  failure  of  his  claim  for  the  loss.  il,^  pUioiiflT 

4.  RoTHWELL  V.  CooKB,  M.  T.  1727.  C.  P.  IB  &  P.  172.  S.  P.  Steven- hit  not 
aow  v.Sifow.  M.  T.  1761.  K.  B.  3  Burr.  1237;  S.  C.  1  Bl.  Rep.  315.    memionea 

The  policy  was  on  a  ship  ''at  and  from  Hull  to  Bilboa,  warranted  to  depart  1^  i"  h** 
(rom  England  with  convoy."     The  ship  sailed  from  Hull  to  Portsmouth,  an<l^^f  ^e  » 
tbettce  departed  with  convoy,  which  not  being  direct  fbr  Bilboa,  she  afterwards  ^g^jil^^^'i^ 
left  and  was  captured;  the  warranty  not  having  been  complied  with,  then  when 
ptaiaitfl^ would  have  been  nonsuited;  but  it  was  insisted  that  he  was  entitled  to  there  it  a 
a  verdict  for  the  premium^  which  was  found  accordingly.     On  motion  to  set <^ovnt adopt 
•side  this  verdict,  ^i^      . 

Eyre,  C.  J.,  said:  The  verdict  now  stands  for  the  return  of  the  whole  pre-     u^^  ^^^ 
ntam,  and  the  question  is,  whether  it  should  stand  for  the  whole,  for  none,   or    r  495  n 
lor  a  part?     If  tor  a  part,  I  do  not  know  how  it  is  to  be  settled;  it  must  de- tains  twoj 
pend  on  there  being  or  not  being  some  rule  to  be  found  to  direct   us  in  mak  distinct 
ing  the  dectston.     Certain  it  is,  that  if  the  ship  had  been  lost  in  coming  round  naks  and 
to  Portsmouth,  the  underwriters  would  have  been  liable;  it  is  not,  therefore,  •''^  ^*)\ 
reasonable  that  they  should  have  been  so  liable  without  retaining   a  proper-  gSTrisk 
tienofthe  premium*     You  should  inquire  whether  there  is  any  rate  of  pre-^niv  Ims 
minm  among  the  underwriters  from  Hull  to  Portsmouth,  and  whether  the  began, 
preminm  has  ever  been  apportioned  where  there  has  been  only  one  insurance,  there  shali 
Wftheot  distingoishing  the  diflerent  risks  in  the  policy.     If  you  can  find  any  !*•  ■»*  "P 
nrie,  I  recommend  you  to  adopt  it;  but  if  you  cannot  agree,  I  think  ^^®  {IJ*^t*of  iha 
whole  precaium  ought  not  to  be  returned;  and,  therefore,  the  present  verdict  pi^^^i^g^^ 
anat  be  aet  aside,  and  the  case  go  to  a  new  trial. — Rule  absolute. 

6.  LoRMBR  V.  Thomlines.   H.T.   1781.  K.  B.  Doug.  585.  Bai|ira 

^   The  plaintiff  declared  that  the  defendant,  in  consideration  that  the  plaintiffahip  ia  mm 
at  his  request  had  under%vrittcn  several  policies  of  insurance  as  to  certain  *'^^  agtitnst 
earns  of  money  therein  subscribed   against  his  name  on  the  ships,  merchan-  "'^'i"* 
dizea,  and  other  things  therein  respectively  specified,  without  receiving  the  g,p„,|,^  ^ 
fall  premiums  therein  mentioned,  undertook  and  promised  to  pay  the  plaint  iff  a  specified 
ao  much  money  as  the  premiums  therein  mentioned  to  be  paid  to  him  amount-  rate  per 
ed  to,  with  an  averment  that  they  amounted  to  40/.     There  was  another  count  monih,  ma 
for  401,  for  moeey  had  and  received  by  ihe  defendant  to  the  plaintiff's  use.  ||^"*^* 
The  deftndant  pleaded  non  assumpsit  as  to  all  except  the  sum  of  S/.,  upon  ^^^^  ^^» 
which  plea  issue  was  joined;  and  as  to  the  Si.  he  pleaded  a  tender,  and  paid  ^he  ly^ 
that  sum  into  the  court.     Upon  the  plea  of  tender  issue  was  also  joined.    The  eeaae  be 
The  jury  found  a  verdict  for  the  defendant  upon  the  tender,  and  for  the  plain- for©  the  cad 
tiff  itpoH  the  other  issue   for  the  sum  of  15/.,  subject  to  the  opinion  ^^  ^**®  °*^  *^|?L  t^ 
Court,  whether  he  was  entitled  to  recover  that  sum  of  151.  or  the  sum  ol  3/.  JJ""{,,„^ 
only,  upon  a  case  which  stated  in  effect  as  follows:  the  plaintiff  had  under- ii,^  ^^^^  1^ 
written  ^00/   upon  a  policy  effected  at  Newcastle  (which  was  ^et  forth  verba-  a  atoran, 
tiiD  in4he  case),  wherelty  the  ship  the  Chollerford  was  itisored  against  cap- there  aball 
ture  by  the  enemy  for  twelve  montha,  and  also*  against  coasting  the  trade  be-h®»oapper 
tmeo  JLeitb  and  the  lale  of  Wight^  beginning  13tfa  of  Mvrch,  1779)  and  end-  ^M^aaaai 
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aor  ret«m   iag  the  Idth  of  (hd  ftame  month,  1^80.     lo  the  hody  of  the  poUef  it  wu  tAftt* 
®|[P''^"'**^e(fthat  the  insurers  confessed  themselves  paid  the  consideretion  due  unto 
tnctlroiiis  ^^^"^  hy*  the  assured,  at  and  after  the  rate  of  15s.  percent,  per  month.     At 
•atire.         ^^^  bottom,  opposite  to  the  plaintifT's  subscription,  was  written,  ^'  premittm  re- 
ceived 16th  of  March,  1779;"  and  on  the  back  was  indnnied  "  Neweoatlep 
15th  of  Marchf  1779.     Mr.  John  Gaul  Tomlinson,  on  his  ship  the  Choller- 
ford,  himself  master,  twelve  months  in  the  coast iag  trade,  at  and  between 
Leith  and  the  Isle  of  Wight,  beginning  the  13th  of  March,  1779,  ^nd  efidiog 
the  ]'2th  of  March,  1780.     At  ld«.  percent,  per  month,  18i."     The  prefniuoi 
was  not  paid,  though  expressed  in  the  policy  to  have  been  paid,  it  being  the 
usage  in  Newcastle  not  to  pay  the  premium  at  the  time  of  making  the  kiaiH 
ranco,  but  at  various  times  after  the  policies  are  effected,  and  aometimee  nei 
for  twelve  months  afier.     The  ship  was  lost  in  a  storm  within  the  first  two  of 
the  twelve  months  for  which  the  insurance  was  made,  and  the  defendant  tea- 
f  496  ]  dered  to  the  plaintiffs/,  as  the  premium  for  two  months.    The  case  then^atee 
contradictory  evidence  given  by  witnesses  on  both  sides,  as  to  what  had  been 
done  at  Newcastle  in  similar  cases,  but  the  Court  of  King's  Bench   was  of 
opinion  that  it  ought  not  to  have  been  received.     After  the  coonsel  for  the  de* 
fondant  had  been  heard,  the  plaintiff's  counsel  was  prevented  by  the  Couit 
from  proceeding. 

Lord  Mansfield  said,  this  is  a  mere  question  of  construction  on  the  faoe  of 
the  instrument,  and,  therefore,  parol  evidence  should  not  be  admitted  to  ex« 
plain  it.     It  is  an  insurance  for  twelve  months  for  one  gross  sum  of  18/.  Thej 
have  calculated  this  sum  to  he  at  the  rate  of  1 5s.  per  month|  but  what  waa  lo 
*  be  paid  down?     Not  158.  for  the  first  month,  and  so  from  month  to  month;  hot 

18/.  at  once.  Two  cases  have  been  mentioned;  Stevenson  v.  Snow  waede* 
cided  on  the  grouud  of  there  bein<E  two  voyages;  Tyrie  v.  Fletcher  ia  directly 
in  point  against  the  defendant.  There  are  two  principles  in  theae  caaee;  1st. 
if  the  risk  is  never  begun,  the  whole  premium  is  to  be  returned,  because  there 
was  no  consideration.  t2nd.  When  the  risk  has  begun,  there  shall  never  be  a 
HsncS)  if  return,  although  the  ship  should  be  taken  in  tweniy-four  hours. 
tiDrehaaa  6,  Berrund  v.  Woobbridge.  T.  T.  1781.  K.  B.  Doug.  781. 

aMorenco        Arije  had  been  obtained  to  show  cause  why  there  should  not  be  a  new  tri- 

«oaI  at  ** '°  *****  *^**®-  '^^^  i^^y  ^°"°*^  *  verdict  for  the  defendant.  The  caae  was 
and  fmoi  ^^i*-  i'  ^^  ^^  action  on  a  policy  of  ioFurance  on  the  French  ship  he  Caolole 
A.  to  D.  da  end  her  cargo,  and  the  voyage  was  described  in  the  policy  in  the  following 
ring  her  words:  '<  at  and  from  Honfleur  to  the  coast  of  Angola,  during  her  stay  and 
**J  '"li  ^*^^®  there,  and  from  hence  to  her  port  or  porta  of  discharge  ia  St.  Domin- 
•7iDd  IVom  ^^'  ®"^  ^*  ®"^  ^'"^"  ^*'  ^^^'n^^ifo  hack  to  Honfieur;"  the  claoae  reapecting 
thenoe  to  ^^®  premium  was  as  follows:  '^  Slaves  valued  at  800  livres  Toomoie  per  head, 
lasr  partor  the  ship,  1,450/.  sterling,  other  goods,  &c."  as  interest  may  appear,  at  a  pre* 
porio  of  mium  of  eleven  per  cent.  The  ship  sailed  to  Angola,  and  from  thence  after 
di«ehargo  staying  sometime  there,  to  the  West  Indies;  on  her  way  to  Angola  she  put  ia 
"J  j*f  **  •^  Cayenne,  on  the  coast  of  America,  and  from  Cayenne  she  went  to  Mafti- 
thsaeo  '''°'  <:onfesscdly  out  of  the  way  to  St.  Domingo.  In  this  cause  the  fint  quee* 
back  to  A.  ^^^^  ^As  A  question  of  fact  not  material  to  our  present  inquiry,  viz.  whether 
itJs  4n  OB  the  course  taken  was  a  deviation  or  not  from  the  voyage  insured?  After  all 
tire  con  the  evidence  had  been  heard,  the  jury  thought  it  was,  and  accordingly  (bund  • 
!?ho  i*'^  verdict  for  the  defendant.  Upon  their  declaring  this  opinion,  the  counsel  for 
hoppoiTat  *^®  plaintiff  insisted,  that  as  there  was  a  count  in  the  declaration  for  money 
any  limo  ^**^  ^^^  received,  the  voyage  insured  ought  to  be  considered  as  composed  of 
after  the  three  distinct  parts  or  voyages,  viz.  1st.  From  Honfleur  to  Angola,  ^nd. 
commoneo  From  Angola  to  St.  Dominiro.  3rd.  From  St.  Domingo  to  Honfleur;  and 
■?•■*  p^^'^that,  as  the  voyage  from  St.  Domingo  to  Honfleur  had  never  commenced,  the 
■iioll  Ifo  ^  premium  ought  to  be  apportioned,  and  a  return  made  of  that  part  tvhich  wan 
apportion  P*^'^  *^  insure  the  risk  from  St.  Domingo  to  Honfleur.  Lord  Mansfield  took 
moot  or  ro  the  opinion  of  the  jury  upon  that  point  aim.  and  they  were  clear  there  ought  to 
tara  of  pro  be  no  return.  Next  day,  liowever,  his  lordship  said  he  had  turned  that  tjae** 
mtom-       tioo  in  hia  mmd,  and  that  he  entertained  aome  doubt  upon  it,  and,  as  U  vw  n- 
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question  of  law^  desired  Mr.  Lee  to  move  for  a  new  trial  on  that  {ground.  It  [  497  | 
vesy  honrever,  afterwards  moved  on  both  grounds;  viz.  1st  On  the  question 
of  fact  whether  the  deviation  was  wilful?  2nd.  Oh  thf^  question  of  law  wheth- 
er, supposing  it  wilful  there  ought  to  be  a  return  of  premium?  These  ques- 
tions were  fully  discussed  by  three  advocates  on  each  s'de,  and  the  Court  also 
took  time  to  deliberate  upon  them,  after  which  the  I>»rd  Chief  Jofttice  deliver- 
ed the  unaaitnous  opinion  of  the  whole  Court. 

Lord  Mi^nsfield^  after  stating  that  upon  the  question  oPfact  they  were  per- 
fectly sat  sfied  with  the  verdict  of  the  jury,  proceeded  thus:  ''If,  however, 
the  plaiotiflF  should  succeed  on  the  second  point,  tiie  determination  would  vir- 
toaiiy  allow  him  u  new  trial  on  the  whole  of  the  cause,  because  no  special 
case  was  reserved.  But,  on  the  fullest  consider'ition,  and  after  looking  into 
all  the  cases  (though  my  opinion  has  fluctuated),  we  are  now  all  clearly  of 
opinion  that  there  ought  not  to  be  any  retusn.  The  question  depends  upon 
this,  whether  the  policy  contains  one  entire  risk  on  one  voyage,  or  whether  it 
is  to  be  sptit  into  six  diflerent  risks;  for,  by  splittin*^  the  wordst,  and  taking  at 
and  from  separately,  it  will  make  six  viz. :  1st.  At  Honfleur.  2nd.  From 
Hoitfleur  to  Angola.  9rd.  At  Angola.  The  principles  are  clear.  Where 
the  risk  has  never  begun,  there  must  be  a  return  of  premium;  and  if  the  voy- 
ages in  this  case  are  distinct,  the  ri^k  from  St.  Domingo  to  Honfleur  never 
begun.  Is  this  one  entire  risk?  The  insured  and  the  insurers  consider  the 
premium  as  an  entire  sum  for  the  whole  without  division;  it  is  estimated  at 
eieven  percent.,  and,  which  is  extremely  material,  there  is  nowhere  any  con- 
tiiigeney  at  any  period,  out  or  home,  mentioned  in  the  policy,  which  happening 
or  not  happening  is  to  put  an  end  to  the  insurance.  The  argument  must  be, 
that  if  the  ship  had  been  taken  between  Honfleur  and  Angola,  there  must 
have  been  a  return.  But  there  w  an  implied  warranty,  that  every  ship  is  sea- 
worthy when  she  sails  on  the  voyage  insured,  but  she  need  not  continue  so 
throughout  the  voyage;  so  that  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  wheu  she  left  Honfl«;ur,  the  underwriters  would  have  been  liable 
though  she  had  not  been  so  at  Angola,  &c. ;  but,  acccording  to  the  construc- 
tion contended  for  on  behalf  of  the  ptaintiflT,  she  must  have  been  seaworthy, 
not  only  al  her  departure  from  Honfleur,  but  also  when  she  sailed  from  Ango- 
la, and  when  she  sailed  from  St.  Domingo.  The  cases  of  Stevenson  v  Snow, 
and  Bond  v.  Nutt,  were  quite  different  from  the  present.  They  depended  up- 
oo  thte,^  that  there  was  a  contingency  specified  in  the  policy,  upon  the  not  hap- 
pening of  which  the  insurance  would  cease.  In  Stevenson  v.  Snow  it  de- 
pended on  the  contingency  of  the  ship  sailing  with  convoy  from  Portsmouth, 
whether  there  should  bean  insurance  from  that  place.  This  necessarily  di- 
vided the  risk,  and  made  two  voyages.  In  Bond  v.  Nutt  it  was  held  that  there 
were  two  risks  u]ion  the  same  principle.  ''  At  Jamaica'*  was  one;  the  other, 
TIE.  the  riak.from  Jamaica,  depended  on  the  contingency  of  the  ship  having 
sailed  on  or  before  the  first  of  August,  that  was  n  condition  precedent  to  the 
losarance  on  the  voyage  from  Jamaica  to  London.  The  two  cases  of  Tyrie 
▼.  Fletcher,  and  Ix)raine  v.  Tomlinson,  are  very  strong;  for  if  you  could  ap- 
portion the  premium  in  any  case  it  would  be  in  insurances  upon  time.  There- 
lore,  on  rery  full  consideration,  we  think  this  is  one  entire  risk,  one  voyage,  [  498  J 
and  that  there  can  be  no  return  of  premium. — The  rule  was  discharged. 

7.  LowRT  V.  BouRDiEU.  M.  T.   1780.  K.  B.  Doug.  46«.  . 

Theplaintffls  had  lent  to  Lawson,  captain  of  the  Lord  Holland  East  ^"^'a- fn).^"*"^ 
loan,  Se,O0O/.,  for  which  he  had  given  them  a  common  bond,  in  the  penal  sum  ^^^^  ®^J 
ofCfZfiOOL;  %vhile  he  was  with  his  ship  at  China,  the  plaintiffs  got  a  policy  of^^  interMt 
insurance,  underwritten  by  the  defendant  and  others,  which  was  in  the  follow-  and  th«  pra 
ing  terms:  ^*  At  and  from  China  to  London,   beginning  the  adventure  u^on  miaoi  psid, 
Ibe  goods  from  the  loading  thereof  on  board  the  same  ship,  at  Canton,  in  Chi-  ib«  msored 
na,  &e.,  and  upon  the  said  ship  from  and  immediately  following  her  arrival  a^  **"J^i|'*  - 
Genton,  valued   at  26,000/.  being  the  amount  of  captain  Patrick  I^awson^s  ^^^j^^ 
cooHBon  bond,  payable  to  the  parties,  as  shall  be  described  on  the  back  of  this 
f(^r  tod  it  bears  date  16th  of  December,  1775^  and  in  case  of  loss  dq  othr 
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er  proof  of  interest  to  be  required  than  the  exbibition  of  the  said  bond,  war* 
ranted  free  froni  average,  and  without  benefit  of  salvage  to  the  ioaurer."  At 
the  head  of  the  aubscription^was  written,  *'  on  a  bond  «a  above  expressed.** 
Captain  Lawaon  sailed  iroro  China,  and  arrived  safe  with  his  privilege  (as  H  is 
called)  or  adventure  in  London,  on  the  Istuf  Julj^,  1777,  none  of  the  events 
insured  agaiq^t  having  happened.  The  receipt  of  the  premium  was  ackaowU 
edged  on  the  back  of  the  policy.  The  insured  brought  this  action  for  a  re- 
turn of  the  premium^  on  the  ground  that  the  policy  being  without  interest,  the 
contract  was  void.  The  cause  came  on  before  D>rd  Mansfield  at  Guildhall, 
when  his  lordship  was  of  opinion  that  the  policy  was  a  gaming  policy,  prohib« 
ited  by  the  stat.  of  19  Geo.  ^.  c.  37.  and  both  parties  equally  guilty  of  a  breach 
of  the  law;  that  the  rule,  therefore,  of  a  melior  eat  conditio  ponidenliSf  was  ap- 
plicable to  the  case,  and  the  plaintiffs  could  not  recover  the  premium.  A  ver- 
dict was  accordingly  found  for  the  defendant,  agreeably  to  his  lordship's  direc- 
tions; but  the  next  morning  he  expressed  a  doubt  as  to  the  propriety  of  his 
opinion,  because  the  money  had  been  paid  upon  an  executory  agreement, 
which  could  never  have  been  completed.     A  new  trial  was  then  moved  for. 

Lord  Mansfield.  It  is  certainly  true,  in  many  instances,  that  first  tbovghts 
are  best.  I  am  now  very  much  inclined  to  my  first  opinion.  There  are  two 
sorts  of  policies  of  insurance,  mercantile  and  gaming  policies.  The  firai  sort 
are  contracts  of  indemnity  only,  and  from  that  principle  a  great  Yariety  of  de- 
cisions and  consequences  have  followed;  the  second  sort  may  be  the  same  id 
form,  but  in  them  there  is  no  contract  of  indemnity,  because  there  is  no  inter- 
est on  which  a  loss  can  accrue.  They  are  mere  games  of  hazard,  like  the 
cast  of  a  die.  In  the  present  case  the  nature  of  the  insurance  is  known  to 
both  parties.  The  plaintififi  say,  we  m^an  to  game,  but  we  give  our  reason 
for  it;  Captain  Lawson  owes  us  a  sum  of  money,  and  we  want  to  be  secure  in 
case  he  should  not  be  in  a  situation  to  pay  us.  It  was  an  hedge,  but  they  had 
no  interest;  for  if  the  ship  had  been  lost,  and  the  underwriters  had  paid,  still 
the  plaintiffs  would  have  been  entitled  to  recover  the  amount  of  the  bond  from 
[  499  1  Lawson.  This,  then,  is  a  gaming  policy,  and  against  the  act  of  parliament, 
and  therefore  it  is  clear  that  the  Court  will  assist  neither  party,  according  to 
the  well-known  rule,  that  in  pari  delictoy  &c.  !Not  that  the  defendant's  right 
is  better  than  that  of  the  plaintiff's,  but  they  must  draw  their  remedy  from 
pure  fountains.     I  have  returned  to  my  old  opinion. 

Mr.  Justice  Willes.     I  shall  make  no  apology  for  difiertng  from  the  rest  of 
the  Court,  in  a  case  where  such  great  abilities  have  eniertained  different  opio* 
ions.     The  premium  has  been  paid,  and  yet  no  risk  run,  for  the  policy  was 
void  from  the  beginning,  and  the  insured  could  not  have  recovered  from  the 
underwriters  if  the  ship  had  been  lost;  but  I  cannot  think  it  i|  gaming  poUcy. 
It  does  not  appear  to  me  that  the  parties  had  any  idea  they  were  entering  on 
an  illegal  contract.     The  whole  was  disclosed,  and  they  thought  the  contraet 
created  an  interest.     This  was  a  mistake;  but  it  is  a  new  po'mt  of  law.    The 
case  cited  from  Precedents  in  Chancery  is  not  perhaps  decisive,  but  it  goes  a 
great  way;  and  it  would  be  very  hard  that  a  party  should  lose  that  which  he 
has  paid  under  a  mere  mistake.     I  think  in  conscience,  the  defendant  ought  te 
refund  the  premium. 
J.  Ashhurst  and  J.  Buller  concurred  with  the  Chief  Justice. 
.  8.  Hagedorn  v.  Oliterson.  E.  T.  1814.  K.  B.  ^  M.  &  S.  485. 

If  A.  in  bit  Plaintiff  effected  an  insurance  on  ship,  as  well  in  his  own  name  as  for  and  in 
h!wre*oa '  ****  "''^®  ®^  ***  *"^.  ^^^^y  ^^^^^  person,  &c.  in  the  usual  form,  for  the  benefit 
behalf  of  ^^  Schroeder,  an  alien  enemy,  and  procured  a  licence  to  legalize  the  voyage, 
J),  who  8f  «nd  a  loss  happened;  and  two  years  afterwards  S.,  by  letter  to  the  plaintiff, 
terwardt     adopted  the  insurance. 

'd^"Tih*^  -?«»•  ^«»'-  We  think  this  is  a  case  in  which  the  defendant  ought  to  pay,  and 
Dohcy,  A  ^^®  plaintiff  ought  to  receive,  for  a  loss  under  the  policy.  A  lose  has  happen- 
cannot  re  ®<^»  "po^i  which  the  defendant  undertook  to  pay;  and  if  the  premium  could 
cover  back  ^^^'^  heen  recovered  back  from  the  defendant,  there  is  not  any  circumstance 
ths  premi   here  which  should  exonerete  him  from  Uabibty.     We  think  the  plaioltiff  oevtT 
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teuld  have  recovered  back  the  premiam  from  the  underwriter,  because  of  the  ■'»  ^^ 
ancertaioly  whether  Schroeder  would  adopt  the  assffrance  in  respect  of  which  ^  ^ 
the  uoderwriter  would  have  incurred  the  riak.     While  the  coBtMKt  was  is  *     ^'^ 
Jleri  there  was  not  aay  disposition  on  the  plaintiff's  part  to  have  the  poHcj 
▼acated,  and,  if  there  had  been,  it  would  have  been  an  answer  ta  him,  thai 
Schroeder  might  have  adopted  it.    Then  oome^  the  question,  whether  Schroe- 
der k  entitled  to  take  the  benefit  of  this  insurance  ?     It  is  stated  that  this  was 
effiscted  for  his  benefit;  therefore  it  was  intended  to  cover  his  spectfic  interest 
«t  the  time.     Schroeder  had  an  interest  at  the  tin)e,  and  although  he  was  net 
connected  in  the  eooeera,  it  was  reasonable  for  the  plaintifT  to  expect  that 
Scbroader  would  adopt  an  act  which  could  be  done  with  no  other  view  than  for 
Ills  benefit.     Schroeder  must  be  considered  as  under  a  moral  if  not  a  leffal 
^bligatiea  to  adopt  it,  although  the  ship  arrived.     Being  under  that  obligatton   r  ^^  m 
in  aH  events,  Ke  thinks  that  he  is  warranted  in   adopting  it  even  aAer  a  loss,   ^  ^ 

and  has  adopted  it.  The  case  of  Routh  t.  Thompson  shows,  that  if  a  policy 
i)a  effected  with  reference  to  the  benefit  ol  a  person  interested,  an  adoption 
of  it  by  such  person  after  the  toss  wilt  be  sufficient* 

9  Andrcb  v.Hitchbs.  £.  T.  1789.  K.  B.  d  T.  R.  266. 

Special  case,  stating  that  a  re-assurance  was  made  by  (he  defendant  on  a  A  F^"*'*""!^ 
French  vessel,  first  insured  by  a  French  underwriter  at  Marseilles,  who  wasg|*^^^* 
living,  and  fi4o,  at  the  tiaie  of  subscribing  the  second  policy,  was  solvent.  ^cT!Stls 
The  Court  (Asbhurst,  BuUer,  and  Crrose,  Justices,)  were  unanimofisly  ef gai  wider 
opiniea  that  this  policy  of  re-assuranoe  was  void;  and  that  every  re^assurance  ihe«iat«ia 
in  this  country  I  eithef  by  British  subjects  or  foreigners,  on    British  or  fereign  '9  G«s.  S, 
^pe,u Toid  hf  iho  statute,  unless  the  first  assurer  be  taaohrent,  beeome  a®'  ^^'^ 
haokrapt,  of  die.  "^MdiiSr 

10  CowiB  V.  Barbek  E.  T.  1815.  K.  B.  4  M.  ^  S.  16.  '     ^  ^^ 
The  ship  Jane,  with  the  goods  on  board,  was  seized  by  the  government  of ''?'*I*** 

Boeaoe  Ay  res  ia  1810,  in  the  river  Pkrte,  and  within  the  Kmits  of  the  South  ^ai^|p^ 

Sea  Company^s  trade.     At  that  time  she  was  without  a  licence;  but,  before  cas  ubsss 

any  knowledge  of  the  capture,  the  piaintifis,  who  were  the  charterers,  procured  obuiasd^ 

a  iiceace,  -dated  the  15th  of  'September,   14)  10,  for  oighteen  months,  firom  the 

tsl  of  iMrcli,  proceeding  «nderthe  fdlowing  ctrcametanoes:  the  ship  €ieorge 

C/anning, having  a  liceoce  from  the  South  Sea  Company,  sailed  with  a  cargo 

^om  this  country  lajhe  river  Plate,  and  being  unable  to  bring  home  the  whole 

of  her  petarn  cargo,  tiie  .ship  Jane  was  senrt  on  from  Rio  Jeneiro,  by  the  agent 

^  the  charterers,  for  the  completion  of  that  object  and  as  soon  as  iht  charter* 

«rs  were  iftfoitaed  of  her  being  soaeat,  they  applied  for  and  procured  the  above 

licence.     It  was  contended  at  the  trial,  1  st .  That  the  Jane  required  no  Kcence, 

lieiag  covered  by  the  lieeace  to  the  George  Camiing,  which  ship  was  ta  fact 

•uniled  in  the  eame  adveatare,  and  that  would  satisfy  the  words  of  stat.  9  Anne, 

-c.  91 .  s-  47;  bat  if  not,  then,  ^ndly.  It  was  contended  that  the  licence  to  the 

Jaae  was  good,  though  it  was  admitted  that  in  HoMer  v.  Hannam,  N.  P.  I 

<3am|A»«  95.     Lord  Ettenborough  inelined  to  a  contrary  opinion.     His  lord* 

4^p  now  ruled  that  the  licence  b^ingto  the  George  Canning  specifically,  could 

«at  be  enteaded  fiirther;  and  that  the  licence  to  the  Jane  could  not  operate 

■fietrospeeliiveiy ;  and  therefore  this  voyage,  not  being  w  ithin  the  protectioa  of  9 

Anne,  e.  21.  «*  47.  the  plaintiff  was  not  enthled  to  recover  upon  the  p<4icy; 

N.  P.  4  Cambp.   160.     His  lordship  also  mdined  to  think  th<Kt,  as  there  was 

eiaChtBg,ttegal  oalhe  face-of  the  policy,  the-poMcy  was  aot  «nder  the  ckeunw 

atanoes  <void,  and  the  risk  ne^er  attached,  and  therefore  directed  the  jary  to 

4id  fer  the  plaintiff  for  the  ptiemiom;  giving  liberty  to  the  dafeadant  ta  nova 

tibr  a  aoneak. 

- "  *  Lord  iEUeaberoogh,  G«  J«     If  the fieence  cannot  operate  retrospectively  ta 

candor  the  whole  lawful,  it  cannot  do  so  in  part  oaly,  fer  the  parpoee  of  giving 

«  right  to  seoov^er  the  premiam;  the  ship  itself  was  forfeited.     \i  it  had  ap» 

yaa»Dd  that  avdets  were  given  fer  psacarii^  a  Itoenoe,  anteoedaatly  4e  dietitta 

nHiea  the  risk  oommeaced,  it  might  have  heea  said  that  here  was  net  aeon* 

wsiiMr  against  the  ast  of  jsarlianaot;  hot  aothiatg  cf  thai  aort  9ffmmi  ui 
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[  601  ]  and  this  is  an  insurance  %i  and  from;  therefore  it  is  incumbent  on  the  asfor«' 
ed  lo  look  10  the  insuranoe,  that  it  is  lawful  at  the  place  where  the  policy  i«  to 
attach.  Here  he  acquires  the  goods  within  a  prohibited  district.  The  poUcjr 
is  effected;  the  obtaining  the  licence  was  an  after-thought.  The  inost  favour- 
able supposiiion  would  be,  that  there  was  a  previoufl  prder  for  procuring  a 
licence,  and  under  snch  circumstances,  perhaps,  a  disappoint roent  in  fact 
might  not  have  precluded  the  assured;  but  as  it  is,  I  am  afraid,  with  every 
wish  to  help  the  plainli^s  I  cannot  do  it. 

1 1.  March  v  Abel.  H.  T.  !802-  C.  P.  3  B.  &  P.  35.  Lubbock  v.  Potter. 
T.  T.  1806.  K.  B.  7  East,  449.     Sifkin  v.  Gordon.  E.  T.  1810,   K. 

B.'  12 Id.  296-  «,.,... 

As  in  the  A  policy  was  effected  upon  a  Danish  ship  at  and  from  Bepgal  (m  which 
ease  or  a  (here  are  Danish  settlements)  to  Copenhagen;  and  the  ship  loaded  at  CaU> 
polreyon  "^^ja^  ^^^  contrary  to  12  Car.  2.  c.  18  s.  1.  .  An  objection  was  taken  to  the 
dertXn"n  plaintiffs'  recovery,  on  the  ground  of  its  being  illegal,  under  the  provisiaiis  of 
eoniraven  the  12  Car  2,  c.  18.8.  1 .  to  export  cjoods  from  Calcutta  in  any  ship  not  beloii^ 
lion  of  the  ing  to  a  Btilish  subject;  and  this  objection  prevailing,  the  plaintiffs  then  insis- 
navigation  jg^  that,  if  the  exportation  from  Calcutta  were  illegal,  the  risk  never  com- 
^'*^'»  menced,  and  that  the  plaintiffs,  therefore,  were  entitled  to  a  return  of  the 

premium.  The  jury  were  directed  by  his  lordship  to  find  a  vcrdicl  for  the 
plaintiffs,  liberty  being  reserved  to  the. defendant  to  move  that  such  verdkt 
might  be  set  aside,  and  a  nonsuit  entered. 

Pp.r  Cur,  It  is  perfectly  settled^  that  in  the  case  of  an  illegal  cofitr»et  ©ei- 
ther party  can  recover  from  the  other  money  paid  upon  the  contract;  and  thei 
rule  must  prevail  in  the  present  case,  unless  the  plaintiffe  can  establish  a  diiH 
tinction  in  their  own  favour  on  the  ground  of  being  foreignors,  airf  igDorent  of 
our  laws.  But  we  think  that  we  ought  not  to  relax  the  rigour  of  our  great 
political  regulations  in  favour  of  foreigners  offending  against  thero^  and  that 
there  is  very  little  reason  to  presume  ignorance  of  a  law  peculiarly  applicable 
to  to  the  subjects  of  of  foreign  states.  Upon  the  whole,  therefore, -we  are  of 
opininion,  that  the  plaintiff  is  not  entitld  to  recover  back  the  premium. 
Oraaolicv  ^^  Vandyck  v.  Heott.  M.  T.   1800.  K.  B.  1  East,  96. 

iotended  i»     The  plaintiff  declared   upon  a  policy  of  insurance  on  goods  at  and   from 
eover  a  tra  London  to  Embden,  or  Amsterdam,  at  a  premium  of  ten  guineas  per  cenf,  te  re- 
ding with    turn  dve  upon  their  arrival  at  the  place  of  destination,  with  an   averment  l4Mt 
»he  enemy  ;tj,Qij,gurance  was  made  for  the  benefit  of  certain  persons  therein  named;  and 
then  declared  as  upon  a  loss  by  capture  in  the  course  of  the  voyage  insured. 
The  declaration  also  contained  counts  for  money  paid,  and  for  money  bad  and 
received.      The  goods  were  shipped  on  board  a  Prussian  neutral  veesel^  on 
account  partly  of  the   plaintiffs,  who  were  naturalized  foreigners  resident  in 
n  London,  and  partly  of  certain  other  persons,  aliens,  then  reaidenl  in  HoNeod. 
I  ^02  J  j^j  jjjg  tjj^i  gt  Guildhall  the  insurance  itself  was  abandoned,  on  the  groiiDdof 
its  being  intended  to  cover  a  trading  with  an  enemy's  country,  Holland  being, 
at  the  time  of  such  insurance,  in  a  state  of  hostility  with  this  kingdom,  and 
therefore  falliAg  within  the  decision  of  the  case  of  Potts  v.   Bett,  8      ^^ 
Hep.  648;  but  it  was  contended  that  the  plaintiffs  were  entitled  to  recover  hwsk 
the  premium,  because  the  policy  never  attached,  and  consequently  the  de- 
fendant's risk  never  commenced.     Ix>rd  Ken  von  permitted  a  verdict  to  be  ta- 
ken for  the  plaintiff  for  that  amount,  with  liberty  to  the  defendant's  coanael 
to  move  to  set  that  aside,  and  to  enter  a  verdict   for  the  defendant.     A  rule 
nm  was  accordingly  obtained  for  that  purpose.     The  Court  of  King's  Beoeli, 
afler  a  coni^deration  of  all  the  cases,  held,  that  where  a  premium  had  l>eeo 
paid  on  a  policy  to  cover  a  trading  with  the   enemy,  though  the  ioattraece  wfte 
void,  and  the  underwriter  not  compeliabeto  pay  the  lo88>  it  could  nOt  be  re- 
covered back. 

Lord  Kenyon,  in  giving  judgment,  observed,  that  it  was  ioopoosiWe  to  d^ 

.tinguisfa  this  case  from  a  common  one  of  a  smuggling  transaction.  Whege^ty 
vendor  assists  the  vendee  in  running  the  goods  to  evade  the  lawe.of  loii  oiM' 
try,  he  cemiot  recover  back  the  gooda  themselves,  or  the  value  of  tlieie. 
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Th«  ralo  has  been  settled  at  all  times,  fhat  where  both  patties  ate  tn  pari 
delicto^  which  is  the  case  here,  potior  ett  condiiio  posndentis, 

15.    WlL90X     V.     KOTAL     EXCHANGE    A^URANCE*    CeMPANY     H.    T.      1811. 

N.  P.  2  Cainpb.  6«. 

The  plaintiflf  dedared  upon  another  policy  on  SOOt  lent  to  the  captain  pay*^*^  y^hnn 
able  out  of  the  freight.     But  Lord  Ellenborough  held  that  tills  was  not  ao  ^^*®  ^".'*' 
MMnrable  interest^  and,  the  policy  being  illegal  on  the  face  of  it^Hie  premium  jH^^^^  i^g^ 
could  not  be  recovered  back.-*-Flaintiflr  nonsuited.  ^  to  the  eap 

14.  OoM  V.  Bruce  E.  T.    1810.  K.  B.   12  East,  225.  tain  of  a 

The  insorance  was  made  by  the  plaintifi*,  as  agent  of  John   Plaloonapp,  a  "hip,  pay« 
subject  abroad,  in  whom  the  interest  was  averred  to  be  at  the  time  of^^^  *f"**L 
and  of  the  losB.     The  ship,  which   was  nineteen  days  in  loading/  ^  >|^eight. 
ready,  and  sailed  from  the  Russian  port  on  the  17th  of  .October  1807,  but  ^^  "  * 
brought  back  on  the  same  day,  and  confiscated  in  Russia,  hostilities  hav-  Q^^ida 
tog  been  commenced  by  that  government  against  Great  Britain  on  the  day  bij  preveat 
before,  bui  which  event  was,  of  course,  unknown  at  the  time  when  the  insu-ed,  a  rs 
Taaee  was  effected  by  the  plaintifis  in  London.     Lord  Ellenborough,  C.  X,tnrnor  pre 
coostdmwd  that  the  plaintiflf,  having  effected  the  insurance  without  any  con-  ™^°"^  "l*T 
■eiotmeas  of  its  illegality  at  the  time,  were  entitled  to  recover  back  the  pre*^  ^^^*^ 
miuoi,  as  Bioaey  had  and  received  by  the  defendants  to  their  use,  without  con- 
aideratioa,  and  they  obtained  a  verdict  for  the  amount.     On  a  motion  for  a 
new  trial  it  was  said, 

Per  Owr.  To  entitle  the  underwriter  to  retain  the  premium,  he  should  have 
ebowo  that  the  policy  would  have  attached  on  any  loss  happening  to  the  cargo 
OB  board  the  lighters  in  their  way  to  the  ship  before  the  commencement  of  bos- 
tilUies,  though  the  contract  ivore  not  made  till  aAer  hostilities  commenced;  but 
the  period  to  look  to,  as  to  the  legality  of  the  contract,  is  the  time  when  it  was 
mede;  mod  then  the  subjects  of  Russia  had  become  enemies  of  this  country, 
and  it  was  no  longer  competent  for  the  subjects  of  this  country  to  enter  into  such 
a  eootract.  But  no  blame  attaches  to  the  plaint ifis,  who  were  ignorant  of  the  r  503  t 
fact  at  the  time,  and  therefore  they  are   entitled  to  a  return  of  premium. 

15.  HsNTRT  V.  Stainforth.  E.  T.   1816.  K.  B.  5  M.  &.  S.  122;  S.  C. 

4  Campb.  270;  S.  C.  I  Stark.  254. 

ThiB  was  an  action,  for  money  had  and  received,  to  recover  back  the  pre-  ^^  where  a 
niiiMn  that  had  been  paid  on  a  policy  of  insurance;  and  the  facts  as  stated  by  ^{|]^^|^^ 
the platntiff 's  counsel,  and  which  were  admitted  without  proof,  were  these:  (j,^  beea 
The  policy  was  dated  on  the  20th  of  November,  and  was  on  goods,  at  and  obtained* 
finooa  Riga  to  Hull.      The  ship,  whieh  was  a  Swedish  one,  was  chartered  for  bat  not 
the  vayage,  and  by  the  terms  of  the  charter-party,  a  British  licence  for  theP'^nt^^  till 
▼t^age  was  to  be  procured.     On  the  3rd  of  September,  a  letter  was  written,  ^^'^'^  ^^®. 
aad  sent  from  Riga  to  the  agent  of  the  assured  in  England,  directing  him  to  commene 
proeiure  a  licence,  and  to  efiect  insurance.     The  letter  was  delayed  beyond  ed,  and 
the  nsual  time  by  contrary  winds,  and  was  not  received  till  theoth  of  October,  was  there 
On  the  7th  of  October,  a  license  was  obtained.    The  ship  sailed  from  Riga  on  fore  invalid 
tiie  3ffd.     It  was  objected  that  this  was  an  illegal  voyage  by  the  stat.  12  Car.  hecanae  it 
ft.  c.  18.  a.  8.  the  ship  being  Swedish,  and  the  goods  the  produce  of  Russia;  pp"„t"^*^ 
and   that  the  plaintiff,  being  particeps  criminis^  could  not  recover  back  the  roipective 
preotittm.     A  verdict  was  taken  for  the  plaintiff,  with  liberty  to  the  defendant  \y,^ 
te  move  to  set  it  aside  and  enter  a  nonsuit.     Such  a  motion  was  accordingly 
mede^  and  a  mle  to  show  cause  granted;  and  the  matter  having  been  argued, 
it  was  said.     Per  Cur.     Upon  consideration  we  think  the  plaintiff  is  entitled 
U>  recover  back  the  premium,  on  the  principle  of  the  decision  of  Oom  v.  Bruce, 
«iil«i  502.     The  objection  is,  that  the  contract  was  illegal,  the  voyage  insured 
heiaglbrthe  conveyance  of  Russian  commodities  from  Russia  to  England  in  a 
Siredieh  ship,  and  so  contrary  to  the  navigation  act,    12  Car.  2.  c.   18« 
a.  B;  and  fhat  the  plaintiff,  being  pariiceps  criminis,  cannot  recover  back  the 
moDey  paid  on  the  illegal  consideration.      But  before  the  time  of  this  insnf 

*  Or  where,  by  reaaott  of  the  voynge  being  protracted  to  an  unti^mal  period,  it  i«  not 
eo^^svsd  try  %h^  lieense;  tee  Siff  hen  v.  Allnott,  1  M.  t^  S.  99. 


aAee  a  statute  had  passed,  enabling  tiis  Majesty  to  legalnse  saoh  a  TOjraga  by 
licence;  and,  is  fact,  a  licence  had  been^^ranted  before  the  policy  was  effect* 
ed,  (bdugh  not  until  four  daya  aftei:  the  ship  sailed,  she  having  sailed  on  the 
9rd  of  Oct.  and  the  licence  being  dated  on,  and  etpressly  made  to  be  in  force 
from,  the  7th  of  of  that  month.  The  ship  having  sailed  before  the  licence  was 
granted,  it  kad  been  decided,  and  rightly  so,  that  the  policy  viras  void.  We 
think,  the^Oto,  that  plaintiff  is  not  a  party  to  a  violation  of  the  4afr,  and  is  en- 
titled to  recover  ^aok  his  premium  as  money  paid  without  consideration.  Rale 
to  be  discharged, 
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WhMi  the  Action  upon  a  policy  of  insurance,  which  was  subscribed  by  the  defondaBt 
^^^*.  in  the  usual  printed  from,  '^  upon  any  kind  of  goods  and  merchandizes,  and  al- 
«iii*iiltera     ^^  ^'P^'^  ^^^  ^^y»  taekle,  apparel,  ordnance,  munition,  artillery,  boat,  and  etliar 

tioa  by  tha  furniture  of,  and  in,  the  good  ship >-  at  and  from  London  to  any  port  or 

■Marad,tb«  ports  in  the  Baltic,^'  no  words  in  writing,  descriptive  of  the  specific  subject  d 
pramimn     insurance,  having  at  that  time  been  inserted  in  the  policy.     No  value  was  de- 
MSDot  be   clared.     After  the  subscription  by  the  defendant  the  plaintiiT  inserted  in  the 
''bMk^^       policy,  in  the  blank  which  occurs  after  the  printed  words  '^  shall  be  valued  at," 
striking  out  the  word  '^  at,"  the  words  "  100  hogsheads  of  fine  sugar,  60  hogs- 
heads  of  molasses,  and  20  tons  of  fustich."     The  poHcy  was  afterwards  siga- 
ed  by  several  of  the  underwriters,  with  the  initial  letters  of  their  names  eet 
against  these  words,  to  indicate  their  approbation  of  the  insertion,  and  their 
consent  that  the  assurance  should  be  on  those  articles;  bat  the  defendant  had 
net  subscribed  his  initials,  nor  was  it  proved  that  he  had  given  "any  verbal  as- 
sent to  this  addition.     There  were  several  counts  in  the  declaration  laying  the 
insurance  in  difierent  ways.     The  second  count  stated,  that,  with  the  consent 
of  the  underwriters,  the  insurance  was  afterwards  declared  to  be  on  the  goods 
specified.     Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Mich- 
aelmas term,  1811,  before  Mansfield,  C.  J.,  it  was  objected  upon  this  instra- 
ment  that  the  original  policy  was  discharged  by  the  alteration,  and  that  the  de- 
fendant had  never  subscribed  or  assented  to   the  altered  pohcy.     It  was  alae 
nirged,  that  this  was  such  an  alteration  in  the  subject-matter  of  the  insruance 
as  required  a  new  stamp,  as  a  new  contract,  and  was  not  <^ured  by  the  statute 
35  Geo.  3.  c.  GS^-s.  IS.     Mansfield,  C.  J.,  nonsuited  the  plaintifi",  reserving  to 
liim  liberty  to  move  to  enter  a  verdict.     On  a  motion  to  this  effect,  the  Court 
said,  the  instrument  is  difierent  from  what  is  slated  in  the  only  count  on  whidi 
the  plantifl^ could  have  recovered  at  the  trial.     The  alteration  is  a  very  materi- 
*al  one.     When  once  a  declaration  of  interest  is  made,  the  policy  attaches,  not 
on  any  goods  the  plaint i ft*  might  put  on  board,  but  on  these  comprehended  te 
Ihat  declaration.     The  instrument,  therefore,  as  to  those  who  do  not  assent  to 
that  declaration,  is  gone.     As  to  a  return  of  premium,  suppose  the  asBured 
tears  the  seal  off  his  policy;  can  he  by  his  own  act  compel  the  assurer  te  re- 
-turn  the  premium?     The  underwriter  has  fulfilled  all  his  part;  the  assured  can 
no  more  compel  the  underwriter  to  return  the  premium,  than  the  underwriter 
-can  compel  himto  relinquish  the  contract.     As  to  the  case  to  which  this  ia 
compared,  of  effecting  an  assurance  and  not  putting  any  goods  on  board,  it  ia 
understood  to  be  an  implied  term  of  the  contract  of  insurance,  that  if  the  goods 
•are  not  put  on  board  the  money  shall  be  returned;  here  the  law  avoids  the  cmitraot 
by  an  accident,  unforeseen,  and  unintended,  but  the  premium  cannot  be  return- 
ed; and  it  rests  with  the  conscience  of  the  defendant  whether  he  will  pay  tkie 
money  or  not.     The  law  upon  the  subject  is  plain. 
[  606  ]  ^^'  AoTJiLAR  V.  RoDOERs.  M.  T.  1707.  K.  B.  7  T.  R.  431. 

AnarriTfil       Policy  on  freight.     This  clause  was  found  to  return    10/.  per  cent,  if  the 
*ef  the  ship  ship  sailed  with  convoy,  and  arrived.     It  was  contended  at  the  tmr,  that  al* 
•RtitlM  to   though  the  ship  sailed  with  convoy,  and  ahhoug<h  she  arrived  at  her  pott  ef 
•d  nrt*"'*  destination,  yet  as  she  had  been  captured  and  recaptured  during  the  voyaga, 
of  premiam  ^^^  ^^^  P^^^  salvage  to  the  receptors,  the  plaintiffs  (the  assured)  were  not  en* 
-notwith      titled  to  a  return  of  premium  within  the  true  construction  of  the  above  clause, 
'•uwdiiif^       Lord  Kenyon  delivered  the  unanimous  opinion  of  the  Court,  and  agreed 


INSURANCE.— J2«fu3il  of  frehtima.  S71 

with  tbe  counsel  for  the  defendant,  that  every  arrival  of  the  ship  at  her  port  of  «*ptan  or 
deetination,  wonld  not  be  an  arrival  within  the  fah-  construction  of  this  memo-  r^piB^v 
randum;  such,  for  instance,  as  an  arrival  in  the  possession  of  an  enemy  at  eJl^f  j^'j^ 
neutral  port;  or  an  arrival  at  her  port  in  England  as  the  property  of  other  per*,||)^^^  ^„ 
•ODS  after  a  capture.     But  in  order  to  satis^  the  meaning  of  the  memoran-ingtbe  v«y 
dam,  it  should  be  an  arrival  at  the  destined  port  in  the  course  of  her  voyage.  •(•« 
It  is  now  too  late  to  controvert  the  authority  of  llaniiton  v.  Mendes,  even  if 
we  were  disposed  to  do  so,  which  I  am  not,  where  it  Was  holden,^that  though 
the  assured  may  abandon  and  the  ship  be  afVerwanis  recaptured,  it  must  be 
Gouaidered  as  if  she  had  never  been  out  of  the  possession  of  the  owners.  .  It 
isv^bleeB  years  since  the  case  of  Simond  v.  Boydell  was  decided;  that  case 
must  be  well  known  to  the  commercial  world;  and  if  the  parties  in  this  case 
had  intended  to  make  an  agreement  different  from  that  which  the  words  used 
is  Ibis  memorandum  import,  they  would  have  added  after  arrival,  ^'  safety  from 
the  enemy,"  or  some  words  to  that  effect.     But  the  words  here  used  are  not 
equivocal,  and  we  ought  not  to  depart  from  them;  it  would  be  attended  with 
great  mieebief  and  inconvenience  if,  in  construing  contracts  of  this  kind,  we 
were  not  to  decide  according  to  the  words  used  by  the  contracting  parties. 
Suppose  this  question  had  arisen  on  a  contract  under  seal,  and  an  action  of 
covenant  had  been  brought,  assigning  as  a  breach  the  non-arrival  of  the  ship 
at  the  port  of  London;  the  answer  that  in  fact  the  ship  did  arrive  there  in  the 
couiue  of  her  voyage  would  have  been  decisive.     And  if  so,  this  memoran* 
duia  must  receive  the  same  construction  in  this  action.     On  the  grammatical 
construction  of  these  words,  which  is  the  safest  rule  to  go  by,  we  are  of  opin- 
iou  that  the  verdict  obtained  by  the  plaintiff  ought  not  to  be  set  aside. 
18.  KnuiKRV.  LbMesurier.    M.  T.  1803.    K«  B.  4  East,  596.    S.  P. 
Leavbe  V.  CoRMACH.  T.  T.   1812.  C.  P.  4  Taunt,  483.  Dalolruh 
y.  Brooke.  £.  T.  1812.  K.  B.  15  East,  295.  contra, 
iTiw  was  an  action  on  a  policy  of  insurance,  made  the  11th  of  September,  Whers  the 
]7d5,  by  the  plaintiff,  as  agent  upon  the  ship  Princess  Louisa,  <<  at  and  from  L^",^,^  i^ 
Lisbon  to  Cadiz,  and  at  and  from  thence  to  Flushing."     The  premium  was  {q  be  mora 
stated  to  be  '^  at  and  after  the  rate  of  twenty  guineas  per  cent.,  to  return  8/.  or  leM,  «c 
per  cent,  if  the  said  ship  or  vessel  sailed  from  Cadiz  with  convoy  (or  England,  eordin^  as 
and  3L  per  cent,  more  Cor  convoy  from  Eneland  to  Flushing,  or  10/.  per  cent.,  ^^?  '^'Pu 
if  with  convoy  for  the  voyage  and  arrived."     The  declaration  c<>n*^*"®<J  ^o  ^'^*  Jl'^j?  ^ 
averment  of  interest  in  any  particular  person;  but  alleged  '^  that  the  ship  ^9B\onmmrot 
not  at  the  time  of  making,  effecting,  or  subscribing  the  policy,nor  of  the  hap-ihorter  por 
peniog  of  the  loss,  the  property  of  or  belonging  to  the  King  or  any  of  his  sub-  tions  or  the 
jeets,"     This  allegation  was  made  in  order  to  take  the  case  of  this  ship,  as  far  ^^^"C^'^ 
as  the  allegation  in  question  was  competent  for  the  purpose,  out  of  the  provi-  ^!f  "J^  *^ 
sioBof  the  Stat.  19  Geo.  2.  c.  37.  s.  1.  whereby  assurances,  interest  or  no  in- 1^,^  ^iip^l^ 
terest,  '^  on  any  ship  belonging  to  his  Majesty  or  any  of  his  subjects,"  was  tioD  for  a 
prohibited.     It  is  to  be  observed  that  this  allegation  predicated  nothing  as  to  retorn  of 
the  property  in  the  ship  from  the  time  of  the  commencement  of  the  risk  cov-*'>Bd  arriv 
eted  by  the  policy,  but  only  from  a  subsequent  period,  that  of  effecting  the^>'' *f  * 
policy.     The  declaration  then  stated  that  the  ship  departed  from  Lisbon  &nd  ^|U|^*^'^^^ 
arrived  in  safety  at  Cadiz,  and  afterwards  departed  fVoro  Cadiz  with  convoy  ^n  iii^  ,^1. 
lor  England, in  prosecution  of  her  voyage,  and  arrived;  but  that  afterwards,    |  506  1 
and  before  her  voyage  could  be  completed,   she  was  taken  as  prize  by  his 
Majesty,  and  wholly  lost.     To  this  count  upon  the  policy  of  assurance  there 
was  a  demurrer,  and   a  joinder  in  demurrer;  and  upon  the  argument  thereof 
uereral  questions  have  been  made.     One  was  whether  any  return  of  premium 
bo  demaDdable  under  the  policy,  in  the  events  which  have  happened  of  a  de-* 
parture  of  the  ship  with  convoy  from  Cadiz  for  England,  the  ship  not  having 
aftarwards  arrived  at  Flushing,  where  the  voyage  was  to  terminate?     Upon 
this  point  the  Court  were  of  opinion  that  no  return  of  premium  was  demanda* 
ble  within  the  meaning  of  the  policy,  no  arrival  at  Flushing,  the  ultimate  port 
of  dastination,  having  in  this  case  taken  place.     That  the  words  "  and  arriv- 
e^*'  anoax  a  conditton  which  overrule  and  govern  equally  all  the  several  stip^ 
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ulations  coatained  in  the  f^Hcy  for  a  roturn  of  Dremium  in  the  events  of  a 
Bailing  wi^  convoy  for  the  difi^rent  parts  and  subdiviaioas  of  the  voyage^  that 
is  to  say,  the  return  of  8/.  pex;  cent,  for  sailing  from  Cadiz  with  convoy  for 
England,  and  ^.  per  cent,  more  for  convoy  from  England  to  Flushing,  as  well 
as  to  the  return  of  iOZ*  per-cent.,  the  sum  total  of  these  several  returns,  ibr  a 
•ailing  with  convoy  for  the  mhole  veyage.  By  inverting4he  ordec  of  theee 
three  diflTerent  provisions  respecting  returns  of  premium,  and  taking  the  last 
first,  it  will  place  the  matter  in  a  clearer  point  of  view.  The  atipulatioo  about 
premium  and  irs  return  wtH  then  stand  thus:  at  and  after  the  rate  of  twenty 
guineas  to  return  the  102.  per  cent,  if  the  ship  sail  with  convoy  fiir  the  voyage 
and  arrive;  if  from  Cadiz  with  convoy  for  England,  8/.  per  cent.;  and  2/.  per 
cent,  more  for  convoy  from  England  to  Flushing.  In  this  mode  of  arrange- 
ing  the  provisions  respecting  returns  of  premium,  the  word  '^  arrived*'  ia  nat- 
urally, in  point  of  construction,  carried  forward  and  united  succesaively  with 
each  branch  of  these  provisions,  and  operates  plainly  as  a  condition  equally 
aSecting  them  all.  Indeed  it  is  impossible  to  assign  a  reason  why  the  total 
amount  of  the  two  several  parts  of  the  premium  thus  divided  and  appototed, 
with  reference  to  the  risks  of  the  two  several  parts  of  the  voyage,  should  be 
made  returnable  only  upon  the  event  of  arrival  at  the  end  of  the  voyage;  and 
why  the  several  parts  of  the  premium  should  respectively  be  made  returnable 
on  account  of  the  mere  sailing  with  convoy  for  the  respective  parts  of  the  voy^- 
age,  independent  of  the  same  event  of  ultimate  arrival;  and  this  too  when  the 
underwriter  should  ultimately  have  derived  no  benefit  from  such  partial  con* 
voy,  but  should  still  have  a  total  loss  to  pay.  Another  point  was  made,  wheth' 
er  the  allegation  respecting  the  property  of  the  ship  showed  it  to  have  been 
foreign  during  the  whole  period  of  the  risk  insured,  so  as  to  render  the  one 
entire  risk  in  the  manner  in  which  it  was  insured  a  valid  subject  of  insurance 
within  the  stat.  10  Geo.  2.  c.  57,  s.  12.  And  next,  supposing  the  allegation 
in  question  not  to  be  sufficient  for  that  purpose,  then,  whether  it  may  not  be 
rejected  as  surplusage,  which  depends  on  this  question,  viz.  whether  any  al- 
legation on  the  subject  were  at  all  necessary  to  be  made  on  the  part  of  the 
plaintiff,  and  whether  it  were  not  incumbent  on  the  defendant  to  have  shown 
that  the  property  was  not  insurable  in  virtue  of  the  provisions  introduced  by 
that  statute,  by  analogy  to  the  statute  of  frauds,  and  the  cases  on  conMnoii  law 
pleading  which  have  been  cited  as  in  respect  to  that  statute;  in  other  words* 
whether  the  stat.  19  Geo.  2.  has  rendered  any  other  mode  of  declaration  on 
the  subject  of  interest  necessary  than  what  was  usual  and  deemed  sufficient 
before  that  statute.  The  last  and  principal  point  which  was  made  on  the  part 
of  the  defendant  (assuming  that  the  ship  in  question  has  been  well  insured  aa 
I  ^^  1  a  foreign  ship,  without  any  averment  of  interest)  was  this:  whether  an  insmr- 
ance  upon  a  foreign  ship  underwritten  generally  against  capture  by  a  Briti^ 
subject  be  a  valid  insurance,  competent  in  point  of  law  to  charge  such  British 
underwriters  in  the  event  which  has  happened,  that  is  to  say,  of  a  capture  of 
such  ship  by  his  Majesty.  And  inasmuch  as  we  are  of  opinion  in  fiivoar  of 
the  defendant  upon  this  latter  ground  of  objection  to  the  action,  it  renders  it 
wholly  unnecessary  for  us  to  consider  the  two  immediately  preceding  questions, 
which  relate  to  the  sufficiency  of  the  allegation  in  the  declaration  in  respect 
to  the  property  in  the  ship  as  being  foreign,  and  the  necessity  in  point  of  law 
which  the  plaintiff  might  or  might  not  be  under  to  have  made  any  allegatk>n  at 
all  on  the  subject.  As  to  the  last  ground  of  objection  to  the  validity  of  this 
insurance,  it  immediately  involves  this  question,  and  has  been  properly  so  ar- 
gued, viz.  whet  her  an  insurance  made  in  its  terms  against  capture  generally 
can  be  legally  carried  into  effect  so  as  to  operate  as  an  indemnity  against  an 
act  of  hostile  capture  on  the  part  of  his  Majesty  and  his  subjects,  in  favour  of 
an  enemy  (for  such  the  proprietor  of  this  ship  must  be  taken  to  be  at  the  time 
of  the  capture  in  question),  the  ship  having  been,  as  alleged,  taken  as  fNtxe 
by  his  Majesty,  and  which  prima  facie  imports  that  it  was  duly  so  taken.  And 
upon  full  consideration  of  the  subject,  we  are  of  opinion  that  this  last  iproond 
of  objection  is  well  founded,  and  that  no  action  can  be  obtained  upon  this  .p6li^ 
ey  to  recover  the  loss  in  qnestion . 
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19.  SiMOND  Y.  BovDfiLL.  M.  T. '  f77^.   K.  B.  Doug,  28.  S.  P.  AxwLtx 

V.  Doff.  H.  T.   1800.  C.  P.  2  «.  &  P.  1 11. 

This  RctioQ  wad  brought  against  an  underwriter  for  a  return  of  fremiuin.^h«r«parl 
The  material  part  of  th«  policy  was  in4he«e  wocds:  "At  and  from  any  porter  **»«  P'^ 
or  ports  from  Grenada  to  London,  on  any  ship  or  ships  that  shall  sail  on  or  he- "J'^^JJ^*^ 
tween  the  first  of  May,  or  the  1st  of  AOarust,  1778,  at  eiphteeii  guineas  per  if  ibe  ^ip 
cent,  to  return  8i.  per  cent,  if  she  sails  from  any  of  the  West  India  Islands  nili  with 
with  coBFoy  for  the  voyage  and  arrives."     Ai  the  bottom  there  was  a  written  convoy  iiii4 
declaration,  that  the  policy  was  on  sugars,  the  Muscovado  valued  at  20/.  ^^x^rx^v^^t^^ 
hogshead,  on  account  of  L.  Q.,  being  on  the  first  sugars  which  shall  be  shipped  "^  j"  com 
fi>r  chat  aooount.     The  ship  Hankey  sailed  with  convoy  within  the  time  limited,  L„^  ^mi 
bavbg  on  board  fidy^ne  hogsheads  of  Muscovado  sugar,  belonging  to  L.  Q. ;  convoy.* 
•he  arrived  safe  in  the  Downs,  where  the  convoy  led  her,  convoy  never  coming   [  608  | 
farther,  and  indeed  seldom  beyond  Portsmouth.     After  she  had  parted  with 
the  convoy  she  struck  on  a  bank  called  the  Pon  Sand,  at  Margate,  and  eleven 
t>f  the  fifty-one  casks  of  sugar  were  washed  overboard,  and  the  rest  damaged; 
the  ship  VTBB  aAerwards  got  off  tho  bank,  and  proceeded  up  the  river,  arrived 
wtSe  ai  the  port  of  London^  and  was  reported  at  the  Custom  House.     The  su- 
gars saved  were  taken  out  at  Margate,  and  aAer  undergoing  a  certain  cure  by 
«.  person  sent  from  town  for  that  purpose,  they  were  carried  to  London  in 
other  vessels,  and  the  ibrty  hogsheads  being  sold,  produced  340/.  instead  of 
8O0/.,  which  was  their  valuation  in  the  policy.     Tho  defendant  had  paid  into 
eourt  the  value  of  the  sugars  lost,  and  a  return  of  8/.  per  cent,  on  2^0/.     The 
plaintifiai  kwisted  that  they  were  entitled  to  have  8/.  per  cent,  also  returned  on 
the  price  of  the  eleven  hogsheads  of  sugar  which  were  lost,  and  on  the  difler- 
eoce  between  what  the  remaining  forty  hogsheads  produced  and  their  vaN 
ued  price.    At  the  trial  before  Lord  Mansfield  the  plaintiffs  had  a  verdict  for 
the  fiiil  auMMiot  of  their  demand.     The  chief  question,  upon  the  motion  ibr  a 
new  trial,  was  to  what  the  word  ^'  arrives"  was  intended  to  apply  ? 

Lord  Mansfield,  The  ancient  form  of  a  policy  of  insurance,  which  is  still 
TCtoined,  is  in  itself  very  inaccurate,  but  length  of  time,  and  a  variety  of  dis- 
ensslons  and  decisions,  have  reduced  it  to  certainty.  It  is  amazing,  when 
additional  clauses  are  introduced,  that  the  merchants  do  not  take  some  advice 
in  framing  them,  or  bestow  more  consideration  upon  them  themselves.  I  do 
not  recollect  an  addition  made  which  has  not  created  doubts  on  the  construc- 
tion of  it;  here  a  word  or  two  more  would  have  rendered  the  whole  perfectly 
clear.  However,  I  have  no  doubt  how  we  must  construe  this  policy.  Dan- 
gers of  the  sea  are  the  same  in  peace  or  war;  but  war  introduces  hazards  of  an- 
other sort,  depending  en  a  variety  of  circumstances,  some  known,  others  not,  for 
which  an  additional  premium  mnst  be  paid.  Those  hazards  diminished  protec'^ 
tion  of  convoy,  and  if  the  insured  will  warrant  a  departure  with  convoy  there 
•it  a  diminution  of  the  additional  premium.  If  the  insured  will  not  warrant  a 
departnre  with  convoy,  he  pays  the  full  premium,  nnd  in  that  case  the  under- 
writer aaya,  ^4f  it  turn  out  thai  the  ship  departs  with  convoy,  I  will  return  part 
of  the  prerotnm.^'  But  a  ship  may  sail  with  convoy,  and  be  separated  from  it 
by  storm  or  other  accident  in  a  day  or  two,  and  lose  its  protection.  On  a  war- 
ranty to  sail  with  oonvoy  that  would  not  be  a  breach  of  the  condition;  but  to 
gmiTd  against  that  risk  the  insured  adds,  in  policies  of  the  present  sort,  *^  the 
ship  mnst  not  only  sail  with  convoy,  but  she  must  arrive,  to  entitle  me  to  the 
return*"  The  words,  *'  and  arrives  "  do  not  mean  that  the  ship  shall  arrive  in 
the  company  of  the  convoy,  hut  only  that  she  herself  shall  arrive;  if  she  does 
iiMt  ahows  either  that  she  had  convoy  the  whole  way,  or  did  not  want  it.  But 
in  the  stipulation  for  the  return  of  premium  no  regard  is  had  by  the  parlies  to 
the  condition  of  the  goods  on  the  arrival  of  the  ship.  The  construction  con-  [  509  ] 
tended  for  by  the  defendants,  is  adding  a  oomment  longer  than  the  text.  If  it 
hMl  been  meant  that  no  return  should  be  made  Unless  all  the  goods  arrived 

^  And  wherd'the  ship  saiTt  with  codtov  find  arrires,  bnMhs  goods  intored  are  nrtsrwardt 
lost  the  ittsored  t«  entitled  tn  a  return  of^  premium  as  well  os  to  a  totel  lot*;  lee  |Ion!tetstlt 
«•  ifowaitb,  2  Marab.  lat,  66  K 
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saiSy  ibey  would  have  said,  '^  If  Uie  ship  lit ive  with  all  her  goods,"  or  ^^^aaibly 
with  all  the  good?."  The  total  or  partial  loss  of  the  goods  was  the  subject  of 
the  [iodemnityy  aod  must  be  paid /or  by  the  underwritere.  But  aa  to  the  re- 
turn of  tike  additiooul  preipiuniy  whether  the  goods  arrive  safe  or  not,  makes 
uo  part  of  the  question. 

20.  Tyleu  v.  Horne.  H.  T.  1785;  1  Park,  Ins.  480. 
AhhoDgh  Action  w^  brought  by  .the  insured  to  recover  150/.,  being  the  amount  of 
M^^'^^^»  the  defendant's  subscription;  the  ground  of  refusal  was,  that  that  inaunmce 
poi'usy  U  vi  ^^  fraudulent,  and  that  the  piaintiflT  knew  of  the  Ipss  of  the  ship  at  the  time 
uatedhy  of  effecting  the  policy.  The  counsel  for  the  plaintiff  were  under  the  n^ 
conceal  cessity  of  admiting  that  their  client  had  made  some  fraudulent  isuraDCOs  upon 
m«a,t,  with  this  very  ship,  subsequent  to  the  one  now  in  dispute;  but  contended  thai  the  neve 
out  any  q{  ([^e  loss  of  the  ship  had  not  arrived  till  after  this  particular  one  was  efieC" 
^ud,  and  ^^^  The  evidence,  however,  was  so  strong,  as  easily  to  oonvince  thejuij 
am  Ure*^  ^^^^  ^^^  plaintiff  had  received  infomation  of  the  loss  before  the  order  for  mak- 
«iored,  jet  ing  the  insurance  was  given  to  the  broker,  and  they  found  a  verdict  for 
if  the  fraud  the  defendant. 

it  notorious      Lord  Mansfield  said,  the  fraud  was  so  gross,  that  the  premium  should  not 
Ik  ^^"'*      be  recovered  from  the  underwriter. 

wmordei   -^'  Wilson  V.  Duck ETT.  M,  T.   1762.  K.  B.  3  Burr.  1361.   S.P.    Ttle* 
the  noder  v.  HoRME.  H.  T.  1785.   K.  B  .Park,  329. 

writer  not        Action  on  a  policy  of  insurance  on  a  ship,  with  a  count  of  a  general  mck&i- 
to  retarn     talus  asswnpait  for  money  had  and  received  to  the  plaintff 's  use;  and  damages 
the  prema    ^ere  laid  at  98/.     The  trial  was  had  under  a  decree  of  the  Court  of  Chancery, 
n"*   k       '"'h^CQ  tbe  now  defendant,  the  insurer,  being  there  complaiiuiat,  bad  offered 
1^^^  to  pay  back  the    premium  which  was   10/.     No  money  waa,  in  the  present 
porpoMly^  case,  paid  into  court,  though  the  usual  course  in  these  cases  is  for  the  defen- 
underwrU   <^ent,  the  insurer^  to  bring  the  premium  into  court.     The  jury  found  a  verdict 
ten  by  one  for  the  plaintiff  for  the  10/.  premium  on  the  count  for  money  had  and  received 
party  to  in  to  his  use,  although  they  were  of  opinion  against  the  policy,  upon  the  fact  of 
^"t!  '^^^  fraud,  and  found  against  it  as  being  fraudulent.     In  fact,  the  first  underwriter 
er     figo.  ^^^  ^^1^  a  decoy-duck  to  induce  other  persons  to  underwrite  the  policy;  and 
it  had  been  previously  agreed  between  the  insured  and  him,  that  he  should  not  be 
liable  by  signing  the  policy  which  this  count  cosidered  as  a  fraud,  and  therefore 
that  the  jury  had  given  a  right  verdict  in  finding  the  poli'^y  fraudulent.     With 
the  concurrence  of  Lord  Mansfield  (  before  whom  this  case  was  tried),  and  o£ 
r  510  1  ^^^  counsel  on  both  sides,  it  was  agreed  to  bring  this  question  befi>re  the  Court: 
t  -I  whether  upon  a  policy   of  insurance  being  found  fra.udulent,  the  premium 

should  be  returned  to  the  plaintiff  the  insured,  or  retained  by  the  detendant, 
the  insurer? 

Lord  Mansfield  inquired  of  the  counsel,  whether  there  was  any  comBioa 

law  determination  in  the  afiirmative  ?    As  it  did  not  appear  that  there  was,  hip 

.      lordship  said  it  was  plaifi  what  must  be  done,  in  this  case:  for  he  looked  upon 

■oTTMt"od*^^  complainant's  biU  in  equity  to  be  'the  same  thing  as  if  the  money  had  ac^ 

that  in  all   ^"^^7  been  brought  into  court,  and  directed  a  vei^ict  to  be  entered  for  the 

caaea  of  ac  defendant. 

taal  fraod  22.  Chltman  v.  Frascr.  T.  T.  1792  K.  B  1  Park,  Ins.  286 

on  the  part  The  whole  Court  of  the  King's  Bench  were  of  opinion  that  in  all  caaes  of 
^^rld^  ^^  actual  fraud  on  the  part  of  the  assured  or  his  agent  the  underwriter  might  re- 
hLase!!?.    tain  the  premium. 

the  under  23.  BoEHM  v.   Bell.  H.  T.  1799.  K.  B.  8  T-  R.   154. 

writer  may  The  .captors  of  a  ship  and  cargo  effected  an  insurance.  Restitutton  waa 
reuin  the  aficrwards  awarded  to  the  owners,  with  the  exception  of  a  small  pert  ef  the 
prosHsm.  cargo*  It  has  been  held,  that  the  captors  of  ships  seized  by  them  as  prise 
When  the  ^^^^  qq  insurable  interest  in  them  for  the  voyage  home,  for  the  parpese  of 
*JP**"^;^*  bringing  them  to  adjudication  in  the  Admiraky;  so  that,  ahhoughthe  Court  ef 
their  int«r  (Admiralty  sl^ould  ultimately  adjudge  them  to  be  no  prize,  ai^  award  resti* 
«at  therein  lotion  to  the  orignal  owners,  the  captors  are  not  entitled  loa  return  of  pve* 
ll^y  ana^tmium.    Lord  Kenton  observed,  that  if  it  were  a  k^al  capture  the  cafloi* 


m 

were  eBtitled;  if  the  capture  were  in^>roperly  maJe,  tliej  D^re  li able  to  be  •atiiM  to  a 
called  to  account  in  the  Court  of  Admiralty,  where,  thej  might  be  fmefsetf  in  ^^^  ^^ • 
damaiges  and  costs.  They  had,  therefore,  a  right  to  insure  themselves  against  {u*""*?^ 
the  decision  that  might  have  loaded  them  with  damRges  and  costs.  On  this  be  aliar  - 
ahort  ground  I  am  of  opinion  that  the  assured  had  an  insurable  intfrest,  that  warda  ad 
the  risk  was  begun,  and  that  there  can  be  no  return  of  premiem.  jadged  te 

24.  MxTiB  y.Grcoson.  £.T.  1798.  K.  B^2  Marsh.  Ifl9.  666.     S.  P.  Alt- ^«  >»  ?"*•. 

ifBN  V.  Woodman.  M.  T.  16I0,  C.  P.  3  Taunt.  feaD. 
A  verdict  bad  been  given  for  the  plaintiff.     Upon  a  motion  to  set  aside  the  If  a  tUd^Vy 
Terdict,  and  to  enter  a  nonsuit,  it  appeared  that  the  insurance  was  a|  and  from  tMwortbj 
Jaaaaica  to  Liverpool,  warranted  to  sail  at  or  before  the  1st  of  August;  jnremi«**  ^*  hi   ^ 
um  20  guineas  p«r  cent.,  to  return  eight  if  she  sailed  with  coii vpy.     The  ship  ^.[h  "t^kL 
did  not  sail  till  September,  and  was  lost.     The  jury  apporti<^ed  the  premium,  |j['  r^der 
sod  gave  the  plaintiff  a  verdict  for  eigl^t  guineas,  the  defendant  having  paid  for  ad  Mswor 
tiie  eoDvoy  into  the  court,  which  was  allowingfour  for  the  risk  run  by  the  defend-  thy  for  tha . 
ant  «t  Jamaica.     Lord  Mansfield.     It  would  be  endless  to  go  into  inquiries  ^^JH**  .*S 
abcHit  the  risk  at  Jamaica.     It  appears  on  the  evidence  difierent  on  different  f/^  ^  ?^^^f 
aides  of  the  island.     Besides,  the  parties  have  divided  the  risk  with  respect  tOf^Q^** 
the  convoy;  for  it  is  a  premium  of  twenty  guineas,  to  return  eight  if  she  sails  there' eaa' 
with  convoy.     Bu(  there  is  an  absolute  warranty  as  to  the  sailing,  and  nothing  b4«ao  ra'  . 
said  of  the  premium.     Mr.  Justice  Willes  thought  the  premium  sh9u£l  be  ap->.  ^afo  af  pie 
portioned.    Mr.  Justice  Ashhurst  and  Mr.  Justice  Buller  agreed  with  Lord  ?*^*f   <■ 
Mansfield,  the' latter  observing,  that  as  the  parties  have  not  considered  it  as  1  J 

two  risks,  nor  estimated  the  risk  at  Jamaica,  the  Court  cannot  do  it  for  them. 
In  all  the  insurances  from  Jamaica  the  policy  runs  "  at  and  from;"  and  though, 
in  many  instances,  the  voyage  has  not  begun,  yet  there  never  was  an  idea  o| 
the  premittio  being  returned,  and  that  no  usage  was  found  by  the  jury.  The 
role  for  entering  the  judgment  of  nonsuit  was  made  absolute. 

25.  Allsn  v.  Long.  E,  T.  1765.;  2  Park,  Ins.  580;  S.  C.  2  Marsh,  ^^^^  wharatha 
Action  for  a  return  of  the  premium.     The  policy  was  "  at  and  from  Jamai-  p^iiey  was 
ca  to  London,  warranted  to  depart  with  convoy  for  the  voyage,  and  to  sail  onut  andfraai 
or  before  the  ls(  of  August,  upon  goods  on  board  a  ship  called  the  Jamaica,  at  JTamaiea  te 
a  premium  of  twelve  guineas  per  cent."     The  ship  sailed  from  Jamaica  to  London, 
London  on  the  31st  of  July,  1782,  but  without  any  convoy  for  the  voyage.  "^  **J*J* 
At  the  trial  before  Mansfield  C.  J.,  the  jury  found  a  verdict  for  the  P*aini«ff>  [J^JJSSiI* 
aubject  to  the  opinion  of  the  Court  upon  a  case,  stating  the  faets  already  inen-,^Mig«  ia 
tioned;  in  addition  to  which  they  expressly  find  that  it  is  the  constant  and  inva-  saoa  vay. 
riable  usage  in  an  insurance  at  and   from  Jamaica  to  London,  when  the  ship  ago  to  le 
does  not  depart  with  convoy,  or  sails  after  the  1st  of  August,  to  return  the  pre-^<*'>\^  *. 
raiom^  deducting  one-half  per  cent.  J^A  a  da  - 

Lord  Mansfield.    An  insurance  being  on  goods  warranted  to  depart  with  doatiaa  of 
convoy,  the  ship  sails  without  convoy,  and  an  action  is  brought  to  recover  the  ono-half 
premium,  the  law  is  clear,  that  if  the  risk  be  commenced,  there  shall  bp  no.re-  par  eeat 
turn.     Hence,  questions  arise  of  distinct  risks  insured  by  one  policy  or  instri^-  *^*'**r7'''**'' 
ment.     My  opinion  has  been  to  divide  the  risks.     I  am  aware  that  there  are  ^Jj^iL 
greatk  djffiephies  in  the  way  of  apportionment,  and  therefore  the  Court  has  ^^^^  ^y^  ^ 
sometimes  leaned  against  them.     But  where  an  express  usage  is  found  by  the  ^ay  with.« 
jary  the  dfficulty  is  cured.     They  offered  to  prove  the  same   usage  as  to  the  oat  ooa.voy 
West-Iiidies  in  general,  but  I  stopped  them,  and  confined  the  evidence  to  Jamai-  of  aftf  i  it . 
oa.     Mr.  Justice  Willes  and  Mr.  Justice  Ashhurst  concurred  with  his  lordship.  ?f?J*I^ 
Mx,  Jpstice  Buller.     The  counsel  for  the  defendant  did  right  in  his  «rgu- J^J^infor  a 
ment  to  make  the  chief  question,  whether  parol  e?idence  of  this  usage  ought  ^^^  ^f 
to  have  been  received  ?     In  mercantile  cases  from  Lord  Holt's  time,  and  in  the  prami; 
pelicijss  ,of  insurance  in   particular,,  a  great  latitude  of  construction  as  to  om  woald 
usage  has    been   admitted.      By    psage,    places   conie    within  the   policvha- 
which  are  not  expressed  in  words;  usage  explains  and  even  contracts  the  pol- 
ioy.     The  usage  here  found  by  the  jury  is  universal;  and  thoujgh  in  many  ca- 
ses on»-half  per  cent,  may  be  a  soiall  premium  for  the  risk^  yet  the  underwrw 
tern  are  aware  that  it  is  so.    inWfayerv.  GreglK>n  no  usage  was  was  founds 

tot.  XI  4<r 
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[  512  ]  Besides,  in  cases  of  this  kind,  v^ere  ever^^thing  is  left  to  the  whim  ml  cap- 
rice or  ft  JQrXf  I  lean  much  against  them.  Here  a  general  and  certain  vsage 
is  found,  apd  no  inconvenience  can  result  from  it.  The  posiea  was  delivered 
to  the  plaintiff.  « 

'  26.  Tait  V.Levi.  M.  T.  1811.  K.  B.  14  East,  481. 
Thervle  hj  This  was  an  liction  oil  a  policj  of  insurance  on  the  ship  Catharine,  atid 
?^*'*®*\^^*  goods,  at  and  fi©m  C6rk,  to  the  ship V  loading  port  or  ports  on  the  coast  of 
•ntiUed  fe  ^P*^'^?  within  fhe  Straits  of  Gibraltar,  including  Tarragona,  and  not  higher  up 
rttarn  the  ^^®  Mediterranean,  during  her  stay  there,  and  from  thence  to  London,  with 
whole  pre  liberty  to  discharge  and  take  in  goods  at  whatever  place  she  misht  tooeh  af| 
minm,  ^c,  Tarragona  was  then  in  possession  of  our  Spanish  allies,  and  Barcelona, 
^^V***  another  port  of  Spain,  which  lies  further  up  the  Mediterranean,  was  in  pee- 
ODce  com  "^^^'^'^  ^^  ^^^  French  enemy.  Jt  was  the  intention  of  the  captain  to  go  iaio 
!neneed,iM'^^''''^S^°^)  but  a  current,  as  he  supposed,  carried  the  vessel  beyond  it  ia  the 
coMarilj  night,  and  the  captain,  being  entirely  ignorant  of  the  coast,  mistook  BareeFona 
preclodea  fof  Tarragona,  and  was  entering  the  former  port,  when  he  was  captured  bj 
hn  liability  tfj©  French.  Thfe  two  towns  were  proved  to  be  not  at  all  alike  in  their  appear- 
in^'^jrof"  *"^^®  ^^^  ***®  ®®*'  ^^^  EllenborbUgh,  C.  J.,  was  of  opinion,  that  the  nn- 
deviAtioa.  derwriters  were  not  liable  for  this  crassa  negUgenHa  or  t^omnfia  on  the  part 
of  the  captain,  which  did  not  amount  to  barratry,  as  not  being  a  wiUul  miseonr 
dttct  or  fraud  on  his  part,  and  therefpte  nonsuited  the  plaintiff*. 

.  Per  Cur,  We  doubt  much  whetfier  this  case  can  be  put  on  the  ground  of 
deviation,  because  there  was  no  intention  in  the  captain  to  deviate,  but  he  in- 
tended to  so  into  Tarragona,  though  hfe  mistook  Barcelona  for  bis  intended 
port  through  his  entire  ignorance  of  the  coast.  But,  upon  the  ground  ef  waal 
6f  competent  skill  and  knowledge  of  the  coast  on  the  part  of  the  captain,  when 
the  very  object  6f  the  policy  required  discriminating  knowledge  in  that  re- 
spect, and  there  being  no  other  part  of  the  crew  capable  of  supplying  thai 
want  of  knowledge,  and  the  loss  happening  on  that  account,  we  are  of  opinion 
that  the  assured  is  not  entitled  to  recover  upon  the  subsequent  deviation;  but. 
Lord  Ellenborough,  C.  J.,  said,  that  on  his  present  view  of  the  <inestion,  be 
could  not  advise  the  premium  to  be  paid  into  court;  for  if  the  captain  withoni 
just  cause,  got  out  of  his  prescribed  limits,  he  got  out  of  the  policy.  And  tbe 
majority  of  the  court  appeared  to  concur  in  this. — ^The  rule  was  refused  gen- 
Aad  in  tbe  erally. 

eae^oftt  27.  MosES  V.  Pratt.  M.  T,  1816.  N.  P.  4Carapb.297. 

poUeir  00  Action  on  ^  policy  of  insurance  at  and  from  port  or  ports  in  Cuba  to  port  or 
wbMi  \b«  V^^^  '°  ^^'  iJomingo,  and  from  thence  to  any  pott  or  ports  in  the  Unitted  King- 
■to  iiobar^*"*  on  the  ship  Argus,  valued  at  2,000/.,  arid  her  freight,  valued  at  5,00^. 
teisdnrr  By  ii  charter-party  dated  7th  October  1814,  the  plaintiff  let  the  Argus  to 
the  Tejase.  freight  toT.  Garnett,  covenanted  to  load  her  with  a  complete  homeward  caTgo, 
1  "If*  *5"  *"^  ^^  ^^^  freight  for  the  same  at  a  stipulated  rate.  The  Argus  proceeded  to 
T  61V  1  ^"'^*>  ®°^  ®^-  I^onji'^gO}  where  no  cargo  was  provided  for  her  and  was  g^oil^ 
ttation  «f  °^  *  deviation  by  going  to  a  port  in  Jamaica  before  the  loss  happened  wbicb 
ter  ■^Itn^    the  plaintiffs  sought  to  reijover. 

vpea  it,snd  ^^^  EJlebborough.  Had  the  ship  been  lost  while  waiting  to  take  ia  a  ear- 
before  any  go,  the  underwriters  would  have  been  liable  for  the  whole  sum  inenred  open 
l®?^*  'I?  ^®  freight.  The  charter-party  created  an  interest  on  which  the  policy  had 
iDtarod  ere  *^^*^^*  '  ""^  *^®''®  ^^^  ^®®"  "**  inception  of  the  risk,  although  no  goods  were 
Bbt  entitled  P"*  ^^  board;  therefore  there  can  be  no  return  of  premium, 
to  a  return  28.  M<Cullock  v.  Rotal  Exchangr  Assurance  Compaict.  E.  T.  ISIS, 
ofpromiam  N.  P.  3.  Campb.  406. 

for  ihori lA  Insurance  on  ship  and  freight.  The  ship  arrived  in  safety  and  earned 
^?**  ^'g^^v  The  assured  claimed  a  return  of  premium,  on  the  ground  that  he  bad 
Wbere  no  msurable  interest  on  account  of  a  defect  in  his  title  to  the  ship. 
mnnnJ^  ^^^  EUenborough.  In  Rough  v.  Thompson  a  loss  had  happened,  and  an 
en  ehip  and  "^Ijon  was  brought  against  the  underwriters  to  recover  the  sum  insured.  They 
freight,  and  resisted  the  demanU,  on  the  ground  (hat  there  was  no  insurable  interest.  Aj 
tbe  ship  ar  they  denied  their  liability  on  tbe  policy,  they  were  not,  under  these  circon* 
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no  insurable  interest      You  might  have  rescinded  the  contract  before  the  ^^^  ^(^f 
event;  but  after  that  has  been  determined  i»  iayour  of  the  underwriters;  it  war4tf 
docfl  not  lie  in  your  mouth  to  tell  them  they  were  never  liable,  and  that  the  claim  a  w 
premium  waa  a  payment  without  consideration.     I  am  perfectly  clear  the  ^"f^  ®^  P^ 
plaintiff  had  no  right  to  recoyer.     It  would  place  underwriters  .in  a  very  awk-  U^H^^g^ 
ward  aitaatioBy  if,  after  the  safe  arrival  of  the  slitp,  tbe  assured  could  come  to  tiiat^  ||^ 
them  and  say,  "We  had  no  legal  title  to  her,  on  account  of  some  secret  trans-  an  ioMra 
actions  which  you  had  no  n^eans  of  investigating;  we  had  no  insurable  interest,  bio  intersat 
and  yoit  must  pay  us  back  the  premium  which  you  imagined  yoi^  had  earned."  ^  ^^'^^^ 

(A  a)  Relative  to  double  and  asriNsuRANCE.  ja  Wa  UUe* 

J.  GrODBN  ▼.  Lo.'YDON  ASSURANCE  CoMFANV.    tit.  T.   1758.  K,  B.  1  BuHT.  492.  |^  ^{^^  ^^^^ 

Lord  Mansfield  stated,  in  delivering  the  opinion  of  the  Court,  the  facts  as  d^^^j^  ^^  * 
IkeT  appeared:  Mr.  Meybohm,  of  St.  Peterburgh,  had  dealings  with  Mr.  Amy-  loranecs 
and  and  Company  of  London,  who  often  sent  ships  from  Lon4on  to  Mr.  Mey-  are  legal; 

/when  savf 
al  policias 

to  Mr.  Meybohm,  at  St.  Petersburgh,  to  fetch  certain  eoods.     Meybohm  sent  f^,  ij^^  ^^^ 
the  goods,  and  promised  to  send  the  bill  of  lading  by  the  next  post,  but  never  eat  of  the 
4id.    Afterwards,  in  August,  1756,  Amy  and  and  Company  got  a  policv  of  in-aama  per 
aarance  from  private  underwriters  for  1,1  OOj.  on  the  ship,  tackle,  and  goods,  miw,  aji^ 
at  and  from  London  to  St.  Petersburgh,  and  at  and  from  theqce  back  again  to  ]^^  ^ 
LonAon,  which  policy  was  signed  by  several  private  underwriters,  q^'i^^^^^^^i^rj^otaMtffr. 
ent  persona  firom  the  present  defendants;  arid  of  this  sum,  1,100/.  thus  under-   r  514  n* 
written,  5001.  was  declared  to  be  on  1 1-60  parts  of  the  ship,  and  remaining 
eOOl,  to  be  on  goods.  Between  the  26th  of  August  and  28th  of  September,  1756 
(both  included),  Mr.  Amyand  insured  800/.  more  with  other  private  insurers; 
and  this  latter  insurance  upon  goods  only,  was  only  at  and  from  St.  Peters- 
burgh to  London.     On  the  28th,  29th,  and  30th  of  October,  1756,  Mr.  Amy- 
and inaured  9001,  more,  with  other  private  insurers,  which  last  insurance  was 
en  gooda  only,  at  and  from  the  Sound  to  London;  so  that  the  whole  sum  insur- 
ed by  Amyand  and  Con^pany  was  2,800/.^  of  which  the  sum  of  2,300/.  was 
on  gooda^  and  the  remaining  500/  was  on  the  ship.   Seye^^  letters  being  given 
ia  evidence,  it  appeared  that  Meybohm  wrote  from  Petersburgh  on  the  7th  of 
September,  1756  (the  date  of  his  first  letter  on  this  subject),  to  Amyand  and 
Company,  and  mentioned  what  goods  he  should  send  to  them,  refering  to  the 
invoice  for  particulars;  and  directed  theoi  to  get  insurance  thereon,  and  to  place 
the  goods  and  the  insurance  to  a  particular  account,  which  he  named  in  his 
letter,  in  which  be  also  specified  some  iron,  ^Fhicl^  was  for  Mr.  Amyand's  own 
account.     This  letter  Mr.  Amyand  afterwards  received  (probably  about  thp 
27th  of  October),  and  in  consequence  of  it,  made  the  insurance  accordingly 
upon  the  28th,  29th,  and  SOth  of  the  same  October  a^  before 'mentioned. 
Meybohm,  having  shipped  the  goods,  indorsed  the  bills  of  lading  to  one  Mr. 
J.  Tameas  in  Moscow,  (the  plaintiff,  in  effect,  in  the  present  action),  who  oji 
the   7th  of  Ootober,  1756,  wrote  to  his  correspondent,  Mr.  Uthoff,  here  in 
London;  to  insure  these  goods;  in  this  letter  he  desires  Mr.  Uthoff  to  insure 
the  whole,  that  he  (Tamesz)  might  be  safe  in  all  events;  for  he  susoected  that 
these  goods  were  intended  to  be  consigned  by  Meybphm  to  somebody  else,  and  • 
perhaps  might  be  insured  W  some  other  persons;  and  he  savs  they  w^re  trans- 
ferred to  him  in  consideration  of  his  being  in  advance  to  Meybohm  more  than 
their  amount     This  letter  from  Mr.  Tamesz,  with  these  dire^jtions  to  insure, 
was  received  by  Mr.  Uthoff  on  the  I5th  of  November,  1756.     Mr.  Uthoff 
accordingly  applied  to  the  defendants,  the  JLondon  Assurance  Company,  and 
disclosed  to  them  at  the  same  time  all  these  particulars;  and  they,  upon  the 
16tb  of  November,  1756,  after  being  thus  apprised  that  there  might  be  another 
jOiurancLe,  mi49  the  insurance  now  in  question^  for  2,316/.  on  the  goods  at 
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and  from  the  Sound  to  London.  The  goods  were  lost  in  the  vojtjgti  Mr. 
XJthofT^s  insurance  was  made  by  the  plaintifis  Godin,  Quyon,  and  Company^ 
Who  are  insurance  brokers,  by  order  of  Henry  Uthoff,  Esq.  This  declaratioa 
is  indorsed  upon  the  policy,  and  is  dated  the  18th  of  November^  1756.  There 
is  no  doubt  as  to  the  value  of  the  goods  or  as  to  the  loss  of  them.  It  is  admit- 
ted by  the  defendants  that  the  plaintiffs  ought  to  recover  half  the  loss  from 
them,  but  they  say  they  ought  to  pay  only  one  half  not  the  whole  loss.  So  that 
the  only  question  is,  whelher  the" plaintiffs  are  entitled,  upon  the  circumstancea 
of  thia  case,  and  upon  the  fkcts  I  have  been  stating,  to  recover  the  whole  leas 

[  616  ]  from  the  present  defendant,  or  only  the  half  of  his  loss  from  them,  and  the  re- 
mainder from  the  underwriters  of  Mr.  Amyand's  policy  ?  The  verdict  ia  found 
fbr  the'  plaintiff  for  the  whole ;  but  it  is  agreed  to  be  subject  to  the  opinion  of 
thia  Court  upon  this  question  I  have  just  mentioned.  First,  to  consider  it  aa 
between  the  insurer  and  the  insured;  as  between  them  ;  and  upon  the  fool 
of  commutative  justicu  merely  there  is  no  colour  why  the  insurers  should  not 
pay  the  insured  the  whole ;  for  they  have  received  a  premium  for  the  whole 
riak.  Before  the  introduction  of  wagering  policies,  it  was  upon  principles  of 
convenience,  very  wisely  established  that  the  insured  should  not  recover  more 
than  he  had  lost.  Insurance  was  considered  as  an  indemnity  only  in  the  case 
of  a  loss,  and,  therefore,  the  insurance  ought  not  to  exceed  the  loss.  This 
jrule  was  circulated  to  prevent  fraud,  lest  the  temptation  of  gain  should  occa- 
aion  unfair  and  wilful  losses.  If  the  insured' is *to  receive  but  one  satisfac- 
tion, natural  justice  says,  tHat  the  several  insurers  shall  all  of  them  contribute 
CratOy  to  satisfy  that  loss,  against  which  they  have  all  insured.  No  particu- 
cases  are  to  be  found  on  this  head,  or  at  least  none  have  been  cited  by  the 
"council  on  either  side.  Where  a  man  makes  a  double  insurance  of  the  same 
thing  in  such  a  manner  that  he  can  clearly  recover  against  several  insurers  in 
distinct  policies  a  double  satisfaction,  the  law  certainly  says  that  he  ought  not 

^  io  recover  doubly  for  the  same  loss,  but  be  content  with  one  single  satisfaction 

for  it.  And  if  the  same  man  really  and  for  his  own  proper  account  insures 
the  same  goods  doubly,  though  both  insurances  be  not  made  in  his  own  name, 
but  one  or  both  of  them  in  the  name  of  another  person;  yet  that  is  just  the 
flame  thing,  for  the  same  person  is  to  have  the  benefit  of  both  policies.  And 
if  the  whole  should  be  recovered  from  one,  he  ought  to  stand  in  the  place  of 
the  insured  to  receive  contribution  from  the  other,  who  was  equally  liable  to 
pay  the  whole;  but  in  this  case,  if  Tamesz  was  not  to  have  the  benefit  of  both 
policies  in  all  events,  then  it  can  never  be  considered  as  a  double  policy.  It 
has  been  said  that  the  indorsement  of  the  bills  of  lading  transferred  Mey- 
bohm's  interest  into  all  policies  by  which  the  cargo  assigned  was  insured,  and 
therefore,  Tamesz  has  a  right  to  Mr.  Amyand's  policy,  and  that  Tamesz,  being 
the  assignee  of  Meybohm,  is  cestm  que  irust  of  it,  and  may  recover  the  money 
insured;  and^ven  that  he  may  bring  trover  or  detinue  for  the  very  policy  it- 
self; and  it  is  urged  from  hence  that  he  either  will  or  may  have  a  double  satie- 
fkctiop  for  the  same  loss.  Bat  allowing  that,  by  the  Indorsement  of  the  bilb 
Of  lading  and  assigning  the  cargo  to  Tamesz,  he  stands  in  the  place  of  Mey- 
bohm in  respect  to  his  insurance,  yet  Mr.  A  my  and  has  an  interest  of  his  own, 
and  had  actually  insured  the  ship  and  goods  to  the  amount  of*  1 ,900^  (upon 
both  together)  prior  to  any  directions  or  intimation  received  from  Mr.  Mey- 
bohm to  insure  for  him.  Various  people  may  insure  various  interesta  on  the 
Mrmv  bottom  (as  one  person  for  goods,  another  for  bottomry,  &c.)  And  here 
y^A  '^'JI^*"^  ^*4  ^"  interest  of  his  own  distinct  from  that  of  Mr,  Meybohm:  he 
had  a  lien  upon  these  very  goods  as  a  factor  to  whom  balance  is  due;  and  he 
^ad  the  sole  interest  in  the  ship,  which  was  a  part  of  the  things  insured  by  him. 
It  18  far  from  appearing  that  even  his  last  insurance  in  October  was  made  on 
the  account  of  Meybohm,  or  as  agent  for  him.  So  far  from  it,  Mr.  Amjand 
insists  u^Jon  it  for  his  own  benefit  (as  he  expressly  declared  at  the  trial),  and 
absolutely  refuses  to  give  it  up  or  to  suffer  his  name  to  be  used  by  the  plaintiff, 
though  he  was  a  witness  for  the  defendants,  and  was  produced  by  them  and  in- 
elmed  to  serve  them;  so  thai  the  foundation  of  this  argument,  urgigd  bjibe  ^ 
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iendaiiMleoiiOBel,  fails  tbem,  and  there  is  in  reality  nothing  to  support  h.  But  [  616  1 
even  supposing  Mr,  Amyand  had  made  liiyinsuraQce,  not  upon  his  own  ac- 
coonty  but  as  agent  or  factor  for  Mr.  Meybohm,  yet  even  then  Tamesz  can 
DOTer  come  against  Amyand's  underwritek's,  or  come  at  Amy«nd*s  policy  (6t 
his  own  use;  for  Amyand,  the  factor  for  Meybohm^  (las  possession  of  the  policy, 
and  appears  to  hare  been  a  creditor  of  Meybobfn  upon  thei)a1ance  of  accounts 
between  them  at  the  time  when  he  made  the  -insurance ;  and  I  take  it  now  to  be 
a  settled  point,  that  a  factor  to  whom  a  balance  is  due  has  alien  upon  q11  goods 
of  his  prmcipa),  so  long  as  they  remain  in  his  possession.  Kreuger  snd  others 
T.  Wilcox  and  others,  was  a  case  in  Chancery;  upon  this  point  it  came  on  first 
Sefbre  Sir  John  Strange,  then  Master  of  the  Rolls,  who  decreed  an  account, 
and  dh'ected  allowances  to  be  made  for  what  the  factor  had  expended  on  ac- 
count of  the  ship  or  cargo,  and  reserved  all  further  direction  till  after  the  mas- 
ter's report;  it  came  on  again  afterwards  for  further  directions  after  the  mas- 
ter's report,  before  the  Lord  Chancellor,  who  was  attended  by  four  eminent 
merchants,  whom  he  ieterroeated  publicly;  after  which  he  took  time  to  con- 
sider of  if:  and  on  the  first  of  February,  1755,  decreed  that  the  factor  has  lien 
on  goods  consigned  to  him,  not  only  for  incidental  charges,  but  as  an  item  of 
mutual  account  for  the  general  balance  due  to  him,  so  long  as  he  retains  the 
possession.  But  if  he  part  with  the  possesion  of  the  goods,  he  parts  whh  his 
lien,  because  It  cannot  then  be  retained  as  an  item  for  the  general  account. 
There  was  another  case  in  the  same  court,  Gardner  v.  Coleman,  a  few  months 
afler,  in  which  the  former  case,  determined  as  I  have  mentioned,  was  consider- 
ed as  a  point  settled;  and  this  latter  case  of  Gardner  v.  Coleman  was  decreed 
agreeably  to  it.  So  that  Mr  Amy  and,  even  considered  as  a  factor  or  agent  to 
Meybohm,and  as  making  the  insurance  upon  Meybohm's  account,is  yet  entitled 
to  retain  the  policy;  Meybohm  being  indebted  to  him  upon  the  balance  of  the 
account  between  them,and  he  has  a  lien  upon  the  policy  while  it  continues  in  his 
possession;  therefore,  even  in  this  view  of  the  case,  Mr.  Tamesz  must  first  pay 
Mr.  Aroyand  the  balance  of  Amyand's  account  before  he  could  have  gotten  that 
policy  out  of  Amyand's  hands;  and  consequently  Mr.  Tamesz  was  very  far 
from  being  entitled  to  the  benefit  of  it  as  a  cestui  que  trust  absolutely  and  en- 
tirely. But  if  the  question,  whether  Tamesz  could  take  the  benefit  of  Amy- 
and's policy  were  doubtful,  yet  here  Tamesz  insured  the  goods  with  the  de- 
fendants, expressly  under  the  declaration  of  his  suspicion  that  there  might 
have  been  a  former  insurance  made  upon  the  goods  by  some  other  person,  but 
he  desired  to  insure  the  whole  for  his  own  security;  to  this  the  defendants 
agreed,  and  took  the  whole  premium.  Mr.  Amy  and  insisted  upon  his  right 
io  the  whole  benefit  of  his  own  policy  when  he  was  examined  as  a  witness, 
tod  is  now  litigating  it  in  Chancery;  it  would  neither  be  just  nor  reasonable 
(hat  Tamesz  should  only  recover  half  his  loss  from  the  defendants,  and  be  turn- 
del  for  the  other  half  to  an  uncertainevent  of  a  long  and  expensive  litigation. 
I  do  not  believe  there  ever  will  or  can  be  a  recovery  by  Tamesz,  or  those  who 
idiall  stand  in  his  place,  against  Amyand's  underwriters.  However,  if  these 
underwriters  are  liable  to  contribute  at  all,  the  contribution  ought  to  be  among 
the  several  insurers  themselves;  but  Tamesz,  the  insured,  has  a  right  to  re- 
porer  *hi8  whole  loss  from  the  defendants,  upon  the  policy  now  in  question,  by  [  ^1''  ] 
Which  they  are  bound  to  pay  the  whole;  for  though  here  be  two  insurances, 
jet  it  is  not  a  double  insurance,  to  call  it  so  is  only  confounding  terms.  If  Ta- 
piesz' could  recover  against  both  sets  of  insurers,  yet  he  certainly  could  not 
recover  against  the  underwriters  of  Amyand's  policy  without  some  expense, 
nor  without  afso  first  paying  and  reimbursing  Mr.  Amyand  the  premium  he 

i^aid,  'and  also  his  charges.  This  is  by  no  means  within  the  idea  of  a  double 
^Dsurance;  the  two  persons  may  insure  different  interests,  each  the  whole  val- 
ue, all  the  master  for  wages,  the  owner  for  freight,  &c.  But  a  double  insur- 
ance is,  where  a  man  is  to  receive  two  sums  instead  of  one,  or  the  same  twice 
over  f([>r  the  same  loss;  by  reason  of  his  having  made  two  insurances  on  the 
same  goods  on  the  same  ship,  Mr.  Tamesz  is  entitled  to  receive  the  whole 
from  the  deMidants  upon  this  policy,  whatever  shall  become  of  Mr.  Amyand^i 
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P0I1C7,  and  the/  will  IiaTe  a  right,  in  cage  he  can  claim  Mijr  tUog  miwr  Mr. 
Amyand'0  policy,  to  staad  in  ^is  place  for  a  contribution,  to  be  paM  by  tho 
other  underwriters  to  theni.  v  But  still  they  are  certainly  obligea  to  nay  tlie 
whole  to  him.  ^  Therefore  upon,  these  grounds  and  principles  ineyery  ligbiin 
which  the  case  can  be  pot,  we  are  ail  of  us  clearly  of  opinion  that  the  verdict 
is  right  as  it  now  stands  fqrthe  who{e,  and  that  the  po9Ua  must  be  deUverail  to 
the  plaiutiflT. 

2.  Rogers  v.  Davis.  ]VL  T.  1800.  K.  B.  Park,  Ins.  424.;  S.  C.  Macah.  Int- 
342.  S.  P.  Nbwlet  v.  Reed.  £.  T.  1795.  K.  B,  1  Bl.  Rep.  416.  Ik. 
VIS  V.  GiLDART.  2  Park,  Ids.  424. 
td  Mieh  Action  on  a  policy  qf  insurance  on  a  ship  and  goods  from  Newlbandli|i)d  tQ 

ena,  if  the  Dominica,  and  from  thence  to  the  port  of  discharge  in  the  West  Indies.  It 
MO  DolicT  ^^^  ^  valaed  policy  on  the  ^hip  and  freight,  and  on  the  goods  as  interest  ahouUl 
shoM  pay  ^ppcar.  The  ship  sailed  from  St.  John's  on  the  17  th  of  December,  1775,  and 
the  whole  the  plaintiff  declared  as  for  a  total  loss.  The  defendant  underwrote  for  9001., 
•movDt  of  and  has  paid  into  court  120/.  This  sum  was  paid  on  a  supposition  that  the  on- 
^  '^11  ^®''^>'^^®rs  on  a  former  policy  should  bear  a  share  of  the  loss.  The  plaintiff 
bfTostiUed  ^^^  originally  insured  at  Liverpool,  00  a  voyaf;e  frqm  Newfoundland  tq  Bar- 
to  roeoTor  I'cidoes  and  the  leeward  islands,  with  an  exception^of  American  captures;  bj|t 
a  niesblo  the  plaintiff  afterwards,  for  the  purpose  of  securing  himself,  having  altered 
MBtrib«  the  course  of  his  voyage,  made  the  present  insurance.  The  plaintin  now  in- 
tioa  firom  slated  he  was  entitled  to  receive  the  full  amount  of  his  insurance  against  tha 
^hmbtT  ^^^^'^^^o^  ^^^  o^  ^^  ^^y  P^rt  from  the  Liverpool  underwriters,  because 
poHcY.  ^^^  voyage  now  insured  was  difierent  from  that  insured  at  LiverpooL 
It  bowevor '^'^^'^^  ^^  however  a  verdict  for  the  plaintiff  for  his  full  demand,  with  ^o^itf 
allbrdf  no  ^^^  ^^®  defendant  to  bring  an  action  against  the  Liverpool  underwriters  if  he 
defeneo  to  thought  fit. 

aa  aetion  3.  Bousfield  v.  Babnbs.  T.  T.  1615.  N.  P.  4  Campb.  228. 

on  laeh  a  Action  on  a  policy  of  insurance.  The  defendant's  counsel  contended  that  tUi 
•roT?tiiat  *^^^^^  could  not  be  maintained,  as  the  plaintiff  had  already  received  the  fall 
1518  1  ^'^^^'^^  of  the  sum  at  which  the  ship  was  valued  by  the  policy  on  which  the  actioil 
tho  inrared  ^^  brought  from  other  underwriters,  and  that  the  plaintiff  was  estopped  frooi 
haTo  re  liaying  that  the  phip  was  worth  more  than  600/.  Oodsall  v.  BolderO|  9  £ai|t| 
eeWed  the    72.  was  cited.  ' 

nmonot  of  Lord  Ellenborough.  I  think  the  valulation  in  this  policy  is  only  conclusive 
valaatioa  j^  setting  a  loss  upon  it,  between  the  assured  and  the  underwriters  who  have 
nnderwri  subscribed  to  it,  without  taking  into  consideration  what  has  been  transacted 
ten  on  an  between  the  assured  and  the  third  persons.  If  a  total  loss  happens,  these  an- 
other poh  derwriters  shall  not  pay  more  than  the  amount  of  the  valuation;  and  if  there 
ey,  if  the  be  a  partial  loss,  the  valuation  regulates  the  amount  of  the  average  contribii- 
enbject-matf^QQ^  I  will,  likewise,  take  care  that  the  assured  do  not  recover  up<Hi  the 
1m  proredi    ^^^^^  ^^''^^^  ^^'^^  ^^®  ^^^^  rnlue  of  the  subject-matter  insured.     But  I  think  it 


to  be  of  a    ^  °^  enough  for  the  underwriters  on  a  particular  policy  to  show  that  the 
valne  oqatlsured  has  received  from  another  quarter  the  amount  of  the  valuation  in  th4|t 
to  the  ■am  policy,  unless  this  amounts  in  point  of  fact  to  a  complete  indemnity, 
'^^"^•d.  4.  Raan  v.  Colb.  T.  T.  1764.  K.  B.  3  Burr.  1512. 

aaiht  to  be  '^^'^  ^^^  ^^  action  on  the  case,  upon  articles  of  agreement,  constituting  a 
niMvered.  "o^^^®^/  ^oi*  ^^^  mutual  assurance  of  each  other's  ships,  whereby  they  engaged 
In  mntnal  ^^^  when  and  so  often  as  any  of  the  ships  wherein  any  of  the  members  of  tnis 
uunrances  society  had  property  should  be  lost,  the  rest  should  contribute  to  such  loss; 
all  parties  but  every  member  was  obliged  to  prove  a  property  of  5001.  in  a  sbip^  and  if 
meet  be  he  would  cease  to  be  a  member  he  was  obliged  to  give  six  months'  notice, 
•ontribotp  Xhe  plaintiff  showed  that  he  had  the  requisite  property  in  a  ship,  and  became 
^*  a  member,  and  that  the  ship  was  lost.     Plea — That  the  plaintiff  had  parted 

with  his  interest  in  the  ship  before  the  loss  happened.  Replication — ^That  by 
articles  of  agreement  with  the  purchaser  of  the  ship,  the  plaintiff  had  agreed 
(o'pay  500/.  if  a  loss  happened  within  three  months;  and  therefore  he  was  in- 
terested during  the  voyage.  But  the  Court  were  of  opinion,  that  as  he  contin- 
ued contribiitory  to  the  losses  of  the  otl^ers^  9^  the  very  time  mdien  this  Ion 
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« 

li  h  ii«t  Imt  just  ftnd  eqaitable,  and  wilhin  the  words  and  meaning  of 
fhe  agreement,  that  they  should  contribute  to  his.    He  still  had  an  interest  in 
the  safety  of  the  ship;  he  had  not  parted  with  idl  his  intereit  in  it,  but  contin-'^^  ^^ 
lied  interested  quoad  this  loss.  •  ^f^*  '*  ^' 

5.  AifDRxa  T.  Flbtcb£R.  T.  T.  179^.  K.  B.  2  T.  R  161 ;  3  id.  ^6.        H^^  ^" 

Special  case,  stating  that  a  re-assurance  was  made  by  the  defendant  on  aroHMnr 
Freneh  Teasel,  first  insured  by  a  French  underwriter  at  mafseilles,  who  was  ance,  either 
Imnc,  and  who,  at  the  time  of  subscribing  the  policy  was  solvent.     The  Court  ^7  Britiih 
(Ashhont,  BuRer,  and  Le  Gros,  Justices,)  were  Unanimously  of  opinion  that^'^J?^^  ^^ 
this  policy  of  re-assurance  was  Toidj  and  that  erery  re-assurance  in  this  T^ef^n 
eoiiolry,  either  by  British  subjects  or  foreigners,  on  British  or  foreign  ships,  ^^^g^^  A 
y  void  by  the  statute,  unless  the  first  assurer  shall  be  insolrent,  become  a  Britbh  tfr 
baokmpt  or  die.  fbreiga 

6.  DsLVBsr.  Barnes.  M.  T.  1807,  C.  P,  1  Taunt.  48.  ebipe^ui* 

The  plamtiff  delivered  to  the  defendant  an  accouht  made  up  from  the  books  SjJ».«nleii 
of  the  bankrupt,  in  which  he  charged  him  with  premiums  of  insurance,  amount-  *■•.'■*■'•' 
iDgto909f.  109.,  including  therein  15/.  for  the  premium  of  100(.  insured  on  ^^m  1^ 
gocNts  by  the  ship  Ann.     The  defendant  claimed  to  hare  allowed  to  him  a  eome  beak 
eounter  demand,  amounting  to  ]90^  Ss.Sd.y  including  therein  100/.  for  a  total  npc,  or  die. 
hiea  on  goods  by  the  Ann,  and  paid  into  court  the  balance  of  fhe  plaintiff 'sit  jeeme 
claim,  being  18/.  I  a,  4d,     The  action  was  referred,  and  the  arbitrator  award- that  m  a 
ed  that  the  plaintiff  should  receive  the  said  sum  of  181.  la.  4d.  paid  into  court,  S'M<B«nt 
■s  a  fiiU  satisfaction  of  all  his  demands.  tworodet 

Mansfield,  C.  J.    This  contract,  although  it  much  resembles,  yet  does  not  writers* 
MIy  amount  to,  a  re-assurance,  which  consists  of  a  new  assurance,  effected  that  ibe  aah 
by  a  new  policy  on  the  same  risk  which  was  before  insured,  in  order  to  indem- acripiioa  to 
Bify  the  underwriters  from  their  previous  subscription;  and  both  policies  are  *  poljf 7 ^7 
is  existence  at  the  same  time.     But  I  give  no  judicial  decision  whether  this  Je*con^der 
wottM  be  a  legal  trahsactidn.     The  statute,  doubtless,  was  intended  to  pre-^  „  |^^ 
vent  gambling.     I  suppose  the  mischief  was,  that  policies  were  Underwritten  ferred  to 
at  one  premitim,  and  re-assurances  effected  at  another.     There  is  no  recital  the  other.itf 
in  the  preamble  of  the  statute,  which  applies  to  this  section;  the  mere  substitu-  ■'^^t  a  re-ae 
tion  of  a  different  name  does  not  seem  to  c^me  within  the  mischief  designed  to  ^•^'?^*.l 
be  remedied  by  that  act;  and  here,  if  Barnes's  name  had  been  struck  out,  and  .n^^^t^  ^^ 
Bonn's  nanie  inserted,  with  fifteen  guineas  premiqm,  all  would  have  been  right,  lesg  the  pre' 
Tins  is  a  general  submission  of  all  matters  in  difference.     It  might  have  been  miaoi  paid 
referred  to  the  arbitrator  to  decide  whether  the  defendant  was  legally  entitled  to  the  aaid 
to  set  off  this  sum;  but  in  this  case  no  such  restriction  is  imposed  on  his  author-*  ^'!|^^.'^." 
ily  as  there  might  have  been.     I  admit  thitt,  if  an  arbitrator  says,  '*  I  ^^'^^^haii'what 
to  make  my  award  according  to  law,  and  have  misconceived  the  law;"  or,^'  I  ^y^^y  g„|  ,«- 
hnve  mistaken  the  fact;"  the  award  shall  be  set  aside;  for,  in  either  case,  it  is  ceived.t 
not  his  award  that  is  not  his  true  judgment;  but  the  evidence  here  does  not 
amount  to  that  case.     It  was  competent  for  the  arbitrator  to  inform  the  Court 
upon  what  understdnding  of  law  or  of  fact  he  has  decided;  but  he  does  not 
•ay  that,  even  if  he  had  knoi^n  this  to  be  an  illegal  contract,  he  should  have 
niade  a  different  award.     He  is  totally  silent,  and  the  ground  of  his  decision 
is  onty  matter  of  inference;  in  some  cases  it  might  be  capable  of  demonstra- 
tion.    In  a  reference  of  all  matters  in  difference  an  arbitrator  ought  to  con- 
eidernot  legal  only ,  but  also  equitable  demands;  demands  of  all  sorts.     Mow 
then  can  I  say  that  he  has  made  this  award  under  a  mistaken  conception  of  the 
law  on  this  subject?     Besides,  if  the  arbitrator  is  not  right  in  the  point  of 
strict  law,  he  is  certainly  right  in  every  other  point.     The  sum  of  100/.  was 
realfy  due  in  conscience.     The  Court  ought  not  to  set  aside  such  an  award, 

*  it  enacts  that  it  aball  not  be  lawful  to  make  re-asaurance,  unlea  the  assiirer  shall  be  in- 
eolvant,  become  bankrupt,  or  die;  in  anj  of  which  cases,  such  rssurer,  bis  executors,  ad- 
miaieiralors,  or  assigns,  may  make  re-nssurances  to  the  amount  of  the  sum  before  by  him 
aasnred,  provided  ij  shall  be  expressed  in  the  policy  to  be  a  re-assurance. 

t  And  in  the  case  of  an  illegal  re- assurance,  an  action  will  not  lie  tor^OYer  back  the 
premiom  aAer  capture;  Andree  ▼.  Fktoher,  3  T.  R.  CB6. 
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unlets  they  are  compelled  so  to  do;  nod  I  recollect  no  ci»e  where  an  airud 
has  been  set  aside  upon  such  a  suggestion. 
[  520  ]  ^B  a)  Relative  to  insurance  brokers. 

And  see  postj  tits.  Lien  and  Set-off. 
{ay  Retainer  of, 
1.  Hooper  V.  Lively.  T.  T.   1814.  N.  P.  4  Campb.  66. 
An  ordsr        It  ^^n^  proved  that  the  defendants  were  members  of  a  commercial  compaajr 
given  by  a  ^i^'j^ii  carried  on  business  under  the  firm  of  Garniss,  Corden,  Burringham, 
aecovnt  of  ^^^  ^^-y  ^^^  ^^^^  ^^®  policies  in  question  were  effected  in  consequence  of  a 
the  firm' of  letter  written  by  one  of  the  defendants  in  the  name  of  the  firm,  ordering  an 
whieh  he  if  insurance  to  be  done  ^'  on  account  oi  the  company,  on  two  ships,  called  the 
•  member.  Commerce  and  the  Christiana." 

to  make  io  Lofj  EHenborough.  I  allow  that  a  one-part  owner,  even  if  he  be  ship's 
■"Txeoo!  thff  husband,  has  no  implied  authority  to  insure  for  the  others.  But  I  take  the 
property  of  ^l^^iQetion  to  be  between  part  owners  and  partners.  According  to  the  evi* 
the  partner  dence,  the  defendants  carried  on  business  together  in  partnership,  under  the 
ship,  is  firm  of  Garniss,  Cordon,  Burringham,  and  Co.,  and  the  insurances  were  or- 
^°1|*'f°  dered  in  the  name  and  on  the  account  of  the  firm.  Had  there  been  any  case 
the  firm;  holding  that  the  defendants,  under  these  circumstances,  were  not  jointly  liable, 
I  shouia  have  been  very  much  inclined  to  overrule  it  j  but  there  is  no  auihori*' 
tyi^  point. 

2.  French  V,  Bdcehousb.   E.  T.   1771.  K.  B.  5  Burr.. 2727.    S.  P.  Bstx/ 
V.  Humphries.  H.  T.  1818.  N.  P.  2  Stark.  346. 
B^  not  io       Two  dbtinct  actions  of  covenant  were  brought  against  two  part  owners  of 
with  regard  ^  g||ip^  by  the  husband  of  it,  who  had  been  appointed  to  that  office  by  a  deed 
to  part  own  ^xe^uted  by  all  the  joint  owners,  by  which  deed  they  empowered  him  general- 
sei  or  ship.  ^X  ^  do  and  act  as  husband  of  the  ship  as  is  customary,  and  to  advance  or  lend, 
'  &c.,  and  for  all  payments  made  on  account  of  the  ship,  to  retain,  &c.     He 
insured  the  ship,  and  now  brought  these  actions  for  the  money  paid  by  htm  for 
insuring  it;  it  was  not  a  demand  of  their  respective  proportions,  but  a  demand 
from  each  of  the  whole  sum  paid.     Both  causes  stood  together  for  trial;  that 
against  Buckhouse  came  on  first.     It  was  then  agreed  (and  so  the  Court  now 
clearly  held)  that  the  husband  had  no  right  to  insure  for  any  part  owner,  with- 
out his  particular  direction,-  nor  for  all  the  owners  in  general,  without  their 
general  direction  or  something  equivalent  to  it.     In  the  present  case  it  was  not 
pretended  that  he  had  received  any  express  g^oeral  direction   from  all  the 
owners;  but  it  was  insisted,  on  the  part  of  the  plaintiff,  that  they  were  inibrm- 
ed  of  it,  and  acquiesced  in  it;  and  the  plaintiff's  counsel  called  a  witness  to 
prove  this.     The  defendants'  counsel  .jdenied  it,  and  insisted  that  they  were 
never  informed  of  it  before  the  bringing  of  the  action;  and  this  they  offered 
to  prove  by  calling  Mr.  Foulston,  the  defendant  in  the  second  cause.    The 
plaintiff's  counsel  objected  to  his  competency.     The  defendants'  coupsel  an- 
[  6S1  ]  awered,  and  insisted  that  there  was  no  objection  to  his  comp^tency,  whatever 
th^re  might  be  to  the  degree  of  credit  to  be  given  to  his  testimony.     Lord 
Mansfield  held  him  an  incompetent  witness,  and  rejected  his  testimony  upon 
that  fact.     A  verdict  was  given  for  the  plaintiff. 
.  Lqrd  Mansfield.    It  is  most  usual  for  all  the  owners  to  direct  the  husband  of 
the  ship  to  act  discretion  ally  for  them  all;  but  this  is  not  his  office  to  do  without 
particular  directions.     Here  a  general  direction  came  within  the  terms  of  the 
deed;  and  the  husband  did  insure  for  all  the  owners.     There  is  a  strong  prob- 
ability that  he  had  a  general  direction.     Indeed,  the  evidence  brought  to  prove 
that  there  was  a  general  direction  given  by  all  the  owners  was,  not  that  they 
gave  an  express  direction;  it  only  proved,  that  they  were  told  of  the  insurance 
and  expressed  no  objection  to  it.     Unless  therA  was  a  general  direction  the 
plaintiff  conM  not  recover  in  this  action.     This  is  an  action  for  the  whole  of 
the  insurance  money.     The  other  part  owners  cannot  be  liable  to  contribution 
in  this  action,  unless  there  was  a  direction  to  insure,  given  by  them  alL     Thia 
ctfse  comes  within  the  reason  of  an  action   brought  against  one  partn^  who 
^an  come  against  his  co-partner  for  a  contribution. 
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Mr.  Justice  Aston  concurred,  that  the  verdict  against  one  of  these  joint 
owners  would  aflect  the  other  of  thorn,  hecause  that  other  wbuld  be  obliged  to 
contribute.  Mr.  Justice  Willes  was  likewise  clear  in  opinion  that,  as  the 
point  to  be  left  to  the  jury  was,  whether  the  other  joint  owners,  being  informed 
of  the  insurance  and  acquiescing  in  it,  was  sufficient  evidence  of  their  direct* 
ing  it;  this  other  joint  owner  could  not  be  called  as  a  witness  to  disprove  it^ 
because  his  giving  such  evidence  would  tend  to  discharge  himself. 

Mr.  Justice  Ashhurst  also  held,  that  the  plaintiff  (notwithstanding  the  gen- 
era power  given  him  by  the  deed  to  act  as  husband  of  the  ship)  had  no  author- 
ity to  insure  it,  without  either  a  general  direction  from  all  the  part  owners,  or 
a  particular  direction  from  each.  Here  he  goes  upon  a  general  direction  from 
all,'  and  he  would  prove  this  by  showing  that  they  all  knew  of  his  having  in- 
sured, and  acquiesced  in  it.  The  other  joint  owner,  the  defendant  in  the  sec- 
ond action,  is  called  to  disprove  this.  But  it  is  to  be  observed  that  these  ac- 
tions are  brought,  not  against  each  defendant  for  his  proportion  of  the  insur- 
ance money,  but  against  each,  for  the  whole  of  it;  in  which  case  it  is  an  ob- 
jection, and  is  like  the  case  of  an  action  brought  against  one  partner  for  the  Coitimii 
whole  debt  due  from  the  copartner^^hin.  There  is  no  foundation,  therefore,  for  wonera  ap 
granting  a  new  trial.  Fh   m  ««1 

5.  LucESJL  v.  Crauford.  M.  T.   1816.  C.  P.  2N.  R.  297.  rowtanlr 

Per  Cur.     Commissioners  appointed  for  the  management  and  disposal  of  disposal  of 

ships  delivered  at  sea,  in  the  event  of  their  arrival  in  this  country,  may  insure,  ships  deliv 

4.  RoBERTsox  V.  Hamilton.  M.  T.   1311.  K.  B.   14  East,  ^22.  eredatsea. 

The  ship  Ross,  belon,^in2j  to  the  plaintiffs,  and  the  ship  Atlantic  (on  which"l'|'®?^^"* 
this  question  arose)    belonging  to  Fisher  and  Co.,   and  the  cargoes  to  other  ^.^^j  j^^jj-^ 
persons,  were  insured  on  a  former  voyage,  and  captured  by  the  Spaniards  arid  coantry, 
carried  into  Spain;  and  the  underwriters  upon  the  Atlantic,  of  whom  the  de- may  insara; 
fendant  was  one,  paid  as  for  a  total  loss.  But  while  proceedings  for  condemna-    [  622«  ]' 
tion  were  pending  in  the  Prize  Court  in  Spain,   Cawan  (residing  there),  haV- And  par 
ing  been  severally  empowered  by  the  different  owners  to  claim  restitution,  and  f<>^'  anther 
to  enter  into  compromise  with  the  captors  for  giving  up  part  of  the  cargoes  ^^^^^^^J?'^ 
on  the  restitution   of  the  remainder  and  of  the  ships,   and  to  defray  all  costs  ^l^j^  „p^^ 
and  charges  thereon,  and  to  forward  the  ships  and  goods  restored  to  London,  a  Tesiai  in 
and  to  pay  all  demands  on  the  ships  and  goods,  agreed  with  the  captors,  sub-  a  priea 
sequent  to  the  cessation  of  hostilities  (and  the  captures  and  subsequent  peace  ?®"^.* 
were  held  in  the  Court  of  Admiralty,  to  bind  the  property  captured),  that  "P^"  foj^f^/j,^ 
giving  up  to  them  part  of  each  cargo,  the  rest  and  the  ships  should  be  restor-^j^-p  ^j^^^ 
ed  fur  the  common  benefit  of  the  original  owners  of  both  ships  and  cargoes  in  don,  and  -* 
the  lump.     On  which,  Cawan  advised  the  plaintiffs  that  he  should  consign  the  pay  ail  de 
Atlantic  to  tliem  with  their  own  ship  the  Ross,  and  draw  bills  on  them  (which  maads  op 
were  afterwards  accepted  and  paid)  for  the  general  expenses  of  effecting  the  on  her^,haTe 
arrangement  with  the  captors,  and  for  the  outfit  of  both  ships,  and  referred  to  ^®*^^®  ^ 
this  information  to  guide  them  with  respect  to  insurance;  on  which  the  plain- ^j,^jj,gj 
tiffs  insured  the  Atlantic  by  a  policy  on  ship,  or  on  salvage  charges,  or  on  any  ^jUi  powat 
interest  as  might    be  thereafter  declared  by  the  assured;  and  after  a  . subse- ta effect  in. 
quent  capture  of  her  by  the  French,  declared  against  the  defendant  (who  had  J"'*"'*'^ 
also  underwritten  this  second  policy),  and  averred  the  interest  to  be,  fi^'st,  inj^«  P^^^^^ 
.hemselves,  and  secondly,   in  Fisher  and  Co.,  the  original  owners  of  the  ship  ^^  ^^^ 
Atlantic.     Held,  that  the  plaintiffs  had  an  insurable  interest,  as  well  on  ac-  manage 
count   of  the  whole  property  captured    (of  which  they  owned  the  other  ship  mew- 
Ross)   having  been  restored' at  the   sacrifice  of  part  of  the  cargoes,   for  thd 
common   benefit  of  all,  which  created  in  them  a  hotchpot  interest  in  the  ship 
Atlantic;  and  also  as  representing  Cawan,  who  was  empowered  to  act  as  a|| 
torney  for  all  the  original  owners,  and  to  whom   such  restitution  in  hotchpW 
was  made  for  their  common  benefit,  and  who  had  incurred  charges  and  drawn 
bills  on  the  plaintiffs  on  account  of  the  common  concern,  which  had  been  ac- 
cepted  and   paid   by  them;  and   Cawan  having  had   authority  to  insure  from 
Fislfer  and   Co.,  the  original  owners,  under  their  order,   on  obtammg  restita- 
fioa,  to  forward  the  ship  to  London,  and -.to  pay  all  claims  and  demands  on  her, 
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though  the  plaintiffs  would  be  amenable  out  of  the  money  recovered  to  ibe 

^veral  persons  interested,  in  proportion  to  their  several  claims  on  the  property 

in  hotchpot  and  amongst  others  to  the  defendant  himself,  as  an  underwriter  on 

the  first  policy,  upon  which  he  had  paid  as  for  a  total  loss  to  Fisher  and  Co. 

5.  RouTH  V.  Thompson.  H.  T.   1811.  K.  B.   13  East,  274. 

Where  an       After  an  order  made  by  the  King  in  council  on  the  2nd,  and  gazetted  on  the 

j"*"'*"*^®  "  5th  of  September,    1807,   to  detain  and  bring  into  port  all  Danish  vessels,  s 

caDtain   *  hired  armed  ship  of  his  Majesty  t(5bk,  off  Lisbon  on  the  lOth,  and  carried  io 

rHUttabir     thither,  a  Danish  vessel;  and  without  instituting  any  proceeding  in  the  Admi- 

having  no    ralty  Court  there,  though  Portugal  was  an  ally  with  England  in  the  war,  sold 

insnrable  in  her  cargo  to  defray  the  expense  of  repairs,   and  took  in  a  loading  on  freight 

teresi),  as   for  London,  with  which  she  sailed  on  the  3rd  of  November,  on  which  daj  hos- 

■?®"''2*"?  tilities  were  declared  against  Denmark  by  another  order  of  council;  and  on 

jiLi  -.-J-  ^^©  ^2th  of  November  an  insurance  was  made  by  order  of  the  prize-agent  ap- 
Oeclaration       •   .    %  *       %  ^  ,        \      ^  •  •■•      .A." 

as  to  the      pointed  by  the  captors,  m  consequence  of  a  letter  written  by  him  in  October, 

]»arty  inter  before  the  declaration  of  hostilities,  directing  the  plaintiff  to  insure  '^for  in/ 
ested  most  account  the  Danish  vessel  Knud  Jenhelson,   which  has  been  detained  by  his 
be  taken  aa  Majesty's  armed  ship  Duchess  of  Bedford,'  and  for  which  I  am  authorized  to 
ad  ma*  b  ^^^  ^^  agent,"  and  concluding  with  expressing  the  agent's  confidence  that  the 
adopieY by  P'^*"^^^  would  do  the  best  for  the  interest  of  the  concerned;  and  after  such 
the  crown,  assurance  was  effected,  the  King,  by   another  order  of  council,  recited  the 
circumstances,  and  adopted  the  insurance.     Held,  that  his  Majesty  having  a 
lawful  possession  of  the  captured  vessel,  through  the  act  of  his  officers  and 
Servants,  whose  possession  was  legalized  by  the  previous  order  to  detain  Dan- 
ish vessels,  whether  known  to  them  or  not  at  (he  time  of  the  capture,  had  w\ 
insurable  interest  therein;  and  that  it  was  competent  for  him  to  adopt  the  in- 
surance made  by  order  of  the  agent  appointed  by  the  captors,  whose  letter  of 
instiuction  to  insure  for  his  acQount  was  sent  in  his  general  character  of  agent 
for  the  capturing  ship,  and  permitted  by  the  terms  of  it  an  insurance  to  be  ef- 
fected for  the  benefit  of  any  who  might  uhiroately  appear  to  be  interested,  and 
none  other  but  his  Majesty  had  an  interest  in  the  vessel  seized,  before  the  de- 
claration of  hostilities  and  order  for  reprisals. 
If  on«man      w   ?'  .^^gedorn  v.  Oliverson.  E.  T.  1814.  K.  B.  2  M.  &  S.  485. 
iiiakea  a  Plaiiitiff  efibcted  an  insurance  on  ship,  as  well  in  his  own  name  as  for  and  in 

contract  ex  ^^e  name  of  all  and  every  other  person,  &c.  in  the  usual  form,  for  the  benefit 
prewly  for  of  S  ,  an  alien  enemy,  and  procured  a  licence  to  legalize  the  voyage, 
another,  and  a  loss  happened;  and  two  years  afterwards  S.,  by  letter  to  the  plaintiff, 
though  the  adopted  the  insurance. 

tCotUr^i  ,  -^^r  .^**r*  ^^  ^^"^^  ^^*®  *^  ^  ^«»se  in  which  the  defendant  ought  to  pay,  and 
agbni,  ex  ^n®  plaintiff  ought  to  receive,  for  a  loss  under  the  policy.  A  loss  has  happen- 
^reasor  iin  ed^  upon  which  the  defendant  undertook  to  pay;  and  if  the  premium  could  not 
plied  (iiii  have  been  recovered  back  from  the  defendant,  there  is  not  any  circumstance 
where"e  ie  *^®'f  ,^^^*^^  »*^o"*^  exonerate  him  from  liability.  We  think  the  plaintiff  never 
hia  general  ^^^^^  "?^®  recovered  back  the  premium  from  the  underwriter,  because  of  the 
agent),  the  ""certainty  whether  Schroeder  would  adopt  the  assurance  in  respect  of  which 
Irtter  may  the  underwriter  would  have  incurred  the  risk.  While  the  contract  was  in 
adopt  the  JUTx  there  was  not  any  disposition  on  the  plaintiff's  part  to  have  the  policj 
contract,  vacated,  and,  if  there  had  been,  it  would  have  been  an  answer  to  him,  that 
Schroeder  might  have  adopted  it.  Then  comes  the  question,  whether  Schroe- 
der IS  entitled  to  take  the  benefit  of  this  insurance?  It  is  stated  that  it  wma 
ettected  for  his  benefit;  therefore  it  was  intended  to  cover  his  specific  interesfc 
at  the  time.  Schroeder  had  an  interest  at  the  time,  and  although  there  was 
*gt  any  specihc  communication  at  the  time,  yet  ad  Schroeder  was  con- 
pcted  m  the  concern,  it  was  reasonable  for  the  plaintiff  to  expect  that 
schroeder  would  adopt  an  act  which  could  be  done  with  no  other  view  than  for 
hisbeneht.  Schroeder  must  be  considered*  as  under  a  moral  if  not  a  legal 
obligation  to  adopt  it,  although  the  ship  arrived.  Being  under  that  obligatwn 
mall  events,  he  ihinks  that  he  is  warranted  in  adopting  it  even  af\er  a  loM, 
and  has  adopted  it.     The  case  of  Routh  r.  Thompson  shows,  that  if  a  poliej 
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b0  eflbcted  with  reference  to  the  benefit  of  a  person  intereated,  an  adoption  |  524  ] 
of  it  by  such  person  aAer  the  loss  will  be  sufficient. 

7.  Moon E  V.  Henderson.  H.  T.   1801.  K.  B.  I  East,  335. 

An  English  subject  in  time  of  war,  who  had  received  orders  to  effect  an  in- ^'^forming 
suraace  for  a  neutral  foreigner,  opened  the  policy  with  his  usual  broker  in  his|||*  broker 
own  name,  but  informing  him  at  the  same  time  ttiat  the  property  was  neutral,  t/insored' 
At  the  trial  by  the  direction  of  Lord  Kenyon,  a  verdict  was  found  fof  the|a  lime  of 
plamtiff  for  the  amount  of  the  average  loss,  deducting  the  amount  of  the  pre-  war  ianea 
mium  upon  this  policy.  J^  rule  nurt  having  been  obtained,  for  setting  aside  the  tral,  soffi 
verdict  and  granting  a  new  trial,  on  the  ground  of  a  misdirection  in  this  respect,  '••»«ntly  indi 

Lord  Kenyon,  C.  J.,  said  that  he   remained  of  the  same  opinion  as  at  the  ^y^^  party* 
trial.     If  the  agent  disclose  his  principal  at  the  time,  it   is  clear  that  he  though  in* 
cannot  pledge  the  property  of  such  principal  to  another  with  whom  he  m  deal-  mring  in 
log  for  bts  own  private  debt.     It  is  true  that  he  did  not  name  him  at  the  time,  hw  own 
bttt  he  did  in  effect  the  same  thing,  by  saying  it  was  for  a  neutral.     Supposing  "•■not  ^oa 
the  agent  had  said  to  the  defendants,  "It  is  true,  1  am  agent  for  a  foreigner,  y"^* 
but  oevertiieless  you  may  retain  the  nrK>ney  duo  to  him  for  my  debt;"  could ^ 
such  a  transaction  be  sustained?     But  that  which  is  now  contended  for  is  in 
effect  the  same  thing.     All,  therefore,  that  the  defendants  can   retain  for  is 
the  amovnl  of  the  premiums  due  on  this  policy  on  the  paf  t  of  the  plaintifi^.-r" 
Rule  discharged. 

(6)  Duties  of, 
I.  Smith  F.  Lascelles   M.  T.   1788.  K.  B.  2  T.  R.  189.    S,  P.  Gorbexs 

V.  Gordon.  M.  T.   1818.  N.  P.  3  Campb.  472. 

Case  for  neglecting  to  make  an  insurance  on  the  freight  of  goods,  shipped  ^"  general, 
on  board  the  General  Melville,  from  Dominica  to  London.     It  appeared  at  ^"  °  j^j'** 
the  trial,  that  the  plaintiff  being  indebted  to  the  defendant  in  850/.,  in  Febru-^Q^^  j„,^^ 
«ry,  1785,  mortgaged  to  him  his  interest  in  the  goods  and  freight  by  way   ofance  to  be 
security;  in  which  mortgage  was  contained  a  proviso,  that  the  deed  should  be  eflrected,9a 
void  in  case  of  payment  in  August,  1785.     In  July,   1785,  the  plaintiff,  in  a*>ehhtf  of 
letter  inclosing  the  bills  of  lading,  desired  the  defendant  to  procure  an  '^^^^^' l^^^^^^^ot 
anee  on  the  goods  and  freight,  which  letter  could  not  have  be^n  received  \^e-  ^^  imposed 
lore  the  mortgage  became  obsolete.     The  defendant  did  cause  insurance  to  without  the 
be  made  on  the  goods,  though  not  on  the  freight.     At  the  trial  proof  was  gi v-  consent  of 
en  of  a  letter  having  been  received  by  the  defendant  from  the  plaintiff;  but  it  the  agent; 
did  not  appear  whether  it  wa«  the  letter  in  question.     Three  grounds  were  °^^^™^^^^ 
now  made  for  a  new  trial:  1st.  That  it  had  not  been  satisfactorily  proved  that^^^^P^  ^^ 
any  order  to  insure  had  been  received.     Sndly.  That,  supposing  the  letter  to  f,^^„gl^e„^ 
have  been  received,  the  plaintiff  had  no  insurable  interest,  the  defendant  ha v-  jt  may  be 
lag  insured  the  goods  on  his  own  account,  and  ihe  mortgage  at  the  time  being  implied 
forfeited.     Srdly    That  if  the  plaintiff  had  an  insurable  interest,  ^**^  ^e^«"^"  |.^|"  *e"  u 
ant  was  not  bound  to  obey  Ihe  plaintiff's  directions  to  insure;  so  far  from  the  J|^'I^^  ^y 
defendant  haying  money  of  the  plaintiff's  in  his  hands,  Ihe  latter  was  actually  jj,o  parties, 
indebted  to  him,  and  therefore  he  could  not  be  compelled  to  give  him  a  longer    j-  525  ] 
credit.     Fer  Cur.     This  is  not   the  first  question  of  the  kind  that  has  come 
before  us  at  Guildhall.     In  a  case  which  arose  near  two  years  ago,  we  stated 
Tcry  fiilJy  to  the  jury  the  law  respecting  the  obligation   under  which  a  merr 
chant  residing  in  this  country  is  to  insure  for  his  correspondent  abroad,  which 
was  repeated  in  a  great  measure  in  this  case.     It  is  now  settled  as  clear  law, 
that  there  are  three  instances  in  which  such  an  order  to  insure  must  be  obey- 
ed:  Ist.     Where  a  merchant  abroad   has  effects  in  the  hands  of  his  corres- 
pondent here,  he  has  a  right  to  expect  that  he  will  obey  an  order  to  insure,  be* 
cause  he  is  entitled  to  call  his  money  cut  of  the  otherfs  hands  when  and  in 
what  manner  he  pleases.     The  second  class  of  cases  is,  where  the  merchant 
abroad  has  no  effects  in  the  hands  of  his  correspondent;  yet,  if  the  course  of 
dealing  between  them  be  such,  that  the  one  has  been  used  to  send  orders  for 

•  Tb«  aathority  of  n  broker  employed  to  effect  a  policy  of  insurance  may  be  revoked^ 
after  the  underwriters  have  signed  the  slip,  t^D  such  time  as  they  actually  eobfcsribe  ihe  poliey; 
see  Warwick  v.  Slade,  3  Campb.  1^. 
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insuratice,  and  the  other  to  comply  with  them,  the  former  has  a  right  to  expect 
that  his  orders  for  insurance  will  still  be  obeyed,  unless  the  latter  give  him  no- 
tice to  discontinue  that  course  of  dealing,  3rdly.  If  the  merchant  abroad 
send  bills  of  lading  to  his  correspondent  here,  he  may  engraft  on  them  an-  or- 
der to  insure,  as  the  implied  condition  on  which  the  bills  of  lading  will  be  ac- 
cepted, which  the  other  must  obey  if  he  accept  them,  for  it  is  one  entire  trans- 
action. It  is  true,  as  it  has  been  observed,  that  unless  something  has  been 
held  out  by  the  person  here  to  induce  the  other  to  think  that  he  \vin  procure 
insurance,  he  shall  pot  be  compelled  to  insure.  But  if  the  commission  from 
the  merchant  abroad  consist  of  two  parts,  the  one  to  accept  the  bill  of  lading, 
the  other  to  cause  an  insurance  to  be  made,  the  correspondent  here  cannot  ac- 
*ccpt  It  hi  "part  ind  reject  it  as  to  the  rest.  If  such  be  the  law  on  this  subject, 
the  fact  in  this  case  is  clear;  for  with  regard  to  the  letter,  there  is  no  pretence 


LACE  V.Telford.    M.  T.   1793.    N.P.    Id.  7G.    Ell:ce  v.  Galwood. 

H.  T.  1793.  K.  B.  5  T.  R.,  1 13.  ^ 
And  wh«n  Case.  The  declaration  stated  that  the  defendant  had  undertaken  to  procure 
a  person,  an^insurance  against  fire  for  certain  premises  belonging  to  the  plaintiff,  and  on 
though  with  |j|g  account,  which  insurance  he  had  effected;  but  that  he  had  conducted  hiro- 
vout  coMid  g^j^  g^  negligently  in  the  perfecting  of  sueh  insurance,  that,  the  premises 
roViakVto  having  been  burned  by  fire,  the  plaintifi'  had  not  been  able  to  recover  any  part 
procure  an  thereof  against  the  fire-office,  whereby  he  had  suffered  a  total  loss.  For  the 
Insurance,  plaintiff  amanuscrii  t  note  of  a  case  at  Ts'isi  Prius  (before  Mr.  Justice  BuWer) 
'  r  ^2^  ]  of  Wallace  v.  Tellford,  was  cited,  wherein  that  judge  had  ruled,  in  an  aclicn 
if  he  pro  similar  in  point,  of  circumstances  with  the  present,  that  though  there  was  no 
ceed  tocar  consideration  for  one  party's  undertaking  to  procure  an  insurance  for  another, 
•ore  intcT'^  yet  where  a  party  voluntarily  undertook  to  do  it,  and  proceeded  to  carry  his 
eiecntion,  undeitaking  into  effect  by  getting  a  policy  underwritten,  but  did  it  so  negli- 
Jio  will  be  gently  or  unskilfully  that  the  party  conld  derive  no  benefit  from  it,  that  in  that 
liable  for     ^^ge  he  should  be  liable  to  an  action.     Counsel  then  contended  that  the  dcfen- 


ligence  or  ^.  x       ,  *r         -  j  •      i      -j-    • 

nnskilfal      plaintiff  had  lost  all  benefit  from  it.     Lord  Kenyon  acquiesced  m  the  distinc- 

nea».*  .  tion,  ahd  suflTered  the  cause  to  proceed.  The  plaintiff,  however,  failed  in  prov- 
ing any  promise  of  the  defendant  to  procure  the  insurance  as  stated  in  the 
declaration,  and  was  nonsuited. 

3,  Moore  V.  MouRG.vE.  M.  T.   1776.  K.  B.  Cowp.479.    S.P.  Comblr  v. 

Andersox.  M.  T.  1808.  K.  B.  1  Campb.  555. 
When  no  This  was  an  action  brought  by  the  plaintiff,  who  was  a  merchant  of  Alicanf, 
]5articnlar  against  the  defendant,  his  accent  in  London,  for  misbehaviour  in  not  insuring 
directions  ^j^^  plaintiff's  goods  agreeable  to  directions.  The  goods  were  a  cargo  of  fruit, 
MM  to  the  ^^^  ^y  ^^®  letters  produced  in  evidence  it  did  not  appear  that  the  plaintiff  had 
Banner  in  given  the  defendant  any  particular  directions  how  or  with  whom  to  insure,  but 
.whijch  the  only  generally  to  insure  the  cargo.  The  defendant  insured  with  the  London 
iiisui'anceia  Insurance  Office,  who,  in  policies  upon  fruit,  always  put  in  an  exception  free 
to  be  made,  ^^^^  particular  average.  This  policy  was  made,  therefore,  with  that  excep^ 
"wSl^hSTpro  **''"•  ^^^  ^^^^  ^^'^'^  ""^  entirely  a  total  loss;  for  though  the  goods  were  al 
tectedin  ^rst  under  water,  some  were  saved;  but  those  that  were  damaged  would  not 
the  ezer  pay  the  salvage  of  them.  The  jury  found  a  verdict  for  the  defendant;  and 
cise  of  hi^||>ne  of  them  said  the  ground  of  their  verdict  was,  because  they  thought  he  acl- 
^*»"^«^"'^"•   ed  ftowfl  yw/c  to  the  be^  of  his  judgrnent. 

acts^^na  *      }^^^  Mansfield.     The  drawer  of  this  declaration  has  thought  it  necessary 
fide  xoihe  to  invent  two  grounds  of  action  on   which  to  found  the  plaintiff's  claim:   1st. 

f^i  *  ^  broker  who  employs  another,  but  nmi»s  to  ffivo  nil  iho  in-lriictlons  be  is  fiirni^bH 

jad|mept.    ^jiy,^  jg  answerable  for  iho  loss  occrm  oncd  Lv  hi^  omisFu.n,  alshoitg!i  bo  derived  no  profit 

j-  fVom  thti  tranaaouon;  1  filnrsh.  Ins.  315.  '    .  " 
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That  theplaintiflf  had  given  orders  to  insure  free«f  average,  excepl  general 
or  the  ship  strupded,  and  that  the  defendant  had  undertaken  to  do  so.  The 
next  grougd  is,  thai  he  had  given  orders  to  iiisure  in  the  usual  and  customnry 
course.  These  two  grounds  arc  entirely  a  fiction;  for  there  were  no  such  or- 
ders given,  and  nosucii  express  undertaking;  and  to  maintain  tliis  action,  the 
defendant  roust  be  guilty  citlicr  of  a  breach  of  order,  gross  negligence,  or 
fraud.  Now  ail  the  observations  wliich  have  been  made  to-day  were  made  at 
the  trial,  and  were  very  proper  for  the  consideration  of  the  jury;  and  my  di- 
rections to  the  jury  were  general;  and  if  they  thought  there  was  gross  negli- 
fence,  or  the  defendant  had  acted  malafidey  they  should  find  for  the  plaintiff. 
ty  on  (he  contrary,  they  were  of  opinion  that  he  had  acted  bona  fide  and  to  the 
best  of  his  judgment,  then  tl^icy  sJiould  find  for  the  dcfeiidant.  In  delivering 
their  verdict,  they  say  they  did  not  think  the, defendant  guilty  of  gross  negli-  [  5Q7  \ 
gence,  or  that  he  acted  mala  fide.  The  Court,  therefore  will  not  say  so.  The 
plaintiff  if  he  pleased  might  have  given  orders  to  the  defendant  not  to  insure 
at  the  London  Insurance  Office,  but  at  some  other  uifice  where  this  exceptioa 
would  not  have  been  insisted  on.  But  he  gives  no  direction  at  all.  There- 
fore he  JeAit  to  the  discretion  of  his  correspondent,  who,  if  he  meant  no  frauJ, 
was  at  liberty  to  elect  between  Itie  linderwriters.  It  seems  the  Exchange  As- 
surance OfHce  and  the  London  Insurance  Olfice  diiier  in  the  form  of  their  pol- 
icies; but  though  the  ^ne  runs  a  rit.k  which  the  other  docs  not,  the  premium  is 
the  same.  There  could  be  no  trniptation,  therefore,  to  the  defendant  as  to 
the  choice  between  them.  If  upon  all  these  circumstances  the  jury  had  found 
for  the  plaintilf,  it  might  have  been  a  cast  wl^ethcr  the  Court  would  havegrant-*^ 
ed  a  new  trial.  But  clearly  they  will  not  ^.here  no  particular  orders  are  given, 
and  where  the  defendant  appears  to  have  acted  bonafulcs  and  where  the  plain- 
tiflf  himself  has  been  guilty  oftho  first  omission,  in  not  giving  proper  directions. 
There  seems  to  be  no  ground  at  all  fjr  the  Court  to  interpose  against  the 
defendant.  The  three  other  judges  concurred. — Rule  for  a  new  trial  dis-*^^®  *!®'^ 
charged.  ^"^^-^ 

4.  Tosher  V.  Scott.  T.  T.   1815.  C.  P.  6  Taunt.  2.34;  S.  C.  I  Marsh,  u5G.  chan^je/ 
A.,  the  captain  of  a  ship,  having  incurred  e.xpcnscs  on  her  account,  draws  which  con 
a  bill  on  his  owner  in  pavment,  with  a  memorandum  that  if  it  should  not  be  tained  a 
honoured,  the  holder  would  insure  the  amount,   and  place  the  premium,,  ^lc.,"®"^**™" 
to  the  ship's  and  A.'s  account.     The  bill  is  indorsed  to  B.,  and  by  him  pr'C-jj"^^^  *^| 
sentedfor  acceptance,  but  dishonoured;  and  B.  then  effected  an  insurance  for  honoured, 
three  months,   the  interest  being  declared  to  be  on  the  bill.     lu  an  action  by  the  hotdera 
B.  against  A.  for  the  premium  and  expensei^,  there  were  two  objections:   1st.  naighi  ia 
That  this  was  an  illegal  insurance,  and  not  available  against  the  underwriters,*"''®  ^h®  * 
being  an  insurance  without  interest,  and  prohibited  by  stat.  19  Geo.  2.  c.  37.  *"oonta»d 
and,  therefore,  the  premium  could  not  be  recovered  back.     2ndly.   It  was  oh- p^g^j'J-m^^,^ 
jected,  that  the  insurance  should  have  been  on  the  ship,  and  not  on  the  bill-;  the  account 
and  on  the   voyage,  instead  of  for  three  months;  because  the  owners  would  of  a  panic 
have  no  benefit  from  the  insurance  in  the  form  in  wiiich  it  was  eiTected.  «l'^r  vessel 

Fer  Cm\     We  cannot  say  that,  on  further  consideration,  we  think  there  is'J"''  °^  ^^^ 
•i^««i  n  1         "^  ,  •      .-  *.»!•  1-        r         1*        drawer, 

any  weight  m  either  of  these  objections.     As  to  the  insurance  being  for  a  time  ^^^^  ^'^ 

and  not  on  the  uhole  voyage,  there   was   no  particular  insurance  prescribed, the  master 

but  it  was  left  (o  the  discretion  of  the  holders  of  the  bill;  and  if  they  have  ox- thereof,  tha 

ercised  (hat  discretion  honestly,   we  see  nothing  to  control  it.     With   respect  bill  being 

io  the  illcgaliiy  of  the  insurance,  as  to  which  we  desire  that  our  opinion  may  **r»*^"  for 

be  considered  as  confined  to  this  particular  case,  the  insured   had  tiiis  "^^^resl^P^P 'J^*|, 

in  the  arrival  of  the  ship,  that  by  such  arrival   his  debtors   would  have  moreen  to  have 

ample  means  of  paying  the  amount  of  the  bill.     It  was  on  the  authority  giveaexecated 

by  the  bill,  and  by  the  direction  of  the  captain,  that  the  insurance  was  effect- the  direc 

ed;  and  the  plaintiffs  having  previously  advanced  this  mony  for  the  use  of  the^'on  with 

Captain,  we  think  they  are  entitled   to  recover  it   back.  ^   In  many  cases  ^^^^^^r^^S^iJ-t 

would  be  an  avrfilable  .security,  indeed  in  all  rases  but  that  of  British  ves-.  t.       .  J 

Bjjjs,  and  we  Bee  no  necessity  for  inquiring  whether  this  were  a  British  ship  f^^^hree 

or  not.  noDilMu 
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6.  Todd  v.  Reid.    H.  T.  181 1.  K.  B.  4  B,  &  A.  210;    S.  C.  8  Stark.  16. 
S.  P.  RussEL  V.  BiNGLET.  M.  T.   1811.  K.  B.  4B.^A.  595. 

An  inrar  The  assured  had  employed  one  Power,  a  broker,  to  effect  the  policy,  which 
ance  bro  y^^  returned  to  the  assured.  Some  time  after  the  loss  happened*  the  assured 
emiUed't/  *®'^^  ^^*  policy  to  him  for  the  purpose  of  adjusting  the  loss,  and  receiving  from 
recover  pay  the  underwriters  the  amount  of  their  several  subscriptions.  The  policy  was 
moot  for  '  adjusted  by  the  defendant;  and  part  of  the  sum  for  which  he  had  subscritied 
the  as^inred  the  policy  was  duly  paid  over  to  the  plaintiff.     At  the  time  of  settling  the  loss 


from  the  on  ^^^  broker  was  indebted  to  the  underwriters  for  premiums  on  other  policies  of 
liTmoney'  insurance,  but  to  which  the  plaintiff  was  not  a  party,  in  a  sum  equal  to  the 
and  a  ciu'   residue  of  the  money  due  on  the  policy  in  question;  and  this  sum  was  allowed 


torn  to  eot  in  account  between  the  broker  and  the  underwriters;  and  it  ^aa  contended 
off  the  gen  that  this  was  to  be  considered  as  payment  to  the  assured  to  that  amount.  It 
oral  bal  ^^g  proved  at  the  trial,  that  it  had  been  the  practice  at  Lloyd's  coffee-house 
from  the  ^^^  many  years  thus  to  settle  losses  between  the  broker  and  the  underwriter, 
broker  to  Abbott,  Chief  Justice,  was  of  opinion  that  such  a  usage  could  not  be  support* 
the  nodor  ed  by  law;  that  the  broker  had  only  authority  to  receive  payment  in  mooey 
writer  in  from  the  underwriters;  and  the  plaintiff  recovered  a  verdict, 
the  aeule  p^y  Qur.  The  broker,  as  agent  of  the  assured,  was  only  entitled  to  receive 
ment  of  a  payment  in  money;  and  no  usage  can  sanction  such  a  practice  as  that  which 
loH  it'iUe  '^  stated  to  have  prevailed  in  this  particular  business.  This  is,  in  fact,  an  at- 
^^1.  tempt  to  pay  the  debt  of  one  person  with  the  money  of  another. 

*  6.  Waitv.  Atty.  T.  T.   1812.  C.  P.  4  Taunt.  493, 

A  bro  er,  ^  ip|^j^  ^^^  ^^  action  upon  a  policy  of  insurance,  upon  the  ship  Monarch  and 
ance  of  in  freight,  at  and  from  Malta  to  Gibraltar  and  Lisbon,  to  return  four  per  cent, 
strnctiooe  for  convoy  from  thence  to  Lisbon,  and  twelve  per  cent,  for  such  proportion  of 
previously  the  freight  as  was  due  for  the  cargo  discharged  at  Gibraltar,  ana  twelve  per 
received  cent,  if  the  voyage  terminated  at  Gibraltar.  It  appeared  by  a  letter  from  the 
^ff'^i'd '  ''I'^s^er  of  the  vessel,  which  had  laid  some  time  at  Malta  waiting  for  freight, 
policy  at  ^^^^  ^®  ^^^  ^^  length  chartered  her  for  this  voyage  to  sail  without  convoy;  the 
Lloyd's  at  owner  knew  this  at  the  time  when  he  gave  instructions  for  the  policy;  but  it 
a  time  also  appeared  by  the  same  letter,  that  it  was  not  known  when  any  convoy 
when  a  let  i^ould  be  appointed.  The  vessel  had  no  licence  to  sail  without  convoy;  and 
if'^^^'hi^"  counsel  contended,  that  the  charter-party  was  therefore  illegal,  and  that,  al- 
the  coal%x  though  the  owner  was  not  instrumental  to  the  sailing  without  convoy,  yet  tl^i^t 
change  op  ^^  he  was  afterwards  aware  of  the  fact  of  her  having  sailed  without  convoy, 
ened  an  before  he  gave  the  instructions  for  the  policy,  that  was  such  a  privity  as  ren- 
[  629  "1  dered  the  insurance  void;  the  jury  found  a  verdict  for  the  paintiff. 
noancing  Per  Cur,  With  respect  to  the  convoy,  we  have  not  the  slightest  doubt 
the  loss  of  that  the  statute  did  not  intend  to  affect  the  policies  of  any  who  are  not  privy  ta 
heVowt  ^^^  sailing  without  convoy;  The  eighth  section  of  the  43  Geo.  S.  s.  57.  ex- 
the  jory  cepts  all  vessels  sailing  from  foreign  ports  where  no  convoy  is  appointed  or  to 
were  war  grant  licences.  It  does  not  appear  in  this  case  either  that  any  convoy  was 
ranted  in  appointed  from  Malta,  or  that  there  was  any  person  there  authorized  by  the 
finding  this  Admiralty  to  grant  licence  to  sail  without  convoy;  unless  this,  therefore,  were 
no  want  of  g^own  in  the  cause,  it  is  not  shown  that  the  master  acted  illegally  in  sailing 
fj''«;;5;^- thence  without  convoy.  ^     ^ 

the  policy.  '^'  BousPiELD  v.  Creswell.  M.  T.   1810.  N.  P.  2  Cambp.  645. 

Action  against  an  insurance  broker,  for  his  not  having  duly  called  upon  certain 
If  an  iniur  of  the  underwriters,  who  have  since  become  insolvent,  to  settle  the  loss,  and 
ker  keepn  a  ^^^  *^^  sums  insured  by  them.  Lord  Ellenborough.  If  an  insurance  broker 
policy  he  ^^^P^  ^he  policv  in  his  hands  he  shall  he  presumed  to  promise  that  he  will  col- 
has  effected  'f^^  ^^^  sums  due  from  the  underwriters  upon  a  loss  happening,  in  considera- 
in  hid  hands!  ion  of  the  commission  he  receives  for  effecting  the  insurance, 
he  is  bound  to  ase  reasonable  diligence  to  procure  the  nnderwriten  to  settle  and  pay  any  Ion  that  may 
happen  upon  it. 

(c)  m^his  of. 
Fromthe     I-  ©alzell  v.  Mais.M.  T.  1808.  N.  P.  1  Cambp.  534.  S.  P.  Axt  v.  BLOHp. 
nator«  of  T.  T.  1800.  K.  B.  Park,  Ins.  36;  Marsh.  Ins.  294« 

the  ao  The  detendant  had  underwritten  a  noliev  effected  hv  one  Reid.  an  ioMinuiee 
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broker,  on  account  of  the  plaintiff,  upon  goods  by  ship  or  ships,  at  and  froro^^oi^^  be 
Berbice  to  Great  Britain.     This  action  was  brought  to  recover  back  the  pre-f"*®*" '*"• 
mium,  on  the  ground  that  the  goods  had  never  been  shipped.     The  plaintiff  |he"broker 
gave  in  evidence  the  policy  signed  by  the   defendant,   which  contained  the  it  seems    ' 
usual  acknowledgment  on  the  part  of  the  nnderwriters, '^  confessing  ourselves  that  the  lat 
paid  the  consideration  due  unto  us  for  this  assurance  by  the  assured,"  &c.         ter,  tiefore 

Lord  Elleoboroiigh.     The  defendant  is  bound  by  the  receipt  in  the  policy.  ^'^  ^!"  '?. 
If  a  man  acknowledges  that  he  has  received  a  sum  of  money  from  al>roker,  ^^  J  ^| 
and  accredits  him  with  his  principal  to  that  amount,  he  shall  not  afterwards,  as  oms  to  the 
between  himself  and  the   principal,  be  allowed  to  say  that  the  broker  never  ooderwri 
paid  him.     I  should  completely  knock  up  the  insurance   business,if  I  were  toters,  may 
aJJow  this  acknowledgment  to  be  impeached.     It  is  well  known  that  there  are '"<*|"^'*" ''^ 
nmning  accounts  kepi  between  the  insurance  broker  and  the  underwriter;  and  ^^-^'^^  ^ 
Lord  Kenyon  held  that  the  former,  before  paying  the  premiums  to  the  latter,  filfj^'^^  i^ 
might  maintain  an  action  against  the  assured,  to  recover  the  ainotint  of  them  recover  th^ 
as  for  money  paid  amonot  of 

2.  Edgar  v.  Birnstbai>-  T.  T.  1808.  N.  P.  I  Cambp.441.  I  530  ^ 

The  plaintiff  being  an  insrance  broker,  got  a  policy  underwritten  for  the  them  as 
defendant,  a  merchant,  on  the  ship  Alfred,  which  Was  subscribed  (amongst  oth-  ""^"®y  P*^^ 
era)  by  one  Lomas.     A  loss  happened,  whereupon  the  plaintiff  paid  the  full  ^    >'  °'®' 
amount  of  the  sum  insured  to  the  defendant.     Previously  to  this  Lomas   had  p^ymenTof 
become  isolvent,  without  the  plaintiff  being  aware  of  that  fact;  and  it  was  now  the  amoont 
contended,  that  he  had  a  right  to  recover  the  sum  he  had  paid  to  the  defendant  of  a  loss  by 
in  respect  of  Lomas's  subscription,  as  money   paid  under  a  mistake  of  fact,  a  broker  to 
But  Lord  EUlenborough  held,  that  on  account  of  the  well  known  course  of  ^*'  ^^1!^^^ 
dealing  between  the  insurance  broker,  the  merchant,  and  the  underwriter,  the  ^^^  ^a      |? 
money  could  not,  under  these  circumstances,  be  recovered  back  from  the  recover  it 
assured.  back  on  the 

3.  Jameson,  v.  Swainston.  M.  T.  1810.  N.  P.  2  Carobp.  546.  ground  of 

The  plaintiffii  were  insurance  brokers^  residing  at  Leith,  in  Scotland;  and|>'^°<>^  ^^ 
had,  by  orders  of  the  defendant,  who  lived  at  Liverpool,  effected  for  him  cer-  'l^.^^^f-*^^ 
tain  policies  of  insurance  with  different  underwriters  at  Leith,  upon  the  defen-  ^Y^^^  ^^^  ^f 
danOsship,  bound  on  a  voyage  from  Liverpool  to  the  Baltic.     In  the  course  of  the  under 
the  voyage,  the  ship  was  stranded  in  the  Orkneys,  and  the  plaintiffs  advanced  writers  had 
coDsiderable  sums  of  money  in  refitting  the  ship,  and  preparing  her  for  the  hecome  ia<- 
.remainder  of  the  voyage.     Aflerwards  an  average  loss  was  adjusted  of  sixty- ■^'^*°*» 
eight  per  cent.,  and  the  plaintiffs,  upon  that  adjustment,  in  the  month  of  May,  ^j^^  *^*"  ^^ 
1806,  transmitted   an  account  from  Leith  to  the  defendant  at  Liverpool'  debit- *y^^  '^ 
ing  him  with  their  advances,  and  giving  him  in  return  credit  for  the  amount  of  ^oont,  re 
the  average  loss  due  from  the  underwriters  in  Leith.     The  balance  of  the  ac-  ceivmg  the 
count  so  rendered  was  in  favour  of  the  plaintiffs  170/.,  which  the  defendant  balance, 
immediately  paid.    In  the  month  of  August,  which  was  the  usual  time  at  Leith  ?°<*  wfter 
of  settling  between  the  brokers  and  underwriters,  the  plaintifls  called  upon  the  '"^  ^^^ 
underwriters  for  the  amount  of  the  average  loss;  some  of  them  paid,  others  re-  fa^",niake 
faaed  upon  the  ground  of  insolvency.     The  sum  which   was  not  received  a  foriher 
amounted  to  3^ZoZ,  and  was  the  subject  of  the  present  action.     Different  appli-  claim  apoa 
cations  were  made  by  the  plairttiH^s  to  the  underwriters  for  payment,  but  with-  !>»»  P'inci 
oat  eflect.    Aflerwards,  in  August,  1808,  the  plaintiffs  transmitted  another  ac-  P**  °"  "^f" 
count  to  the  defendant,  in  which  they  claimed  to  be  due  to  themselves  the  sum^  ^'^*"^  * 
of  3^5/.  by  reason  of  their  not  being  able  to  receive  it  from  the  underwriters. 

Mansfield,  C.  J.  said,  that  without  resorting  to  usage,  which  might  be  dif- 
ferent at  Leith  and  London,  he  was  of  Opinion  that,  after  so  great  a  lapse  of 
titne  between  the  rendering  of  the  two  accounts,  the  brokers  as  betwixt  them- 
selves and  their  principal,  must  be  presumed  either  to'  have  received  actual 
payment  of  the  average  loss  from  all  the  underwriters,  or  to  have  settled  with 
them  in  account  some  way  or  other.  For  the  purpose  of  recovering  from  the 
defendant,  they  should  have  epprised  him  in  August,  1806,  of  the  state  of  the 
OD^rwriterSy  who  he  was  naturally  led  to  suppose  had  settled  with  the  bro- 
kera,  and  thair  silence  had  deprived  him,  for  the  space  of  two  yaars^  of  all  op- 
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[  531  J    portunity  of  enforcing  the  policies  of  assursnce.     The  brokers'  laches  was  an 

answer  to  their  demand  against  their  principal,  and  they  must  look  to  the  un-  '^ 
derwritcrs,  whom  Ihev  had  trusted  . — Verdict  for  the  defendant. 
4.  Stackpole  v.   Earle.  E.  T.  1761.    K.  B.   2  Wils.  133.  S.  P.  Ex  parte 

Mather.  S.  P.  3  VcJl.  Jun.  373. 

Nor  can  he      This  was  an  action  on  a  policy  of  insurance  for  160/.  at  four  guineas   per 

recover  ex  ^ent.,  in  case  Drury  Sheppey  should  die  at  any  time  between  the  1st  of  April, 

curred  ia     1777,  and  the  1st  of  April,  1778,  both  days  included,  and  during  the  lifetime 

ejecting un  of  John  Sheppey,  the  father  of  Drury;  but  in  case  the  said  John  should  die 

illef^Ai  in     before  the  said  Drury,  the  policy  to  be  void.     The  question  was  as  to  the  rep- 

fluraoce;*    resentation  of  the  life  at  the  time  of  the  insurance.  The  interest  in  the  insuraoce 

was  903/.,  due  from  Drury  Sheppey  to  the  plaintiff.     It  was  admitted  that  the 

life  expired  within  the  time  limited  in  the  policy.     Drury  Sheppey  had  a  place 

in  the  Custom  House  of  Ireland,  and  was  in  bad  circumstances.     He  went  to 

the   South  of  France   for  the  benefit  of  his  health,  or  to  avoid  Jiis  creditors, 

end  there  died.  The  broker  who  effected  the  policy  told  the  underwriter  that 

the  gentleman  for  whom  he  acted  would  not  warrant,  but  from  the  account  he, 

the  broker,  had  received  he  belcived  it  to  be  a  good  life. 

Lord  Mansfield.  As  to  the  interest,  this  policy  may  be  considered  as  a  collat-* 
eral  security  for  the  debt  due  to  the  plaintiff.  Where  there  is  nowaranty,the 
Underwriter  runs  the  risk  of  its  being  a  good  life  or  not.  If  there  be  a  con- 
cealment of  the  knowledge  of  the  state  of  the  life  it  is  a  fraud.  It  is  a  rule 
that  every  subsequent  underwriter  give  credit  to  the  representation  made  io  the 
first;  and  it  is  allowed  that  any  subsequent  underwriter  may  give  in  evidence 
a  misrepresentation  to  the  first.  The  broker  here  does  not  pretend  to  any 
knowledge  of  his  own,  but  speaks  from  information.'  There  is  no  fraud  in  him. 
There  was  a  verdict  for  the  plaintiff.  Even  where  there  is  an  express  warranty 
that  the  person  is  in  good  health,  it  is  shfiicient  that  he  is  in  a  reasonable  good 
state  of  health:  for  it  never  can  mean  that  the  ct^iui  que  vie  is  perfectly  free 
from  the  seeds  of  disorder.  Nay  even  if  the  person  whose  life  was  insured 
laboured  under  a  particular  infirmity,  if  it  can  be  proved,  by  medical  men,  that 
it  did  not  at  all,  in  their  judgment,  contribute  to  his  death,  tho  warranty  of 
health  has  been  fully  complied  with,  and  the  insurer  is  liable. 

6.  Roderick  v.Hivill.  M,  T.  181 1.  N.  P.  3  Campb.  103. 
Or  recover  In  a  former  action  for  the  same. cause,  it  appear^<^d  that  the  policy  had  not 
for  p rem i  the  proper  stamp,  and  the  plaintiff  was  nonsuited.  'Since  then  the  commis" 
cliarjrefl  in  s'®"®''^  ^^  stamps  had  permitted  the  proper  stamp  to  be  affixed  to  the  payment 
curred  wiib'^^  ^  penalty.  It  was  for  the  defendant  insisted  that  the  commissioners  had  no 
leferenceto  power  to  do  so,  and  that  tho  instrument  was  still  a  nullity.  The  counsel  relied 
I  532  I  upon  35  Geo.  3.  c.  63.. s.  16.  Lord  Ellcnborough  said  the  statute  wasimper- 
the  effect  ative  upon  him;  and  that  as  the  policy  was  not  only  stamped  before  it  wasef- 
ing  of  on  fected,  the  broker  could  not  recover  any  thing  for  effecting  it. 
polkfet!  ^-  ^"^'^  ^-  Clarksox.  T.  T.  1810.  K.  B.  12  East,  567. 

WhUtth  ^^^  plaintiff,  in  1803,  had  subscribed  policies  of  insurance,  which  the  de- 
ajrency  of  Pendants  had  effected  as  brokers,  the  premiums  upon  which  amotinted  to  5691. 
the  broker  ^Os,y  and  had  also  settled  and  signed,  upon  policies  subscribed  by  him  for 
■nbdistd  in  them,  adjustments  for  returns  of  premiums  amounting  to  18/.  leaving  a  balance 
the  asual  due  to  the  plaintiff  of  511/.  lOs.,  for  which  this  action  was  brought.  The  de- 
manner.the  fendants  insist  rhat  they  are  entitled  to  deduct  or  retain  out  of  that  sum^the'aucn 
Ter  cannot  ^^'^'*  '^*'  ^^-  heing  the  amount  of  deductions  for  short  interests  and  stipulated 
I'ccover  returns  of  premiums  for  convoy  upon  the  same  policies  for  the  premiums  on 
from  him  which  this  action  was  brought,  and  which  policies  had  always  remained  in  th©- 
the  premi  defendants'  hands,  and  had  not  been  handt^d  over  to  their  principals.  There 
am,  vvith  ^y^s  no  evidence  that  the  defendants  had  received  the  premiums  from 
ins  for^r^  their  principals,  nor  was  there  any  evidence  that  the  defendants  hdd  cre- 
tnrns,  to  tailed  their  principals  with  returns  of  premium  fur  convoy  and  short  ki- 
which  by  0  tcrest    claim- d  by   them.      The    plaintiffs   hadmllowed  the   defendants  an 

.    •  Or  prove  a  dr!,t  fo  rontamiLatod  under  c  coamisiicn  of  bankruptcy;  see  3  Vo*.  •73; 
0  Taunt.  23,');  1  Blttr^h,  650. 
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aecomtt  of  all  the  returns  on  policies  upon  ships  and  goods  upon  which  they  vvati  than 
were  personally  interested,  and  also  all  the  returns  on  policies  which  j*'^  ^^ 
have  been  adjusted:  and  the  set-off  or  deduction  claimed  of  2001.  19*.  6d.  ^JJJfV** 
in  dispute  arises  upon  policies  subscribed  by  the  plaintiff,  which  the  defendants 
hare  effected  as  brokers  for  others.  The  defendants  did  not  act  under  any  del 
CTtdtf  agency  or  commission.  The  events  entitling  the  return  claimed  had 
happened  before  the  commencement  of  the  present  action;  l>ut  it  was  not  ad* 
mitted  by  the  plaintiff  that  the  defendants  were  thereby  entitled  to  deduct  or 
aet  off  the  returns  claimed;  that  being  the  question  for  the  opinion  of  the 
Court.  The  plaintiffs  insisted  that,  upon  the  events  happening,  the  principals, 
and  not  the  brokers,  were  entitled  to  the  returns  claimed,  unless  such  returns 
were  adjusted  by  the  underwriters  with  the  brokers;  and  the  defendants  in- 
sisted that,  upon  the  events  happening  without  any  adjustment,  or  del  credere 
commiasion,  they  as  brokers  were  entitled  to  returns  as  abatements  out  of 
premiums.  The  question  was,  whether  the  defendants  were  entitled  to  deduct 
or  aet  off  the  sum  of  205/.  17«  Bd,  ?  If  not,  the  verdict  was  to  stand  for  that 
aoMMint  ;  if  they  were  so  entitled,  a  verdict  was  to  be  entered  lor  the  de« 
leiidaats. 

Per  Cur.  The  underwriters  suffer  the  full  premium  to  remain  in  the  haada 
of  the  broker,  who  is  the  agent  also  of  the  assured,  and  in  the  mean  time  tha 
•vent  happens,  which  reduces  the  underwriters'  claim  in  respect  to  the  pr^mi* 
am  to  a  lews  sum  than  it  was  at  first;  it  is  then  the  justice  of  the  case,  and  the 
law  of  the  case  also;  the  broker  should  pay  over  to  him  only  such  as  remains 
che  at  the  time.  The  broker  is  the  agent  for  the  assured,  who  has  a  risht  to  [  535  1 
give  him  notice  not  to  pay  over  to  the  underwriters  more  than  hia  due. — J^otiea 
to  tho  defendants. 

(d)  lAabiUtke  of, 
J.  Wjbbstks  v.  De  Tastbt.  H.  T.  1797.  K.  B.  7  T.  R.  157.  S,  P.    Joinbb 

V.  OswBLL.  H.  T.  1813.  K.  B.  3  Cambp.  357. 

The   plaintiff  having  been  hired  to  go  as  a  mate  in  a  ship  from  the  coast  of  Aa  insarsr 
Africa  to  the  Havannah,  for  which  he  was  to  receive  wages  at  the  rate  of  BL  it  not  liabla 
per  month,  and  three  privileged  slaves,  free  of  expence,  on  the  ship's  arri- ^^^  ^^^^^^ 
ving  at  the  port  of  sale,  directed  the  defendant,  who  was  his  agent  at  Liverpool,  |^J[^^ 
to  get  an  insurance  on  bis  privilege;  and   for  the  defendant's  neglect  the^^m^y^ 
plamtiff  brought  this  action  on  the  case  against  him.     It  appeared  at  the  trial 
at  the  iBst  Lancaster  assizes  before  Justice  Lawrence,  that  the  ship  was  lost  on 
her  voyage,  and  that  the  plaintiff  thereby  sustained  a  loss  of  150^,  rceckon* 
ing  39/.  5s.  for  his  detained  clothes,  and  the  rest  tor  the  value  of  the  slaves. 
It  was  objected  on  behalf  of  the  defendant,  that  the   plaintiff  could  not  re- 
cover the  value  of  the  slaves,  because  they  were  not  the  legal  subject 
of  insurance,  they  being  in  the  nature  of  seamen's  wages.     That  point  was 
reserved  for  the  opinion  of  the  Court,  a  verdict  being  taken  for  the  plaintiff 
for  150«.,  with  liberty  to  the  defendant  to  move  to  reduce  the  damages  to  39/. 
&r.     The  Court  were  clearly  of  opinion  that  the  slaves  were  not  the  subject  of 
insurance,  and  that  the  plaintiff  could  not  recover  in  this  action  more  than  he 
could  have  recovered  in  an  action  against  the  underwiters;  they   therefore 
made  the  rule  absolute  to  reduce  the  damages  to  30/.  5«. — Rule  absolute. 
2.  Park  v.  Himmond.  H.  T.    1816.  C.  P.  6  Taunt.  495;  S.  C.  2  Marsh. 

189;  S.  C.  Holt,  86.  4  Cambp- 344. 

The  plaintiff  proved  a  letter  dated  from  Malaga,  instructmg  the  defendant  to  Bat  he  is 
insure  1 ,000/.  upon  goods  shipped  on  board  the  Pearl,  from  Gibraltar  to  Dublin;  wpefd  te 
that  the  plaintiff  took  the  risk  on  himself  from  that  place  to  Gibraltar  Bay,  where  JJ]JJJ[J[^'^ 
he  should  send  his  letters  on  shore.     The  vessel  sailed  with  the  goods  on  ^     J^  ^^ 
board  from  Malaga,  and  in  her  course  hove  to  in  Gibraltar  Bay  and  sent  her  lu^^^i^^ 
letters  on  shore  by  a  boat  from  Algesiras,  and  did  not  touch  at  Gibraltar,  but  and  is  lis 
on  the  same  day  proceeded  on  her  voyage,  and  was  lost  by  striking  on  a  rock,  ble  for  loss 

•  A  broker  is  not  entitlcil^upon  tho  ground  of  any  usage  of  trade,  to  a  commission  or ^.^g^  ^^ 
twelve  per  cent  on  the  balances  which  ho  jjays  over  to  th©  underwriters  who  employ  bim;  ^^|  ^f^^ 
soeh  allowance  Is  merely  a  gratuity;  sea  Levi  v.  Daines,  Holt,  413. 
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The  defendant  had  effected  an  insurance  on  goods  by  the  Pearl,  at  and  from 
Gibraltar  to  Dublin,  beginning  the  adventure  from  the  loading  thereof  on  board 
at  Gibralter;  the  underwriters  not  being  upon  this  policy  liable  to  make  good 
the  loss  of  merchandize  shipped  on  board  at  Malaga,  refused  to  pay;  and  in 
action  brought  thereon,  the  plaintiff  was  nonsuited  on  this  objection. 

Per  Cur.  This  point  having  been  settlpd  ever  since  Robinson  v.  French, 
and  down  to  a  late  cause  in  Maulc  and  Selwyn,  that  an  insurance,  to  com- 
mence from  the  loading  of  goods  at  a  certain  point,  will  not  attach  on  goods 
previously  laden*,  no  person  who  undertakes  to  insure  for  others  should  be 
r  634  }  ignorant  of  it.  It  is  of  very  great  moment  that  those  who  undertake  such  im- 
portant business  as  this  for  others  who  are  abroad,  should  be  acquainted  with 
the  proper  mode  of  transacting  it;  and  if  they  undertake  it  without  such 
knowledge  they  are  liable  to  the  assured  for  the  consequences. 

3.  WiLHAVEN  V.  Clat,  E.  T.  1815.  C.  P.  6  Taunt-  1 10.    Vaughan  v.  Bell. 
E.  T.  1812.  K.  B.  3  Cambp.  237.    Barker  v.  Langhorne.  H.  T.  1816. 
«irce"b"  K.  B-  4  Id.  399,  contra. 

ker,  who  The  defendants  were  insurance  brokers,  and  had  effected  for  Gwynne,  who 
debiu  an  had  since  become  a  bankrupt,  a  policy  on  the  s\}ip  Harriet,  which  Aguilar,  an 
vDderwri  underwiter,  had  subscribed  for  600/.,  and  had  adjusted  a  tot  alloss  thereon;  ho 
tcr  wiih  a  j^^j  ^^^  p^^jj  Ij^^  money  to  the  defendants,  and  his  name,  though  struck  off  the 
takes'hifl  pohcy.  Still  remained  on  the  adjustment;  but  in  an  account  which  was  curreot 
acceptance  between  him  and  the  defendants  the  defendants  had  debited  him  with  the  a- 
for  a  pro  mount  of  this  loss,  and  had  with  Gwynne's  knowledge,  drawn  a  bill  at  three 
tsacted  pay  months'  date,  payable  to  their  own  order,  for  419/.,  being  the  general  ballance 
"*"'°^*^®  due  to  them  upon  their  own  account  with  him,  in  which  account  this  debt  of 
accoont  be  ^^^-  ^^^  included.  The  usual  period  for  payment  of  a  loss  on  a  policy  is  one 
tweenihem  month  after  adjustment.  Aguilar  having  become  a  bankrupt,  this  bill  was  not 
JM  liable  to  paid,  and  the  defendarits  proved  the  then  ballance  of  their  account,  308/.  3<., 
the  assured  under  his  commission,  and  received  a  dividend  thereon,  which  they  paid  over 
{°^ /"**"•/  to  the  plaintiffs,  who  now  brought  this  action  for  the  residue.  The  jury  found 
ceived  *'^  ^  verdict  for  the  plaintiflTs.  The  Court  held  that  inasmuch  as  there  was  a  loss 
»^.  *  settled  with  th^  underwriter,  and  a  bill  of  exchange  at  three  months'  dateac- 
inaorance  ia  ^^P^®^  ^^^  ^^®  ballance,  at  a  time  when  the  assured  was  entitled  to  immediate 
diacovered  payment,  which  was  at  a  month,  the  defendants  thereby  tied  up  Gwynne's 
to  be  void,  hands,  which  they  had  no  right  to  do. 

broker  hav  4.  MoYDEN  V.  FoRESTER.  T.  T.  18 14.  C.  P.  5  Taunt.  615 

ingsupprea  This  was  an  action  against  the  defendants,  who  were  insurance  brokers, 
aed  a  mate  for  not  having  communicated  to  the  underwriters,  at  the  time  when  they  effec- 
rial  commu  jed  several  policies  for  the  plaintiffs,  certain  letters  which  were  uquestionably 
"he^assared  "^^^^"^^  ^Y  reason  of  which  omission  the  plaintiffs  having  sustained  losses  to 
ia  not  ^^^®  amount  of  18,000/.,  failed  in  two  actions  on  the  policies,  and  incurred  costs 
bound  in  fa  to  the  amount  of  2,400/.  more.  The  plaintiffs  had  since  offered  to  the  defen- 
vour  of  the  dants  the  permision  to  try  as  many  more  causes  as  they  thought  fit,  which  they 
broker,  or  declined.  The  plaintiffs  afterwards  refunded  to  certain  underwriters,  who  had 
'T^636  1  ^^^^  ^^^  losses  vvithout  being  sued,  the  sums  so  paid,  without  oifering  the  de- 
tohim  for  ^®'?^^°^^  *^®  option  of  insisting  on  the  plaintifl^s'  right  to  retain  the  money  so 
the  con«e  P***^*  ^*  ^^^  moved  to  set  aside  the  verdict  and  have  a  new  trial,  on  the 
quoncea.  tog^'ounds:  1st.  As  to  materiality  of  the  letters.  2ndly.'  That  the  defendants 
resiat  re  ought  not  to  be  charged  with  this  money ,jvhich  had  been  voluntarily  refunded, 
fuodiagsub  unless  it  were  shown  that  the  underwriters  could,  after  a  spontaneous  payment 
Mid  to  him  ^^.^®  recovered  it  back.  But  the  Court  held  that  it  was  imposible,  in  any 
by  onder  P°'"^  °^  ^^®^»  *^  ^"^  ^«"^^  with  the  verdict,  and  discharged  the  rule, 
writers,  nn  • 

der  a  mista  AVnere  a  person  employed  by  sh'powneni,  or  their  agent,  effects  a  policy  of  insaranc«, 
ken  eoppo  ""**  represents  himself  as  the  principal  broker,  who  cause  such  assarance  to  be  effected, 
iltion  of  Ha  ^^^^*  ^^l  >*"  ^  brokers  receive  the  amount  of  the  loss  from  the  underwriteim  and  pay  It 
bility.  over  to  the  egent,  they  are  not  liable  to  the  owners  in  on  action  for'njoney  bad  and  rocQivvd; 

"  see  Bell  v.  Jutting,  1  moorc,  153.  ♦       '         ' 
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6.  HiifD  T.  Elliott.  E.  T.  1797.  C.  P.  3  B.  &  P.  S.  S,  P.  Farmer  T' 
RussKLL.  M,  T.  1796.  C.  P.  2  Id.  296.;  S.  P.  Dixon  v.  Hammond. 
H.  T.  1819.K.  B.  2B.  &.  A.  310.  Andrews  v.  Robinson.  H,  T. 
1812.  K.  B.  3  Campb.  199.  Wilkinson  v.  Clay.  E.  T.  1814.  C.  P. 
6  Taunt.  110.  A  broker 

The  defendant  being  a  broker,  efiected  an  insurance  for  the  plaintiff,  a  Brit-  ^y  **»■  *<» 
ish  subject,  on  goods  from  Ostcnd  to  the  East  Indies,  on  board  the  Koenitz,  fc^JJa^M 
an  imperial  ship.    The  ship  being  lost,  the  underwriters  paid  the  amount  of  the  jeif  liable 
ittsttrance  to  the  defendant,  who,   without  any  intimation  from  them  to  retain  to  ihe  ia 
the  money,  refused  to  pav  it  over  to  the  plaintiff.  eorcd  for 

Buller,  C.  J,     Is  the  man  who  has  paid  over  money  to  another^s  use  to  dis-  ^*J.*  »«n«nat 
pote  the  legality  of  the  original  consideration?     Having  once   waived  the        ^^  *■ 
legality,  the  money  shall  never  come  back  into  his  hands  again.     Can  the  de-*",^^*^ 
fendant  then,  in  conscience,  keep  the  money  so  paid?     For  what   purpose  htd  and  re 
should  he  retain  it?     To  w*hom  is  he  to  pay  it  over?  and  who  is  entitled  to  it  ceived,  al 
but  the  plaintifi?  thoagb  km 

6.  Roberts  v.  Ooilby.  E.  T.  1821 .  Ejc.  9  Price,  269.  J*«  »»^«? 

ITiis  was  an  action  of  assumpsit  for  money  had  and  received  by  an  assured  ed^ihe^mon 
part  owner  of  a  vessel  against  an  insurance  broker  who  had  received  from  the  ey  from  the 
underwriters  the  full  amount  of  the  sums  subscribed  on  a  total  loss.  underwri 

Per  Cur-    It  is  clear  that  Roberts,  the  plaintiff,  through  the  medium  ofters.* 
ETans,  contracted  with  the  defendants,  and  they   knew  that  Evans  acted  for  A  broker 
Roberts,  and  Roberts  was  the  only  party  contracting  with  them.     It  appears  ^bo  hoi  re 
from  a  letter  of  the  defendants,  dated  1st  of  May,  that  they  knew  (how  they  "''**'  '*"• 
knew  it  does  not  appear)  that  Roberts,  by  the  letter,  containing  the  order  of  the  ©f  ihrin*  "* 
captain,  authorised  them  to  insure  the  ship  for  himself  only;  and  they  disclaim  ^QranceB  ia 
all  agency  for  any  other  person.     They,  following  his  directions,  insured  the  liuble  to  an 
ship  as  his  agent,  and  they  received  the  money  from  the  underwriters  as  action  for 
his  agent.     It  is  true  the   plaintiff  writes  a  letter,   wherein   he   sa^s  that  he  »non«y  had 
ordered  the  insurance  on  the  share  of  other  persons,  the  Welch  owners;  but^J    ^l^h*^ 
that  was  clearly  the  first  intimation  the  defendants  had  that  there  were  any  oth-  g^i'j  ^f  ^ 
er  persons  connected  with  Roberts  in  the  adventure,  and  that  he  was  not  o\v-    i   535  1 
nerof  the  whole;  thatthey  themselves  expressly  stated  in  the  postscript  to  their  part  owner 
letter,  in  answer  to  that  of  the   plaintiff.     They  would  undoubtedly,  as  they  of  the  vea 
state,  have  been  entitled  to  recover  the  premium  from  Roberts,  and  from  him^^l*  altbo* 
only;  and  that  would  be  sufficient  to  give  him  a  right  to  recover  on  his  own^'*®''®  "• 
sole  account  in  this  action  against  them,  on  the  ground  of  mutuality  of  liabil-  er^fJJg^>Bj| 
ity.      It  was  urged  that  all  the  owners  mi|zht  still  bring  an  action  against 'the  intereated 
defendant,  notwithstanding  this  verdict.     We  think  they  cannot,  for  there  is  no  m  part  owa 
prtTity  between  other  persons  and  these  defendants.     There  is  nothing  out  ofera,  and 
which  the  owners  could  make  a  case  against  them,  whatever  they  might  do  ^.^^  ^*** 
against  Roberts,     It  now  appears,  indeed  that  the  plaintiff,  considered  the  ^^'^Q^endant 
lendant  agent  of  others  as  well  as  himself;  but  that  was  not  known  to  the  de-  notice  of 
(endants  at  the  time  when  they  effected  the  insurance,  and  they  have  since,  in  their  inter 
fact,  disclaimed  such   agency   in  terms.     The  plaintiff  alone   employed  the  cat. 
defendants;  and  they,  as  his  agents,  having  once  received  the  money  from  the 
underwriters,  must  be  held  to  have  received  it  for  his  use,  and  are,  therefore- 
liable  to  him  for  the  amount.     The  action  is,  we  think,  in  the  proper  form,  and 
there  is  no  ground  for  setting  aside  the  verdict. 

Graham,  Baron.  I  had  certainly  some  doubts  in  this  cose,  but  they  are  now 
entirely  removed,  and  the  opinion  to  which  we  most  inclined  during  the  argu- 
ment,  we  now  find  confirmed  by  our  Lord  Chief  Baron*  The  case  of  Dixon 
and  another  v..  Hamand  has  had  great  weight  with  us;  and  we  cannot  distin- 
guish  the  cases  regarding  this  as  we  do  a  mere  question  between  the  princi- 
pal and  agent.     We  were  certainly  very  much  staggered  by  the  letter  of  the 

*  A  broker  who  has  neglected  to  insure  the  premium  according  to  the  directions  of  hie 
prineipa]  eannot  set  up  as  a  defence  that  he  was  directed  also  to  insure  acalnst  British  cap- 
tare,  for  that  u  not  a  cause  so  as  to  render  the  whole  insurance  illegal,  tboagb  it  would  bs 
void  pm  tanto;  eeeXSlover  r.  Cowie,  1  M.  &  S.  52. 
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plaintiff,  wherein  he  states  the  interest  of  other  persons;  but  i(b  think  th#  di^ 
ficulty  remoTed  by  the  answer  of  the  defendants,  who  disclaim  in  the  poal- 
Brokerf  script  of  that  letter  any  agency  for,  and  all  knowledge  of,  any  other  person  ia 
Id'to  ff^t  ^^^  transaction  than  the  plaintifi*;  considering  this,  therefore,  as  a  case  of  prin- 
aa  inror  eipal  an  J  agent  purely,  without  reference  to  any  thing  else,  we  think  the  defen- 
ane6**at  dants  ought  not,  under  the  circumstances,  to  be  allowed  to  turn  the  (JniatifT 
mad  frooB  round  on  the  objections  which  have  been  raised  to  defeat  this  action. 
Tanenffate  7.  Mallough  v.  Barber.  H.  T.  1815   K.  B.  4  Cambp.150- 

hald  Om '*  <A.ction  against  the  defendants  for  negligence  in  effecting  a  policy  of  insil* 
wera  liable '^^^^^  ^^'^  ^^^  plaintitf.  Being  insurance  brokers  in  London,  ihmy  were 
far  Bot  ia  ordered  by  the  plaintilF  to  effect  a  policy  of  55QL  on  the  ship  Expeditioii 
MftiBg  la  it  and  freight  at  and  from  Teneriffe  to  I^ndon,  at  ten  guineas  per  cent.  The/ 
**  libarty  to  effected  the  policy  in  the  words  of  the  order  communicated  to  them,  without 
tomoh  aod  gubsribinff  a  liberty  "  to  touch  and  stay  at  all  or  any  of  the  Canary  Islands.'' 
•r  iiBv  of  ^rd  EUenborough  held  that,  under  these  circumstances,  the  defendante 
the  daaary  ^^^^  liable  for  not  having  inserted  the  clause  in  the  policy  in  question;  mui 
lalaads,"  the  plaintiff  recovered  a  verdict  for  the  sum  directed  to  be  insured^  deducting 
tlut  baiog  the  premiums. 

I  fiSTj  8.  Harding  v.  Carter.  E.  T.  1781.  K.  B.  Park,  In8.4. 

nsaally  ia  Action  of  trover  was  brought  against  the  defendants  fer  two  policies  of  inm* 
aartad  la  f^Q^e.  The  defendants  were  brokers,  who  had  written  to  the  plaintiff,  the  mas- 
Sam  Taaa  ^®'  ^^  ^  vessel,  that  they  had  got  pollicies  effected,  the  one  on  account  of  the 
ilf*e.  plaintiff's  clothes  and  wages,  the  other  on  account  of  the  owners,  and  that  the 

Whera  a  underwriter  was  Mr.  Newnham.  A  loss  having  happened,  the  defendant  pro- 
brokar  who  duced  a  policy,  underwritten  by  one  J.  S.,  only  insuring  the  ship  in  which  the 
has  baan  or  plaintiff  had  no  interest.  Lord  -Mansfield.  I  shall  consider  the  defendants 
dared  to  af  as  the  actual  insurers,  and,  therefore,  the  plaintiff  must  prove  his  interest  and 
ft«*«P»"  loss.  '  '         ^  *^ 

aentf^^^at  ^^^  defence  set  up  was,  that  the  letter  above  stated  in  evidence  was  written 
ha  has  axe  ^7  ^^®  defendant's  clerk  through  mistake,  and  it  was  said  that  trover  could  not 
oatad  tha  be  maintained  for  that  which  never  existed,  but  his  lordship  would  not  euffet 
order,  an  the  defendants  now  to  contradict  their  own  representation;  and  the  plaintiff 
aatioQ  of  accordingly  had  a  verdict  to  the  amount  of  his  interest,  the  premium  being 
??!f'JV  deducted. 

ad  aaainst  ^'  Dfii-ANY  V.  Stoddart.  M.  T.  1785.  K.  B.  1  T.  R,  22.  S.  P.  BnisTOW  t. 
him  for  the  Waddington.  M.  T.  1806.  C.  P.  '2  N.  R.  555. 

lastrvmant,  Upon  a  motion  for  a  new  trial  the  facts  appeared  to  be  these: — The  plaintiff^ 
*^<>nghoo  who  lived  at  St.  Kitt's,  wrote  a  letter  to  the  defendant,  dated  thedOth  of  April, 
Wn  Mtaal  ^'^^^y  informing  him  he  intended  to  purchase  a  ship,  and  offering  the  defend* 
lyantarad  <tnt  a  share.  On  the  4th  of  May,  1781,  be  wrote  a  second  letter  to  the  deleiK 
lata;*  dant,  acquainting  him  he  had  purchased  the  ship,  but  had  only  a  share  ink 
And  ha  himself,  the  residue  being  divided  into  three  or  four  more  shares,  one  of  which 
nay  sTatl  he  had  reserved  for  the  defendant,  in  case  he  should  wish  to  beconoeraed,  and 
himself  of  directing  an  insurance  upon  the  ship  at  and  from  St.  Kitt's  to  London,  wammt- 
*rVr°"^  ed  to  sail  with  convoy.  On  the  28  of  June  the  defendant  wrote  to  the  fdaintiff 
wbieh^''^*  that  he  had  no  objection  to  a  fourth,  or  a  share  equal  to  the  plaintiff's.  On  thtt 
waaldhava^^  of  July  the  plaintiff  informed  the  defendant  that  the  ship  had  left  the  poit 
baaa  aa  an  to  take  in  her  cargo;  that  she  let  go  an  anchor  at  Sandy  Point,  but  an  the 
awar  to  an  wind  blew  fresh,  she  drove  out,  and  could  not  come  in  again;  that  ahewee 
aetion  OB  obliged  to  go  to  St.  Eustatius;  and  he  therefore  hoped  that  the  defendant  had 
J®^*JJ;{  not  neglected. to  make  the  insurance,  for  fear  of  accidents.  The  deiendani 
aifaaiu^  ®"  ^*^®  ^^^^  of  July  wrote  thus  to  the  plaintiff;  "  The  isuranee  you  ordered 
shall  be  done."  Plaintiff  again,  on  Ihe  !25th  of  July,  wrote  that  the  Friend- 
ship did  all  in  her  power  to  get  up  from  St.  Eustatius,  but  could  not;  and 
therefore  he  sold  her  to  Mr.  Ross,  at  St.  Eustatius.  In  addition  to  which  the 
following  facts  appeared  in  evidence:  that  the  ship  Friendship  had  sailed  from 


•  But  a  broker  is  not  Iia!>le  to  an  action  for  dama<;c9,  if  nothing  could  iiavo  baan 

ad  from  tha  undarwriter,  alih  )ugli  thoy  may  have  beoii  in  the  h  ihii  of  submitting  to  loaaaa  on 
■imilar  occasions;  see  Webster  v.  Du  Tastet,  7 T.  R.  157.  abridseJ,  aata,  533. 


SL  EartttWM  on  the  1st  of  Aittust,  with  the  convor,  aad  that  she  had  after* 
warda  fiMinderad  at  aea;  that  St  Eustatius  is  in  the  direct  road  to  London  from 
St.  Kitt'a^  and  the  convoy  from  St'Kitt's  always  looked  into  St.  Eustatius,  to  [  638  J 
take  up  aajr  ships  that  might  be  there;  that  if  the  Friendship  had  sailed  from 
St.  Kitt's,  she  mast  have  gone  by  St.  Eustatius,  but  would  not  have  stopped 
there;  that  when  she  was  driven  to  St.  Eustatius,  having  made  several  enorts 
to  get  back  to  St.  Kitt's  to  finish  her  loading,  and  finding  she  could  not  sac* 
ceedy  she  then  took  in  the  rest  of  her  loading  at  St.  Eustatius.  At  the  trial 
several  ^prounds  of  defence  were  made;  but  the  only  one  material  for  our  con* 
aideration  was^  that  the  remaining  at  St.  Eustatius,  and  not  going  back  to  St 
Sjtt'i^  was  a  deviation.  The  learned  judge  who  tried  the  cause  was  of  opinion 
that  it  was  not  a  deviation,  being  occasioned  by  stress  of  weacher.  Upon  this 
ground,  amongst  others,  the  motion  for  a  new  trial  was  founded.  After  argu* 
ment  at  the  bar, 

Per  Cur.  It  was  said,  the  only  material  question  is,  whether  there  is  a  de* 
vtad^eaintUscaaa?  and  that  depends  on  the  evidence.  If  a  storm  drive  a 
ship  out  of  her  voyage  into  any  port,  and  being  there  she  does  the  best  she  can 
to  get  to  her  port  of  destination,  she  is  not  obliged  to  return  back  to  the 

Kint  from  which  she  was  driven.  But  here  the  witnesses  say  she  tried  to  get 
ck  to  St.  Slitt's,  and  could  not;  and  it  is  a  much  easier  navigation  to  go  direct* 
ly  froBi  St.  Eustatius  to  London,  than  to  go  to  St.  Kttt's  first;  .and  as  to  the 
taking  in  the  cargo  at  Si.  Eustatius,  wo  do  not  find  that  the  ship  lost  any  time 
by  it;  every  thing  is  the  effect  of  the  storm,  and  occasioned  by  it.  This  is 
the  only  point  on  which  we  had  any  doubt,  and  it  required  some  consideration. 
It  was  a  question  which  was  proper  to  be  led  to  a  jury,  whether  this  was  the 
sans  ^^SM  or  not;  and  they  have  determined  it.  ^, 

(C  o)  Raiii.Tiys  to  the  rbmbdiss  for  sksach  of  the  policy  .* 

Uf .  Jit  law.  .  (a)  Form  of  ach9H,'\ 
(6)  When  swtainahle. 
Hall  v.  Hollsston.  E.  T.  1746.  K.  B.  1  Wils.  129.    S.  P.  Thompson  v.  ■ 

Charwogk.  H.  T.  1799.  K.  B.  8  T.  R.  139. 
This  was  an  action  upon  a  policy  of  insuranee,  wherein  a  clause  was  inserted,  ^^  Action  ^ 
that,  in  case  of  any  loss  or  dispute  about  the  policy,  it  should  be  refered  to  ar- 1^*  ^^^^* 
bitration;  and  the  plaintiff  avers  in  his  declaration  that  there  has  been  no  ref-'itip^Blatioa 
•raace*    Upon  the  trial  at  Gruildhall,  the  point  was  reserved  for  the  consider*  r  539  l 
mtioa  of  the  Coart,  whether  this  action  could  be  sustained  before  a  reference  io^  the  peU 
had  been  OMide;  and,  by  the  whole  Court:  ^'  If  there  had  been  a  reference  ej  that  the 
depending, or  made  and  determined,  it  might  have  been  a  bar;  but  the. agree*  tnatter shall 
ment  of  the  parties  cannot  oust  this  Court;  and  as  no  reference  has  been  made,  ^^  referred 
nor  any  is  depending,  the  action  is  well  brought,  and  the  plaintiff  must  have  ||\oi,^^(^ 

J»dg™i»C'  pata. 

(e)  ParHeMio. 

I.  Parkbb  ▼.  BsasLBT.  H.  T.  1814.  K.  B.  2  M.  ^  S.  4S6.    Haokdobn  v 

Olivsrson.  E.  T.  1814  K.  B.  Id.  485. 

Brcktfrs  effected  pc^icies  of  assurance  on  goods  on  account  of  their  princi^  WIms  tha 
pais,  faut  in  their  own  names,  and  accepted  bills  drawn  on  them  on  account  ofP^|i^i^^ 
tli#  fooflb  which  were  assigMd  to  them,  and  lost  belbre  anrival.  th^  m^af 

JUord  Ellenbofstigh,  C.  J.     In  Kosier  Easoa,  the  Court  said,  as  to  those  ^  broker  or 
polacies  efieeted  in  the  names  of  the  brokers,  on  account  of  other  persons,  ag em,  the 
that  the  brokers  could  maintain  an  action  in  their  own  names,  if  they  had  a  aciioa  may 
lien  apan  the  polieies;  and  by  subscribing  to  policies  in  their  own  names,  ihe|>« '^.'<^"i^ 
waderwritsr  had  eensented  that  they  should  be  at  liberty  to  stand  in  the  char- 1|^ ;  "^|^"^ 

*  By   the  statutes  43  Eltz.  2.  s.  1.  c.  13.  and  14  Car.  9.  e.  SS.  a  particular  coon  or  tribu-  name  of 
aal  was  estaUaabe4  for  the  determination  of  matters  connected  with  policies  of  insoranoe.  the  priaei 
TheoocooTts  consisted  of  commissioners  appointed  by  the  Lord  Chancellor  as  Lord  Keep*  pal. 
fr.     Their  jurisdiction  was  very  limited,  and  considered  not  to  exclude  that  of  the  superior 
jodicial  tribunals;  1  Show.  396 f  2  Sid.  121.     Ultimately  they  fell  into  disuse. 

t  The  form  of  action  to  be  adopted  depends  upon  the  question  of  whether  the  policy  is 
luader  eaml  or  oo  a  simple  eontraci ;  in  the  former  ease,  the  remedy  ia  by  aotion  of  deht  or 
•ovenaaM  in  the  hrtisr,  apeoiel  asaampait 
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aeter  and  situation,  that  incase  of  loss  tfaeyshonid  be  entitled  to  aeC  in  alt 
'spects  as  his  creditors.  That  part  of  the  case,  therefore,  was  put  upon  ih^ 
lien.  Here  if  the  parties  had  not  had  a  lien,  their  names  would  hare 
stood  i»  the  policy  as  mere  naked  names  not  coupled  with  an  interest;  hot  they 
may  have  an  interest  not  only  by  a  del  credere  commission,  but  also  by  a  lien. 
The  acceptance  of  the  bills  on  the  credit  of  the  consignment  gare  them  an 
interest  and  lien,  and  having  a  right  to  retain  the  policies,  and  the  policies  be-* 
ing  in  their  own  names,  and  the  contract  of  the  underwriter  originaUy  with 
them,  they  might  have  brought  an  action  in  their  own  names,  and  the  Court 
would  not  have  staid  the  proceedings  unless  the  principals  had  indemnified 
them  against  the  bill,  in  which  case  the  Court  would  have  sufiered  the  action 
to  go  on  for  their  benefit.  Although  they  might  not  be  interested  in  the  goodfl 
originally,  yet  a  subsequent  interest  may  accrue  by  lien. 

See  2  B.  &  A.  314;  16  East,  141;  13  Id.  341;  2  B.  &  P.  155. 
If  the  poll  S.  Marsh  v.  Robins.  H.  T.   180S.  N.  P.  4  £sp.98. 

cy  hMa  bMA  |q  i^q  nction  on  a  policy  of  insurance  on  freight,  where  the  interest  in  a  ship 
effected  m  ^^^  j^^  earnings  were  alleged  to  be  in  four  persons,  who  were  partners  in  trade; 
ef^two^per  ^^^  '^  ^^^  proved  by  the  plaintiffs  that  the  ship  bad  been  paid  for  by  aH  the 
r  540  1  four  partners;  but  the  defendant  having  produced  the  register  wherein  the  ship 
eoiif,  when  ^^^  registered  in  the  names  of  two  of  the  partners  only.  Le  Blanc,  J.|  held, 
only  one  of  that  as  the  title  to  freight  arose  only  from  ownership,  and  the  register  was  not 
Uiem  if  in  conclusive  evidence  that  only  two  were  owners,  and  as  there  was  not  any 

teroited,  count  in  the  declaration  stating  the  interest  to  be  in  two  only,  the  plaintiA 
the  aotioa  i  j       *  ^  f         r 

mlv  be       could  not  rocovor. 

broaaht  in  3.  Carter  v.  Eason.  M.  T.  1813.  K.  B.  2  M,  &  S.  128. 

the  name  Defendant's  insurance  brokers  effected  several  policies  of  assurance,  some 
of  that  in  the  name  and  on  account  of  their  own  firm,  others  in  the  name  of  their  own 
one.*  firm  but  on  account  of  their  principals,  and  others  in  the  name  and  on  account 

of  ther  principals,  for  which  principals  they  acted  under  a  del  credere  commis- 
Bnt  en  in  ^-^^^  without  the  knowledge  of  the  underwriters.  In  an  action  brought  against 
ker  who  of  ^^^"^  ^^^  premium  by  the  assignees  of  one  of  the  underwriters  upon  those  poli- 
feeto  a  pol  cies,  who  had  become  a  bankrupt,  the  Court  held,  the  defendant  might  set  off 
icy,  not  in  losses  and  returns  due  on  all  such  of  those  policies  as  were  effected  in  the 
hie  own  names  of  their  own  firm,  but  not  on  such  as  were  effected  in  the  names  of  their 
i^th*'  ^°^  principals,  sudh  losses  and  returns  having  become  due  on  those  policies  befora 
of  hLllrin"  ^^  ^'"^^  when  the  bankrupt  stopped  payment,  though  they  had  never  been  ad» 
cipal,  can  juated  by  the  bankrupt,  but  only  by  the  other  underwriters,  between  the  time 
in  no  oTont  of  his  stopping  payment  and  committing  the  act  of  bankruptcy,  on  which  ad- 
see  thereon  jnstment  the  defendants  had  given  their  principals  credit  for  the  amount, 
in  hie  own  4.  McCarthy  v.  Abel.  E.  T.  1805.  K.  B.  5  East,  393.  ^ 

aame.  ijijj^  plaintiffs,  being  owners  of  the  ship,  chartered  her  to  Thorntons  and 

If  the  ph'o  ^•''*^'®y  ^^^  ^^®  voyage  insured,  for  which  freight  was  to  be  paid  in  certain  pro- 
inrared  ig    portions  (restraints  of  princes  and  rulers   during  the  voyage  excepted).     On 
•old  with    the  ship's  arrival  at  Riga  she  was  supplied  with  a  cargo,  and  nearly  the  whole 
the  policy  thereof  had  been  taken  on  board,  when  an  embargo,   November,   IBOO,  was 
the  Tondee  laid  on  all  the  British  shipping  in  the  port  of  Riga.     The  case   then  states  the 
cann^ene  relanding  of  the  cargo,  the  abandonment  to  the  underwriters  on  freight  on  the 
1 1th  January,  1801 ,  of  their  interest  in  the  freight,  and  demanded  a  totol  loss; 
and  on  the  same  day  they  abandoned  the  ship  to  the  underwriters  on  ship. 
The  case  further  states  the  restoration  of  the  ship  by  Russia,  the  reloading  of 
the  ship,  and  the  earning  of  the  freight,  which  was  paid  by  the  frieghters  to  the 
agent  for  the  underwriters  on  ship,  under  an  indemnity  from  them  againrt  asy 
claims  which  might  be  made  thereto,  either  by  the  plaintiff  or  by.  the  under- 
writers on  freight.     The  plaintiffs  had  duly  assigned  over,  by  an  indenture,  in 
February,    1801,  the  ship  Thomas,  and  all  the  interest,  property,  claim,  or 
demand,  of  the  plaintiff's,  in,  to,  or  out  of  the  said  ship  and  her  appurtenaa*- 
ces,  to  two  persons  in  trust  for  all  the  underwriters  on  the  ship. 

*  And^  though  tho  person  whose  name  is  used  in  the  policy  is  interested  in  the  property  ia- 


sured  jointly  with  another,  the  aetion  may  be  brought  in  his  eeparate  Dame,  the  jouil  inters 
Mt  hewg stated  in  the  deolaratioo;  Coeaohv.Welifl,  1 '"'  ^'  "   " '" 
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Lord  Ettenborau^y  O,  J.,  delivered  the  opinion  of  the  Court.  '^The 
BoveHy  of  the  question  in  this  case,  the  value  of  the  property,  and  the  extent 
to  which  some  of  the  principals  laid  down  in  the  argument,  seemed  to  be  bad, 
made  us  desirous  of  every  information  on  the  diflferent  points  which  might  arise 
between  the  several  parties  interested,  before  we  come  to  our  deision;  andl[  ^^  3 
therefore  we  wished  for  a  second  argument  on  the  effect  of  an  obandonment  of 
the  ship  on  the  accruing  freight.  If  the  question  which  arises  upon  this  case 
be  stripped  of  extraneous  circumstances,  it  appears  to  resolve  itself  into  this 
single  point,  whether  the  frieght  have  been  in  this  case  lost  or  not  ?  If  the 
fact  be  merely  looked  at,  freight,  in  the  events  which  have  happened,  has  not 
been  lost,  but  has  been  fully  and  entirely  earned  and  received  by,  or  on  behalf 
of  the  plaintiff,  the  assured;  and  if  so,  no  loss  can  be  properly  demandable 
from  the  underwriters  on  freight,  who  merely  insure  against  the  loss  of  that 
particularjsubject  by  the  assured.  But  if  it  have,  or  can  be,  in  any  other  man- 
ner or  sense  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by 
means  of  the  perils  insured  against,  but  by  means  of  an  abandonment  of  the 
■bip,  which  abandonment  was  the  act  of  the  assured  themselves,  and  with 
which  and  the  consequences  thereof  the  underwriters  on  freight  had  no  con- 
cern. It  appears  tons,  therefore,  that  quodcunque  via  datay  that  is  whether 
there  has  been  no  loss  at  all  of  freight,  or  being  such,  it  had  been  a  loss  only 
occasioned  by  the  act  of  the  assured  themselves,  that  they  are  not  entitled  to 
recover.    There  must,  therefore,  be  a  judgment  of  nonsuit. 

(d)  Holding  io  hail, 

Lxvi  V.  Hbath.  M.  T.  1813.  C.  P.  5  Taunt.  201;  S.  C.  1  Marsh.  19.  Lum- 
Bxv.  DoBoxsE.  Id.  31.  Grant  V.  rotal  Exchange  Assurance  Compa- 
ny. M.  T.  1814.  K.  B.  5  M .  &  S.  439. 
Rule  nut  to  cancel  the  bail  bond  which  had  been  given  by  the  defendant  to  In  the  &b 
the  sbertfl^in  this  case,  the  defendant  having  been  holden  to  bail  upon  an  affida-'^?^®  ®^*" 
rk  stating  that  he  was  indebted  to  the  plaintiff  in  a  sum  for  a  total  loss  upon  a  *„  (jf^^er  ^ 
policy  of  insurance.     It  was  contended,  first,  that  there  were  neither  practice  cannot  be 
nor  reason  which  prevented  his  arrest.     The  plaintiff  had  positively  sworn  that  sireitcd 
the  defendant  was  indebted'     The  loss  was  sworn  to  be  a  total  loss,  which  and  holden 
made  the  amount  as  certain  as  the  amount  of  any  other  debt  could  be.     If  the  *®  bail  with 
plaintiff  smears  falsely  or  maliciously,  the  defendant  has  his  appropriate  remedy  ^^^jj^j„^ 
in  cases  of  adjustment,  or  of  actions  for  recovering  back  the  premium.     De-y^Q  -^  ^d^ 
fendants  may  be  holden  to  bail  on  the  policies.     This  was  distinguishable  too  case  of  a 
from  cases  of  average  loss,  which  are  more  uncertain  in  amount.     It  may  be  total  loss  or 
assumed  to  be  the  ordinary  practice  of  the  Court  of  King's  Bench,  to  arrest  ®f  *  ▼*l*«d 
in  all  cases  on  policies  of  insurance;  for  it  is  sworn  that  the  sealer  of  writs  onP^'^^* 
inquiry  si^s,  that  bailable  process  is  sometimes  issued  in  actions  on  policies  of 
insurance. 

Per  Cvr.  The  plaintiff  has  not  confined  himself  to  holding  the  defendant  to 
bail  for  the  80/.  which  the  defendant  has  admitted,  but  has  arrested  him  for 
the  whole  demand  as  for  a  total  loss.  In  this  instance,  as  in  all  Others  the 
party  who  acts  in  contradiction  to  the  practice  of  the  Court  must  pay  the  costs,      a- 

(e)  Declaralions.     lat.   Venue*  [  ^42  ] 

'2nd.  Sttiing  out  policy, 

*  The  action  on  a  policy  of  insurance  being  of  a  transitory  natnre,  the  venue,  if  laid  in  a 
dffferant  coanty  from  that  in  which  ihe  cause  of  action  arose,  may  be  changed  at  the  instance 
of  the  defendant  on  the  mnnX  rule;  see  Tidd,  624.  7th  Edit.;  2  T.  R.  275;  7  Id.  205; 
Andr.  66;  2  Stra.  1180;  Say.  Rep.  7;  7  Taunt.  30G ;  unless  the  policy  ho  under  seal; 
Tidd,  625.  7th  Edit. ;  1  T.  R.  781 ;  1  B.  &  B.  20.  425 ;  1  Chit.  334 :  3  B.  &  C.  669.  The 
application  for  cban^ina  it  must  be  made  before  tbe  defendant  has  pleaded  either  in  abatement 
or  in  bar,  4  Bing.  18 ;  Sayer,  207 ;  upon  an  affidavit  that  the  cause  of  action,  if  any,  arose  in 
the  county  of  A. ,  and  not  in  tbe  county  of  B.,  or  elsewhere  out  of  the  county  of  A. ;  see 
Tidd,  €30.  But  the  venue  cannot  be  ehanged  where  the  cause  of  action  arises  out  of  the 
realm,  7  T.  R.  295;  Tidd,  C23;  and  in  transitory  actions,  if  material  evidence  arise  in  two 
eoontiee,  tbe  venue  may  bo  laid  ia  either;  and  if  it  be  laid  in  a  third  county,  the  Court  will  not 
ehangait?  Ttdci,a2^ 
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Th«  |K>l»«y  1.  SritoNO  V.  Haavet.  M.  T.  1825.  C.  P.  S  Biiig. 

"  *®  ''•■•*      jP^  Cur.     The  policy  is  to  be  set  out  in  the  past  time,  according  to  iti  legml 

'^'Ilt't    It  eflfect,  the  regulations  indorsed  being  deemed  part  of  it. 

ioTorSiM'S.  Bell  V.  Janson.  H.  T.    1813.   K.  B.    IM.  &S.  201.     S.  P.   Casc  r. 

to  iu  le^l  Barber.  M.  T.  1780.  K,  B.  1  Rayra.  450;  S.  C.  t  Salk.  519;  1  Saund. 

•flTect,  the  276. 

*^°!^T      The  plaioti  A  declared  on  a  policy  of  assurance,  and  arerred  that  they  were 

'     dmed  ^^^  persons  residing  in  Gr*eat  Britain  who  received  the  order  for  and  effected 

p!^  o^  it;*  ^^^  insurance.  This  was  considered  as  a  material  averment,  and  not  sustained 

Kit  be  ftat  hy  eridence  of  a  letter  received  by  them  after  the  policy  was  effected  directing 

ad,  though  to  make  insurance;  although  the  policy  was  originally  on  goods  on  board  the 

aanoceflMri  Anne,  on  ships,  or  by  whatsoever  other  name  the  ship  should  be  named;  and 

^V*^^^^*  the  plaintiffs,  upon  receipt  of  their  letter,  procured  a  memorandara  to  be  made 

wero  tho     ^^  ^"®  policy  signed  by  the  defendant,  declaringihe  interest  to  be  on  board  the 

peraou       Herald,  the  ship  mentioned  in  the  letter. 

retidinc  in  Great  Britain  whoreceiTed  the  order  for  and  efieeted  the  iaaorance,  the  allflfation  nraetbe 
proTe£ 

When  the  3.  Hamiltoit  ▼.  Mendes.  T.T.  1741.  K.  B.  2  Borr.  1198. 

poliev  ifl  ef  Per  Cur.  When  the  policy  is  effected  in  the  port  of  the  insured,  through 
^  i!^*'^*  the  medium  of  an  agent,  it  may  be  alleged  as  if  made  directly,  withoat  ataliiig 
mm  S"  an    *^^  sgency. 

I  £43  1 '  ^"  Houghton  v.  Ewbans.  M.  T.  1814,  K.  B.  4Gampb.  88, 

■gent,  it  ^^  ^^  action  on  a  policy  of  insurance,  the  policy  was  in  the  common  printed 
need  oot  al  form,  on  ship  and  goods,  but  contained  a  written  memorandum,  stating  thai 
ledf  e  the  the  insurance  was  on  goods  which  were  declared  and  valued.  The  dedars- 
ngency.  ||q|,  averred  that  the  defendant  became  an  assurer  of  the  aam  of  9CX)(.  npoa 
^y  ^  •  the  premises  in  the  said  policy  of  insurance  mentioned.  It  was  coatMid- 
common  ^^  ^^  ^^^  ^  could  only  be  said  that  the  defendant  became  an  asanrer  upoD  the 
form  on  [Nreroises  mentioned  in  the  policy,  where  he  insured  both  ship  and  goods;  hoi 
fbip  and  Lord  Ellenborough  observed,  that  where  there  is  a  written  memoraodmn^ 
goods,  a  declaring  the  policy  to  be  on  goods,  the  effect  is  the  same  as  if  goods  oaly 
general  a  ^^|^  mentioned  in  the  policy,  and  that  the  word '  premises"  is  aoapt  deeerip- 
propM-^that  ^^  ^  ^^^  subject  matter  actually  insured,  whatever  that  may  be. 
the  defend  ^«  De  Stmonds  y.  JoHNSTOXV.  M.T.   1805,  C.  P.  2  N.  R.  77. 

ant  became  In  an  action  on  a  policy  of  insurance  of  indigo  and  bale  of  goods,  after  set- 
an  inenrer  Uog  out  the  policy,  it  was  evened  in  the  declaration  that  certain  persons  using 
on  the  i^re  trade,  &c«  under  the  firm  of  L.,  H.,  S.,  and  Co.,  were  then  and  there,  wA 
tionTd'b '^  from  thence  until  and  at  the  time  of  the  loss  hereinafter  mentioned,  interested 
the  policy,  io  ^^^  ^^  goods  and  merchandizes  to  a  large  amount;  and  that  the  said  wri- 
Where  the  tinff  or  policy  of  assurance  so  made  as  aforesaid,  was  made  on  the  said  goods 
ioaarance  is  and  merchandizes,  and  to  and  for  the  use  and  benefit,  and  on  the  account  of 
•B  a  partie  i\^q  said  L.,  H.,  S.,  and  Co.;  and  then  proceeded  to  state,  that  the  said  ship 
of  eode'^^'  vessel,  With  the  said  goods  and  merchandizes  on  board  of  her  as  afiNresaioy 
aa  aver  *  ^"^  ^X  ^^  ^^""^^  ^"^  violence,  &c.  (perils  of  the  sea)  lost.  On  speeial  demur- 
meat  that  rur,  because  it  was  not  averred  that  the  goods  staled  to  have  been  \oaded  ooi 
diYon  board  were  indigo  or  bale  goods,  the  Court  observed  that  the  allegation  in  Ohm 
geo^  were  declaration  that  the  policy  was  made  on  the  goods  put  on  board,  completely 
pat  on  answered  the  objection  taken,  since  that  could  not  be  true  unless  indigo  goods 
made  anffl  ^^^^  loaded  on  board,  which  it  would  be  necessary  for  the  plaintiff*  to  prove  at 
eientlydefi  the  trial. 

aite    bjr  a  saba eqoent  alleMtion  that  the  inraranee  was  made  on  the  goodi.t 

6.  RucKBR  V.  Grebn.  £.  T.  1812.  K.  B.    15  East,  289. 

Where  par      Jhsumpait,     A  policy  of  insurance,  underwritten  by  the  defendant  upon 

ticolar  ex    goojg  q^  board  the  ship  Fortuna,  at  and  from  London  to  any  port  or  ports,  m 

aV«Mral     ^^®  Baltic,  backwards  and  forwards,  &c.,  and  by  the  policy  set  out  it  was  do- 

*  But  claaaes  which  do  not  bear  upon  the  plaintiflTs  eauseof  action,  and  are  unneceeearjrto 

a  juBteompreheniion  of  it,  need  not  be  detailed ;  see  4  Taunt.  285.     The  aoalifioatione  on- 

trodiioed  into  the  contract  by  meana  of  warraatiea  or  exoeptWe  etipqiationaahoold  be  etatyi, 

t  It  Beema  that  a  declaration  in  a  policy  on  goods  should  aver  that  they  were  pot  cm ' 
the  loading  place ;  see  De  Symonds  r,  Sbedden,  8  B.  &  fi.  1  &8. 
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claredy  in  addition  to  the  ordinary  terms,  to  be  an  insurance  on  goods  ^^  war-  'i*^  ^'^ 
ranted  free  from  capture  and  seizure  in  the  ship's  port  or  ports  of  discharge. '""^^^J^ 
And  afterwards  the  plaintiffs  averred  the  loading  of  the  goods  on  board  the  ^2^][[|i22rii4 
■hip to  be  carried  on  the  voyage  insured;  the  interest  of  the  several  proprie-indaelarisf 
tors,  as  agents  for  whom  they  had  caused  the  insurance  to  be  made;  and  the  on  a lo« by 
aailtng  of  the  ship  with  her  cargo  on  the  said  voyage;  and  that  afterwards,  and  the  rkk, 
befi>re  the  said  goods  were  discharged  in  safety,  the  said  ship,  with  the  said  ^^^^J^ 
goods  on  board  thereof,  was,  with  force  and  armsj  and  in  a  hostile  manner,  !^f^^][^p 
seized  by  certain  persons  to  the  said  proprietors  unknown,  and  thereby  the  said  ij^^^ 
|[Oods  became  and  were  wholly  lost  to  them;  whereof  the  defendant  had  no-   [  544  1 
tice,  by  reason  whereof  he  became  and  was  liable  to  pay  the  sum  insured  by 
tum,  &6.    Motion  to  arrest  the  judgment  for  want  of  an  averment,  negatir- 
ingthat  the  loss  by  seizure  was  in  the  ship's  port  of  discharge. 

JPcr  Cur.  By  the  general  terms  of  the  policy  the  underwriter  is  liable  for 
an  capture  and  seizure;  but  if  the  capture  or  seizure  be  in  a  particular  place, 
for  which  the  defendant  is  not  liable  by  the  warranty,  that  b  to  be  shown  by 
way  of  defence  from  him;  after  verdict,  therefore,  we  must  presume  that  the 
seizure  was  proved  to  be  in  a  place  where  the  defendant  was  liable  to  answer 
fK  it.  We  cannot  now  intend  that  the  seizure  proved  was  one  for  which  he 
was  not  liable. 

7.  RooKRs  V.  Maylor.    T.  T.  1790.  K.  B.  Park,  163;  S.  C.  Marsh.  644. 
Chhistun  v.  Goombb.    M.  T.  1790.  N.  P,  2  Esp.  489.  Ds  Gamow  v. 
Galbraith.  T.  T.  1790.  K.  B.  Park,  183.  Sheriff  t.  Potts.  M.  T.  Whm  av 
1803.  K.  B.  5  Esp.  96.  tdjurtmeiit 

Case  on  a  policy  of  insurance  on  ship  and  goods  from  London  to  Shelborne,  ^'^  ^^* 
in  Nova  Scotia.     The  policy  had  been  adjusted  by  the  defendant,  at  fifty  P^r^J^^^n^ 
cent,  and  it  was  contended  that  he  was  now  bound  by  that  adjustment.  On  the  declared  ap 
ether  hand,  it  was  argued  that  the  adjustment  was  not  binding;  and  that  if  iteespeeiaHy 
were  it  ought  to  have  been  declared  upon  specially.  l>at  may  be 

Lord  Kenyon  said  that  he  did  not  think  it  necessary  to  declare  on  the  P^^^^  '^  *^ 
ma  facie  evidence  against  the  defendant;  but  if  there  had  been  any  ii^iscon- ^^^  ^^'J^ 
caption  of  the  law  or  fact  upon  which  it  had  been  made,  the  underwriter  wasgioa  apon 
f  not  absolutely  concluded  by  it.     This  turned  out  to  be  the  case;  and  there  the  uaal 
was  a  verdict  for  the  defendant.  dedara 

3rd.  Averment  of  interest.  ^^ 

1.  CoDsms  V.  NoNTEs.  E.  T.  1811.  C.  P.  3  Taunt.  513.  S.  P.  Nontes  v, 
Thompsoit.  E.  T.  1802.  K.  B.  2  East,  385.  S.  P.  Garam  v.  Sweet- 
iwo.  H.  T.  1797.  C.  P.  2  Taunt.  200.  sed  vide.  Craufobdt.  Hunter. 
M.  T.  1798.  K.  B.  8  T.  R,  15.  3  B.  &  P.  75r  Aji«lie« 

The  plaintiff  averred,  amongst  other  matters,  that  the  ship  Hoop  was  not,  ij^n'l^^ 
at  the  time  of  eftecting  the  policy,  or  at  the  time  of  the  happening  of  the  loss  lerwt  m  ae 
thereinafter  mentioned,  or  at  any  other  time  whatsoever,  the  property  of,  nor  aeMr7»  • 
belonging  to,  his  Majesty  the  King  of  Great  Britain,  or  of  any  of  his  subjects;  vea  ia  the 
and  that  the  plaintiff  below,  together  with  R.  M.  French,  were  the  persons  «■■•  •f  • 
who  gave  the  orders  to  the  agent  immediately  employed  to  effect  that  policy;  ^^^^ 
and  uleged  a  loss  by  arrest  by  order  of  his  Majesty,  and  condemnation  in  the  poiiej  cea 
Court  of  Admiralty.     The  defendant  below  demurred,  and  assigned  for  caua- tuM  a 
es,  that  it  was  not  alleged,  nor  did  it  appear  by  the  first  count  of  the  declara- elaaM  de 
tion,  for  whose  use  or  benefit,  or  on  whose  account  the  policy  was  made;  and   [  545  ] 
also  for  that  it  was  not  therein  alleged  to  whom  the  ship  in  that  count  mention- "otiag  the 
ed  did  appertain  in  part  or  in  all,  or  what  person  or  persons  were  interested  o^jJJ^^^J^ 
ieoncemed  in  the  insurance  effected  thereon  by  that  policy;  and  also  finr  that  ,|||njpn,„ 
si  was  not  alleged,  nor  did  it  appear,  that  the  assured  or  either  of  them,  or  any  ry,  ae  the 
other  person  or  persons  whatsoever,  had  any  interest,  property,  or  concern  in  words  *'  ia  ^ 
the  ship  or  insurance;  and  also  that  it  was  alleged  that  the  ship  became  wholly  terestofy 
lost  to  the  assured,  and  to  every  other  person  to  whom  the  same  did  or  might  '•^•fj'jr 
appertain  in  part  or  in  all;  but  it  was  not  alleged  nor  did  it  appear  with  "uffi'tlwdillo 
cient  certainty  by  the  declaration,  to  whom  or  to  what  other  person  or  persons,  ^^  m^^  ^f 
besides  the  assured,  the  ship  became  wholly  lost;  and  that  it  appaared  by  the  Ucu 
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^oclarttioDj  that  the  action  in  that  respect  was  brought  tot  the  use  of  the  plaio- 
ttfi*  belonr,  as  the  survivor  of  R.  M.  Freoch,  and  also  of  every  other  peraoa 
to  whom  (he  ship  did  or  might  appertain  in  part  or  in  all;  but  it  was  not  alleg- 
ed, nor  did  it  appear  by  the  declaration  and  with  sufficient  certainty^  to  hofr 
many  and  what  other  persons  the  ship  did  appertain  m  part  or  in  all. 

Per  Cur.     On  a  wagering  policy  there  is  no  salvage,  no  abandonroent|  no 
return  of  premium  for  short  interest;,  it  is  the  interest  of  the  insured  that  the 
ship  should  be  lost,  but  it  is  the  contrary  on  a  policy  of  interest;  there  is  sal- 
vage, there  is  abandonment,,  there  is  a  return  of  premium  for  short  interest; 
there  it  is  usually  the  interest  of  the  merchant  to  labour  for  the  safety  of  the 
vessel.     Consequently,  it  is  absolutely  necessary,  in  ordfer  to  give  the  under- 
writer a  fair  advantage,  that  he  should  know  il  is  a  wagering  policy.     In  this 
declaration  it  is  alleged  that  the  ship  did  not  belong  to  the  King  or  any  of  his 
subjects;  this  was  intended  to  supply  the  necessity  of  words  tending  to  show 
it'  was  a  wagering  policy.     But  it  is  not  enough  to  show  these  circumstances 
in  the  declaration,  if  they  are  not  shown  in  the  contraet;  it  is  necessary  that 
it  should  b»  inserted  in  the  contract,.. whether  the  policy  is  a  wagering  policy 
or  not.     This  then  is  not  a  wagering  policy,  but  an  ordinary  policy,  made  for 
the  purpose  of  indemnifying  the  person  insured,  and  there  is  no  declaration 
upon  such  a  policy  in  any  case  since  the  statute  19  Geo.  2,  c.  37.  of  which  we 
ar«  aware,  except  that  of  Crauford  ^  Hunter,  wherein  the  allegation  of  in- 
terest has  been  omitted.    Upon  such  a  policy,  therefore,  we  are  of  opinioiiy 
according  to  the  practice  of  sixty  years,  since  the  statute,  that  it  is  neceasaij 
to  allege  the  interest  in  the  declaration,  in  order  that  the  defendant  may  see 
what  that  interest  is,  and  ia  whom  it  is;  for  it  is  very  necessary  that  the  plain- 
tiflT  should  know  what  interest  is  intended  to  be  relied  on,  because  he  may  by 
disproving  it  in  many  cases  defeat  the  action.    We,  therefore,  think,  that  on 
this  declaration,  the  plaintiff  in  the  court  below  ought  not  to  have  recovered. 
2.  Page  v.  Fry.  T.  T.  IBOO.  O.  P.  2  B.  &  P.  240;  S.  Q.  3  Esp.  185. 
Aid  wheth     Jn  i^  declaration  on  a  poHcy  of  insurance,  effected  by  the  plaintiff,  as  agent 
eron  ftoodi  ^^  j^  and  B.,  it  was  averred  "that  A.  and  B.,  at  the  time  of  effecting  the  pol- 
rectW^de     ^^X'  ^^^  thence  until  the  time  of  the  loss,  were  interested  in  the  goods  insured 
■eribe  the    ^o  &  large  amount;  to  wit,  to  the  amount  of  all  the  money  ever  insured  there- 
parties  in    on."    At  the  trial  it  appeared  that  at  the  time  when  the  policy  was  effected, 
whom  the  another  person  was  jointly  interested  in  the  goods,  together  with  A.  and  B. 
^^^"^  ^    The  Court  were  of  opinion  that,  although  A.  and  B.  had  not  an  exclusive  iik- 
^r^e  1  terest,  yet  they  had  such  interest  as  would  answer  the  terms  of  the  averment; 
1-  J       Cbambres,  J. ,  observing,  that  the  averment,  in  substance,  was  nothing  more 

than  that  (he  parties  for  whose  benefit  the  assurance  was  made  had  an  interest 
in  the  subject  of  the  insurance.  They  were  not  bound  by  the  terms  of  the 
averment  to  show  any  thing  more  than  that  they  had  an  interest;  and  if  the^ 
had  shown  an  interest  to  the  extent  of  one-hundredth  part  of  the  cargo,  it 
would  be  sufficient.  The  spirit  of  the  stat.  19  Geo.  2.  only  required  that  the 
policy  should  not  be  a  gaming  policy. 

See  2  B.  &  P.  165;  16  East,  145;  6  Taunt.  14;  1  Marsh.  416. 
3,  Emanuel  V.  Hannom.  T.  T.  1813.  C.  P.  5  Taunt.  101.  Bellv.Aod- 
t  LBV.  T.  T.  1812.  K.  B.   16  East,  141. 

Th'it  bft         On  the  question  whether  it  is  necessary  in  a  declaration  on  a  policy  truly  to 
materia  al  describe  the  interest  on  which  the  policy  is  effected  ? 

'^uiTr*  ''  ^^'     "^^^  simple  question  in  this  case  is  of  the  averment  of  interest. 

qntretf  tobe]^^  happened  that  Emanuel  and  Solomon  Cohen  were  partners;  and  the  actioa 

proved  in    i^  brought  in  the  name  of  Emanuel,  and  there  is  an  averment  in  each  county 

•atMtaiMe    that  the  interest  is  in  one  of  them;  and  the  declaration  is  in  the  ordinary  form, 

BM  ftattd.    as  if  the  assurance  had  been  for  one,  and  for  hia  sole  benefit;  and  the  plaintiff 

has  recovered  in  this  action  for  the  whole  loss,  as  if  the  interest  was  in  him. 

No  doubt,  in  a  different  form  of  declaration,  he  might  have  recovered  for  hui 

moiety.    The  verdict  is  certainly  wrong,  for  it  gives  htm  who  is  entitled  to  m 

moiety  only,  the  whole;  therefore  the  verdict  cannot  stand. 
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4.  Mbllish  ▼.  Bell.  H.  T.  1812.  K,  B.  15  East,  4.  Aa«eUm 

A  iSecIaration  stating  that  the  platntifliB  (M.  and  another)  caused  to  be  efTect-  ^^^^  ^^^ 
ed  a  p^icy,  coDtaining  that  J.  G.  and  Co.  did  make  assurance,  and  A^^r^ii^StiA  ^iT'a  d 
the  interest  in  F.  W.  S.,  with  a  promise  by  the  defendant  to  the  plaintifis,  in  i^,^  'emuJtd 
eonsideration  of  the  premium  paid  by  them,  was  held  good  after  verdict;  for  to  be  afiect 
it  must  be  intended  that  the  plaintiffs  insured  ander  the  names  of  J.  G.  and  Co.  «d  a  policy 
and  that  they  were  prored  to  be  within  one  or  other  of  the  descriptions  of  per-  containing 
sons  in  the  stat.  28  Geo.  3.  c.  56.  in  whose  names  or  usual  style  or  firm  of  deal- 1?^^  J'^ 
wg  msurance  may  be  made.  ^^^^  ,^^j 

5.  Nantes  ▼.  Thompsoit.  E.  T.  1802.  K.  B.  2  East,  385.  Kellnert.  ME-anco»  and 

SURIER.  M.  T.   1803.  K.  B.  4  Id.  396.  averring  iho 

Declaration  on  a  policy  of  insurance  on  a  foreign  ship,  "  interest  or  no  in-  intereat  in 
terest"  in  the  policy.     Demurrer,  alleging  lor  causes,  that  it  was  not  alleged,  P'."  ^^^ 
DOT  did  therein  appear,  for  whose  use  or  benefit,  or  on  whose  account  the  poli-{|j^gf^'^')|^ 
cy  was  made*,  nor  to  whom  the  said  ship  appertained  in  part  or  in  all;  nor  diet. 
what  peraon  or  persons  were  interested  or  concerned  in  the  said  insurance,  &c. ;   f  547  1 
nor  that  the  plaint ifT,  or  any  other  person  or  persons,  had  any  interest,  proper-  In  a  doela 
ty,  or  concern,  in  the  ship.     Also,  for  that  it  is  alleged  that  the  said  ship  be-  ration  on  a 
came  wholly  lost  to  the  plaintiff,  and  to  every  other  person  to  whom  the  same  f<>'*iEn  'hip 
did  or  might  appertain  in  part  or  in  all;  but  it  was  not  alleeed,  nor  did  appear  "^l^^r^ 
with  sufficient  certainty,  to  what  other  persons  besides  the  plaintiff  the  said  j^ng,  or  of 
ship  became  wholly  lost,  Sic.     Joinder  and  demurrer.  any  of  hia 

Per  Cur.     The  question  in  this  case  is,  whether  in  a  declaration  on  a  policy  anbjoots, 
wfaidi  on  the  face  of  it,  has  no  words  to  show  it  not  to  be  an  interest  policy,  it  ^^^^ 
1m  required  that  the  plaintiff  should  aver  an  interest  to  be  entitled  to  recover?  ""^^^^  ho 
In  the  coarse  of  the  argument  it  was  admitted  that  the  vessel,  being  foreign,  „^q|[^*|'^ 
was  the  subject  of  insurance,  whether  the  assured  had  an  interest  in  it  or  not;  that  eifoet 
waA  H  does  not  seem  that  an  underwriter  is  likely  to  suffer  any  inconvenience  in  lien  of 
from  that  not  being  expressed  in  the  policy,  inasmuch  as  at  the  time  of  the  8ub-*o  ator 
acription  he  may  be  informed  whether  the  ship  be  or  be  not  a  foreign  vessel,  "^^^  *^  ^ 
and  whether  the  assured  have  an  interest  or  not ;  and  if  he  have  such  interest^^**^*"^ 
the  tinderwriter  must  be  entitled  to  all  the  advantages  arising  therefrom,  ac- 
cording to  the  case  of  Le  Pyper  v.  Tarr.  2  Vern.  7 1 6.  whatever  may  be  the 
form  <»fhe  policy.      The  argument  for  the  defendant  turns  upon  a  criticism 
upon  the  word  "  assured,'^  and  upon  confining  that  word  to  its  original  and 
proper  meaning,  and  not  allowing  it  to  be  understood  in  a  looser  and  less 
proper  sense,  which  it  has  acquired.     That  the  word  **  assured"  may  be  un- 
derstood to  import  a  contract  to  pay  a  certain  sum  on  the  happening  of  the 
events  specified  in  a  policy,  without  any  regard  to  interest,  seems  to  follow 
from  what  was  not  denied  by  the  defendant's  counsel,  viz.  that  the  plaintiff 
might  have  recovered,  had  the  policy  used  the  word  "  interest;"  in  which  case, 
unless  a  sense  be  given  to  the  word  ''assured"  different  from  its  proper  mean- 
ing, there  would  be  a  contradiction  in  terms  ;  for  it  would  be  a  contract  to  in- 
demnify a  roan  against  risks  by  which,  on  the  face  of  the  instrument,  it  would  ap* 
pear  that  he  could  not  be  damnified;  and  to  make  such  contract  intelligible,  the 
words  "  interest  or  no  interest"  must  be  understood  as  pointing  out  that  the 
word  ''assured"  was  not  to  be, understood  in  its  original  and  proper  sense. 
The  case  of  Goring  v.  Sweeting,  Saund.  200.  was  a  policy  valued  at  300/., 
without  further  account  of  the  same,  the  effect  of  which  was  to  make  it  unne- 
cessary to  prove  the  amount  of  the  interest  at  the  trial.    But  that  could  not,  ac- 
cording to  any  rule  of  pleading,  dispense  with  the  necessity  ef -averring  an  in- 
terest, if  without  such  averment  there  could  be  no  breach  of  the  defendant^a 
undertaking,  which  is  the  objection  in  the  present  case.     Nor  could  the  alle- 
gation of  an  offer  to  abandon  supply  the  want  of  the  averment;  for  that  was  an 
allegation  perfectly  immaterial ;  it  need  not  have  been  proved  to  have  entitled 
the  plaintiff. 

6.  .Whight.v.  Welbie.  H.  T.   I819.X.  B.  1   Chit.  Rep.  49.  '^•'SL 

An -averment  in  a  declaration  on  a  policy  of  insurance  that  A.,  B.,  CjJS.y^^V^^ 
and  eertain  persons  trading  under  the  firm  of  E./F.,  andCk>.,  weraiolerMled  pi*  ^  ^ 
m  the  property.    On  motion  in  arrest  of  judgment  j 
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^  548  ]      Per  Cifr.    We  thiok  that  the  allegation  in  the  declaration  is  proTed,  beou— 
tamptnoiitit  is  shown  that  certain  persons  trading  uikderthe  firm  of  W.  J.  Bell  and  Ck». 
^^^  1!L  ^^^^  interested  in  the  subject  insured  in  behalf  of  themselyefl  and  anj  other 
^£   p*  partners,  if  snch  there  were.      As  to  the  other  question,  the  case  ia,  wheUier 
•ad  Co.  *   ^®  ought  to  arrest  the  judgment  on  the  ground  that  the  names  of  the  peraons 
wera  iatar  said  to  be  interested  are  not  stated?  Now,  with  reference  to  that  objection,  the 
«itedin  the  cases  in  3  Camp.  240;  14  East.  210;  were  relied  on,  in  one  of  thoae  cases 
finrpertj,  if  the  question  of  variance  had  arisen,  because  the  parties  had  misdescribed  the 
^J^®''^     interest.      It  was  represented  that  the  policy  was  effected  for  A*  oidj, 
tioB  in'ar    whereas  it  turned  out  that  it  was  effected  for  A.  and  B.     In  another  of 
Tcat  of  jadg  the  cases  the  declaration  averred  that  the*  interest  was  in  two  personSy 
moBt,  bat   but  it  omitted  to  name  one  of  them,  and,  therefore,  that  ease  was  decided 
wonld  bo    on  the  ground  of  an  obvious  variance  ;  the  subsequent  case  of  Cohen  v.  Har- 
Md  on  fpo  mnQ  proceeded  entirely  on  the  same  ground,  adopting  the  reasoning  of  the 
fir.    ^^^  case  of  Bell  v.  Ansley,  16  East,  141 .     All  these  cases  are,  therefore  out  of 
the  question.     We  see  no  objection  to  this  declaration  on  the  ground  that  the 
plaintiff  described  persons  as  interested,  trading  under  a  particular  firm,  and 
not  named  them.     If  the  defendant  wanted  to  have  known  the  names  oftheam 
{persons,  the  proper  way  to  have  raised  this  question  would  have  been  by  epe- 
eial  demurrer  on  that  ground;  but  not  having  demurred,  we  think  the  ohjee- 
tion  is  cured,  and  that  he  is  now  too  late.      The  third  objection  ia,  that  the 
4>olicy  being  to  any  port  and  ports  of  the  Baltic,  and  the  voyage  being  illegal  to 
eome  ports,  it  must  be  illegal  to  all,  without  a  licence  to  go  to  the  porta  which 
happened  to  be  in  a  state  of  hostility.     Now  if  the  ship  had  gone  to  any  of  the 
other  porta  which  were  not  in  a  state  of  hostility,  it  would  not  operate  as  any  ob- 
jection upon  the  face  of  the  contract,  nor  does  it  in  fact  operate  as  any  objee- 
tion  if  a  ship  was  going  upon  a  voyage  legal  in  its  inception.     We  recollect  a 
case  very  like  this,  see  15  East,  18;  3  Campb.  61,  where  it  was  decided  that 
a  policy  for  a  voyage  to  St.  Domingo,  part  of  which  was  under  French  domin- 
ion, in  time  of  war,  was  not  illegal,  although  described  generally  aa  a  voyage 
to  St.  Domingo,  because  the  law  would  imply  an  exception  in  favour  of  that 
part  of  the  voyage  which  was  intended  originally  to  be  legal.     For  these  rea« 
sons'  we  think  there  is  no  ground  made  out  for  disturbing  this  verdict. 
7.  Carruthers  v.  Sheddo«f.  H.  T,  1815.  C.  p.  6  Taunt.  14;  1  Marsh.  416. 
It  does  not  ^    An  action  on  a  policy  of  insurance  effected  by  the  plaintifi^  as  agent,  as  well 
Appoor  no    in  his  own  name  as  in  the  name  and  name%  of  all  and  every  other  person  or 
^••^  }^  persons  to  whom  the  same  did,  might,  or  should  ffppertain  in  part  or  in  all,  oa 
fwlbat  pro*    ^^^  ^^^P  J^^^og®*"*  ^^^^  St.  Domingo  to  London^  by  order  and  on  account  of 
^rtion  the  Messrs  Nathaniel  Dowrick  and  Co.     The  declaration  afterwards  averred  that 
ooveral  pot  the  said  policy  was  made  by  the  plaintiff  as  the  agent  of  Nathaniel  Dowrick 
ooBs  were   and  J.  Way  and  for  their  use  and  benefit;  that  a  quantity  of  coffee  was  ahip- 

*Tb^\  ^  *'  ^^'  ^^™^^<*  ^^  ^^^^  tJ^e  same  ship;  and  that  the  said  Nathaniel 
i  ^^^  J  Dowrick  and  J.  Way  were  then,  and  from  thence  until  the  time  of  the  Icmf 
interested  in  the  said  coffee  to  the  amount  of  all  the  monies  by  them  insured. 
By  an  ^reeraent  on  the  19th  of  March,  1810,  between  Nathaniel  Dowrick 
and  J.  Way,  of  the  City  of  London,  merchants,  carry  ingon  trade  under  the 
firm  of  Nathaniel  Dowrick  and  Co.  of  the  first  part,  T.  Dixon  of  the  second 
part,  D.  H.  of  the  thirdpart,  and  I.  R.  of  the  fourth  part,  it  had  been  agreed  that 
the  said  T.  Dixon,  D.  H.  and  I.  R,  should  become  interested  in  an  adventure  of 
•undry  goods  which  the  said  Nathaniel  Dowrick  and  J.  Way  had  purchased  oia 
4heir  own  separate  credit,  to  be  disposed  of  at  Hayti,  and  the  proceeds  there* 
of  to  be  invested  in  the  purchase  of  sundry  other  goods,  to  be  consigned 
to  the  joint  account  of  the  said  Nathaniel  Dowrick  and  J.  Way.  Th« 
.declaration  originally  contained  several  other  counts,  stating  the  intereet 
to  be  in  the  different  parties  to  the  agreement;  but  on  a  aummoaa  before 
Chief  Justice  Gibbs,  he  ordered  the  additional  counts  to  be  struck  out.  Il 
was  objeoted  on  the  part  of  the  underwriters,  that  the  plaintiff  was  not  entitled 
to  recover  more  than  the  interest  of  Dowrick  and  Co.,  confining  that 
form  to  Dowrick  and  Way;  and  that  that  objection  would  have  applied 
tequally  though  the  counts  averring  the  different  intecests  iiad  not  been  atrock 
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Hk  liordshitt  left  it  to  the  jury  to  say  whether,  by  the  term  Dowtielt  end 
Co.,  the  policy  had  been  ioteoded  to  comprehend  all  the  adventurers,  or  only 
the  two  persons  who  composed  the  original  firm,  observing  at  the  same  time 
tiuii  Ikey  were  not  to  give  the  policy  this  extended  construction  merely  because 
they  thought  the  justice  of  the  case  required  it,  uoletss  they  should  be  war* 
naled  by  the  fac%.  The  jury  said  they  had  no  doubt  but  the  fact  was  that 
all  the  adventarers  were  meant  to  be  included.  The  case  was,  however,  re- 
eenred,  and 

lisrd  ChitfJuaUce  Cr*bh$.  I  reserved  this  point  for  the  defendant,  and  have 
desired  my  brothers  to  take  it  into  their  consideration,  and  they  are  of  opinion 
that  there  is  no  reason  for  setting  this  verdict  aside.  Another  ground  on 
which  I  should  have  directed  a  verdict  for  the  plaintiff,  even  though  I  have 
eonaidered  that  the  interest  ought  to  have  been  confined  to  Dowrick  and  Vf  ay, 
waa,  that  they  were  consignees  of  the  cargo,  and  that,  therefore,  they  had  a 
lien  Oft  it,  which  entitled  them  to  make  this  insurance. — ^Rule  refused. 

8.  Makgh  v.  Robinson.  H.  T.  1802.  K.  B.  4  £sp.  98.  And  tbs 

Two  partners  purchased  a  ship  under  a  regular  bill  of  sale,  conformable  to  plaintiff 
the  26  Geo.  3.  c.  60.     (Lord  Hawkesbury's  act).      They  afterwards  took  in  ™^7  ^*  ^ 
two  other  partners,  who  paid  their  respective  shares  in  the  ship;  but  there  was  ™'^^^  ^® 
Ae  transfer  to  them  under  the  direction  of  the  statute.      The  Court  held  filtJ^j^Ut^ 
thai  the  four  partners  had  not  an  insurable  interest  in  the  fireight;  for  as  the  hiai«eir,  al 
right  of  freight  results  from  the  right  of  ownership,  these  four  partners  had  not  thoogli  the 
shown  in  themselves  jointly  (as  laid  in  the  declaration)  either  a  legal  or  equita-  policy  was 
Ue  title  to  the  ship.  ff'^**^  « 

9.  Rhino  v.  Wilkinson.  H.  T.  18 10.  C.  P.  2  Taunt.  237.  of  tw^Mr 

On  the  question,  whether  the  averment  of  interest  at  the  time  of  efiecting  the  ions. 
poUcy  is  imnaaterial  ?  the  Court  held,  as  to  the  time  of  the  commencement  of  the   [  550  "] 
plaintiff's  interest,  that  if  the  declaration  had  averred  that  he  was  interested  at  An  aver 
the  time  of  the  ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and  mentoff  ia 
that  afterwards,  on  a  subsequent  day,  the  plaintiff  acquired  an  interest,  it  ^f^^^  *^  ^^^ 
would  hawe  sufiiiced;  and  if  that  would  have  been  good,  the  allegation  of  l^^*^^^,^^  ^^^ 
interest  sA  the  time  of  effectioe  the  policy  was  an  immaterial  allegation,  poiie/i9 
and  needed  not  to  be  proved.     It  was  immaterial  to  aver  interest  at  any  day  immaterial» 
previous  to  the  commencement  of  the  risk.      It  is  an  every  day's  practice  to  and  if  al 
ilMMure  goods  on  a  return  voyage  long  before  the  goods  are  bought.  l«g®d,  noed 

10.  BaLL  V.  Anslet,  T.  T.  1812.  K.  B.  16  East,  146.  ed-  it  raffi 

The  declaration  was  upon  a  policy;  and  upon  the  only  count  that  could  be  ^^  iq 
enpported,  the  interest  was  averred  to  be  in  John  Bell,  and  the  policy  was  profe  that 
stated  to  be  made  to  and  for  the  use  and  benefit  and  on  account  of  the  said  the  interest 
John  Bell.  was  vested 

P^  Cwr.     The  persons  really  interested  were  J.  Bell,  and  his  brother,  W.  ^"^"Jj  *^ 
Bell,  and  the  policy  was  made  for  their  joint  use  and  benefit,  and  on  their  joint  ^"riskt 
aeceunt;  and  the  question  is  whether,  where  several  are  jointly  interested,  and  j»^^     * 
a  policy  is  made  on  their  joint  account;  it  is  sufficient  to  state  that  one  of  them  ment  ofthe 
wren  interested,  and  that  the  policy  was  made  on  his  account?  and  we  are  of  money  into 
opinion  it  is  not  i     By  the  stat.  19  Geo.  2.  c.  37.  insurances  without  interest  eovrt  pre 
bjr  way  of  gaming,  except  in  certain  excepted  cases,  are  made  null  and  void  ^^^^  ^^ 
to  all  intents  and  purposes;  and  since  that  statute  the  constant  practice  has  ^^'^^^?^^ 
been  to  state  in  whom  the  interest  is,  and  for  whom  the  policy  was  made,  and  in.  that  the 
to  make  that  statement  according  to  the  real  fiict.     It  was  contended  upon  the  averment 
aigttment  that  the'  only  object  ofthe  statement  was  to  show  that  the  policy  was  ef  iatanst 
net  a  wager  poltoy,  and  that  this  object  was  sufficiently  answered  by  specify*  w**>^(**b 
ing  the  name  of  any  one  ofthe  interested  parties.     But  we  are  of  opinion  that '^^^'*^* 
this  is  not  the  only  object;  the  underwriters  are  entitled  to  have  it  stated  truly 
open  the  reeord  whose  interest  the  policy  was  to  protect.     Thou|^h  an  aotioa 
wpOQ  a  policy  may  be  brought  in  the  name  of  the  person  who  effected  it,  thoush 
hm  be  not  the  person  actually  interested,  yet  the  persons  interested  are  so  far 
looked  npon  as  parties  ofthe  suit,  that  the  declarations  of  any  of  them  are  re- 
ceived aa  admissible  in  evidence  against  the  plaintiff,  with  a  view  to  apprise  the 
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Umterwriter,  whose  declarations  it  may  be  material  for  him  to  be  prepared  to 
\  '■  disprove,  and  whose  case  he  is  to  meet,  he  ought  to  be  truly  informed  by  the 
record  for  whose  interest  and  on  whose  behalf  the  policy  was  made.  It  cer* 
tainly  is  material  also,  in  point  of  public  policy  and  cpnyenience,  that  disclo- 
Bure  of  the  bare  interest  meant  to  be  covered  by  the  policy  should  be  made, 
in  order  to  exclude  the  property  of  enemies  from  the  be«|fit  of  British  iam^ 
ranee.  Two  cases  were  relied  on  by  the  plaintiff ;  Page  v.  Fry,  S  B.  Sl  P. 
S40.  and  Hiscox  v.  Barrett  j[a  MS.  case,  at  Guildhall,  in  December  1747,  b«  ■ 
ibre  Lee,  C.  J.)  The  case  of  Page  v.  Fry,  however  is  clearly  distinguialia- 
ble.  There  the  interest  was  averred  to  Hyde  and  Hobbs;  the  policy  was  oa 
goods,  for  which  Hyde  and  Hobbs  had  paid;  but  the  concern  being  too  large 
for  them,  they  had  offered  Hacks  a  joint  concern,  which  he  had  accepted  It 
did  not  appear  that  Hacks  even  knew  of  the  insurance;  and  the  quesliea  dis- 
cussed was  not  upon  the  allegation  that  the  polrcy  was  made  upon  the  account 
f  551  1  and  for  the  benefit  of  Hyde  and  Hobbs,  but  upon  the  allegation  that  Hyde  and 
Hobbs  were  interested  in  the  goods  to  a  large  amount,  to  wit,  to  the  anioaot 
of  all  the  money  ever  insured  thereon.  Upon  this  ground,  therefore,  it  is  a 
material  allegation,  viz.  the  allegation  on  whose  account  and  for  whose  oae 
and  benefit  a  policy  is  made,  and  that  the  statement  ought  to  be  according  to 
the  truth.  We  are  of  opinion  that  the  variance  in  this  case  was  fatal,  and  thai 
the  rule  for  a  nonsuit  should  be  made  absolute. 

4lk.  Jivermenl  that  skip  sailed,  4rc. 
1.  Pkffins  V.  Solomons.  H.  T.  1794.  K.  B.  5T.  R.  496;  recognized  Lues- 
NA  V.  Crauford.  M.  T.  1806.  C.  P.  2  N.  R.  308. 
Thifl  av«r        In  an  action  on  a  policy  of  insurance,  the  declaration  stated  that,  afier  thft 
netat  is  in    making  the  policy  the  ship  sailed,     The  evidence  was,  that  she  sailed  before. 
trodoeMl  to      p^  ^fur.     The  case  of  Bristow  v,  Wright,  Doug.  666.  has  been  sometimes 
pliaaca^"*  doubted;  but  we  are  still  of  opinion,  that  it  was  rightly  decided.     In  order  to 
with  the  re  entitle  the  plaintiff  to  maintain  that  action,  it  was  necessary  for  him  to  show 
qoifliiioas    that  he  was  the  landlord,  it  being  an  action  against  the  sheriflT,  fi>r  tskmg  the 
of  the  poli  lessee's  goods  without  leaving  a  year's  rent;  and  to  show  that  plaintiif  was  the 
^3S  ^n^      landlord  he  was  obliged  to  set  forth   a  contract  between  himsetf  and  the 
tha^fthi?      tenant.     Now  contracts  are  in  their  nature  entire;  and  in  pleadings  they  most 
■ailed  be     ^^  stated  accurately.     But  as  the  evidence  in  that  case  did  not  accord  with  the 
fore  or  af    Contract  stated  in  the  declaration,  and  which  was  the  foundation  of  his  actkio^ 
tor  making  it  was  properly  determined  that  a  judgment  of  nonsuit  should  be  entered,     la 
the  policy    the  other  case  cited.  Savage  v.  Smith,  2  Blac.  1101.  we  admit  that  it  was  not 
w^immateriQ^^^gg^i.^  for  the  plaintiff  to  state  the  judgment;  but  as  the  /ilaintiflT  alleged 
that  the  party  recovered  a  judgment,  and  that  he  sued  out  a  mii  of  execatiOD 
upon  the  said  judgment,  the  execution  was  necessarily  tisd  down  by  thai- 
judgment,  and  therefore  the  judgment  was  made  material  by  the  subsequent 
words  which  were  introduced.     So,  in  actions  for  words,  where  a  long  intro- 
duction  is  unnecessarily  inserted  in  the  declaration,  if  the  charge  be  tied  up 
to  that    introduction,  the  letter  must  be  proved,  because  the  material  part  is 
thus  made  to  depend  on  the  immaterial  part  of  the  declaration.     But  the  aTer* 
roent  in  this  case  does  not  arise  out  of  the  contract;  nor  is  the  contract,  as  ite- 
tcd  in  the  declaration,  made  to  depend  upon  it.    And  if  this  averment  were 
omitted,  the  declaration  would  be^perfect  without  it. 

S.  Abottal  v.  Bristow.  H.  T.  1816.  C.  P.  6  Taunt.  463;  S.  C.  S  Marsh. 

157. 

Bat  with  Goods  are  insured  at  and  from  Mogadore  to  London.  The  declaratiOB 
referonee  ^  avers,  that  after  loading  the  goods  the  ship  departed  on  her  intended  voyage, 
to  the  perl  and  while  in  the  course  of  her  said  voyage  was  lost  by  the  perils  of  the  sea. 
I  ^552  1  Ix>rd  Chief  Justice  Gibbs.  I  have  no  difficulty  about  the  principle  which  ie 
tkeloM  contended  for.  I  agree  that,  where  an  immaterial  averment  i&  coupled  with  a 
took  plaee,  "^A^orial  one,  provided  the  latter  be  proved,  it  is  sufficient,  though  the  former 
as  aver  '  he  not  proved,  and  that  the  plaintiffis  not  to  be  prejudiced  by  having  produced 
neat  that  an  immaterial  and  irrelevant  allegation.  I  also  agree  with  the  principle  of 
the  ship      Peppins  t.  Solomons,  eaiU  551 .  because,  whether  the  ship  sailed  before  or  after 
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(fce  poHey  was  effected  was  immtteria],  provided  she  had  sailed  on  her  Toyage  at  ^n«  Im*  ^ 
all;  fiw  the  question  was,  whether  the  policy  had  attached  or  not?  I  likewise  con-  *•'  •h*  had 
cor  in  the  decision  of  Rhind  v.  Wilkinson,  where  the  Court  held,  that  an  aver-  htr*ai«o 
ment  of  interest  at  the  tirae  of  eflecting  the  policy,  and  of  the  loss,  was  sotis- 1^„  board 
fied  hy  proof  of  interest  at  the  time  of  the  loss,  because  an  allegation  to  that  and  tailad 
effiset  only  would  1mP»  Men  sotnetem.     The  present  case,  however,  is  v«ry  o«  Um  voy 
different.     The  policy  is  "  at  and  from  Mogadore  to  London."  If  it  had  been  ^'.'i*  ??^ 
only  from  Mogaoore,  the  loss  that  took  place  while  the  ship  was  at  Mogadore  "*^f  t^M 
would  not  have  been  within  the  policy;  but  being  at  and  from  Mogadore,  it  em-  fh^was 
braces  the  losses  at  Mogadore,   as  well  as  those  which  might  have  happened  driraa  from 
during  the  voyase  homewards.     But  the  two  cases  may  call  for  very  difierent  her  moor 
consideration.     When  the  vessel  is  on  her  voyage  homewards,  she  must  be  inp  and 
completely  seaworthy,  fully  manned,  rigged,  and  victualled;  that,  however  is* J"'  before 
not  necessary  while  she  remains  in  port.     The  case,  therefore,  presents  a  very  m'^ncement 
different  aspect  to  the  underwriters  whether  the  ship  were  lost  while  at  Mog-  of  (^^  y^j 
adore  or  on  her  voyage.     The  plaintiff  may  have  a  good  cause  of  action,  but  age, 
he  has  mistaken  his  course,  because  he  has  stated  that  the  loss  happened  dor* 
iog  oae  period  to  which  the  policy  applied,  whereas,  in  fact,  it  took  place  dur- 
ing another;  and,  as  different  proofs  would  be  required  to  substantiate  the  losa  in 
one  case,  from  what  would  be  necessary  to  establish  it  in  the  other,  I  think  the 
objection  is  fetal. 

Mr.  Justice  Dallas.  The  general  principle  is  clear,  that  the  loss  must  be  sub*- 
stantially  stated  as  it  happens;  and  the  question  is,  whether  it  be  so  stated  here? 
The  ship  was  lost  before  the  voyage  commenced,  and  while  she  was  at  her 
moorings;  can  there  be  a  more  essential  difference  between  that  fact  and  the 
allegation?  The  plaintiff  is  begging  the  question  when  he  says  that  the  mar 
terialpart  of  the  allegation  was  proved,  and  that  the  rest  was  mere  surplussage. 

5/^.  AvermerU  of  the  loss, 
1.  CuLLEN  V.  Butler.   M.  T.  1816.  K.  B.  5  M.  &  S.  461 ;  S.  C.  4  Campb. 

289.   1  Stark.   138.     S.  P.  Butler  v.  Wildman.     H.  T.   1820.  K.  B. 

3  B.&A.  398.     Phillips  V.  Barber.    M.  T.  1821.  K.B.  5  Id.  161. 

HoBL  V.  Parr.    H.  T.  1796.    N.  P.   1  Esp.   445.     Kuler  Kemfb  v. 

Vetme.T.T.  1796.  K.B.  1  T.  R.  304. 
In  an  action  on  a  policy,  where  the  loss  was  stated  to  be  by  fire,  it  appeared  The  eai» 
that  the  ship  in  question,  having  been  chased  by  an  enemy  of  superior  force,  ^'*®"  ^^^ 
the  captain,  in  order  to  prevent  her  from  falling  mto  the  hands  of  the  enemy,  )y  ^^^ 
eet  her  on  fire.     It  was  holden  that  this  loss  was  covered  by  the  policy. 

Lord  Ellenboroagh,  C.  J.,  observing,  that  if  the  ship  is  destroyed,  it  is  im- 
material whether  it  is  occasioned  by  a  common  accident,  or  by  lightning,  or   [  ^^  ] 
by  an  act  done  in  duty  to  the  state;  nor  could  it  make  any  difference  whether 
the  ship  was  thus  destroyed  by  third  persons,  subjects  of  the  Kinp,  or  by  the 
captain  and  crew  acting  with  loyalty  and  good  faith.     Fire  was  still  the  causa  ' 

causanSy  and  the  loss  was  within  the  perils  insured  against. 

2.  Nesbit  v.  Lushington.  T.  T.  1792.  K.  B.  4  T.  R.  783. 
A  ship  hiden  with  coals  and  wheat,  which  were  the  subject-matter  of  insu-  ^'"^^J^ 
ranee,  was  forced  by  stress  of  weather  into  a  harbour  in  Ireland,  and  t^®*"®  *? Yi!3I?  by 
happening  to  be  a  great  scarcity  of  corn  there  at  that  time,  the  people  came  on  ^^igm.^  i,^ 
lK>ard  the  ship  in  a  tumultuous  manner,  took  the  government  of  her  from  the  an  armed 
captain  and  crew,  and  weighed  her  anchor,  by  which  she  drove  on  a  reef  of  body  of  riot 
rocks,  where  she  was  stranded,  and  they  would  not  leave  her  till  they  had  com*  •"».>■  »<>* 
pe]led  the  captain  to  sell  all  the  corn  except  about  ten  tons,  at  a  certain  >r«*®>  f^"  o\JJJi 
which  was  about  three-fourths  pf  the  inv&ice  price.     The  ten  tons  were  dama-  ^^^^  ^f  ^^ 
gad  in  consequence  of  the  stranding,  and  it  became  necessary  that  they  should  ]om  by  aei 
be  thrown  overboard.     The  ship  afterwards  arrived  in  safety  at  her  place  of  zare  by  peo 
destination  with  the  remainder  of  her  cargo,  which  was  about  25Z.  worth  ofp***©  »!>« 
coals.     It  was  contended,  that  the  loss  sustained  was  a  general,  and  not  a  par-  j|*^°^*  ""' 
ticular,  average;  hut  the  Court  were  of  a  different  opinion. 

Lord  Kenyon,  C.  J.,  observing,  that  this  was  not  a  general  average,  be- 
caoae  the  whole  adventure  was  never  in  jeopardy.    There  was  not  any  pie^ 
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teoee  to  say  that  the  persona  who  took  the  com  pretended  anv  injarjr  to  the 
ahip,  or  to  any  other  part  of  the  cargo^  except  the  com,  which  they  warned,  in 
ofOTr  to  prevent  their  aufiering  in  a  time  of  scarcity;  therefore  the  plaiatiflb 
could  never  have  called  on  the  rest  of  the  owners  to  contribute  thetr  propor- 
tion, as  upon  a^  general  average. 

9.  Knight  v.  Cambbidob.  H.  T.  1782«  K.  B.  1  Straf^Sl;  2  Ld.  Raym. 

1946;  8  Mod.  230. 
It  if  a  inffi       In  an  action  upon  the  case  on  a  policy  of  insurance  on  the  sHip  Riga  Mer- 
cient  allegft  chant,  "at  and  from  Port  Mahon  to  London,  against  barratry  of  the  master, 
^^^  ihV  <^™o^  other  things,  and  all  other  damages,  dangers  and  misfbrtnnes,  which 
che'eooL    B^^^^^  happen  to  the*  prejudice  and  damage  of  the  said  ship;''  thebremch 
were  loet    assigned  in  the  declaration  was  the  loss  of  the  ship,  "  by  the  fraud  and  ne^^ 
bj  the        gence  of  the  master."    The  plaintiff  had  judgment  in  the  Court  of  Common 
fraud  and    Fleas.     The  defendant  brought  a  writ  of  error,  and  it  was  contended  by  bii 
^t^^lS^^^  counsel,  that  the  words  "fraud  and  negligence,"  used  in  the  declaration,  were 
tar  and  mar  "^'^^  general  than  the  word  "barratry;"  and  that  the  breach  should  have  been 
inen.*        express  "that  the  ship  was  lost  by  the   barratry  of  the  master;"    that  if 
the  word  baratry  do  import  fraud,  yet  it  does  not  import  neglect ;  and  that 
the  fact  here  alleged  is,  that  the  ship  was  lost  by  the  fraud  and  neg* 
Kgence  of  the  master.      But  the  Court  were  unanimously  of  opinion  that 
there  was  no  occasion  to  aver  fact  in  the  very  words  of  the  policy;  but  that  if 
the  fact  alleged  came  within  the  meaning  of  the  words  in  the  policy,  it  wonld 
[  554  ]  be  sufficient.     Barratry  nnports  fraud;  and  he  that  commits  a  fraud  may  prop- 
erly be  said  to  be  guilty  of  a  neglect,  viz.  of  his  duty.      Barratry  of  a  master 
is  not  to  be  confined  to  the  master's  running  away  with  the  ship;  but  it  extends 
A  count  on  to  any  fraud  of  the  master.       The  end  of  insuring  is  to  be  safe  in  all  events; 
a  policy      and  it  would  be  very  prejudicial  if  we  were  to  make  loop-holes  to  get  out  of 
?**' u^  *  h  these  policies. — ^The  judgment  was  affirmed. 
peTila  of  ^'  Hetmon  v.  Pouch.  K  T.  1809.  K.  B.  2  Campb.  149. 

Sie  iea  ap  Lord  Ellenborough.  I  know  that  Mr.  Justice  Buller  once  held  that  if  yon 
pean  to  be  declare  upon  a  \osA  by  the  perils  of  the  seas,  and  the  defence  is  the  misconduct 
■nitaioable  of  those  on  board,  and  that  misconduct  when  proved,  turns  out  to  be  barratry^ 
T^"  £1^^^  y^^  cannot  recover;  but  I  have  thought  about  it,  and  never  could  see  the  re«- 
^^  son  for  that  doctrine.     Should  it  come  before  me,  I  think  I  should  hold  oth- 

wreeked'  erwise.  If  a  plaintiff  declare  for  loss  by  perils  of  the  seas,  he  cannot  recover 
altbosgh'  upon  a  loss  merely  barratrous,  as  a  fraudulent  sale,  or  the  like.  But  here  the 
thia  was  oc  loss  is  proved;  and  the  barratry  can  be  no  surprise  upon  the  defendant,  for  it  it 
eaaioaed  by  bis  own  case. 

t^o^f*ib^  5.  Arcongelo  v.  Thompson.  H.  T.  1811.  K.  B,  2  Campb.  620. 

naater  and  C^^^t  on  a  policy  of  insurance  laying  the  loss  by  capture;  evidence  thai  the 
marinen.  ship  was  captured  by  a  privateer,  although  this  happened  by  a  collusion  be- 
0o»  aeonnt^^^®^  ^^®  master  of  the  ship  and  the  commander  of  the  privateer.  It  was  for 
steting  a  the  defendant,  objected,  that  the  loss  was  not  proved  as  laid,  and  had  not  aiison 
loai  by  cap  from  an  hostile  capture,  but  from  the  barratry  of  the  master. 
*"^  Ku"  Ti^rd  Ellenborough. — The  plaintiff  was  no  party  to  the  barratrous  agree- 
ofoof  that"  ™^°^  under  which  the  ship  was  taken.  As  to  him  the  loss  actually  arose  from 
the  ahip  ^^^  capture.  He  might  have  recovered  under  a  count  laying  the  loss  by  bar- 
waa captor  retry;  but  actually  as  the  ship  was  taken  by  a  French  privateer;  I  think  thin 
ed  by  a  pri  declaration  laying  the  loss  by  capture  is  sustained  by  the  evidence, 
vateer.  See  1  Taunt.  227;  Peake,  212;  2  N.  R.  336. 

6.  Gardiner  v.  Crossdale.  H.  T.  1760.  K.  B  2  Burr.  90*;  S.  O.  1  Blac 
TheaYer  Rep.  198. 

mentor  the  Action  on  the  case  on  a  policy  of  insurance.  The  insurance  was  made 
the^oM  b  "P^"  one-fourth  part  of  the  ship  Encouragement  and  of  its  cargo,  from  Oreen- 
not  materi  ^^^^  ^^  London,  free  from  average  under  a  certain  value*  The  plaintiff  de- 
al; for  a  to  clared  upon  a  total  loss  of  the  ship,  the  declarations  expressly  stated  a  total 
talloumay  loss,  and  the  damages  were  made  for  a  total  loss;  but  the  evidence  only  pror- 
be  given  in  ^^  ^n  average  or  partial  loss;  it  was  not  attempted  to  prove  a  total  one;  and 
Mdw  u  al  ^^  ^^  ^y  shown  that  the  ship  had  received  some  damage,  which  a  liffi# 

•  Bee  a  M.  ii  8.  ira. 
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than  601  woold  hare  repaired.     The  defendant'e  counsel  ol]9ected  at  the  U§ti&&a  of 
trial  that  thi«  evidence  did  not  support  the  plaintiff's  declaration.     They  also  *  P*'^ 
repreeented  the  practice  to  have  been  on  their  side;  namely,  that  proof  of  a*7*jy«  i 
]Murtial  loss  was  not  sufficient  to  maintain  a  declaration  for  a  total  loss.     A  ver-   ^  ^^  * 
did  was  taken  for  ^01,  as  for  an  average  loss;  but  it  was  agreed  on  both  sides 
that  the  verdict  should  be  subject  to  the  opinion  of  the  Court,  whether  it  was 
maiatainable  in  point  of  law?  If  the  Court  should  be  of  opinion  that  it  was, 
the  verdict  was  to  stand;  but  if  the  Court  should  be  of  a  contrary  opinion,  ths 
plaintiff  was  to  have  a  judgment  of  nonsuit  against  him. 

Lord  Mansfield.  At  the  trial  it  appearea  to  roe,  and  so  the  jury  thought, 
that  the  present  case  could  net  be  considered  as  a  total  loss.  The  defendant's 
eoonsel  objected,  as  they  do  now,  that  the  jury  could  not  take  a  partial  loss  in* 
to  their  consideration  upon  an  express  declartion  for  a  total  loss;  and  I  under* 
stood  from  them  that  the  practice  supported  their  objection.  The  counsel  for  the 
plaintiff  at  the  trial  then  argued  to  the  contrary,  upon  principles,  and  he  also  ci* 
ted  the  case  of  Walker  v.  Royal  £zchanee  Assurance  Company ;  but  that  case 
does  not  prove  much,  for  that  was  a  total  loss.  I  was  satisfied  upon  the  prin* 
eipJes,  provided  the  practice  did  not  interfere  with  them,  which  I  was  then  told 
it  did.  I  chose  to  put  it  into  such  a  shape,  that  the  opinion  of  the  Court  might 
be  had  without  delay  or  expense.  No  hardship  was  done  to  the  defendant 
upon  the  quantum  of  the  damages  found;  for  the  plaintiff  took  a  great  deal  less 
Chan  it  clearly  appeared  on  the  evidence  that  the  loss  amounted  to.  I  cannot 
kear  of  any  such  determination  as  can  support  the  objection  that  has  been  made 
bj  the  defendant's  counsel.  Therefore  it  stands  singly  upon  principles,  and 
upon  principles  it  is  extremely  clear  that  the  plaintiff  may  upon  this  declaration 
vecover  damages  as  for  a  partial  loss.  This  is  an  action  upon  the  case,  which 
is  a  liberal  action,  and  a  plaintiff  may  recover  less  than  the  grounds  of  his  dec- 
laration support,  though  not  more.  This  is  agreeable  to  justice  and  consistent 
with  his  demand.  There  are  two  grounds  of  the  plaintiff's  declaration,  viaL 
the  policy,  and  the  damage  to  the  ship.  As  to  its  being  total  or  a  partial  loss, 
that  is  the  question  more  applicable  to  the  quantum  of  the  damages  than  to  the 
ground  of  the  action.  The  ground  of  the  action  is  the  same,  whether  the  loss 
be  partial  or  total;  both  are  perils  within  the  policy.  As  to  the  defendant's 
not  ceminff  prepared  to  defend  a  partial  loss,  this  indeed  would  be  an  objection 
if  true.  But  the  defendant  does  in  truth  come  prepared  to  show  that  either  no 
daauige  had  happened  at  all,  or  at  least  that  aamajges  have  not  happened  to 
soch  a  degree  as  the  plaintiff  alleged  in  his  declaration,  or  that  he  did  not  sign 
the  policy.  As  to  the  effects  of  judgment  by  default,  the  defendant  could  not 
bave  been  hurt  by  a  judgment  by  default;  for  the  plaintiff  could  not  have  re- 
covered, even  upon  a  writ  of  inquiry,  any  greater  damages  than  he  could  prove 
to  the  jury  sworn  to  assess  them  that  he  actually  suffered.  If  the  present  ob- 
jection were  to  prevail,  it  would  introduce  the  addition  of  unnecessary  counts 
in  declarations,  and  an  enormous  swelling  of  the  records  of  the  Court.  It  is 
more  convenient  to  lay  the  case  short  than  prolix.  There  is  no  proof  of  any 
practice  contrary  to  the  principles.  It  was  the  apprehension  of  such  contrary 
practice  that  was  the  only  occasion  of  my  having  any  doubt  at  the  trial.  I  am 
now  fully  satisfied  that  the  plaintiff  may  recover  either  the  whole  or  less  than  he 
has  laid;  and,  therefore,  this  verdict  ought  in  my  opinion  to  stand.  In  an 
ejectment  for  more,  the  plaintiff  may  recover  less;  it  is  every  day's  practice. 
7.  Caey  v.  Kino.  H.  T.  1736.  K.  B.  Hardw.  304.  S.  P.  Fuller  v.  Glovm, 

H.  T.  1800.  K.  B.  12  East,  124.  f  ^^  ] 

In  an  action  on  a  policy  of  insurance,  for  insuring  goods  on  hoard  the  ship  So,  the 
A.,  the  plaintiff  declares  that  the  ship  sprung  a  leak,  and  sunk  in  the  river,  pl^i^fiff 
whereby  the  goods  were  spoiled.     The  evidence  was,  that  many  of  the  goods  JJJjJJJJJ^ 
were  spoiled,  but  some  were  saved;  and  the  question  was  whether  the  plaintiff ^^^  ^^^ 
might  give  in  evidence  the  expense  of  salvage,  that  not  being  particularly  laid  a^e  that  is 
•s  a  breach  of  the  policy  in  the  declaration?  withia  the 

Lord  Hardwicke,  C.J.     I  think  they  may  give  it  in  evidence,  for  the  instt^MM  •f  •• 
iraoee  is  against  all  accidents.     The  accident  laid  in  this  declaration  is;  that^""**^  *^ 

VOL  XI.  m 
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ed.  withont  the  ship  flank  in  the  river;  it  goes  on,  and  says  that  by  reason  thereof  the  goodii 
lU  berng  y^Q^Q  spoiled;  that  is  the  only  special  damage  laid;  yet  it  is  but  the  common 
wred.^  *  case  of  a  declaration  that  lays  special  damage,  where  the  plaintiflTmay  give  ev- 
idence of  any  damage  that  is  within  his  cause  of  action  as  laid.  And  though 
it  was  objected,  that  such  a  breach  of  the  policy  should  he  laid,  as  the  insurer 
may  have  notice  to  defend  it;  it  is  so  in  this  case;  for  they  have  laid  the  acci- 
dent, which  is  sufficient  notice,  because  it  must  necessarily  follow  that  flome 
damage  did  happen. 

8.  TouLMAN  V.  Anderson.  E.  T.  1808.  C.  P.  1  Taunt.  227. 
A  loM  by  This  case  arose  upon  a  contract  of  insurance.  The  policy  was  upon  a  voy- 
barratry  ia  age  from  the  Cape  of  Good  Hope  to  Buenos  Ayres.  The  declaration  alleges 
well  alleg  \\^^^  ^jj^  j^gg  j^gg  been  occasioned  by  the  barratry  of  the  mariners.  The  loss 
Ae  proof  ia^®*"S  clearly  proved  to  have  happened,  and  all  the  evidence  having  been  pro- 
tbat  it  hap  <)nced  which  is  necessary  to  entitle  the  plaintiff  to  recover,  and  the  jury  being 
penadby  of  opinion  upon  the  facts  that  he  ought  to  recover,  several  objections  having 
tfaa  act  of  been  made  for  the  purpose  of  setting  aside  their  verdict,  and  entenng  a  non- 
*"/h*"»i  ®"**'  ^^  ^^^'  First,  much  stress  has  been  laid  on  the  taking  on  board  of 
ratrr  joint'  ^^^®®  Spanish  prisoners  of  war,  who  were  on  their  parol,  and  who.  as  It  appeara^ 
}m  were  taken  on  board  by  the  permission  of  the  governor  then  residing  at  the 

Cape,  and  for  the  purpose  of  being  delivered  up  to  the  English  comroauder^m- 
chief  in  South  America,  in  order  to  be  exchanged  for  English  prisoners.  Tha 
foundation  of  this  objection  is,  that  the  taking  these  prisoners  on  board  al- 
tered the  risk  of  the  underwriters,  and  consequently  put  an  end  to  the  contract 
of  insurance  ;  but  as  to  this,  we  have  no  medium  through  which  we  can  foruk 
a  judgment  of  what  might  be  expected,  or  what  was  likely  to  be  the  conse- 
quence. In  many  cases  the  takmg  three  such  persons  on  board  might  be  of 
great  use.  It  is  much  the  practice  for  vessels  to  approach  an  enemy's  coaal 
with  a  prisoner  or  two  on  board  under  a  pretended  flag  of  truce.  It  was  sutH 
pected  that  these  prisoners  were  the  authors  of  the  mutiny,  but  it  was  not  pro- 
ved. As  it  is  not  shown  that  the  giving  a  passage  to  these  persons  must  na- 
cessariTy  increase  the  risk,  we  can  form  no  judgment  on  this  head.  The  ques- 
tion was  properly  left  to  the  jury,  and  they  thought  that  the  risk  was  not  there- 
r  KK-f  I  ^y  '"creased;  the  objection,  therefore,  can  have  no  weight  here. 
I  ^^   I  (/)  Defence  and  pUas^ 

In  an   0  -  '*  GoLDSCHMiDT  v.  Marryat.  M.  T..  1808.  K.  B.  1  Campb.  562. 

tion  on  a  -^^^'O"^  ^^  a  policy  of  insurance.  In  the  course  of  the  discussion  it  was  stated, 
policy  of  in  ^'^  ^^^  P^rt  of  the  defendants,  that  they  had  applied  to  Mr.  Justice  Heath,  for 
8orance»  an  an  order  upon  the  plaintiffto  produce  upon  affidavit  all  the  papers  in  his  pos- 
order  may  session  concerning  the  cause,  but  that  the  learned  judge  had  refused  to  make 
be  obtamod  any  order,  except  for  the  production  of  specific  papers  mentioned  by  the  de- 
apection?  ^^"<^,«"^  ^^  generally  for  all  papers  without  any  affidavit. 
&.e.  of  all  ^^^  James  Mansfield  safd  :  I  have  great  difficulty  in  believing  this  statement 
l^apera  in  to  be  correct.  I  have  made  fifty  such  orders  since  I  became  chief  Justice  of 
the  poiaea  this  court.  I  was,  to  be  sure,  a  good  deal  surprised  when  they  were  first  ap- 
Bton  oj  the  plied  for,  as  nothing  of  the  sort  was  known  when  I  practised  in  the  King's 
atl?"io'the^®"^^'  But  I  consulted  the  other  judges,  and  found  they  had  become  ex- 
alteged       tromely  common.     I  think  they  have  been  very  properly  introduced,  as  they 

^ou;  "  The  19  Geo.  2.  e.  37.  a.  4.  providet,   thit  in  all  actiona  brouaht  by  the  aaiored  spoa 

any  policy  of  ai^sarance,  the  plsinliff  or  bis  attorney  shall,  withm  fineen  dayi  after  ho 
ahall  be  required  lo  to  do,  in  wriiing,  by  hinnsflir  or  bif  attorney,  declare  in  wriHng 
wbat  eom  or  aume  be  hath  aarared  orcavaed  fa  be  aafsred  in  the  whole^od  what  aaina  Im 
hath  borrowed  at  reepondentia  or  bottomree  for  the  voyage  or  aay  pait  of  the  ^oj*g»  in 
qaeation,  in  snob  suit  or  action. 

The  pleading  to  be  adopted  most  depend  upon  the  form  of  action,  by  which  legal  eflect  ia 
endeavoured  to  be  given  by  the  policy.  If  asaumpsit  haa  been  brought^  the  genera!  'mam 
nm  astumpnt,  aafficea;  as  under  it  almost  all  matters  of  defence  may  be  given  in  evidenea. 
Bat  if  the  policy  be  under  m\,  and  debt  or  covenant  be  broagfat,  ibe  plea  limat  be  apeeial. 
atating  the  croond  of  reference,  nniees  the  action  be  eonetitat«d  egaiwulie  Ro^ai  £acbai^a 
or  London  iBaorance  Companies,  who  are  entitled  by  the  1 1  Geo;  1^  e»  sa  a..«t.  to  ataA 
on  debt  that  tbey  owe  nothing  to  the  plaintiff  or  plain'if&;  or  in  covenant,  that  thaj  liara 
not  broke  the  covenant. 
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often  obviate  the  neceaoity  of  going  into  a  court  pf  equity,  and  save  a  great 
dealof  delay^  expense  and  litigation.     Without  requiring  the  plaintifT  to  pro- 
duce the  papers  on  affidavit,  the  order  would  be   nugatory,     lie  would  only 
•elect  such  as  could  be  of  no  use  to  the  opposite  party.     Nor  would  it   answer 
to  limit  the  order  to  such  papers  as  are  specifically  named  ;  since  there  may 
be  others  which  the  party  has  not  the  means  of  describing,  and  which  may  be 
got  at  through  the  medium  of  a  court  of  equity.     I  cannot  believe   therefore, 
that  my  brother  Heath  refused  to  make  an  order  on  the  plamtifTto  produce  up- 
on oath  all  the  papers  in  his  possession  concerning  the  cause  now  at  issue. 
2.  CuFPORD  V.Taylor.  H.T.  1808.  C.  P.  1  Taunt.  167. 
Rule  to  show  cause  why  the  defendant  should  have  a  week^s  time  (o  plead  ^"^  ao4«r 
nfter  the  deliverv  to  him  of  certain  policies,  letters,  and  papers  mentioned   in'"^'*.*?  ^' 
his  affidavit.     Mansfield,  C.  J.     It  would  be  convenient  if  the  plaintiff  were  i^^j'^'i  i^ 
required  to  verify  on  oath  in  the  first  instance,  that  the  papers  delivered  are  gi^e  ez 
all  the  papers  he  has.     The  practice  of  compelling  the  delivery   of  copies   is  tractt  of 
vory  convenient,  for  it  saves  the  dela^  and  expense  of  a  bill  in  equity.     But  ihoM  parti 
the  practice  in  Chancery  invariably  is,  that  a  party  is  entitled  only  to  extracts   [  ^^^  ] 
ofietters,  if  the  other  party  will  swear  that  the  passages  extracted  are  the  only  °'  ^he  pa 

Krta  which  relate  to  the  subject-matter.     Without  staying  the  proceedings,  JJJblch^^ 
the  defendant  take  out  a  summons  in  the  most  general  terms,  require  the  relevant  to 
ycodHCtionof  all  papers,  and  if  he  is  not  content  with  such  as  are  thereupon  the  iabjMt 

S' ven  him,  the  plaintiff  must  make  a  special  affidavit,  denying  the  relevancy  of 
0  parte  withheld. 

3.  HiBBBRT  V.  Mastbhs.  M'  T.  1808.  N.  P.  1  Campb.  539. 
The  declaration  laid  the  loes  to  have  been  by  the  barratry  of  the  master. —  Theatatnte 
Ploa,  turn  OMMumptUj  and  <ulio  non  cuicrevil  it^ra  sex  anno$.     Lord  EUenborough  ^/  iinita 
•nreased  himself  of  opinion  that  the  cause  of  action  did  not  accrue,  as  the  loes!*®"' """T. 
did  not  happen  till  the  master  had  divested  himself  of  the  possession  of  the  ship  Jh^^tho 
by  delivering  her  up  to  the  purchasers  ;  1  T.  R.   252.     The  jury,  however,  loaf.aocra 
aipreeable  to  my  lord's  direction  upon  the  merits,  found  that  no  barratry  had  ad  within 
been  committed,  the  acts  of  the  captain  being  necessary  from  the  un8eaworthi->i>  y««ra 
of  the  ship  ;  and  the  defendant  had  a  verdict.  '*®'°"  ^ 


4.  Gbart  V.  KovAL  Exchange  AssuRANCB  Company.  M.  T.  1816.   K.  B.  ^!"?"??^ 

-       5  M.  &  S.  439  aciioB. 

Plaintiff  declared  in  covenant  for  a  total  loss  on  a  policy  of  assurance  effect- A  ae^off 
ed  in  his  own  name  and  averred  the  interest  in  one  count  to  be  in  himself,  and  eaoaot  ia 
in  another  in  himself  and  others  ;  to  which  defendants  pleaded  that  a  less  sumS^o^^'t  be 
was  duo  on  the  policy  than  for  a  total  loss,  and  set-off  monies  due  to  them   on  ^q^q(|p  J*  ' 
plaintiff's  bond,  which  was  made  to  them  before  they  had  notice  that  any  other  on  apolisv* 
than  plaintiff  was  interested  in  the  policy. 

Per  Cwr»  On  neither  of  the  grounds  that  have  heen  taken  in  argument, 
na  it  appears  to  ns,  is  this  set-off  maintainable.  The  plaintiff,  in  the  first  count 
of  hia  declaration,  claims  .the  whole  amount  of  the  policy.  The  defendant,  hy 
hia  plea  to  this  count,  answers,  that  only  part  of  this  sum  is  due.  But  what 
lii|ttidation  has  there  been  of  the  loss?  The  question  must  go  to  a  jury  to  aa« 
eecttttt  the  qnantum  of  loss.  The  defendants  assume  to  cut  down  the  demand 
nocordiog  to  their  own  estimate  of  it.  Why  is  the  plaintiff  obliged  to  abide  by 
tbia  liqoidation  ?  It  seems  to  us,  therefore,  that  this  is  a  case  of  unliquidated 
daauigea.  And  on  the  other  point,  as  the  policy  embraces  several  interests^ 
tbare  ia  no  motnality  between  the  policy  and  the  obligation  made  to  the  de^^^p^^pg  ^ 

ftodanla.  defendaat 

(g)  PamneiU  of  money  (ti/o  rouW.  paid  money 

1.  AnsBBWs  y.  Palsgrovb.  H.  T.  1 808.  K.  B.  9  East,  325.  S.  P,  Dtbb  v.  »to  coiirt 

AsHTON.  M.  T.  1822.  K.  B.  1  B.  &  G.  S  ™n^  di 

flpaeial  count  on  a  policy.     The  risk  was  stated  to  continue  until  the  ship  ^^^  {"aniioncoa 
vnbnded.    There  were  also  the  usual  common  counts.     The  Court  held  that  r  559  -j 
the  premium  having  been  paid  into  cpurt  generally  was  an  admission  of  the  tauing  ^ 
eontraet  stated  in  the  count,  and  that  it  was  not  competent  to  the  defendant  to  coast  oa  a 
^ow  that  the  polieyi  hy  which  the  risk  inui  origmattr  made  to  ceiM  after  the  poUoj  efia 
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•hip  was  moored  twenty  four  hours  in  safety,  was  afterwards  altered  by  lh# 
with  tba  broker  without  the  defendants  knowledge.  But  the  defendant  having  after- 
•cmnttL  the^^*^^  obtained  a  rule  to  amend  the  rule  for  paying  money  into  court,  by  eoo^ 
Cowt  of  K.  fining  it  to  the  money  counts,  and  for  a  new  trial  on  payment  of  costs,  and  the 
B.  iMldthfgplaintifTthereupon  determining  to  take  the  money  out  of  court,  and  not  to  pro- 
was  so  sd  ceed  further,  is  entitled  to  all  the  costti  of  the  action,  and  not  merely  to  the 
■J*"**?!  •^  usual  costs  of  a  new  trial. 

2I[£|  UJ^  2.  MuLLER  V.  Hartshorn.  M.  T.  1803.  C.  P.  3  B.  &  P.  556. 

tlM  tpaeiil  "^^  defendant  paid  money  into  court  generally  upon  a  declaration  conftaio- 
€o«Bi;  ing  a  count  on  a  policy  of  insurance,  together  with  the  money  counts:  and  it 
Bat  the  appeared  that  the  plaintiff,  by  his  conduct  previous  to  the  trial,  induced  the 
Coart«fC,  defendant  to  believe  that  the  only  point  to  be  tried  was  a  question  of  fraud, 
to  aTlMr  ^nd  suffered  him  to  prepare  his  evidence  accordingly.  The  Court  will  not 
ili^  p_  allow  the  plaintiff  to  object  te  the  receipt  of  that  evidence  at  the  trial,  on  the 
meat  f  ground  of  the  contract  having  been  admitted  by  the  payment  of  money  into  court. 
hMW9  flscb  •ffeet  where  the  plaintiff  had  by  hij  condact  induced  the  defendant  to  nippoee  that  ibe 
^aestioa  to  be  tried  was  a  qae^tion  of  fraad; 

3.  Melush  v.  Allinutt.  M.  T.  1813.  K.  B.  2  M.  &  S.  106. 
Ami  a  say      Policy  of  assurance  on  goods  at  and  from  G.  to  the  ship's  port  of  discharge^ 
BMBt  «r      beginning  the  adventure  on  the  said  goods  from  the  loading  thereof  aboard  the 
noaey  into  gaid  ship.     Per  Cur,     A  question  arises  on  the  effect  of  paying  money  into  the 
Mlieyoii*  ^^^^  generally.     It  is  said,  that  money  having  been  paid   into  court  gen* 
Moda»  bo    ^^^^Wj  impliedly  admits  the  cause  of  action  on  every  coont«     But  we  think 
fiiwiiig  <bo  that  ic  is  only  evidence  from  which  a  conclusion  effects  may  be  drawn,  but 
•tfvoBtttro  that  this  finding  cannot  be  considered  as  an  allegation  of  the  fact.     The  eflfect 
U»«*e  -  of  paying  money  into  court  may  depend  on  the  terms  of  the  rule  under  whicb- 
JJJJjJjl       it  is  paid  in.     How  is  the  Court  to  Judge  of  that  effect,  if  the  rule  be  not  set 
4oeeDot     ^^^^  ^'^^  if  set  out  in  terms,  still  it  would  be  only  evidence,  and  the  jury  should 
ffoelode     bare  drawn  the  conclusion,  it  would  not  amount  to  more  than  an  admisMoa 
ilMander    that  the  party  had  entered  into  the  contract,  still  leaving  htm  at  liberty  to  coo* 
writer  from  tend  that  he  was  not  liable  beyond  the  amount  of  such  payment  for  goods  which 
^btTSS      ^^""^  ^^  ^oa<^ed  according  to  the  terms  of  the  policy. 

Cidirwero     ^'  ^°^  ^-  P^»»^-  M.  T.  1786.  K.  B,  1  T.  R.  464.  Ribbons  t.  Pirichett. 
en  at  the  E.  T.  1798.  C.  P.  1  B.  4  P.  264. 

|rieoo  men  Action  on  a  policy  of  insurance,  A  verdict  having  been  found  for  the  plain- 
tioBod  la  tiff,  a  new  trial  was  moved  for  on  the  grounds  that  this  was  a  verdict  against 
*^^H>  evidence,  and  that  upon  the  construction  of  the  25  Geo.  S.  c.  44.  the  plaiattff 
^7*560  1  ®^uld  not  support  this  action  in  point,  of  law,  the  nameof  Shultz  not  being  in* 
Ifor  ie  the  ■^^•^ !"  !^®  p<rficy.  Per  Cur.  The  question  is,  whether  upon  this  contract 
doToDdaot  ^^^  plaintiffs  are  entitled  to  recover,  in  order  to  ascertain  that  it  is  incumbent 
yreoladod    on  the  Court  to  examine  and  expound  what  the  contract  is.     At  the  time  it 


^^g^^  never  be  admitted  to  say  that  this  contract,  though  apparently  legal,  is  in  lad 

illegal,  as  being  made  for  their  benefit;  and  yet  they  mean  to  aviul  themseWea 

of  that  illegality,  and  to  recover  damages  upon  it.     Besides  this,  we  think  that, 

independent  of  the  objections  in  point  of  law,  the  verdict  istiot  supported  by 

any  fact  of  the  evidence.    .The   broker's  evidence  does  not  by  any  meanla 

prove  that  Shultz  did  not  intend  to  make  distinct  policies  upon  the  distinct 

goods  shipped  in  his  own  name  and  that  of  De  Simons.     On  the  contrary,  the 

making  of  two  policies,  each  according  to  the  value  of  the  goods  which  were 

shipped  in  their  respective  names,  and  the   purposes  for  whicb  that  wai 

done,  namely,  to  lodge  one  in  the  hands  of  Shultz  and  the  ether  in  the  hands 

of  De  Simons;  and  the  impossibility  that  they  should  by  law  take  efiect  inmnf^ 

other  way  than  as  specific  policies  on  the  specific  goods,  which  we  are  bouiid 

•  So  if  a  deelaration  aliens  a  total  loss  and  a  etrandinf^,  a  pay  meat  of  money  hito  coait 

.ioee  not  admit  the  variooa  oaasefl  stated,  hot  the  plaintifTmoBt  pro?e  to  which  of  them  iIm 

i?"^  WM  aiuibataWe;  aee  Evereth  y.  Bell,  .7  TeaoU  450;  a  C,  1  Moore«  168;  8.  P.  9uU 

f«fd  V.  Clark,  2  Biog^  377. 
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to  presume  Shultz  knew,  are  unanswerable  proofs  that  he  intended  that  th€ 
policiear  should  have  the  effect  which  the  law  gives  them.  On  the  whole  we 
are  of  opintoa  that  this  is  a  verdict,  both  against  law  and  against  evidence,  and 
therefore  must  be  set  aside. 

(h)  ConsoUdaiianrtile. 
1.  HoDsoN  ▼.  Richardson.  R  T.  1764.  K.  B.  3  Burr.  1477. 
Several  insurance  causes  were  standing  upon  the  same  circumstances'and  it^lM  vtriicl 
was  agreed  "that  all  should  be  bound  by  the  verdict  given  in  one;"  and  a  ver-  r*^*J['*i2r 


did  was  given  in  that  case  for  the  plaintiff.     But  the  defendant  gave  notice  ef  ^|{^|^ 
a  motion  for  a  new  trial,  which  he  aflerwards  obtained.     It  was  moved  on  be*  role  meaiw 
half  of  the  plaintiff  in  the  other  causes,  that  the  respective  defendants  should  a  Mtitftetv 
pay  their  money  to  the  plaintiff  pursuant  to  their  agreement,  he  having  obtain- ry  ▼erdiet 
ed  a  verdict  in  the  cause  already  tried.     But  the  Court  were  clearly  and  ^  ^'^  ^ 
imanimouslj^  of  opinion  that  a  consent  ^^to  be  bound  by  a  verdict,  in  one  of  ma-    ^"'^ 
ny  causes  upon  the  same  question,'^  means  such  a  verdict  as  the  Court  thinks 
ought  to  stand  as  a  final  determination  of  the  matter.     That  in  the  present 
case  a  material  circumstance  was  concealed  from  the  insurer  by  the  insured;    r  t^t  -i 
and  therefore,  the  whole  contract  was  void,  and  there  ought  to  be  a  new  trial;  ,j,l  -l 

and  the  Court  had  made  a  rule  for  that  purpose.  idaiion  r«ls 

2.  BuRSTALL  V.  Horner.  T.  T.  1797.  K.  B.  7  T.  R.  372.  b  m  biod 

T^is  was  one  of  twelve  actions  on  a  policy  of  insurance.     The  several  de-  ing  on  the 
lendants  obtained  rules  for  leave  to  pay  money  into  court  on  one  count  in  the  P*»;ntiff  ■» 
declaration  for  money  had  and  received  (being  a  return  of  the  premium),  which     j"r  j?' 
the  plaintiff^s  attornies  took  out  of  the   court  in  all  the  actions;  but  they  did  pi'^Qtiff  ^ 
not  then  tax  the   plaintiff's  costp  in   either  of  them.     Afterwards  the  consoli-  k.  B.  bo 
dation  rule  was  obtained,  expressing  in  the  usual  language,  *'  upon  the  submis-  noneaited 
aion  of  the  defendants  in  the  twelve  actions  to  be  bound  by  such  verdict  as  shall  'f^'  P^y 
be  found  in  the  first  mentioned  action,  ^'*     The   plaintiff  was  nonsuited  in  "*•■*  ^ 
the  cause  that  was  tried ;  and  the   Master,  in  his  taxation  of  costs,  allowed  ^g'^^hl^ 
to  the  plaintiff  in  all  the  actions  up  to  the  time  when  the  money  was  paid  into  not  entitled 
court'     The  Court  thought  that,  according  to  the  fair  construction  of  the  con-  to  eoeu  m 
flolidation  rule,  the  plaintiff  was  bound  as  we)!  as  the  defendants;  and  that  as  any  of  them 
there  was  a  nonsuit  in  the  action  that  was  tried,  it  was  conclusive  in  all  the  °P  '°  ^1** 
other  actions,  and  that  the    plaintiff  could  not  deprive  the  defendant  of  the  iJI!?*^^  ***' 
costs  in  any  of  them^  even  up  to  the  time  when  the  money  was  paid  into  court,  money  into 
3.  MuLLER  V,  Hartshorn.  M.  T.   1803,  C.  P.  3  B.  &  P.  55G,  conrt; 

Eight  actions  have  been  commenced  respecting  the  same  risk,  four  upon  Bat  ii  differ 
one  policy,  which  were  csnsolidated  by  one  rule,  and  four  upon  another  polj  •«*  '■I* 
icy,  which  were  consolidated  by  another  rule;  but  both  consolidation  rules  p  J"  "'^* 

*  In  an  action  npon  a  policy  of  InsDrance  against  several  onderwriters,  the  Court  of  King't 
Bench,  by  content  of  the  plaintiff,  will  make  a  rale,  on  the  application  of  the  defendants, 
Which  is  called  the  consolidation  rale,  for  staying  tbo  proceedings  in  all  the  actions  hnt  one« 
Upon  the  defendants  andertaking  tohebovnd  by  the' verdict  in  that  action,  and  to  pay  the 
anoaAt  of  their  several  subscriptions  and  costs,  a  verdict  shall  be  given  therein  for  the  plain- 
tiff; see  Tidd.  7th  Edit.  637.  In  the  Common  Pleas  there  is  no  rale  of  conrt;  bat  a 
jndge's  order  is  obtained  for  consolidating  actions.  If  the  plaintiff  will  not  give  his  con* 
■em  to  this  rale  or  order,  the  Courts  havo  the  power  of  granting  imparlancei  in  all  the 
aetione  bnt  one,  till  the  plaintiff  has  an  opportonity  of  proceeding  to  trial  in  that  action. 
On  the  other  hand,  if  the  plaintiff  consent,  the  Coorts  will  oblige  the  deftndRnts  to  snbmit 
to  reasoiftble  terms,  sneh  as  admitting  the  policy  (and,  perhaps,  if  need  be,  the  interest,  or 
a»y  othtf  matter  aboot  which  no  qoestion  is  raised),  prodneing  and  giving  copies  of  books 
and  papers,  and  undertaking  not  to  file  a  hill  in  equity,  or  bring  a  writ  of  error;  see  Tidd. 
6S6.  And  if  the  defendants  be  not  boond  to  refrain  from  bringing  a  writ  of  error*  and  a 
writ  of  error  be  issued  in  the  cause  tried*  which  is  no  stay  of  execution  for  want  of  bail 
in  Arrerbehig  put  in,  sttli  the  other  defendants  will  not  be  precloded  from  issuing  writs  of 
error  in  the  other  action,  and  putting  in  bail  in  error  so  as  to  stay  execution  against  them* 
•■Ivee;  2  N.  R  480.  So  when  a  w«it  of  error  is  hi  ought  by  leave  of  the  Courtt  the  Court 
will  stay  execution  in  another  action,  till  the  jodgment  of  the  conrt  of  error  is  known»  apoa 
nasooable  lerms;  see  1  Moore,  79. 

t  And  in  that  court,  if  a  verdict  be  given  in  favour  of  the  plaintiff  toth^  satlsfactioa 
ef  the  jodge  who  tried  the  cause,  the  plaintiff  may  proceed  to  tax  his  costs  on  the  verdict, 
and  get  the  defendant's  attorney  to  attend  the  prothonotary's,  who  will  UX  theoosu  in 
the  »tkm  unwoh  wd  if  the  debl  and  costa  ixe  net  paid,  the  Coan  ihoald  beourred  on  ai^ 
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were  entered  into  previous  to  the  payment  of  money  into  court.  One  cause 
under  each  rule  was  set  down  for  trial;  and  after  the  present  cause  had  been 
tried,  the  plaint! fT  withdrew  the  second  in  the  other.  In  taxing  the  costs,  the 
prothonotary  allowed  to  the  plaintiff  the  costs  of  the  three  short  causes  whick 
[  562  ]  depended  on  the  event  of  this  cai^se  up  to  the  time  of  paying  the  money  into 
court;  and  in  taxing  the  costs  of  the  commission,  which  by  the  rule  had  beea 
made  to  abide  the  event  of  the  trial,  refused  to  allow  the  defendant  theexpen- 
ces  of  takinfir  the  examination  at  Hamburgh,  or  of  bringing  witnesses  froia 
Lubeck  to  Hamburgh,  to  be  examined  under  the  commission,  only  allowing 
the  costs  of  the  commission.  In  consequence  of  this,  a  rule  nisi  was  obtain- 
ed for  the  prothonotary  to  review  his  taxation,  in  support  of  which,  aa  to  tha 
first  point,  the  case  of  Burstall  v.  Horner,  7  T.  R.  372.  was  relied  upon,  where 
the  Court  of  King's  Bench  held  that,  by  the  fair  construction  of  the  conaoU- 
dation  rule,  the  plaintiflT  was  bound  as  well  as  the  defendant;  and  that  as  a 
nonsuit  in  one  action  was  conclusive  in  all  the  other,  the  plaintiff  was  not  en- 
titled to  costs  in  any  of  them,  even  up  to  the  time  of  the  money  beinj^  naid 
into  court;  and  it  was  intimated  that  the  case  of  Weston  ▼.  Place,  2  B.  4r  P- 
56,  where  a  contrary  practice  had  been  stated  by  the  prothonotary  and  adopted 
by  the  Court,  was  founded  on  a  mistake.  But  on  this  point  the  Court  were  of 
opinion  with  the  prothonotary,  thinking  the  practice  of  this  court  more  reaaoiir- 
able  than  that  of  the  King's  Bench,  for  that  the  defendant  by  paying  money 
into  court  admitted  that  the  plaintiff  was  right  to  that  amount;  and  that  the 
plaintiff,  therefore,  ought  not  to  be  deprived  of  those  costs  which  he  had  beea 
led  into  by  the  defendant. 

(t)  Evidence. 
Isi.  Of  the  policy  dxAy,* 
On  the  pro  i.  Roderick  v.  Havill.  M,  T.  1811.  N.  P.  3  Campb.  103. 

dkiction  of  j^  ^  former  action  for  the  same  cause,  it  appeared  that  the  policy  had  not 
it  mty  be  *  ^^®  proper  stamp,  and  the  plaintiff  was  nonsuited.  Since  then  the  ccNmniaHon* 
■hown  that  ^rs  of  stamps  had  permitted  the  proper  stamp  to  be  affixed  to  it  on  the  paymeiA 
it  was  not  of  a  penalty.  It  was  for  the  defendant  insisted  that  the  commissioners  had  no 
stamped  power  to  do  so,  and  that  the  instrument  was  still  a  nullity.  The  counsel  relied 
]^^tft*^upon  35  Geo.  3.  c.  63.  a.  16.  Lord  Ellenborough  said  the  statute  wasimper^^ 
it  may  aa  ^^^^^  ^P^^  \ivai\  and  that  as  the  policy  was  not  ouly  stamped  before  it  wai  ap- 
pear ui  be  f<3cted,  the  broker  could  not  recover  any  thing  for  effecting  it. 
•owhen  2.  Williams  v.  Younqhusband.  M.  T,  1815.  K.  B.  1  Stark.  139.  S.  P. 
prodocedat  Brewster  v.  Sbwill.  M,  T.  1818  K*  B.  3  B.  &  A.  299. 

r!1  ^'^'  Policies  of  insurance  having  been  delivered  to  the  assignees  of  a  bankrupt^ 
e^dtmceof^"^ ^^  whom  was  since  dead;  on  proof  of  an  application  to  the  solicitor  under 
the  policy  ^^®  commission  of  such  policies,  who  did  not  know  what  had  become  of  them. 
may  ba  re  Lord  Ellenborough  was  of  opinion  that  this  was  not  such  evidence  of  lose 
eeivodaAeras  warranted  the  admission  of  secondary  evidence. 

[  663  I       For  the  plaintiffs  it  was  then  contended,  that  it  was  onneceiMry  to  give  in 
showing  it  evidence,  either  the  policies,  or  to  supply  their  place  by  secondary  evidencey 

iMon  lost     ^*^^®  *^®*''  contents  were  not  wanted. 

Lord  Ellenborough.     But  you  want  to  show  the  existence  of  the  poticies, 
and  this  must  be  proved  by  their  production  ^ 

.  2nd.  Execviion  or  sigmng  of  the  policy. "f 


ftdavit  of  the  facte,  for  leave  to  enter  up  jodgmeat,  and  take  oat  ezeoatiea; 
217;  6  Taant.  165  j  1  Moore  79;  Tidd.  7tb  Edit.  637.     If  the   Court   think  fit  to 
oonsolidaiion  mle,  and   try  a  lecond  caose,   they  will  extend  to  the  aecond  trial  dl  thi 
terms  neeesaary  for  the  attainment  of  joitice  which  they  imposed  on  the  first  trial;  saeb  fW 
ittitanee,   as  obliging  the  anderwritera  to  consent  that  the  deposition  of  the  eaptaia 
be  read  in  evidence;  see  6  Tannt.  166;  Id.  607. 

*  The  policy  mast  be  prodaeed«  or  its  absence  legally  aeooanted  for,  before 
evidence  of  its  contents  can  be  admitted. 

t  It  mo.s(  be  shown  that  the  defendant  subscribed  the   policy   himself,   by   proving 
handwriting;  or,  if  it  be  effected  by  an  agent,  his  aothority  to  enter  into  the  eoatraet 
be  established  in  evidence.    When  the  policy  is  attaeted  by  a  sabsenbiag  wiiHesi,  the  i0itr 
nem  mast  be  prodaoed. 
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I.  N«ALET.  Irving.  M.T,  1793.  N.  P.  1  Esp.  61.  Hauohton  v.  Ewbuoc.  P««»f  t1»t 

M.  T.  1814.  K.  B.  4  Campb,  88.  '  haVb  "b  • 

Action  waa  brought  upon  a  policy,  in  which  the  policy  was  subscribed  by  ^^  habit  of 
(me  Hutchinif,  for  the  defendant.     The  witness  said  he  did  not  know  by  what  aobicribing 
authority,  but  that  Hutchins  was  in  the  constant  habit  of  subscribing  policies  polieiM  m 
for  the  defendant,  and  had  done  several  for  the  witness,  and  for  the  others  tothenameof 
Ms  knowledge.     It  was  objected  that  Hutchins  might  have  done  this  by  some  ^^  ^«f«ad 
limited  power  of  attorney,  which  ought  therefore  to  be  produced;  but  h?i  knowl 

Lord  Kenyon  overruled  the  objection,  being  of  opinion  that  the  acts  of  q^m; 
Hutchins  held  him  out  to  the  world  as  properly  anthorised,  and  his  having  sub-  q^  ii,^^  i,^ 
scribed  several  policies  was  sufficient  to  charge  the  defendant,  who,  and  not  had  bean  in 
the  plaintiflT,  ought  to  prove  his  authority  to  be  limited.     See  I  Campb.  43.        the  habit  of 
2.  Houghton  v.  Ewbank.  M.  T.  1814.  K.  B,  4  Campb.  88.  payingioas 

In  an  action  on  a  policy  of  insurance,  subscribed  by  the  defendant's  agent,  ^'.■P^'^  P»^ 
snder  a  power  of  attorney,  it  was  objected  that  the  authority,  being  in  writing,  ic'^b^bj 
ought  to  be  produced.     Lord  Ellenborough,  however,  held  that  the  agency  the  mawt, 
was  sufficiently  established  by  the  defendant's  general  recognition  of  policies  is  aorociaat 
Bubseribed  in  the  samo  manner  as  the  present,  as  by  paying  losses  upon,  he.    proof  of  the 
S.  Bell  V.  JoNsox.  H.  T.    1813.    K.  B.    1  M.  &  S.  201.     Arco.vgelo  v.  •*•"«!• 

Thompson.  H.  T.   181 1.  N.  P.  2  Campb.  620.  Wben  th* 

The  plaintiffs  declared  on  a  policy  of  assurance,  and  averred  that  they  were  <***»*;;•*»•■ 
(he  persons  residing  in  Great  Britain  who  received  the  order  for  and  effected  the  aTermeat 
insurance.  The  Court  considered  this  as  a  material  averment,  and  not  sustained  that  the 
by  evidence  of  a  letter  received  by  them  after  the  policy  was  effected  directing  plaiatiflSi 
to  make  assurance;  although  the  policy  was  originally  on  goods  on  board  the  ^'^i"®  the 
Anne,  or  ships,  or  by  whatsoever  other  name  the  ship  should  be  named;  and  P.®"**"?  ™ 
the  plaintiffs,  upon  the  receipt  of  the  letter,  procured  a  memorandum  to  be  made  q^^"^  ^^i 
on  the  policy  signed  by  the  defendant,  declaring  the  interest  to  be  on  board  the  (^Iq  ^bo  re 
Herald,  the  ship  mentioned  in  the  letter.  eeived  the 

order  for  and  effected  the  policy,  proof  mast  be  produced  which  corresponds  with  that  averment. 
4.  DICKS05  V.  Lodge.  H.  T.  1816.  N.  P.   1  Stark.  226.  |  664  ] 

In  an  action  en  a  policy  on  goods,  the  bill  of  lading,  signed  by  the  captain.  An  alleita 
was  produced,  to  prove  the  plaintiff's  interest  in  the  goods.     It  was  objected,  ^jj^"  **"!* 
that  it  had  not  been  proved  as  alleged,  both  in  the  policy  and  in  the  declaration,  ^^'^^ 
that  the  policy  had  been  effected  by  Crray,  Wilson,  and  Co.,  as  the  agents  of  ^  f^,  ^i,^ 
the  plaintiff^  and  that  the  plaintiff,  having  now  closed  his  case,  was  precluded  plaiotifT  by 
from  going  into  further  evidence.     But  upon  its  appearinc^  that  the  defendant  A.,  B.,  and 
hffd  Bgref^  to  admit  the  subscription  to  the  policy,  Lord  Ellenborough  Permit- £••>•  ■•*" 
fed  the  plaintiff  to  go  into  further  evidence.     It  then  appeared  that  directions  "*"  f  .w.* 
having  been  given  to  Gray,  Wilson,  and  Co.,  a  London  house,  to  effect  the  ||  ^„  ^f 
policy,  it  had  been  effected  by  the  Liverpool  house  of  Gray  and  Co.,  which  feetad  by 
consisted  of  the  same  component  members  with  the  London  house,  omitting  one.  tba  firm  of 

Srd.  Proof  of  interest  A,  and  B., 

1.  Amert  v.  Rogers.  M.  T.  1794.  N.P.  I  Esp.  208,  Robertsoit  v.  French.  ?''*J!.t**!2' 

T.T.  1803.  K.  B.  4  East,  ISO,  Monk  v.  Robinson.    M.  T.  1802.  N.JiiVwhicli 
P.  4  Esp.  98.  bad  twa 

Insurance  on  the  ship  Dart,  from  St.  Kitts  to  London,  on  which  the  defend-  mambenia 
ant  had  undenvritten  200/.     The  plaintiff  had  written  from  St.   Kitts  to  his  commoo. 
Agent  in  London,  to  effect  a  policy  on  ship  and  cargo  to  the  amount  of  6,500/.  The  intav  1 
calculating  the  ship  at  1.600/.  of  the  sum.     No  goods  were  ever  loaded  on  ?•**"  **J*^ 
board.     I^rd  Kenyon,  though  he  at  first  doubted,  aflerwards  adopted  the  rule  "„'*|'2^^: 
which  the  special  jury  assured  htm  was  established  at  Lloyd's  coffee-house  for  j^qq^q  ^f 
settling  losses  of  this  kind,  nnmely,  that  as  the  policy  on  the  cargo  never  attach-  jictaof  own 
ed,  the  assured  was  only  entitled  to  recover  such  a  proportion  of  the  sum  erahip. 
which  the  defendant  underwrote  as  the  property  on  which  the  policy  at- 
tached bore  to  the  whole. 

2.  Pine  V.  Anderson.    M.T.  1812.  C.  P.    4  Taunt.   652.    1  Stark.   180.' 

S.  P.    Eraser  v.  Hopkins.     T.T.  1809.     C.  P.  2  Taunt.  6;  S.  C.A,hip»a 
SCmmpb.  no.  vegiMrvis 

,  ..  Action  ii|H>n  a  poliey  of  insurance.    It  appeared  thai  the  ship  had  been  lest;  not  •n 
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dMiM  for    and  in  order  to  prove  the  interest  as  averred^  the  plaintiff  called  the    ^ . 

Um  iocared  ^f  ^y^^  ^^t  of  London,  who  produced  in  evidence  the  original  register  of  the 
on  a^Dollcv*  ^^^^*  which,  in   consequence  of  the  loss,  had  been  deposited  at  the  Custom 
House,  in  pursuance  of  the  stat.  26  Geo.  3.  c.  60.     It  purported  to<l>e  mado 
upon  the  oaths  of  Crawfurd,  Kern,  and  Carnfoot,  all  of  Greenock,  as  haviw 
all  taken  and  subscribed  the  oath  required  by  the  stot.  26  (aeo.  3.  c  60.  and 
as  having  sworn  that  they  were  the  sole  owners  of  the  ship  Ann,  of  Greenock. 
But  the  affidavit  upon  which  this  registry  purported  to  be  made  was  not  pro- 
I  565  1  ^uc^<^)  ^o  ^^^^  there  was  no  other  evidence  of  these  persons  having  sworn 
they  were  owners  than  this  ipstrunient  stating  that  they  had  so  sworn.     The 
register  being  objected  to,  as  not  constituting  even  prvmajade  evidence  ihttt 
those  persons  were  the  owners  of  the  vessel,  the  plaintiff  tried  to  strengthen 
his  case  by  proving  the  exercise  of  acts  of  ownership  by  the  partners  interes* 
ted;  but  it  amounted  to  no  more  than  this,  that  Carnfoot  had  gone  to  the  ship's 
broker  to  talk  with  him  about  stopping  the  cargo,  as  security  for  the  frevbt, 
which,  as  Gibbs,  J.,  upon  discussing  the  rule  for  a  new  trial,  observed,  not  be- 
ing followed  up  by  any  act,  amounted  to  nothing;     and  that  Carnfoot  bad  giv- 
en instructions  for  inserting  the  names  of  all  the  three  as  owners  in  the  bond 
required  by  the  register  act.     The  jury  found  a  verdict  for  the  plaintiff,  Mans- 
field, C.  J.  reserving  the  point,  whether  this  certificate  of  registry  were  adnuft* 
eible  as  evidence.     See  6  Geo.  4.  100. 

3.  Mo.NK  V.  RoBiKsoN.  H,  T.  1 802.  N.  P.  4  Esp.  98.  S.  P  Camdkn  v.  Ak- 

DERsoN.  T.  T.  1794.  K.  B.  5  T.  R.  709. 

B«t  a  oer        This  was  an  action  of  assumpsit  on  a  policy  of  insurance,  on  the  ship  Spee- 

tificate  of    ulation,  from  Ipswich  to  Chester.     Loss  by  capture.     The  defence  was,  thai 

V^^^  ^^  ^^^  interest  was  not  truly  averred  to  be  in  the  plaintiff.     The  policy  was  effect- 

etn^vB^evi  ®^ '°  ^^®  names  of  Elizabeth  Marsh  and  son;  the  action  was  brought  in  the 

dence  that  na^ne  of  the  son  only;  and  the  first  objection  arose  on  the  face  of  the  pdicy  it- 

a  penon     self.     It  appeared  however,  by  the  pleadings,  that  there  was  an  averment  m 

not  named  the  declaration  that  the  plaintiff  was  solely  interested.     Le  Blanc,  J.,  was  of 

tbareia  ia    opinion,  that  this  averment  let  the  plaintiff  in  to  prove  a  sole  interest  in  himaM, 

not  ownsr.  notwithstanding  the  policy  bore  the  joint  names  of  two.     The  defendant's 

counsel  stated  that  the  evidence  he  had  to  offer  was  that  of  the  registry  from 

the  Custom  House,  by  which  it  would  appear  that  on  the  3 1st  of  0>ctobery 

1800,  when  the  insurance  was  made,  the  ship  stood  registered  at  the  Cufttom 

House  as  belonging  to  Cummins,  M'Master,  and  Co.,  and  that  there  was  no 

change  in  the  refirjstry  till  March,  1801,  when  the  present  one  to  the  plaintilT 

was  made.  Le  Blanc,  J.  I  think,  thb  is  conclusive  evidence.  By  Lordliver- 

pooPs  act,  Geo.  3.  where  there  is  any  change  in  the  ownership,  there  must  bo 

an  indorsement  on  the  certificate  of  registry,  accompanied  by  the  oath  of  tbo 

parties.     In  the  case  of  Camden  v  Anderson,  5  Term.  Rep.  709.  one  of  the 

persons  who  was  part  owner  was  held  not  to  have  an  insurable  interest  Ibr 

want  of  the  register.     That  therefore  is  the  legal  evidence  of  ownership;  and 

-Whan  the  es  it  appears  in  this  case  that  at  the  time  of  the  underwriting  the  policy  tho 

interest  in    plaintiff  was  not  an  owner  standing  in  the  registry,  I  think  he  had  not  an  in- 

the  ship  is  insurable  interest,  and  must  be  called. 

claimed  in  4   Teed  v.  Martin.  M.  T.  1814.  N.  P.  4  Cambp.  90. 

of Tbilfof  "^^  V^ove  that  the  defendant  Martin  was  an  owner,  the  plaintiffs  counsel 
aale  or  oth  ^^  ^^s^  relied  upon  an  entry  in  the  register-book  from  the  Custom  House  in  tbo 
«r  writing,  port  of  London,  stating  that  the  certificate  had  been  granted  upon  an  affidavit 
and  the  in  by  Martin,  swearing  that  he  was  an  owner.  It  was  admitted  that  all  the  affi- 
t  566  1  davits  on  which  registers  were  granted  had  been  burnt  in  the  late  fire  at  tho 
pared  do  Custom  House,  and  it  wrs  contended  that  this  entry  in  the  register-book  was 
not  rely  op  gecondary  evidence  of  the  afiidavit;  but  Mr.  Seotance,  who  produced  the  book, 
2I0B  the  ^^^  ^^^  made  the  entry.  Lord  Ellenborough.  It  is  allowed  that  the  defend- 
bill  of  sale'  ent  can  only  be  fixed  as  owner  through  the  medium  of  tho  affidavit.  That 
or  other  do  document  cannot  be  produced,  and  secondary  evidence  of  its  contents  is  ro* 
rameot  ceivable.  But  the  register-book  is  not  sufficient  for  this  purpose;  you  mail 
"**V^  call  the  collector's  clerk,  or  some  person  who  has  seen  the  affidavit^ and  knovi 
r«^^*      that  k  was  mdo  }>j  (he  {Mrty  sou^t  to  boehargodl. 


6.  Woodward  v.  Locking.  H.  T.  1801.  N.  P.  3  Esp.  586. 
The  defence  was,  that  M'Coniiel  was  the  real  owner,  and  Woodward  the  *^yS 
eaptaia;  that  M'Conael  was  possessed  of  the  grand  bill  of  sale,  hj  a  purchase  ^bi^ii  a  ^ 
under  a  condemnation  at  Boulogne;  and  that  he  had  paid  for  the  repairs,  Sus.,  Tonipk 
and  appointed  Woodward  as  his  captain.  To  prove  this,  they  produced  a  French  coaatrj 
biU  of  sale,  by  which  it  was  assigned  to  M'ConQell.     This  was  proved  to  be  may  b« 
done  by  a  notarial  act,  under  seal,  which  was  produced,  and  a  copy  of  the  ori«-P'*^^  ^I 
pnal  act.     This  was  objected  to  as  not  being  evidence,  it  not  being  an  exam-  yi^j^yi  of 
ined  copy,  nor  proved  to  be  subscribed  by  the  parties.     It  was  proved,  in  an-  mU,  ma%d, 
ewer,  that  the  usage  was  to  lodge  the  original  instnuiient  with  the  officer,  and  that  by  a  pablie 
the  notary  made  out  a  copy,  which  he  deltverd  out,  and  which  was  the  instru-  officer, 
nent  produced.     Lord  Eldon  said  it  was  sufficient  evidence,  the  original  be-  .^boae  dsty 
ingalways  retained,  and  a  copy  issued  by  a  person  having  power,  by  the  law  JJ^^rf^MTorf 
of  France  to  authenticate  the  instrument.  aioalp  and 

6.  RtTCBiE  V.  St.  Barbb.  £.  T.  1813.  C.  P.  4  Taunt.  768«  aiith«ai& 
The  plaintiff  averred  that  he  was  at  the  time  of  effecting  the  insurance,  and«ata  the 

from  thence  until  the  19th  day  of  December,  1 8 10  interested  in  the  said  ship  to  ^PJ** 
the  amount  of  all  the  money  insured  thereon  ;  and  that  he  the  plaintiff,  together  Aa  avsr 
with  one  £dmund  Maude,  were  then  and  there,  to  wit,  on  the  day  last  afore-  maat  that 
said,  and  from  thence  until  and  at  the  time  of  the  loss,  interested  to  the  lUce^'^-^he 
amount.    The  loss  was  proved  by  a  condemnation  under  the  American  non-  r  ti^fkL 
intercourse  act.     As  to  the  interest,  the  evidence  was,  that  on  the  7th  day  of^  aeev^ 
December,  1810,  the  plaintiff,  who  before  that  day  had  been  the  sole  owner,  day»ii  not 
executed  a  bill  of  sale  of  a  certain  proportion  of  the  ship  Little  Sally,  then  at  disproved 
eea,to  £.  Maude;  but  that  the  registration  was  not  completed  until  the  19th  of  ^y  •▼> 
that  month.     For  the  defendant  it  was  objected,  that  the  allegation   was  not^*"y'|^^ 
proved;  that  the  plaintiff  was  solely  interested  from  the  1 1th  to  the  19th  of  De-  ^  ^^ 
eember;  for  that  after  the  registration  was  completed,  the  title  of  Maude  had  ,ala  of  a 
reiatton  back  to  the  day  of  executing  the  bill  of  sale,  and  that  the  plaintiff  pan  befeie 
must  therefore  be  nonsuited.     The  jury,  however,  found  a  verdict  for  the  tbat  day, 
plaintiff.     Per  Cur.    There  is  an  authority  in  the  Court  of  King^s  Bench,   |  ^7  f 
Moss  V.  Charnock,  2  East.  39^.  that  there  is  no  title  in  a  purchase  till  the  doc-  and  that  on 
uments  are  completed.     There  is  a  case  of  Hubbard  v.  Johnstone  (d  Taunt.  |l2^,^J[| 
909),  in  which  our  brother  Baron  Wood  has  thrown  out  a  doubt  upon  the  pro-  ,^|^\|f  tho 
priety  of  that  decision;  but  upon  a  strict  technical  objection  such  as  this  is,  we  regugtryacis 
ahouid  not  be  inclined  to  let  m  that  objection  now,  when  the  merits  were  on  the  wera  oon 
Other  side.— See  3  Jtf .  ^  5.  43.  pli«d  with. 

7.  Robertson  v.  French.  T,  T.  1803.  K.  B.  4.  East,  130. 

In  an  action  upon  a  policy  of  insurance,  at  and  from  all,  any,  or  every  port  ^^  ''.P^ 
and  place  on  the  coast  of  Brazil,,  and  after  the  17th  day  of  September,  to  ^^^^Q^|,f 
Cape  of  Giood  Hope,  upon  goods  and  ship,  beginning  the  adventure  from  the  ^^^^ 
loading  thereof  aboard  the  ship,  at  all  any  or  every  port  and  place  on  the  coast  ariiiDg 
of  Brazil,  and  from  the  17th  day  of  September,  1800,  and  upon  the  ship  in  the  from  p< 
flame  manner.     It  appeared  that  the  goods,  for  the  loss  of  which,  the  plaintiff  >ioo  at  a  ^ 
declared,  had  been  put  on  board  at  the  Cape.  o^^dSww 

Per  Cur,    As  to  the  point,  that  the  ownership  alledged  was  not  sufficiently  ^\  J^^,^ 
proved,  it  was  proved  by  the  captain  (Brooks)  in  the  ordinary  way,  that  the  ing  n  prior 
owners  by  whom,  as  such,  he  was  appointed  and  employed,  were  the  persons  registar  in 
in  whom  the  ownership  is  by  the  declaration  averred  to  be.     And  though  it  af-  the  name  of 
forwards  appeared  by  his  answers,  on  cross-examination,  that  the  ownership  another  par 
was  derived  to  those  persons  under  a  bill  af  sale,  executed  by  himself,  as  ftt-^^^^^^^ 
lorney  to  one  Lawrence  Williams,  the  former  owner,  it  did  not  on  that  ac-  regittar  to 
eooni  become  necessary  lor  the  plaintiffs  to  produce  this  bill  of  sale,  or  the  that  paison* 
ehtp's  register,  or  to  give  any  further  proof  of  such  being  their  property,  the 
mere  &ct  of  their  possession  as  owners  being  sufficient  prima /bote  evidence  of 
ownership,  without  the  aid  of  any  documentary  proof  or  title  deeds  on  the  sub- 
ject, until  such  further  evidence  should  be  rendered  necessary  in  support  of 

*  A  latter  written  by  an  agent,  deeoribiag  the  ship  as  hiaahip*  is  net  ceoclaaivat  bat  « 
•pan  te  azplaaatloB;  aae  TUloak  v.  Bovd,  Holt,  87. 
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Ae  prima  facU  case  of  ownership  which  they  made  la  coDflo^Qeiiee  rf** 
adducing  of  some  contrary  proof  oa  the  other  aide.  No  auch  contrary  pftKW 
was,  howe?er,  in  this  case  given  on  the  part  of  the  defendant;  for  the  prior  re- 
gister in  the  name  of  Lawrence  Williama,  as  owner  in  1799,  and  »  aubsa- 
queni  register  to  the  same  person,  upon  a  sale  at  the  Cape  in  1803,  under  a 
decree  of  the  court  of  Vice-admiralty,  and  which  were  given  in  evidence  by 
the  defendant,  were  perfectly  consistent  with  a  title  in  other  persona  in  tne 
mean  time,  agreeable  to  the  averment  in  the  declaration. 

8.  Thelluson  v.  FLaxcHBR.  H.  T.  1788.  K.  B.  1  Doug.  316. 
Whwe  The  policy  was  on  goods  o;i  board  three  French  vesseb  from  St.  Domingo 

there  !•  a  (o  Bordeaux.  The  material  part  of  it,  as  to  this  case,  was  in  the  following 
etipaUtioa  ^^f^.  icQn  all  goods  loaden,  or  to  be  loaden  on  board  the  ships  Le  Soigneoz, 
oil  a  rowT/a  ^  Pucelle,  Le  Vainquer,  all  or  any  of  them.  The  said  goods  and  roerchaii- 
■hip  that  discs,  by  agreement,  are  and  shall  be  valued  at  on  twenty-five  casks  ot 
the  policy  clayed  sugar  and  twelve  hogsheads  of  Muscovados;  the  policy  to  be  deemed 
shall  be  aafgufficient  proof  of  interest  in  case  of  loss."  The  first  couat  in  the  declaration 
Icioni  proof  g^njed  that  goods  to  a  great  amount,  being  the  property  of  certain  fbreignera, 
andihm ii  had  been  shipped  on  board  Le  Sotgneuz,  and  that  she  had  been  lost.  The 
jadgmeBt  aecond  averred*,  that  the  goods  were  shipped  on  board  the  three  ships,  or  some 
by  defaalt,  or  ono  of  them,  to  the  amount  of  the  sum  insured;  and  that  two  of  them  had 
the  plaintiff  been  captured  and  the  other  lost.  This  case  came  before  the  Court  upon  a 
iotbe-wit  motion  tO' set  aside  the  writ  of  inquiry,  which  had  been  executed  before  the 
neodValy  sheriflf,  after  a  judgment  by  default  on  this  ground,  that  the  jury  had  assessed 
profs^tbe  ^^^  damages  to  the  amount  of  the  defendant's  subscription,  without  any  proof 
aefendant'e  of  the  amount  or  value^  or  any  evidence  whatever  except  that  of  the  defend- 
■abeerip  ant's  handwriting  to  the  policy.  In  addition  to  this  objection  an  affidavit  was 
tioo,  with  produced,  tending  to  show  that,  in  fact,  the  insured  had  no  interest.  It  waa 
oat  giving  argued  for  the  defendant,  that  by  the  express  agreement  of  the  parties,  no  cth- 
SAoeeTor  ^^  proof  of  interest  but  the  policy  was  required;  and  this  insurance  on  foreign 
the  inter  ships  and  property  was  not  within  the  statute  prohibiting  such  policies;  so  that 
•iti  the  plaintiff  was  entitled  to  recover  the  sum  insured  by  the  defendant,  even  if 

I  688  j  it  could  be  proved  that  the  insured  had  no  property  on  board.  The  Gonrt  said 
that  this  was  not  a  policy  within  the  statute,  foreign  ships  not  having  been  in- 
cluded in  that  act,  on  account  of  the  difficulty  of  bringing  witnesses  from 
abroad  to  prove  the  interest.  The  only  difficulty  they  could  have  here  waa 
from  the  curcum&tance  of  there  having  been  three  ships;  but  the  second  count 
was  so  framed  aa  to  make  the  case  the  same  as  if  there  had  been  but  one.— -> 
By  suffi3rin|^  judgment  to  go  by  default  the  defendant  has  confessed  the 
plaintiflfa  title  to  recovery  and  the  amount  was  fixed  by  the  stipulation  in  the 
policy. 

4Ih  proof  of  value, 
1.  Lewis  v.  Rucexr.  E.  T.  1761.  K.  B.  2  Burr.  I17I. 
Evideneo        Thi^  ^^s  an  action  brought  upon  a  policy  hy  the  plaintifis  for  Mr.  Jamee 
maeTalflo    ^^^*®"»  "P®"  *^®  goods  on  board  a  ship  cidled  the  Vrow  Martha,  at  and  from 
be  given,     ^^*  Thomas's  Island  to  Hamburgh;  from  the  loading  at  St   Thomas'a  Island 
except  la    until  the  ship  should  arrive  and  land  the  goods  at  Hamburgh.     The  goods 
the  eaee  of  (which  consisted  of  sugars,  coffee,  and  indigo,)  were  valued  at  901,  per  hoge- 
a  valaed      head  the  clayed  sugars  at  20/.  per  hogshead  the  Muscovado  sugars,  and  Sie 
b'^'it  '   ^^^®^  ^°^  indigo  were  likewise  respectively  valued.     The  sugara  were  war- 
only  neees  ^^^^^d  free  from  average  under  51,  per  cent.,  and  all  other  goods  free  from 
■iirjr  to        average  under  3/.  percent.,  unless  general,  or  the  ship  be  stranded.    In  the 
proire  some  course  of  the  voyage   the  sea-water  got  in,  and  when  the  ship  arrived  at 
"l^'^tL***    Hamburgh,  it    appeared  that  every  hogshead  of  sugar  was  damaged.     The 
MM  Mt  of  ^^"*^®  ^^^  sugars  had  sustained  made  it  necessary  to  sell  them  immediately, 
the  objec    ^^  ^^^y  ^^^^  accordingly  sold;  and  the  difference  between  the  price  which 
lion  of  an   ^^^7  brought  by  reason  of  the  damage,  and  that  which  they  might  then  have 
iniaraDoe    been  sold  for  at  Hamburgh  if  they  had  been  sound,  was  as  20(.  Of.  8d.  per 
withoat  ia  hogshead  is  to  23/.  7«.  83.  per  hogshead,  i.  e.  if  they  would  have  been  worth 
tsrest        ft3L  7#.  ad.   ner  hogshead^  as  damaged  they  were  only  worth  201.  Os.  8d. 
perhogaheaiU 
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Per  Cftr,    It  is  settled,  ^'  that  upon  valued  poiicies  the  merchant  need  onlj   [  5€9  ] 
proTe  some  interest  to  take  it  out  of  19.  G.  2.  because  the  adverse  party  has 
admitted  the  value;  and  if  more  was  required,  the  agreed  valuation  would 
ngniQr  nothing."     But  if  it  should  come  out  in  proof  that  a  man  had  insured 
SyOCKM.  and  had  interest  on  board  to  the  vahie-  of  acaMe  only,  there  never  has 
been  and  we  believe  there  never  will  be  a  determination,  Aiat,-  by  such  an  eva- 
sion, the  act  of  parliament  may  be  defeated.     There  are  many  conveniences 
from  allowing  valued  policies;  but  where  they  are  used  merely  as  a  cover  to  a 
wager,  they  would  be  considered  as  an  evasion.     The  effect  of  the  valuation 
is  only  fixing  conclusively  the  prime  cost.     If  it  be  an  open  policy,  the  prime 
cost  must  be  proved  in  a  valued  policy.     To  argue  '^  that  there  can  be  no  ad- 
justment of  an  average  loss  upon  a  valued  policy,"  is  directly  contrary  to  the 
very  terms  of  the  poHcy  itself.     It  is  expressly  subject  to  average,  if  the  loss 
upon  sugars  exceed  &/.  per  cent. ;  if  it  was  not,  the  consequence  would  be,  that 
every  partial  loss  must  thereby  become  total;  but  the  erventto  entitle  the  insu- 
red to  recover  would  not  happen,  unless  there  was  a  total  loss.    'Ck>n8equedtly, 
the  plaintiffi  in  this  case  would  not  be  entitled  to  recover  at  all;  for  there  is- no 
colour  to  say  this  was  a  total  loss:  besides,  the  plaintiffs  have  ttikenthe  goods 
end  sold  tbein.     In  opposition  to  the  measure  the  jury  have  gone  by^ihe  plain- 
tiSs  contend,  that  they  ought  to  be  paid  the  whole  .value  in  the  policy  upon  one 
ertwo  grounds:  first,  because  the  general  rule  of  estimating  should  be Ihe 
difiSnence  between  the  price  the  damaged  goods  sell  for,  and  the  prime  cost 
or  vahie  in  the  policy).     Here  the  damaged  sold  at  201,  Os.  8<i.  per  hogsheikd, 
and  the  underwriter  should  make  it  up  30/.     Answer:  It  is  imposible  this 
eheuhl  be  the  rule;  it  would  involve  the  underwriter  in  the  rise  or  fall  of  the 
market;  it  would  subject  him,  in  some  cases,  to  pay  vastly  more  than  the  loss; 
in  others  it  would  deprive  the  insured  of  any  satisfaction,  though  there  was  a 
loss.     For  instance,  suppose  the  prime  cost  or  value  in  the  policy  Ml,  per 
hogshead;  the  sugars  are  injured;  the  price  of  the  best  is  201.-  a  hogsheads  the 
price  ef  the  damaged  is  19/.  lOs.;  the  loss  is  about  a  fortieth,  and  the  insurer 
would  have  to  pay  above  a  third.     Suppose  they  come  to  a  rising  market,  and 
the  sound  sugars  sell  for  40/.  a  hogshead,  and  the  damaged  for  35/. ;  the  loss  ^^«n  the 
is  aa  eighth,  yet  the  insured  would  have  to  pay  nothing.     The  second  ground  J^JjJ?  dmT 
apon  which  the  plaintiff  contends  that  the  30/.  should  be  made  up  is,  that  it  Ageing  a 
appears  the  sugars  would  have  sold  for  that  price  if  the  damage  from  the  sea*  bill  of  par 
water  had  not  made  an  immediate  sale  necessary.     The  jury  were  right  in  their  cell  from 
verdict;  we  are  satisfied  that  they  did  right  in  totally  disregarding  the  particu-the  ▼endor 
lar  Cffcumstances  of  this  case. — Kgle  discharged.  !!ilh  •  * 

2.  Russell  V.  Barkers.  H.T.  1787.  K.  B.  2  Stra.  1127.  reiottoit. 

To  prove  a  property  in  the  cargo  on  an  action  on  -n,  policy  of  Insurance,  the  and  proof 
plaintiff  produced  a  bKl  of  parcels  of  one  Gardner,  at  Pelersburg  with  his  receipt  of  hti  had! 
to  It,  and  proved  his  hand.     The  defendant  objected,  that  this  was  no  evidence  writing,  k 
aeainrt  the  insurers:  but  the  Cheif  Justice  allowed  it.  Mfficient 

S.  M'AitDRBW  V.  Ball.  T.  T.  1795.  N.  P.  1  Esp.  373.  f^^^^  ^ 

Case  on  a  policy  of  insurance,  on  the-  ship  Unity,  from  Lisbon  to  London,    r  ^^q  ■• 
and  her  cargo  of  oranges,  by  the  plaintiff,  as  consignee.     To  prove  interest,  q^  iheevi 
the  plaintiff  produced  the  bill  of  lading;  and  the  captain,  who  had  been  called  donoeof 
as  witness,  was  asked  if  that  was  his  bill  of  lading,  and  whether  he  had  the  the  capuia 
goods  on  board  specified  in  it?     He  answered  in  the  affirmative.     The  coun-  that  hebaA 
eel  put  it  to  Lord  Kenyon,  Was  it  sufficient  proof  of  interest?    ^^^^^^^^^?^ ^^^ 
ruled  that  it  was.        ^  «   «    ^  and  that  * 

4.  HiBBBRT  V.  Carter.  E.  T.  1787.  K.  B.  1  T.  R.  745.     S.  P.   Caldwell  the  bill  of 

V.  Ball.  E.  T.  1780.  K.  B.  2  Id.  205.  lading  was 

The  plaintiffs  were  merchants  in  London,  and  the  general  consignee  of  signed  by 
Keer  was  a  planter  in  the  island  of  Jamaica,    They  were  in  the  constant  habit  «»«"• 
of  procuring  insurance  uppn  his  goods  as  soon  as  they  received  advice  of  their  A  bt"  br 
being  shipped.-    On  the  23rd  of  December,   1782,  the  plaintiffs  received  !*«||^«*^ 
adiice  from  Keer,  of  his  having  shiped  ten  hogsheads  of  sugar  on  board  the  p^pertj  is 
Bevoothire,  ia  which  letter,  dated  the  18th  of  October,  1782,  was  contamed  a  ib^pto^ 
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ud  if  in    gea*ral  direclion  to  insure  whatever  goods  were  shiped  hj  him.    The  ii 
^^^T"*^^  nuice  was  immediately  effected;  but  in  the  month  of  NoTomber, between  thft 
■BOBtmnit  ^^^  when  the  order  was  sent^  and  the  time  when  the  defendant  subscribed  tha 
lie  MOT«d.  9^<^79  Keer  had  indorsed  the  bill  of  lading  to  one  Dellpratt,  in  Jamaica,  to 
whom  there  was  an  arrear  of  interest  due  upon  mortgage  on  Keer's  estate 
upon  that  island.    The  plaintifis  had  notice  of  this  indorsment  after  the  insu- 
rance was  made,  by  a  letter  from  Keer  to  them,  wherein  he  informed  thena 
that  he  had  been  obliged  to  assign  the  bills  of  lading  for  the  net  proceeds  to 
Dellpratt«    The  bill  of  lading,  as  it  originally  stood,  expressed  the  sugars  to  bo 
shipped  on  account  and  risk  of  the  shipper,  and  directed  the  delivery  to  his  or- 
der, or  that  of  his  assigns;  the  indorsment  was  in  the  following  terms: — ^'  De- 
liver -the  above  sugars  to  .Mr.  John  Hodgson,  for  account  of  S.  Dellpratt;'' 
signed  ^  R.  Kerr/'    The  ship  was  lost  in  the  course  of  the  voyage.    Tho 
plaintifis  rested  their  case  here,  and  contended  that  upon  these  facts  uey  were 
^entitled  to  a  verdict  for  the  amount  of  the  insurance.     On  the  other  hand,  it 
was  objected,  that  Kerr  having  signed  the  bill  of  lading  before  the  insuranco 
was  actuallv  effected,  the  averment  in  the  declaration,  that  these  sugars  had 
been  insured  on  his  account,  was  not  true;  for  he  had  not  then  any  insurable 
interest  remaining  in  him,  the  entire  property  in  the  goods  having  passed  out  of 
him  by  the  assignment  of  the  bill  of  lading,  which  operated  in  this  instance  aa« 
payment;  and  BuUer,  J.,  being  of  this  opinion,  upon  the  general  ground  that 
the  .indorsment  of  abUl  of  lading  passed  the  whole  property,  would  have  non- 
suited thei  plaintiff;  but  it  appearing  that  the  defendants  had  neglected  to  pay 
•    the  premium  of  twenty  guineas  into  court,  the  plaintifls  took  a  verdict  fi>r  that 
I  G^O   '^™*     The  Court,  however,  upon  this  occasion,  were  all  clearly  of  opinioa 
that  where  a  bill  of  lading  is  taken  by  a  creditor  as  a  security  for  his  debt  on  his 
own  accouat,  the  whole  property  passes  by  the  delivery,  and  is  to  be  consid- 
ered as  a  satisfaction  of  the  debt  pro  tatUo.    That  the  parties  were  alway  at 
liberty  to  vary  from  the  general  rule,  by  entering  into  any  particular  agreement 
hetween  themselves,  but  that  it  must  be  shown  in  order  to^ake  advanUge  of  it. 
They  considered  the  case  of  Caldwell  v.  Ball  as  deciding  the  general  question; 
and  as  to  the  case  of  Delany  v.  Stoddart,  there  was  an  agreement  that  the 
poUcy  should  be  transferred.     They  therefore  refused  the  rule. 

5.  Haddon  v.  Parrt.  M.  T.  1810.  C.  P.  8  Taunt.  303. 
'mien 


-not 

••a, 

ib^prodoo  ^"  *^*^  margin  was  written  ^'  bill  of  lading'  for  12,000  dollars,  dated  13th  Au- 
•dorbia  E^^f  1808;^  under  which  were  copied  the  marks  of  the  several  chests  and 
haadwrit  their  numbers  and  contents,  describing  them  as  containing  2,000  dollais  each, 
iarprov  The  body  of -the  bill  of  lading,  expressed  to  be  shipped  in  good  order  by  Dd- 
•^-  lar,  Auchie,&  Co.,  in  and  upon  the  good  schooner  called  the  Rook,  six  bozes^ 

contammg  12,000  dollars,  being  marked  and  numbered  as  in  the  margin,  to  bo 
delivered  at  London,  the  act  of  God,*  the  King's  enemies,  fire,  and  all  and 
®^j7.^**®'  ^^^  dangers  of  the  seas,  rivers,  and  navigation,  of  whatever  naturo 
and  kmd  excepted,  unto  Messrs.  James  Auchie  and  Ca,  or  to  the'ur  assigna, 
they  paying  freight.  In  witness  whereof  the  master  or  purser  of  the  said 
schooner  had  affirmed  to  four  bills  of  lading  of  like  tenor.  This  instrument 
was  signed  "  Contents  unknown.  James  Lawrence,  Lieutenant."  The 
Rook  was  taken  on  the  homeward  passage  by  a  very  superior  force,  after 
a  most  gallant  resistance,  in  which  Lieutenant  Lawrence  and  four-fiflha 
of  his  crew  were  slain  and  the  survivors  taken  prisoners.  The  plaintiffs  pro- 
duced no  other  proof  of  the  contents  of  the  chests,  nor  of  interest  in  Jamea 
Auchie  and  Co.  In  this  bill  of  lading,  at  the  trial,  no  attention  was  paid  to  the 
proteat  of  the  master,  signed  at  the  bottom,"  contents  unknown;"  but  upoft 
the  whole  effect  of  the  instrument  it  was  contended  that  it  was  no  proof  that 
•the  property  was  put  on  board,  or  that  it  belonged  to  James  Auchie;  and  th# 

^The  bill  «f  Imding,  where  the  miutcr  is  alire,  is  not  eTideaee  of  the  •hipnmt  ^  the 
JMck;  eeo  DiokeaMa  v.  Lodge,  1  Bcerk*  220.  - 
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Chief  Justiee  being  of  that  optiMon,  rejected  the  evidence  and  directed  a  noi^ 
suiL  The  Coort  declared  tiMit  the  words  <^  contents  unknown,"  rendered  the 
bill  of  Inding  no  declaration  of  what  the  chests  of  dollars  contained;  it  was, 
therefbre,  no  evidence  at  all,  and  they  discharged  the  rule. 

6.  JoHNSoif  V.  Ward.   £•  T.   1806.  N.  P.  6  Esp.  47. 

To  prove  the  property  on  hoard,  consisting  of  three  casks  of  indigo,  the  '^^  "'■■P 
pittntiff  called  a  witness,  who  was  a  clerk  in  the  Custom  Houee,  which  eon-^^**^  "^^ 
tained  an  aceoant  of  the  ship's  carffo.     It  was  explained  by  the  officers  to  be  ^1  ^^^ 
a  paper  which  is  made  under  the  direction  of  the  statute  12  Car.  3.  and  is  a  or  aa  offl 
copy  of  the  official  papers,  which  contains  an  account  of  the  cargo,  which  has  eial  paper 
been  examined  by  the  searcher;  the  official  papers  go  with  the  ship,  and  the^nUiDioc 
paper  produced  is  kept  at  the  Custom  House.     It  was  objected  by  the  de(bn-'^  *^^^^ 
oant'a  counsel  that  this  was  not  evidence  upon  this  ground ;  that  either  the  cap- 1, .«   ^^ 
(am  should  be  called  to  prove  the  goods  actually  on  board,  or  the  searcher   1*572  1 
who  actually  searched  the  ship,  and  found  and  reported  such  goods  on  board, 
and  upon  whose  report  the  paper  in  question  was'mad^  out.     It  was  not.  When  the 
therefore,  the  best  evidence;  besides  which,  the  witness  had  not  copied  theihip  it  war 
paper  lumself.    Chamber,  J.,  ruled  it  to  be  admissible,  as  a  paper  made  by  raotctd  to 
authority  of  an  act  of  parliament  by  an  officer  of  the  Customs  appoTnted  for''''  ^^^ 
the  purpose,  and  lodgecl  there  as  an  official  document  of  the  ship's  cargo.       ^e  eonpU 

5th.  Of  lic€nce.'\  n,,,^  ^1^ 

Bih,   C<Mnplianct  tnth  v>arranlii».%  the  warran 

1.  Thorntok  v.  Lovb.  T.  T.  1815.  N.  P.  4  Campb.  231.  ty  will  be 

lliis  was  an  action  on  a  guarantee  of  a  policy  of  insurance  at  and  from  presomed. 
London  to  Archaneel.     Several  points  arose,  but  only  one  of  them  was  final-  '^  ^''^^^T^ 
ly  disposed  of  at  Nisi  Prius,  viz.  whether  the  onus  lay  upon  the  assured  to  [^b"  xiitiM 
show  that  the  ship  sailed  with  convoy.     The  defendant's  counsel  contended  j^wa;  btI 
that,  as  the  statute  34  Gieo.  3.  c.  57.  expressly  requires  British  ships  to  sail  deoca  of 
with  convoy,  and  declares  policies  of  insurance  upon  them  to  be  void  if  they  the  l*wa 
4o  not,  it  was  incumbent  upon  the  assured  to  show  that  this  condition  had  been  baTing 
eomplied  with.     Lord  Kllenborough.  As  the  law  requires  that  the  ship  should  f^^^'^ 
sail  with  convoy,  I  will  presume  that  the  law  was  obeyed  till  the  contrary  is  ^^  ^  ^ 
shown.     This  principle  has  i>een  settled  in  Williams  v.  East  India  Company,  daced  by 
nee  3  Eaat,  199.  and  a  variety  of  other  cases.  tbadafaod 

8.  Watson  v.  King.  M.  T.  1815.   N.  P.  4  Campb.  275.  ml!:^  .  1 

To  prove  that  the  effort  sailed  under  convoy  of  the  Valiant,  that  the  fleet ,  Jj^,*ff*5^ 
eneovntered  a  storm,  and  that  the  £ffi>rt  parted  company,  not  only  the  log  J^^Jo^d 
book  of  the  Valiant,  but  the  captain's  official  letter  at  the  end  of  the  voyage,  er  of  a  con 
produced  from  the  Admiralty,  was  read  in  evidence  without  objection.  voy  to  the 

3.  D'IsRABLi  V.  JowETT,  M.  T.  1795.  N.  P.  1  Esp.  427.  [  573  ] 

Action  on  a  policy  of  insurance.     The  plaintiff  proved  that  the  ship  sailed  Admiralty 
fiem  Leghorn  to  St.  Fureuz,  in  Corsica,  and  from  thence  under  the  convoy  <^^^\|!1 
the  Aicide  man  of  war  to  Gibraltar,  where  she  arrived,  on  the  4th  of  August,  ^^  isaooH 
On  the  12th  she  sailed  under  the  convoy  of  the  America,  for  England;  they  J;'^^^^f 
were  put  back  by  contrary  winds,  and  finally  sailed  on  the   16th;  she  parted  tbo  faeia 
with  her  convoy  off  Lisbon,  and  arrived  safely  in  the  port  of  London,  where  the  thMatetad 
Ibes  happened  while  she  was  unloading.    The  captain  on  his  cross-examina- J^^^|J|C 
tioo  admitted  that 
akina  and  some  wine. 


aedingto  be  on  the  16th  of  August.    Upon  these  tacts  the  defence  was^''^|^. 

*  The  prodaetioD  of  the  bill  of  lading  in  not  indispanaable  to   prove  the  shipment  of  war. 
gooda;8ee  DaTis  t.  Reynolds,  1  Stark.  116.     When  the  policy  is  on   freight,  eYidenco 
nest  be  giren  that  the  right  to  freight  had  attached;  see  1  M-  Jc  S.  808. 

t  Wbea  it  ia  aecesaary  to  prove  a  Uceoee,  the  regular  decnment  most  bo  prodboed,  if  ui 
Miistoaeo;  or,  in  eaao  of  loss,  proof  of  the  losa  most  be  adduced^  and  secondary  oTideneo 
fivoa  of  the  oootenu  of  the  instrament;  see  8  East,  278;  8  B.  h  A.  296;  1  Campb*    501. 

I  lo  an  action  on  a  policy  on  ship  at  and  from  Hamborgh,  wiih  a  warranty  that  a  sMp 
waa  in  port  on  a  given  antei^edoat  day,  ia  not  satisfied  by  evidence  that  she  was  safe  in  any 
ether  port  than  Hambnrgh;  see  1  M.  It  S.  81,  It  ia  ineambeat  apon  the  plaintiff  to  prove 
the  lalfitaiSBt  of  all  affifaalivo  wanaDliaa. 
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grounded,  which  waa  that  the  ship  was  warranted  to  sail  with  cooToy^  and  thitt 
she  sailed  on  the  twelfth  of  August,  whereas  it  appeared  by  the  manifest  that 
the  Nereid  had  not  sailed  till  the  sixteenth.  This  interval  it  was  contended 
was  taken  up  in  taking  in  a  cargo  of  goat-skins  and  wine,  and  that  so  the  war- 
rant/ was  hot  complied  with.  To  prove  the  time  of  the  sailing  of  the  convoy 
ifrom  Gibraltar,  the  counsel  for  the  defendant  produced  the  log-book  of  the  A- 
merica  and  the  Alcide  from  the  Admiralty,  by  one  of  the  offic^;^  of  the  Adna^ 
ralty,  where  they  were  lodged.     On  objection  to  their  admissibility, 

Eyre,  Chief  Justice,  said,  that  he  had  some  difficulties  as  to  the  adroiflBibil»- 
ty  of  this  kind  of  evidence,  and  wished  that  the  opinion  of  the  Court  was  ta- 
ken on  it.  In  the  present  case  there  was  a  difference  as  to  the  two  ships;  the 
Alcide  was  then  lying  at  Gibraltar  and  was  not  part  of  the  convoy  ;  the  entnesy 
therefore  on  her  log-book  were  only  entries  of  the  transactions  on  board  that 
particular  ship,  and  could  not  therefore,  be  admitted  in  evidence.  Bnt  his 
lordship  observed  that  the  case  of  the  America  was  different.  The  captain  €£ 
the  Nereid  had  stated  that  he  had  put  himself  at  Gibraltar  under  the  convoy  of 
the  America;  as  the  motions  of  the  fleet  were  therefore  to  be  directed  by  her^ 
he  was  of  opinion  that  the  log-book  of  the  America  was  evidence^  and  hia 
lordship  admitted  it  accordingly. 

4.  Argonoelo  v.  Thompson.  H.  T.  1811.  N.  P.  S  Campb.  6^. 
Nationality  To  prove  the  ship  to  be  a  Dane  the  evidence  was,  that  the  captain  when  at 
b  proved  Trieste,  addressed  himself  to  the  Danish  consul  there;  that  when  he  left  that 
t^  t  thrTcS  P^*^  ^^  carried  Danish  colours;  and  that  when  he  was  brought  into  Venice  ho 
ser carried  "^  ^>'^  ^^^  same  colours,*  with  the  French  flag  flying  over  them.  It  was 
the  flag  of  contended  that  the  acts  of  the  captain  were  no  evidence  to  show  to  what  conn- 
that  state  try  the  ship  belonged.  He  might  have  various  reasons  for  passing  as  a  Dana, 
when  free  although  he  belonged  to  one  of  the  belligerent  powers ;  therefore  soaie  documeiit 
from  all  dan  g|j^^]^  be  produced,  or  some  witness  called,  to  prove  that  the  warranty  had 
Kn  and''  heen  complied  with.  Lord  Ellenborough.  I  think  the  acts  of  the  captain  are 
xhMithnetkpPT'ima  facie  evidence  for  the  owner  of  the  goods  to  show  to  what  nation  the  ship 
uio  address  belonged.  The  circumstance  of  the  ship  carrying  Danish  colours  when  sha 
ed  the  con  was  captured,  would  have  very  little  weight,  as  in  the  moment  of  danger  anjr 
tnl  of  saeh  g^range  fl^  might  be  hoisted  for  the  purpose  of  deception;  but  from  the  cap- 
foretcn  ^  ^^^^  having  carried  Danish  colours  when  he  sailed  securely  from  the  port  of  Tri- 
port.  ^ste,  and  having  there  addressed  himself  to  the  Danish  Consul,  and  conduct- 

[  574  1  ®^  himself  as  the  master  of  a  Danish  ship  would  have  done,  I  conceive  there 
is  fair  ground  for  the  jury  to  infer  that  the  ship  really  was  Danish,  according  to 
the  warranty. 

lik.  Of  loss  andU$amouni. 
1.  Kalen  Kempe  v.  Vigne.  T.  T.  1786.  K.  B.  1  T,  R  304. 
The  loss         The  plaintiffs  were  proprietors  of  the  cargo,  but  not  of  the  ship.     It  appear- 
proved        ed  that  the  ship  originally  sailed  with  a  cargo  on  board  from  Riga,  on  a   Yof" 
most  corres  age  to  Marseilles,  and  that  an  insurance  had  been  efiected  at  Bremen  upoo 
^o'naT       ^^^  carffo  for  that  voyage,  in  the  course  of  which  she  was  taken  and  brought 
of  the  1ms  iiito  Falmouth  by  an  Eoglish  privateer;  that  sentence  of  condemnation  had 
described    been  there  obtained,  which  was  aflerwards  reversed   upon  the  prize  having' 
in  thedeola  been  proved  to  be  a  neutral  ship;  but  the  expenses  of  procuring  that  reversal 
ration;        were  ordered  by  the  Admiralty  Court  to  be  a  charge  upon  the  cargo.     The 
plaintiff's  agents  accordingly  paid  the  sum  of  103/.  14«.  for  the  expenses  of 
reclaiming  the  ship  and  cargo,  and  immediately  procured  the  policy  in  ques- 
tion to  be  effected  in  January,  1781,  according  to  the  purport  of  the  memo- 
randum.    In  the  February  following  the  ship  set  sail  from  Falmouth  with  the 
original  cargo  on  board,  in  the  prosecution  of  her  voyage  to  Marseilles;  but  on 
the  26th  of  the  same  month,  before  her  arrival  there,  was  captured  by  a  Span- 
ish ship,  and  carried  into  Ceuta,  in  Spain  where  she  was  again  condemned.-— 
An  appeal  was  brought   in   the  Suspension  Court  of  Madrid,  which,  promis- 
ing to  be  of  long  continuance,  the  cargo,  which  was  of  a  perishable  nature^ 
was  ordered  to  be  sold,  and  the  proceeds  to  be  brought  into  court  to  wait  the 
event  of  the  suit.    In  May  1783,  the  vessel  waa  restored  by  aenteoce  of  the 
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Court,  and  tbeiorplufls  ofihe  proceeds  which  arose  from  the  sale  of  the  car- 
go, was  p^d  to  the  owners,  deducting  the  expenses  incnrred  in  Spain  in  pros- 
ecnting  Ihe  appeal.  AAer  all  the  charges  paid,  there  only  remained  twenty- 
six  rix-d<rflars.  As  soon  as  tTie  ship  was  liberated  she  sailed  from  Ceuta  to 
Malaga,  in  order  to  refit;  and  haying  there  made  the  necessary  repairs,  set 
mil  for  Bremen,  and  in  that  voyage  was  lost..  The  declaration  averred,  thai 
whilst  the  ship  was  jjlroceediog  in  her  said  voyage  from  Falmouth  to  Marseilles 
«nd  before  she  could  arrive  at  Marseilles,  she  was  captured  by  the  Spaniards, 
and  thereby  the  said  ship,  and  also  the  goods  and  merchandizes  on  board  her, 
were  totally  lost  to  the  plaintiffs.  It  was  objected,  on  the  part  of  the  defend- 
ant: Ist.  That  this  was  not  an  insurable  interest.  2ndly,  That  the  plaintiffii 
cooki  not  recover  upon  the  policy  in  this  form  of  declaring;  for  they  had  stated 
the  loss  to  have  happened  by  capture,  whereas  though  the  vessel  was  captur- 
ed, yet  having  been  afterwards  restored,  she  might  have  reached  her  destined 
port  notwithstanding  the  capture,  in  which  case  the  underwriters  would  have 
been  discharged  by  the  terms  of  the  memorandum. 

Fer  Cur,  The  answers  to  this  case  are  decisive.  First:  this  is  a  wagering  [  679  ] 
policy;  and  k  is  just  the  same  as  if  the  event  insured  had  been  the  arrival  of 
any  other  ship  at  Marseilles.  The  loss  or  safe  arrival  of  the  ship  did  not  alter 
the  security.  The  parties  were  interested  in  the  cargo  alone;  but  the  event 
insured  was  the  arrival  of  the  ship,  and  not  of  the  cargo.  A  necessary  con- 
sequence of  this  being  a  wagering  policy  is,  that  the  insured  cannot  abandon. 
But  even  supposing  it  to  be  a  policy  on  interest,  it  is  enough  to  say  that  in  this 
case  the  parties  never  did  abandon.  In  effect  there  was  only  a  temporary 
capture;  and  though,  by  construction,  a  temporary  capture  is  such  a  loss  as 
that  an  assured  upon  interest  is  warranted  in  abandoning  at  the  time,  if  he 
please,  yet  we  must  consider  what  the  truth  of  the  case  was  between  these  par- 
ties. Now,  this  was  a  wagering  policy;  and  in  such  case  there  can  be  no 
abandonment.  But  what  alone  is  a  fatal  objection  to  the  plaintiff's  claim  is, 
that  they  did  not  attempt  to  pursue  the  voyage  to  Marseilles,  which  it  was  in 
their  power  to  do  after  they  left  Ceuta.  The  circumstance  of  the  ship's  hav- 
ing been  captured,  and  detained  for  a  time,  did  not  prevent  her  from  prosecu- 
ting her  voyage  after  she  was  liberated;  nor  is  it  any  excuse  that  the  plaintiffii 
could  no  kMiger  control  her  destination;  for  in  wagering  policies  the  assured 
takes  upon  them  to  perform  all  that  the  owners  themselves  of  the  vessel  could 
have  done  in  the  same  situation. 

2.  Sehrat  v.  Porter.  R  T.  1797.  K,  B.  7  T.  R.  153. 

Action  on  a  policy  of  insurance.     When  Vaux,  the  broker,  applied  to  the  And  ihe 
defendant  infbrming  him  of  the  loss  and  demanding  payment,  he  produced  the  ^^^®^* 
different  papers  relating  to  the  subject,  and,  among  the  rest,  the  protest  sign-j^^  addao 
ed  by  the  captain.     The  defendant  told  him  he  had  looked  into  the  papers,  ed;  the  cap 
but  that  there  was  a  point  in  the  case,  and  he  refused  payment.     On  the  part  toin'i  pro 
of  the  defendant  it  was  contended  thiLt  the  protest  was  made  evidence  in  this  teit  is  not 
case  by  the  plaintiff,  as  a  paper  delivered  by  his  agent  to  the  defendant,   con-  n"ffi««n*? 
taining  an  account  of  the  loss  on  which  he  rested  his  claim,  and  therefore,  that 
it  amounted  to  a  declaration  made  by  the  plaintiff  to  the  defendant  of  the  facts 

00  which  be  required  payment.     Lord  Kenyon  was  clearly  of  opinion  that 
the  protest  was  not  admissible  in  evidence  and  the  plaintiff  obtained  a  verdict. 

Ix>rd  Kenyon,  C.  J.  Great  complaints  have  been  made  in  the  commer- 
cial world,  and  not  without  reason,  of  the  enormous  expense  attending  the  tri- 
als of  insurance  causes;  it  therefore  becomes  the  Court  not  to  suffer  that  expense 
to  be  increased  by  unnecessary  motions,  and  it  was  with  great  reluctance 
that  I  was  induced  to  consent  to  grant  the  rule  to  show  cause  in  this  case.-— 

1  have  considered,  and  re-considered  this  question,  and  I  cannot  figure  to  m^ 
imagination  any  arguable  point  in  it.  That  the  protest />er  se  cannot  be  evi- 
dence is  admitted;  then  what  facts  were  proved  to  make  it  evidence  in  this 
case?  Wh^,  that  it  was  in  Vaux's  hands,  and  that  he  showed  it  to  the  defend- 
ant on  application  for  payment.  But  if  that  circumstance  would  render  th^ 
protant  evideoce^  it  might  equally  be  argued  that  the  allegation  of  a  plaintiff's 


4i8  INSURANCE.---jyMi«. 

bin  in  equtry  might  be  read  against  htm,  merely  becauae  the  UR^  widi  ite 
tents,  roust  have  been  shown  to  the  defendant;  bat  that  cannot  be  pfete»ded> 
\t  ^'^^  ]  I^th®pldi<^^i^b^<^  availed  himself  of  any  part  of  this  paper  to  proTO  his  cage, 
the  defendant  would  have  been  entitled  to  read  the  whole  of  it;  but  the  more 
circumstance  of  Vaux's  showing  the  protest  to  the  defendant  when  he  applied 
to  him  for  payment  surely  cannot  render  the  protest  evidence  in  thia  caae. 
S.  Thellusoh  v.  Shbddon.  T.  T.  1806.  C.  P.  2  N.  R.  «9. 
It  was  proved  that  the  Mary  smied  from  Port  Antomo,  in  Jamaica,  oa  the 
80  wWage  Ist  of  May,  and  was  captared  on  the  12th  of  the  same  month;  that  ahe  wee 
myable  ao  re-captured  on  the  next  day  (having  had  her  papers  and  several  of  her  mee 
der  th|i  de  taken  out),  and  arrived  at  Fort  Royal,  in  Jamaica,  on  the  16th  of  May;  and 
Q^J^Qf'    that  on  her  arrival  there  proceedings  were  instituted  in  the  Admnralty  Court; 
Adminlty  ^^  '^®  shippers  of  the  cargo  declining,  under  legal  adrice,  to  appear  on  be* 
BMt  be      half  of  the  insured,  a  sale  was  ordered  by  the  Court  in  order  to  defray  the 
proved  by  salvage  and  expenses.     The  proceedings  in  the  Court  of  ▲dmtralty  were  boC 
regaler  evi  proved  by  the  plaintiffs,  but  credit  was  given  to  the  underwriters  for  the  anna 
tha^ud       i^ceived  out  of  court  by  the  agent  of  the  assured  in  the  island  of  Jamaica; 
neiit  o?      *"^  ^^^  differmice  only  between  that  sum  and  the  invoice  of  the  cargo  wae 
that  Caort  claimed.     On  the  part  of  the  defendant  (whose  main  defence  to  the  ao^ 
tion  was  a  supposed  fraud  in  the  agents  of  the  assured  after  the  re-caplarOy 
and  in  the  sail  of  the  cargo),  it  was  objected,  that  the  plaintiffs  could  not  re- 
cover without  duly  proving  the  proceedings  in  the  Conrt  of  Admiralty.    Una 
objection  was,  however,  overruled,  and  a  verdict  was  found  for  the  plaintiffi|y 
the  jury  negativing  the  fraud,  which  constituted  the  defence. 

Sir  James  Mansfield,  C.  J.  On  the  part  of  the  defendant  the  objection  10, 
that  the  plaintiff  goes  for  a  partial  loss,  the  principal  part  of  which  consists  ia 
salvage,  which  depends  on  the  proceeding  in  the  Admiralty  CodH;  and  it  ie 
objected,  that  neither  the  salvage  (which  depends  on  the  Admiralty  Coort,) 
nor  the  ezpences  of  the  Admiralty  Court,  can  be  otherwise  proved  than  hy 
producing  the  proceedings  of  that  Court.  The  general  rule  certainly  is,  that 
nothing  which  depends  on  the  proceedings  of  a  Court  can  be  proved  by  parol 
testimony;  and  it  being  the  duty  of  the  plaintiffs  in  this  case  to  make  out  a 
partial  loss,  I  cannot  see  upon  what  principal  the  necessity  of  produciBg  the 
proceedings  can  be  dispensed  with.  The  act  of  parliament  43  Geo.  3.  c.  160. 
8.  40.  expressly  requires,  in  all  cases  of  capture  and  re-capture,  that  sobm 
proceeding  should  be  had  in  the  Admiralty  Court  to  ascertain  what  the  amonnl 
of  salvage  shall  be.  The  amount,  therefore,  of  the  partial  loss  claimed  of  the 
undenpiTiters  must  depend  upon  the  proceedings  of  the  Court. 

4,  Caey  V.  Smith.  T.  T.  1736.  K.  B.  Ca.  Temp.  Hard.  306. 
A  loei  oc  Action  on  a  policy  of  insurance,  for  insuring'  goods  on  board  the  ship  A. 
cMioned  by  The  plaintiff  declares  that  the  ship  sprung  a  leak  and  sunk  in  the  river,  where- 
c^mI  vmT  ^^  *^®  goods  were  spoiled;  and  the  evidence  was,  that  many  of  the  goods  wore 
gu^.  l,/|iY spoiled,  but  some  were  saved;  and  the  question  was,  whether  the  platnttlT 
•B  m  evi  might  give  in  evidence  the  expense  of  salvage,  that  not  being  particularl)^laid 
deeee  nn     as  a  breach  of  the  policy  in  the  declaration? 

[  677  ]  Lord  Hardwicke,  C.  J.  I  think  they  may  give  it  in  evidence;  for  the  in* 
d^r*s«B«riarance  is  against  all  accidents.  The  accident  laid  in  this  declaration  is, 
tion  that  "  *^^*  *^®  ®^'P  ^^^^  ^^  ^^^  river;"  it  goes  on  and  says, "  that  by  reason,  there* 
the  ihip  ^^^>  ^^^  goods  were  spoiled;"  that  is  the  only  special  damage  laid;  yet  it  ia 
wu  rank,  ^^\  *^e  common  case  of  a  declaration  that  lays  special  damage,  where  the 
and  the  plaintiff  may  give  evidence  of  any  damage  that  is  within  his  cause  of  actiott 
goods  ipoU  as  laid;  and  though  it  was  objected  that  such  a  breach  of  the  policy  ahoold  be 
*d-  laid  as  the  insurer  may  have  notice  to  defend  it,  it  is  so  in  this  caae;  for  they 

have  laid  the  accident,  which  is  sufficient  noticoj  because  it  most  neceasarily 
follow  that  some  damage  did  happen. 
Anientty  in  5.  Abel  v.  Potts.  M.  T.   1800.  N.  P.  3  Esp.  S42. 

beoi»  lUt  '^^  ®^'P  ^"^  taken  by  the  French  and  carried  into  Guadaloupe,  wl>ere  the 
lag  a  cap  colony  being  in  want  of  her  cargo  they  took  it  out,  and  compelled  her  to  take 
taieeevi  in  a  cargo  of  the  prodaoe  of  that  iaiand^  with  which  ihoaailed.  Showaaaftar- 
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wards  eapturtf  tm  the  fiOch  of  September,  17^^  by  a  British  ship,  md  eiivried  denw  of 
lato  Nevifl;  where  the  cargo  was  condemned.     There  was  a  memorandum  on  ^^^  **«*  ■• 
the  polioy,  that  the  loss  was  to  be  adjusted  within  three  months  after  advice  of  ;«!*°^*  *^* 
the  ship  being  captured.      The  defendant  relied  on  the  circumstance  that  he :^„l°„h^^^ 
had  had  no  notice  of  the  loss  of  the  ship.     The  broker  who  effected  the  poli-  ?o  LIojd»a; 
ey  was  called;  he  could  prove  no  direct  notice  having  been  given  to  the  de- 
'feodant,  bat  said  he  had  no  doubt  that  notice  had  been  given. 
Mr.  Jmtiee  Le  Blaoc.  I  think  that  if  the  underwriter  had  notice  by  any  meana 
of  the  loflB  of  the  dfaip,  that  that  would  satisfy  the  memorandum  of  the  policy. 
Wkh  respect,  therefore,  to  the  evidence  of  notice,  it  is  this:  there  is  eridenco 
that  the  loss  of  this  ship  wa»  publicly  known,  that  she  stood  on  Lloyd's  books 
as  a  eaptare,  and  that  the  defendant  was  a  subscriber  to  Doyd's,  and  in  the 
habit  of  daily  examining  the  books.     Was  the  defendant  the  only  underwriter 
in  Uoyd'a  coiiee-house  ignorant  of  the  capture?     In  addition  to  this,  there  is 
lh«  evidence  of  tin  broker,  who  swears  that  he  believes  the  defendant  had  no- 
tioa,  though  he  cannot  apeak  to  it  in  direct  terms.      I  think  this  evidence  suf- 
fieiBDt  to  go  to  the  jury.  r        - 

6.  Marshall  v.  Parkxr.  H.  T.  1809.  N.  P.  2  Campb.  19. 

Action  on  a  policy  of  insurance.     The  plaintiff  at  first  satisfied  himself  with  And  the  sen 
pfoving  that  a  cargo  of  pilchards  was  put  on  board  the  Cupido  in  Mount's  ^^°<^o  o^ 
Bay,  fmd  putting  in  a  minute  of  council  which  directed  a  licence  to  be  grant-  <loi>^o">nA 
ed  for  this  ship  to  carry  a  cargo  of  pilchards  to  Leghorn,  and  a.  sentence  of  ^^1°  ^^  *,,'^ 
the  French  Admiralty  Court,  whereby  the  cargo  of  the  Cupido  was  adjudged   f  573  1 
good  prize,  the  captors  paying  freight  to  the  captain,  to  whom  the  vessel  was  Court  of 
orderad  to  be  restored.  Admiraltj 

Lord  Ellenborough.     From  the  licence  we  may  presume  that  the  ship  sail-  'v  good  evi 
ed  ior  Leglorn;  but  certainly  the  plaintiff  has  not  proved  that  ahe  was  captur-  ^^^^  ®^  . 
ed  on  her  way  thither.     You  must  lay  a  foundation  for  the  sentence;  at  pros-  of  Sndem^ 
6ot  it  is  merely  m  vacuo.     Prove  a  capture,  and  I  will  receive  sentence  nation,  bat 
aa  avidwice  of  the  faots  on  which  the  condemnation  proceeded.  not  of  a 

7.  EvuiTH  V.  Hannam.    M.  T.  1815.  C.  P.  6  Taunt.  375;  S.  C.  capture. 

2  Marsh,  72.  -  .  ,  ^ 

Action  on  a  policy  of  insurance.  The  captain  of  the  Wilhelmina,  on  the  part  At  barratry 
of  the  plaiotiffi,  stated  that  the  ship  sailed  from  Aarbuus,  in  Jutland,  with  al"  **  ^°®  °* 
cargo  of  com,  bound  for  Leith,  on  the  26th  of  May,  1814;  that  be  was  pursu-^jg^^  |^ 
iBg  b'm  direct  course  for  Leith,  as  far  as  the  wind  and  current  would  permit,  Joas  by  bar 
without  any  other  object  or  intention;  that  the  current  carried  him  nearer  ratry  can   - 
t|iaa  he  intended  to  IVorway,  which  was.-then  under  blockade  by  the  Swedisk^^o^  be<pre 
government,  and  that  on  the  dOth  of  May,  the  ship  being  then  about  five  Ger-.^^"'*^** 
laaii  miles  from  Ahrendahl,  on  the  coast  of  Norway,  was  taken  by  the  Swedish 
fiagate  Euiydice,  and  carried  into  Gottenburgh.     On  the  part  of  the  defendant 
the  sentence  of  condemnation  by  the  Swedish  Court  of  Admiralty  was  prod  uc-> 
ed,  which  stated  that  from  the  situation  in  which  the  Wilhelmina  was  found,  it 
clearly  appeared  that  the  captain  had  endeavoured  to  enter  a  port  of  Norway, 
and  on  that  ground  the  condemnation  proceeded.     It  was  then  contended,  ior 
the  plaint^fs^  that  the  sentence,  if  it  proved  the  breach  of  the  blockade,  also* 
proved  -bajrratry  on  the  part  of  the  captain.     It  appeared  that  the.  ship  was 
bound  by  the  owners  for  Leith,  and  that  the  defendant  could  not  set  up  as  a  de- 
fence to  a  loss  by  seizuVe,  that  that  seizure  was  authorized  by  the  barratrous 
act  of  the  captain,  when  the  same  evidence  would  entitle  the  plaintiffs  to  re- 
eorer  as  fi>r  a  barratry.     A  verdict  was  found  for  the  plaintiOs;  the  Chief  Jus- 
tice reaerving  three  points  for  the  consideration  of  the  court:  ist.  Whether - 
the  sentence  was  conclusive  evidence  of  the  breach  of  blockade  so  as  to  pre-, 
elude  the  plaintifis  from  recovering?   2nd.  Whether  the  sentence,  coupled: 
with  the  testimony  of  the  captain,  that  the  ship  was  bound  for  Leith,  were  also 
conclusive  evidence  of  barratry  ?     Srdly.  Whether,  if  it  were,  the  plaintiffs . 

*  Th»,  k^wsver,  dpes  not  mean  that  ihare  moat  be  an  actoal  eye-witneas   to  the  fact;/ 
it  may  .be  doeided  by  ^reasoaable  evidence  of  the  circumatances;  nee  Hacks  v.   Thonitflyp, 

tiroif,ab.       /  ; 
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vould  be  entitkd  to  recover  on  that  ground  without  a  eotrnt  lor  btmlff  9 
Per  Cur,    The  plaiQtiflTs  commenced  their  case  by  calling  the  captain,  who 
■tated  that  he  was  bound  for  Leith,  that  he  pursued  that  course  as  far  as  lie 
was  able,  and  that  he  was  taken  about  five  Grerman  miles  from  the  coast  fiC 
Norway  by  a  Swedish  frigate;  so  far  the  plaintifis  would  have  been  entitled  to 
recover,     fiut  then  the  defendant  gave  in  evidence  the  sentence  of  coodeomtt- 
tion,  by  which  it  appeared  that  the  ship  had  broken  the  blockade,  and  had 
been  condemned  on  that  ground.     This  being  proved,  the  plaintiffs  contended 
that  though  the  blockade  had  been  violated,  yet  taking  it  with  the  captain'* 
evidence,  that  the  owners  had  given  him  instructions  to  proceed  to  Leith,  the 
violation  must  be  considered  as  an  act  of  barratry  on  his  part,     llius  nmch  e£ 
1m  evidence  they  are  desirous  of  receiving,  but  they  wish  to  rmect  the  realy 
as  being  Contradicted  by  the  sentence  of  condemnation.     The  Court  are  ao- 
c6^dingly  dfesifous  to  coedude  from  the  captain's  evidence,  that  his  directson* 
I  ^'^^  I  were  to  go  to  Leith,  and  from  the  sentence  that  he  bad  comslilted  a  breach  of 
the  blockade,  which  it  was  contended  was  an  act  of  barratry  on  his  part.-^ 
Even  supposing  the  law  to  be  as  the  plaintifT  contends,  we  are  ofoiNoion  thai 
the  evidence  did  not  warrant  it,  and  that  it  required  much  more  inquiry,  eveo 
on  that  principle,  to  fix  the  captain  with  barratry;  that  cannot  be  done,  unlcan 
he  act  criminally;  a"^  to  say  that  he  broke  the  blockade  in  disobedience  totiM 
instructions  of  his  owners  for  some  private  interest  of  his  own,  is  toe  itrons 
an  inference  imm  the  evidence  as  it  stands.     The  ship  might  have  been  bound 
for  Leith,  and  yet  might  receive  directions  to  touch  at  Norway,  and  for 
other  reasons  she  might  have  gone  thither,  Withont  any  imputation  of  barratry. 
On  this  ground,  therefore,  we  are  of  opinion,  that  the  plaintiflb  cannot  resort 
^6  thefr  claim  for  barratry.     We  do  not  decide  whether  they  could  or  covid 
not  have  done  so  on  the  present  declaration,  supposing  the  facts  had  heme 
them  out;  nor  whether  in  an  action  against  the  underwriters  for  the  barrafrf 
of  the  master,  the  sentence  of  condemnation  be  so  conclosive  as  te  pre^de 
any  othter  evidence  from  being  received  to  rebut  it;  we  only  decide  theft  the 
fws  of  this  case  do  not  afford  sufficiedt  evidence  of  barratry. 
See  Cowp.  043;  8  East,  126. 
J-  J-       -*.  CJoHEN  V.  HiNCKLET.  H.  T.  I«09.  N.  P.  2 Csmpb.  61;  1  R.  &  M.  1». 
of  s  asp  ^     Action  on  a  policy  of  insurance  on  the  ship  Union,  at  and  from  Portsmeelk 
po9%4  ]o.H  ^o  Quebec.     The  declaration  stated,  that  afler  the  ship  set  sail  from  Forte-' 
at  iM  ri^  mouth,  and  before  her  arrival  at  Quebec,  she  was  wholly  lost  by  the  perils  of 
mail  be'     the  s%a'.*    A*  the  plirintiff's  case  was  at  first  shaped,  the  only  evidence  of  the 
J*"™*  •'*     loss  Was  given  by  the  plaintiflT's  son,  who  swore  that  on  the  8lh  or  9th  of  May, 
the  ihip       '^'  ^^  "*?^  *^®  Union  at  Portsmouth,  in  Stoke's  Bay,  going  out  with  other 
■ailing  np    ^^*P>  ^^^  Spithead,  and  that  she  had  never  afterwards  been  heard  of.    It  wee 
•n  the  voy  contended  that  it  was  th^  best  evidence  the  nature  of  the  case  admitted  of,  and 
■jge  dien      that  the  presuipption  from  the  facts  proved  was,  that  the  ship  bad  perished  od  ^ 
tioned  in  ^  the  voyage  to  ^lebec,  and  that  the  poli6y  being  "at  and  from  Portwnouth/*  the 
laepoitcy.  j^gg  ^^  covered  by  it,  even  supposing  that  the  ship  sunk  while  she  lay  there. 
Lord  Eilenborough.      Even  in  that  case,  you  must    show  she  was  el 
Portsmouth,  on  her  voyage  insured;  but  the  declaration  states,  that  the  loea 
happened  after  the  ship  sailed  from  Portstnouth  to  Quebec.      You  must 
give  some  evidence  that  she  sailed  from  the  one  place  to  the  other;  but  when 
she  left  Stoke's  Bay,  how  do  I  know  that  she  was  not  bound  to  the  East  Indies? 
If  you  could  shew  that  she  had  a  particular  destination  by  charter-party,  I 
should  presume  that  she  sailed  on  the  chartered  voyage;  or  if  you  could  show 
^ht  i^l^  was  cleared  out  for  a  particular  port,  I  shouhl  presume  that  she  set 
saif  for  it  when  she  dropped  from  her  moorings.  But  you  have  laid  no  fbunda- 
r  580  1  ^^^^  ^°*^  apy^prcstimption  upon  this  subject,  either  one  way  or  another.  The  con- 
••  J  voy  bond  was  then  produced  which  had  been  executed  at  the  cnstom-house,  bj 

tfrle  phintiffas  owner,  and  Christopher  Rowland,  as  captain  of  the  Union,  on 
the  28th  of  April,  1 806.    In  the  body  of  thitf  instrument  no  mentaoe  whatever  ie 

"^  A  Uecnee  to  carry  a  cargo  to  the  place  of  destination  inenlioDad  in  ths  poKey  Is  evW 
i^Bde  id  tMa  tBfibet;  abe  BAuvhall  v.  Parker*  k  Csn^.  $9\ 


orthe  place  Ip  wlueh  the  ship  was  bound,  the  jparties  nraraljr  angagiBg 
HmH  aba  ahoold  not  sail  withovt,  nor  de|Miit  froiQ,  convoj  without  leaye;  but  at 
Ibe  bottom  of  it  theoo  words  were  written,  '^  ConTOj  bound  for  Quebec.''  An 
officer  from  the  customs  stated  that  it  was  according  to  the  course  of  the  oflica 
to  write  these  words  upon  the  bond;  and  that,  though  he  did  not  personally 
know  of  any  act  of  oftce  being  done  upon  it,  he  had  no  doubt  that  a  certificate 
«ul  other  papers  for  a  royage  to  Quebec  were  delivered  to  the  captain  be* 
fore  he  sailed.  Lord  EUenl^rough.  I  think  this  is  sufficient  pri$najacie  eT«- 
ideiioe  that  the  ship  sailed  on  the  voyage  insured. 

9.  Waldon  v.  CooMiBB  T.  T.  1810.  C.  P.  3  Taunt.  163. 

The  platflttflf  averred  a  loss  by  perils  of  theses.     The  defendant  pleaded  *I^# 
mm  ^snmifni^  and  paid  into  court  50/.  per  cent.     The  plaintiff  proved  that,  if  ?^","^  ^ 
(be  goods  bad  net  been  damaged,  the  market  would  have  afforded  a  profit  of  ^g '^ 
I6i,  per  cent.;  that   tlye  goods*  Were  damaged  apparently  by  sea  water  to  aghown  byii 
conaidereble  d^ee;  the  witness  would  not  have  given  SO/,  per  cent .  for  tb^em ;  certificate' 
bm  the  plaintiff  gave  no  other  evidence  of  $he  manner  in  which  the  damage  ^<>a]t"t))6 
was  eeeasioned,    Te  proire  the  an;K>unt  of  the  loss,  a  witness  produced  a  cer-  ^^^^S"^ 
tilicate  firom  tbe  British  vice-consul  thero,  of  the  amount  for  which  the  goods    "^ 
were  there  sold,  heing  9/.  15s.  per  cent,  only  of  the  sum  insured;  and  the 
eaaae  witness  swore,  that  by  the  law  of  the  Brazils  and  other  parts  of  South 
-  Anericay  the  vice-consul  is  constituted  general  agent  for  all  absent  owners  of 
goods;  stnd  Chat  the  fane  law  authorizes  and  compel^  the  vice-consul  to  make 
«ile  of  aU  the  damagetl  goods  of  all  absentees,  with  the  assistance  Qf  tyv^ 
British  raerchants  as  assessors. 

Mansfield,  C.  J.  I  thought  at  the  trial  it  ^as  yery  difficult  to  bring  thif 
srithin  any  bead  of  evidence.  It  was  somewhat  analogous  to  the  proceedings 
of  eevrts  and  other  public  fiinctionarief;  but  I  know  no  instance  of  such  as 
(bis  bemg  received  I  dare  say  it  would  be  evidence  in  any  other  country. 
It  cane  nearest  to  the  case  of  judgments  in  foreign  courts;  but  we  receive 
judgneats  under  the  seals  of  the  courts.  The  vice  consul  is  no  judicial  offi- 
cer: be  acts  under  a  wise  regulation  to  prevent  tbe  improper  dispof  itioo  of 
damaged  goods.  They  are  put  into  warehouses  appropriated  to  tlnni  by  gqf- 
•masent.  The  vice-consul  mipat  preside  at  the  auctioa.  There  is  no  niie  m 
the  Elfish  law  which  makes  his  certificate  evidence.  [  ^®1  ] 

(j)  WUnesBes, 
1.  A^KSRs  V,  Thphktox.  M.  T.  1795.  N.  P.  I  Esp.  414  I"  sn  to 

JUtumjmU  on  a  policy  of  insurance.    The  underwriters  had  contested  the  ^^^.  ^  ^ 
fM^rment  of  this  loss,  on  the  ground  that  they  had  not  been  informed  at  the  ||^^j[B^e  • 
^ine  of  their  subscribing  the  policy,  that  the  ship  had  sailed  the  15th  of  March,  ^aJQ^  iii^' 
•a  in  each  case  they  contenoed,  she  would  have  been  underwritten  for  the  in«^r6r;  o^ 
common  premium.    A  witness  of  the  name  of  Wallis,  had  been  the  broker  •'  «Qd*r 
who  bad  effected  the  policy,  and  swore  that  he  had  informed  the  underwriters  !*K^^/"' 
of  the  circumstance  of  the  ship's  sailing  on  the  day  mentioned.     IHie  cause  ^^  ^^ 
tried  immediately  before  thepresent  was  a  cause  of  Akers  v.  Akers;  the  same  ^q  ^^^  _|| 
defonee  had  been  made,  Wallis  had  given  the  same  testimony,  and  the  jury  ej  ar^  eop 
bad  found  for  the  plaintiff.     The  counsel  objected  to  their  testimony.     He  ptmt  wit 
admitted  that  tbe  case  of  Burt  v.  Baker,  in^,  had  decided  that  one  underwri-  r^--— ^ 
ter  might  be  a  witness  in  an  action  on  the  policy;  but  contended  that  this  case 
did  not  come  within  the  rule  established  in  that.     Ist.  Because  the  underwri- 
ter did  not  come  merely  to  prove  a  question  on  the  policy,  but  to  endeavour, 
by  his  evidence,  to  destroy  the  credit  of  Wallis's  testimony,  3ndly.  That  as  a 
verdict  had  been  given  in  the  preceding  cause,  on  the  evidence  of  Wallis,  if 
be  was  discredited  by  the  verdict  of  this,  the  former  verdict  could  not  stand, 
nor  any  future  one  be  recovered  against  the  underwriters  who  were  now  offer- 
ed aa  witnesses.     Lord  Kenyon  said,  that  the  case  of  Burt  v  Baker  had  been 
decided  on  such  deliberation,  and  had  established  the  competency  of  under- 

*  Bat  a  Mrtifieato  of  tha  agmit  baloasinc  to  Lloyd*!,  raudaot  ia  foraign  parii»  is  no  avi- 
daaaa  to  prava  Ihaaaoaat  of  daoiaga  whieh  gaadt  saslaiaad  by  tba  parila  of  tha  saa  ^ 
tbaagb  tbadarasdaat  wss  a  tabaoribar  to  thatiattitatioB;  aaa  1  B.  Ik  C.  470;  1  D.  Ii  m 
WHi  aB.ltB.147. 
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writers  being  witnesses  on  cases  re8t>ecting  polieies  which  they  themsdveii  ImmI 
subscribed;  that,  though  the  objection  left  their -interest  tta  a  strong  point  of 
view,  as  matter  of  observation  on  their  credid,  yet  still,  under  the  autliority  of 
that  case,  he  must  receive  their  testimony.  <     •  . 

-.  .    2.  Burt  v.  Baker.  H.T.  1789.  K.  B.  3T.R.  27. 
^h^^^A         ^^^ counsel  for  the  defendant  below  produced  one  George  Bowden,  an  in- 
iM  a  Dol  ^"''^^^  broker^ as  a  witness,  to  prove  circumstances  tending  to  shoiwthat  tba 
icy,  aHer    underwriters  on  the  same  policy  were  not  liable  to  pay'  the  loss;  who,  being 
getting  it     sworn,  said  that  he  was  employed  as  a  policy  broker  by  the  plaintiffs,  to  pro- 
sabacribed  cure  the  policy  of- assurance  in  the  declaration  mentioned  to  be  subecribed  by 
by  otbera,   i\^q  defendant  and  the  several  other  persons  whose  names  are  subscribed  there- 
u  a  compo  ^^  ^  assurers;  and  that  he  as  such  policy  broker,  procured  the  same  to  be  sob- 
naas  2br  the  ^^^^^^^  ^^  ^^^  defendant,  as  an  assurer,  for  lOOi.,  in  such  manaer  as  in  the 
^defendant    declaration  is  in  that  behalf- mentioned;  and  that  he,  within  the  space  of  one 
in  an  action  hour  after  the  said  policy  had  been  so  subscribed  by  the  defendant  'and  tbo 
H^i""^       other  persons  whose  names  are  subscribed  thereto,  ^rior  te  the  wifoeas,  sub- 
.^^®  ^  t  ^^''^^^^  the  same  policy^  for  the  sum  of  20Q/.,  and  became  an  assurer  to  the 
befonT'^  ^  ^^^^  Peter  Baker  and  John  Dawson;  and  that  an  action  had  been  commenced 
him.*  against  him,  at  the  suit  of  (ho  plaintiffs,  and  was  then  depending-in  his  Majeo- 

[  582  ]  ty's  Court  of  King's  Bench  at  Westminster,  as  such  assurer,  for  the  sud^OOI. 
for  end  in  respect  of  the  said  loss  alleged  in  the  declaration;  and  in  which  ao- 
'  tion  the  same  question  was  depending  as  in  this  action  against  the  defendant, 

.and  that  he  expects  to  contribute  to  the  expense  of  defending  this  aolioa 
against  the  defendant;  and  also,  that  he,  together  with  the  defendant  and  aer- 
cfal  other  underwriters  upon  the  same  policy,  had  filed  a  bill  in  equity  in  the 
Court  of  Exchequer  against  the  plaintiffs,  for  a  discovery  of  divers  matten 
respecting  the  policy  and  assurance,  for  the  purpose  of  avoiding  the  same,  and 
also  praying  to  be  relieved  against  the  same,  whiclT  bill  in  equity  waatheo  de- 
pending in  the  Court  of  Exchequer;  and  thereupon  the  couneel  for  the  plaio- 
tiffsy  oa  behalf  of  the  plaintiffs,  did  then  and  there,  before  theaaid  Chief  Jus- 
tice, object  to  the  admission  of  the  said  jQeorge  Bowden  as  a  witness,  and  did 
then  and  there  insist  that  he  was  not  a  competent  witness  on  behalf  of  the  said 
.defendant  upon  the  issue  joined  between  the  said  parties.  Whereupon  the 
said  defendant  and  his  attorney  produced  a  release  duly  executed  by  them  to 
the  said  George  Bowden,  of  all  demands  for  any  proportion  or  contribution  of 
any  costs^either  in  lawor  in  equity,  to  be  paid  by  him,  the  said  Geofge  Bow- 
den; and  it  was  then  and  there  offered  on  the  behalf  of  the  defendant  and  the 
witness,  by  their  attorney,  to  pay  to  the  plaintifis  the  costs  of  the  suit  in  equity, 
and  that  they  would,  at  their  own  expense,  procure  the  bill  in  equity  to  ho  dis- 
missed as  to  them;  but  which  offer  the  said  i^aintifis  did  not  aceept,  aUoging 
that  the  said  suit  was  still  depending,  and  thai  there  were  othes  plaintift  there* 
in  besides  the  defendant  and  George  Bowden.  Whereupon,  the  said  Chief 
Justice  did  then  and  there  refuse  to  admit  the  evidence  of  the  said  George 
Bowden  so  of^red  as  aforesaid;  and  the  counsel  for  the  defendant  then  except- 
ed to  the  opinion  of  the  Chief  Justice,  insisting  that  the  said  George  Bowden 
was  a  competent  witness  for  the  defendant  touching  the  matters  in  qnestton. 
The  whole  of  this  proceeding  appeared  on  the  bill  of  exceptions  which  wee 
tendered  and  signed  by  Lord  Loughborough,  and  it  having  been  removed  into 
this  court  by  a  writ  of  error, 

Per  Cur.  This  case  involves  in  it  the  question  which  has  been  so  repeated- 
ly agitated  in  tlie  courts  of  law:— What  objections  go  to'the  credit,  and  whet 
to  the  competency  of  the  witness?  than  which  no  question  is  more^rploeedL 
We  believe  it  was  first  held  in  Ridout  v.  Johnson,  that  one  underwriter  cannot 
bo  a  witness  for  another.  We  have  taken  great  pains  (though  without  socoess) 
to  get  the  real  statement  of  that  case,  because  it  may,  perhaps,  have  been  de^ 
termmed  on  its  own  particular  circumstances.     However,  in  consequence  of 

*  Bat  an  owner  of  a  ship  is  not  n  good  witTiRss  (in  an  action  on  an  innirance  of  goods 
put  in  that  ship)  to  prove  hor  soaworiby;  see  Uotberoe  v.  Elton,  Peeke,  84:  8.  P.;  Fo9 
T.  LoshiogtoD,  Id.  85.  . 
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thit  Artarmiaalion,  jadges  mt  Nisi  PriushaTe  frequently  rejected  anderwriteHi 
M  witiieflBes;  nor  is  it  extraordinary  that  at  Nsisi  Prius  they  should  have  been 
gvidttd  by  the  only  ease  upoa  the  subject,  without  much  examination  into  the 
gromids  of  it.  But  it  necessary  now  to  decide  the  question  in  a  more  solemn 
numner  With  regard  to  two  of  the  questions  which  have  been  argued  at  the 
bar,  tbey  are  not  entitled  to  much  consideration.  The  firt  of  them  is,  that  the 
witeeas  was  interested,  because  he  was  to  contribute  to  the  release;  that  is  a 
dear  anddecicive  answer.  The  other  is,  that  he  was  liable  to  pay  costs  in  the 
8«il  in  equity;  and  the  answer  to  that  is  that  he  did  every  thing  which  he  could 
to  discharge  himself  from  that  objection  by  offering  to  dismiss  his  bill  at  his  [  583  ] 
own  costa.  The  case  of  Goodlike  v.  Welfbrd  shows  that  if  a  person  who  is 
teadered  as  a  witness  does  every  thing  in  his  power  to  get  rid  of  any  objection 
to  bis  teattmoiiyy  it  shall  not  be  competent  to  the  other  party  by  an  obstinate 
refusal  to  prevent  his  being  examined.  Then  the  remaining  and  principal 
qoeatioa  is,  whether  this  witness,  having  subscribed  the  policy  as  an  underwri- 
ter, has  thereby  rendered  himself  altogether  incompetent  ?  because  if  he  were 
ineooipeteat  to  answer  any  questions  he  ought  to  have  been  rejected  general- 
ly. Then  we  must  see  whether,  on  this  record,  the  fact  on  which  he  was  re- 
quired to  speak  might  be  such  as  he  was  competent  to  answer.  On  the  prin- 
ciple of  necessity  done,  we  think  this  witness  ought  to  have  been  received.  If 
the  qneslioiis  intended  to  be  put  to  him  were  as  to  any  representation  made  to 
htm  by  themiderwritersat  the  time  of  subscribing,  he  must  be  admitted  as  a  wit- 
neaa  teom  necessity;  for  he  was  the  only  person  who,  from  the  ifkkture  of  things, 
could  speak  to  that  transaction,  and  as  such  the  underwriters  had  a  right  to 
caliennnn  for  biatestimony;  for  it  is  scarcely  possible  that  that  which  he  al- 
leged to  the  nnderwriters  when  they  subscribed  could  be  proved  by  any  other 
persoQ.  Beaides,  it  is  admitted  that,  if  he  had  been  called  as  an  agent,  he 
might  bare  been  examined;  now  non  constat  but  that  was  the  case  here:  and 
as  be  was  rejected  generally,  the  judgment  must  be  reversed.  On  the  gener- 
al ground,  whether  one  underwriter  can  be  examined  for  another  who  has  sub- 
scribed the  same  policy,  we  incline  to  think  there  is  no  objection  to  his  compe- 
tenoy.  When  the  case  of  Walton  v.  Shelly  was  argued  here,  we  looked  into  all 
the  caaes  en  the  subject,  and  particularly  into  those  on  this  head.  The  Court 
in  that  case,  approved  of  what  was  laid  down  by  Lord  Hardwicke  in  R.  v 
Bray,  that  it  was  better  to  lean  against  objections  to  the  competency,  and  to 
h(t  tbem  gd  to  the  credit  of  the  witness.  The  true  line  we  take  to  be  this:  is 
tbe  witoesB  to  gain  or  lose  by  the  event  of  the  cause  ?  Now  this  witness 
could  not  gain  or  lose  by  the  event  of  this  cause,  because  the  verdict  could  not 
be  evidence  eitber  for  or  against  him  in  any  other  suit.  This  has  been  liken- 
ed to  eases  where  witnesses  have  beeit  rejected  on  the  ground  4hat  they  shall 
not  be  p0rmffted  to  invalidate  instruments  which  they  themselves  have  signed; 
but  tbe  ground  of  that  objection  is,'  that  it  is  holding  out  false  credit  to  the 
world,  and  moat  be  confined  to  negotiable  instruments.  If  a  person  were  per- 
mitted to  set  aside  such  an  instrunvent,=  it  would  enable  him  to  commit  a  fraud. 
But,  for  the  reasons  which  we  have  stated,  we  think  this  witness  ought  to 
have  been  received;  the  consequence  of  which  is,  that  the  judgment  must  be 
reversed,  and  a  venire  de  novo  must  issue,  returnable  in  this  court, 

3.  Bird  v.  TuoMPsorf.  E.  T,  1795.  N.  P.  1  Esp.  339,  . 

This  was  an  action  to  recover  the  loss  on  a  policy  of  insurance   on  a  ship  Nor  » the 
md  goods  at  and  from  the  Bahama  Islands  to  Liverpool.     The  policy  was  ad-  ^^^^  ^/ 
mitted,  and  the  interest  as  averred  in  the  declaration;  the  loss  was  by  barratry  minible 
It  was  proved,  on  the  part  of  the  plaintiff,  that  the  ship  had  taken  on  board  a  witDeis  to 
letterof  marque;  that  she  had  chased  and  captured  several  ships  during  herdisprova 
voyage,  out  of  her  course;  and  that  she  afterwards  went  to  Bermuda,  where  barratry, by 
•he  was  lost.     To  prove  that  this  was  done  by  the  consent  and  with  the   p  53!  -1 
knowledge  of  the  owners,  the  captain  of  the  vessel  was  called  by  the  <^^^^'^<^'*  th^t  the  bar 
ant.     It  was,  for  the  plaintiff,  asked  if  he  had  a  release;  and  being  answered  fi^^f^gg  ^^1, 
in  the  negative,  his  competency  was  objected  to.     The  counsel  for  the  defen-  wore  dose 
dent  coi^NKled  that  it  was  usaecessafy;  as  the  underwriters  bad  no  chum  by  cooMst 
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Md  diMo    fgainst  him.    Lord  Kenyon  said  that  a  release  iraa  certamly  neceaarji  to 
tion  of  the  render  his  testimony  admiaaible.  That  if  the  plaintifi  obtained  a  verdiot,  he  con* 
owDer.with  ^^jy^^  ^i^i  (h^  defendant  might  maintain  an  action  against  him,  the  loea  havimg 
loftM  fi^m  arisen  from  the  barratry,  which  was  his  act^or  though  he  knew  of  no   adaoa 
liitt  ander    of  that  sort  ever  having  been  broyght,  yet  he  conceived  that,  wherever  a  man 
wriien;      acted  contrary  to  his  duty,  whereby  another  received  a  damage,  or  was  ren- 
dered responsible,  or  liable  to  damages,  he  might  maintain  an  actioo  es  delicto 
against  the  person  who  so  subjected  him.     That,  in  the  present  instace,  the 
captain  had  a  duty  to  perform,  as  well  to  the  underwriters  as  to  the  ownen 
and  freighters,  which  duty  he  had  violated,  and  thereby  subjected  the  under- 
writers to  the  amount  of  the  policy,  if  he  had,  as  was  asserted,  been  guilty  of  the 
barratry  imputed  to  him.     His  lordship  rejected  his  testimony,  and  the 
tiff  recovered. 

4.  De  Stmonds  v.  Db  CaBOUH  M.  T.  1806.  C.  P.  2  N.  R  374. 
^'  ^  ^        ^"  ^°  action  on  a  policy  of  insurance  on  goods  from  London  to  Ekoden, 
vUtlon^ia^  the  ship  was  lost  by  nutting  into  the  Texel. 
aaTaetioiT        Sir  J.  Mansfield,  C,  J.  The  sole  question  at  the  trial  was,  whether  £mden 
on  a  poliej  or  the  Tezel  was  the  original  destination  of  the  ship?  There  was  no  question 
ea  foodi,  about  deviation.     It  is  true  that  the  witness  was  asked  in  cross-examinnlion 
whether  it  would  not  have  been  more  convenient  to  return  to  England?   but 
the  object  of  that  was  to  show  that  the  Tezel  must  have  been  the  origioal  de^ 
tination.     The  sole  view  with  which  the  captain  was  examined  was  to  abov 
what  was  the  original  destination,  and  that  was  the  only  question  left  to  the 
jury.     If  the  question  had  turned  on  a  deviation,  the  captain  could  not  havo 
been  examined.     But  here  he  acted  under  the  direction  of  the  ownefs  of  the 
the  goods.     If  the  destination  of  the  ship  had  been  put  in  issue  by  a  special 
plea,  there  can  be  no  doubt  that  he  would  have  been  a  competent  witness.-^ 
Considering,  therefore,- that  this  wasthe  only  real  question  raised  Idonot  think 
that  the  interest  of  the  captain  could  be  effected  by  the  decision  of  the  caiuae* 
6.  Taylor  v.  M'Vicars.  H.  T.  1808.  !n.  P.  SEsp..  27. 
8a,  dapoai      Xhis  was  an  action  on  a  policy  of  insurance  on  goods  on  a  voyage  from  Liv^ 
tioni  takaa  ^rpool  to  Waterford;  the  loss  was  stated  to  be  by  perils  of  the  seas;  the  loas 
00  a  policy  ^*'  proved;  but  the  defence  set  up  was,  that  the  captain  had  deviated  from 
•f  iaaor      ^he  voyage  by  going  into  a  port  in  Wales,  where  the  loss  had  happened.     The 
ance  a        plaintiff,  after  callins  two  witnesses,  from  whose  eross^xamioation  the  defenee 
gainst  the    get  up  was  disclosed,  proposed  to  read  the  depositions  of  the  captain,  who 


^^'*.''^*      also  part  owner  of  the  ship,  and  which  depositions,  he  being  abroad,  had  bean 
Mjt  owaer  ^^C^ul&r'y  taken  under  an  order  made  in  a  previous  stage  of  the  cause.     The 
whare  tha '  defendant  objected  to  their  being  read,  on  the  ground  that  the  captain,  both 
loai  if  im    in  his  capacity  of  captain  and  part  owner,  was  interested  in  having  a  verdici 
pated  to  hia  found  for  the  plaintiff,  inasmuch  as,  if  the  plaiqtiff  failed  in  recovering  the  a- 
miicondaet  monot  from  the  underwriter,  the  defendant  on  account  of  a  deviatioo,  migfal 
d«iet  ^  *^^  ^^^^  ^^  action  against  him  as  captain,  for  bis  misconduct  in  being  gjvilty  of 
r  535  1  ^"^^  deviation,  whereby  the  plaintiff  had  been  prevented  from  recovering  the 
''  amount  of  the  policy  from  the  underwriters;  and  in  which  action,  not  only  the 
value  of  the  goods,  but  also  the  costs  incurred  in  the  action  against  the  under<- 
writers  might  be  recovered.     Mansfield,  C.  J.,  decided,  that  thei  depoeitioai 
could  not  be  read,  as  the  person,  both  in  his  capacity  of  pait  owner  iod  cap- 
tain was  interested.     He  said,  the  verdict  would  not  be  evidence  of  the  lad 
of  the  deviation  or  misconduct  of  the  witness;  but  it  would  be  evidenoe  of  cer- 
tain expenses  incurred  by  the  plaintiff  in  an  action  on  the  policy,  and  the  costs 
.  he  was  obliged  to  pay  in  consequence  of  his  failure  in  such  action,  which  fiiil* 
ure  had  arisen  from  the  misconduct  of  the  witness  himself 

6.  Ross  v.  HiTNTER.  M.  T.  1790.  K.  B.  4  T.  R.  33. 
In  aa  aa  Action  on  a  policy  on  goods  on  board  the  Live  Oak,  whereof  Joseph  Rstf 
tion  Tor  a  was  master,  at  and  from  Jamaica  to  New  Orleans.  It  appeared  that  the  ahip 
loja  by  bar  was  put  up  as  a  eeneral  ship  at  Jamaica  in  1783;  that  she  sailed  on  the  vogr* 
ratry  u  tha  ag^  insured  in  Aky  1783,  and  arrived  in  June  following  at  the  sioiith  of  lbs 
muter,  oa  ^^^^  Misussippi,  which  leads  up  to  New-Qrleaas>  Spaniah  Ameaes,  at  Ihn 
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of  about  thirty-five  lesgoes.    When  tbe  captain  had  got  thus  frr  he  >^^j««tioii 
dropped  aoehor^  and  went  in  his  boat  up  the  river  to  l^e^  Orleans,  and  on  ^7  (l^^nd 
his  return  Without  carrying  the  ship  to  her  port  of  destination,  stood  away  for  fhe*DU*nW 
the  Hayanna.,  after  which  he  was  never  heard  of.     It  appeared  that  he  hnd  a  o^g^t  tQ 
private  adventure  of  nesroes  of  his  own  on  board,  which  there  was  reasonable  prove  iha^ 
evidence  for  stfpposing  he  intended  to  have  disposed  of  at  New  Orleans;  but  the  muter 
finding  it  difficult  to  do  so  on  account  of  a  prohibition  to  import  them  into  the  ^^  ^^U 
Spanish  government,  he  went  to    the  Havannah. ,  The  jury  found  for  the|!^°?'^^^ 
plaintiflroa  the  count  in  the  declaration,  charging  the  barratry  of  the  master.     an!?ihat  be. 
Per  Cvr.     Barratry  is  a  question  of  law,  which,  like  other  questions  of  law,  did  not  tax 
arises  out  of  facts  and  Has  been  well  settled.     In  one  sense  of  the  word,  it  is  under  the 
a  deviation  by  the  captain  for  fraudulent  purposes  of  his  own;  and  that  is  the  direction  of 
distinction  between  deviation  as  it  is  generally  used,   and  barratry.     Then  ^^!^^^*^^ 
the  question  is,  whether  the  captain  in  this  case  deviated  with  a  fraud u-]^^lj^^||^ 'y. 
lent  view,  so  as  to  constitude  barratry  upon  the  evidence  given  in  the  cause  ?  iha  master 
that  will  depend  upon  two  questions;  1st.  What  is  necessary  for  a  plaintiff  to  wm  owner 
prove  upon  a  declaration  for  the  barratry  of  the  captain  ?2ndly.  .What  evidence  or  freighter 
there  was  in  this  case  of  fraud  in  the  captain  ?  First.  It  appeared  that  the  ship  or  >^m  mi 
had  been  put  up  as  a  general  ship,  ready  to  take  goods  of  any  person  to  the  ^^  y^.^^i 
port  to  which  she  professed  to  be  destined;  the  owner  of  goods,  therefore,  [J^  ^^„^ 
may  in  such  a  case  be  supposed  in  general  to  be  an  entire  stranger  to  the  ship;  the  burden 
he  deals  with  the  captain  qua  captain;  he  knows  him  in  no  other  character;  or  proyiag' 
he  acts  un^ier  the  information  of  the  adveriisement,  which  is  usually  put  forth  ^^t  fact.  ^ 
OB  those  occasions,  wherein  Rati  was  in  the  present  instance  described  to.  be  |f  V^'l  ^^ 
master.     By  the  terms  too  of  the  policy,  the  underwriter  contracted  to  indem-   r  5gg'^ 
mfy  the  plaintiff  against  the  barratry  of  this  very  man.     in  case  then  of  a  loss,   ^  ^ 

what  is  incnmbent  on  the  plaintiff  to  proVe?     He  must  prove  the  subscription 
of  the  underwriter,  bis  own  interest  in  the  goods,  his  shipping  them  on  board 
the  vessel  described  in  the  policy,  and  the  loss  of  them  in  consequence  of 
such  an  act  by  the  captain  as  amounts  to  barratry,  that  is,  that  he  went  out  of 
the  course  of  his  voyage  for  a  fraudulent  purpose.     It  was  not  incumbent  on 
the  plaintiff  to  prove  that  the  captain  was  not  the  owner,  for  that  would  be 
calling  OB  him  to  prove  a  negative;  and  if  the  captain  were  not  the  owner,  it  is' 
immaterial  who  was.     Proof  of  that  fact,  which  operates  in  discharge  of  the 
otlier  party,  lies  upon  fiim.     We  agree  that,  if  the  6aptain  had  freighted   the 
ship  for  the  voyage,  he  could  not  be  guilty  of  barratry;  but  the  proof  of  such 
laeC  lies  equally  on  the  defendant,     it  is  then  asked,  why  it  should  not  be  pre- 
SBmedthat  tKe  captain  Went  out  of  his  course  by  the  direction  of  his  owners,. 
if  he  had  any?    The  reason  is  plain,  because  the  Court  cannot  presume  fraud 
in  a»y  other  person.     The  case  put  of  an  indictment  for  burglary   does  not 
answer  the  purpt>se  for  which  it  was  cited.     For  suppose  the  goods  were  not 
actually  taken  and  carried  away,  observe  what  would  be  sufficient  to  be  provr- 
ed;  the  fact  of  breaking  and  entering  the  house,  and  whose  house  it  was,  and 
that  it  was  tn  the  night ;  because  all  these  circumstances  are  specifically  al-^ 
lodged  in  the  indictment,  and  they  are  all  affirmatives;  then  the   intent  with 
which  these  facts  were  done  is  equally  material;  but  if  the  prosecutor  prove 
bH  the  former  circumstances,  it  is  a  question  for  the  jury  to  determine  wheth-. 
^  ho  did  not  enter  with  a  view  of  stealing  the  goods,  unless  the  party  accused 
can  show  to  their  satisfaction  that  his  intent  was  innocent.     That  brings  us  to 
the  next  question,  which,  in  our  opinion  is  the  most  material  one  here,  name-  - 
ly,  what  was  the  view  of  the  master  when  he  sunk  his  anchor  at  the  mouth  of 
the  river  Mississippi.  ?  For  if  it  were  done  with  a  fraudulent  view,  we  hold  that 
the  very  srBkin''g  of  his  anchor  was  an  act  of  barratry.     His  intent  in  so  doing  . 
was  a  question  for  the  jury ;  and  they  have  found  by  their  verdict  that  it  was 
wHh  the  barratrous  intent  charged.     It  appears  that  he  had  some  negroes  on', 
board  belonging  to  himself,  which  he  wished  to  have  disposed   of  at  New  Or-, 
loans:  hut  Ending,  upoif  going  up  thither  in  his  boat,  that  he  should   not  be  . 
BbTo  lo  do  so,  he  returned  back  again  to  his  ship,  and  immediately  sailed   for., 
ifeother  pert.     ThBn  is  it  too  hHifofa  te  sdjr,  that  he  went  to  Now  OrMhi  for'' 
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the  purpose  ofhk  own  private  advantagei  and  that  the  stopping  of  the 
of  his  ship  was  for  a  fraudulent  purpose?  Does  it  not  clearly  prore^  thai 
when  he  dropped  his  anchor,  he  did  not  intend  to  go  to  New  OrleaBs,  nnleas 
it  suited  his  own  private  advantage?  The  evidence  too  to  be  collected 
from  the  letters  shows  that  he  was  considered  as  a  thief  and  criminal^  and 
pursued  as  auch,  and  that  all  the  persons  concerned  treated  him  in  the 
character  of  master  ooly«  i 

7 .  FoRRHiESTER  V.  PiGou.  H.  T.  18 13.  K.  B. .  1  M.  &S.  910.  3  Campb.  380. 
When  .ai|  The  first  and  second  underwriters,  upon  a  policy  of  insurance,  who  have 
^r^^fllr"  1  ^^^^  ^^^  loss,  upon  an  undertaking  made  to  them  by  the  assured  to  repay 
J^  -^  I  the  money  in  case  they  failed,  in  an  action  brought  by  them  agatnat  a  sobse- 
b!d  been  <iuent  underwriter,  called  a  witness  of  the  name  of  Noble,  who  was  the  first 
paid  the  a  underwriter  upon  the.policy,.and  who  staled  upon  the..i}oir  dire^  ''that  he  had 
'  mount  of  a  paid  the  loss,  upon  an  understanding  that  he  was  tob^  repaid  in  the  event  of 
loM,  on  this  action  failing,  and  that  he  had  since  received  a  letter  from  the  plaiDtiflh, 
condition  pi^omising  to  return  the  money  in  that  event."  Lord  £llenboroiigh  held  thai 
oaid  If^h^'^^^  witness  was  incompetent.  The  defendant  then  called  another  witness^  na- 
policj  tjarn  ^^^  ^^ ^^ory,  the  second  underwriter  on  the  policy,  who  upon  the  voir  dire 
ed  oat  to  stated,  that  he  bad  paid  the  loss;  but  that  he  had  been  since  promised  by  one 
be  invalid,  of  the  plaintiffs  that  he  should  be  placed  in  the  same  situation  with  the  other 
waa  offered  underwriters  if  they  did  not  settle.  Upon  this  statemet  the  Lord  Chief  Justioe 
that'^^^  inclined  aofainst  the  admissibility  of  this  witness^  and  he  was  also  rejeded.— 
terial  letter  '^^  i^^y  ^'^^^^  ^  verdict  for  the  plaintifis' 

bad  besa        Lord  EUenborough,  C.  J.     The  undertaking  to  Noble  appears  to  have 
ooacealed   been  at  the  time,  although  there  was  a  subsequent  confirmation  ol  it  by  letler, 
ia  effeetin^but  as  to  Gregory,  the  time  does  not  appear.     If  then  either  of  the  witnesses 
?.  ^|!^^' was|in  a  condition  tp  be  admitted,  there  ought  to  be  a  new  trial  Whenever  the 
Dv  waa'"^  question  comes  distinctly  before  the  Court,  whether  a  communication  to  tha 
deMBad  in  ^^st  underwriter  is  .virtually  a  notice  to  all,  J  shall  not  scruple  to  remark,  that 
sdmiauble.  that 'proposition  is  to  be  received  with  great  qualification.    It, may  depend  up* 
on  the  time  and  circiMnstsnces  under  which  that  communication  was-  made; 
but  on  the.mere  naked  unaccompanied  faet  of  one  name  standing  first  upon  the 
policy,  I  should  not  hold  that  a  communication  made  to  him  was-virtually  made 
to  all  the  subsequent  underwriters.     But  the  question  is  of  «uch  magnitude, 
that  if  it  should  arise,  I  shoald  direct  it  to  be  put  on  the  record,  in  oraer  that 
it  might  be  submitted  to  the  consideration  of  all  the  judges.     In  this  case,  one 
of  the  assured  being  the  person  who  efiected  the  policy,  the  defendant  ex  ne^ 
eessiiaU  is  more  thrown  upon  the  testimony  of  the  underwriters  than  in  ordina- 
ry cases,  where  the  policy  is  effected  through  the  medium  of  a  mere  broker. 
It  will  be  proper,  therefore,  that  the  case  should  undergo  another  conaadem- 
tipn,  in  order  to  ascertain  the  time  when  the  undertaking  was  made  to  Grregoiy 
in  particular,  and  also  to  the  other  witness.     In  the  case  of  BarJow  r.  Vowel!, 
it  certainly  does  appear,  as  has  been  suggested  in  the  argument,  that  the  wit- 
ness was  the  original  witness  of  the  wager;  it  was  a  fraud,  therefore  to  deprive 
the  party  of  the  benefit  of  his  testimony.     So  in  Burt  v.  Baker  the  broker  was 
the  common  agent  and  witness  of  both  parties,  and  therefi>re  bis  testimony  waa 
not  to  he  deemed  inadmissible.  ..Bat  if  a  person,  who  is  under  no  d^igation  to 
become  a  witness  for  either  of  the  parties  to  a  suit,  choose  to  «pay  his  debt  be- 
forehand,  upon  a  condition  that  is  to.be  determined  by  the  ei;ent  of  that  auit^ 
he  becomes  as  much  interested^n  the  event  as  if  he  were  a  perty  to  a  consider-^ 
ation  rule.     Per  Cur.    Rule  absolute.     See  3  T.  R.  27;  S  East,  469. 
[  588  ]  ...  (k)  Verdict,  •  , 

Whew  1.  Barber  v.  French.  M.  T.  1179.  K.  B.  1  Doug.  294. 

^are  h^      Action  on  a  policy  of  insurance  on  the  ship  the  True  Blue.    The  counsel  at  tfaati' 
an^aTeraaa  ^^^^  ^*^  begun  to  examine  witnesses  to  prove  the  amount  of  an  intricate  average- 
Ion,  ir  the  lo^9  ^^^  ^^^  judge  thought  it  would  be  impossible  to  adjust  a  complicated  ao-M 
aeeonnt  ia  count  of  that  sort  at  Nisi  Prius.     He  therefore  proposed  that  a  verdict  shonld 
as  eompM    b^  found  .  as  for  a  tots)  loss, /the  plaintiff  entering  into  a  rule  to  jSCQpont  ttMn^ 
eated  that  ^{^  to  the  defendant  for  what  he  might  recover  of  the  ^opeit^  insured.    The^ 
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^Bfeodant  opoa  (his  desisted  from  cross-examining  further,  as  to  the  particii-  2t  cannot 
lars,  value,  8tc,;  and  a  verdict  being  found  as  for  a  total  loss,  the  rule  proposed  !*•  ««UMt«d 
was  entered  into;  but  the  defendant  being  afterwards  dissatisfied,  moved  for  JjJ  ^®*"'*\ 
aod  obtained  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on  the  con«enf  of^ 
groaad  that  the  evidence  did  not  go  to  a  total  but  only  to  an  average  lo^.   The  the  parties. 
plaintiflTwas  a  bankrupt,  and  it  was  now  said,  as  an  argument  for  making  the  nnf^y  6nd  a 
rule  absolute,  that  his  assignees  were  not  bound,  and  that  the  rule  could  not  ^^^^^  ^^\ 
be  enforced  bj  attachment  against  them.     This  difficulty,  however,  was  ob-  en'^rin*"!*^ 
vtated,  by  the  counsel  for  the  plaintiff  stating  that  the  assignees  would  enter  f"  ^"^j*  [^ 
into  any  undertaking,  for  the  purpose  of  making  the  rule  binding  upon  them,     aeconnt  to 
Lord  Mansfield  said  he  had  often  known  such  rules  made,  where  the  ac- the  ondof 
count  was  so  complicated  that  it  could  not  be  taken  in  court,  and  blamed  the  writera  for 
defendant's  conduct  in  desisting  at  the  trial  from  the  examination  as  to  the  par-  ^^^}^  PP^ 
ticulars  of  the  damage  after  the  proposal  by  the  judges,  and  then  coming  for  ^^  prop^ 
total  loss.     He  said  if  the  plaintifiTor  his  assignees  should  not  comply  with  the  ty  he  shall 
rule  by  which  they  undertook  to  account,  the  defendant  might  apply  to  the  court  recover; 
to  stay  execution.     Rule  discharged.     . 

.2.  FfRZB  V.  Thompson.  H.  T.  1808.  C.  P.   1  Taunt.  1^1. 
.  la  order  to  show  that  the  voyage,  which  had  its  inception  from  an  enemy's  Ai>d  if  ^he 
country,  was  not  illegal,  the  plaintiff  produced  the  King's  license,  which  per-  pl^ini'ff hai 
mitied  '*  J,  Baker,  and  Sons,  on  board  six  neutral  ships,  the  names  of  which  ®JJ^®^^'j[ 
they  wore  uaable  to  set  forth,  to  import  without  molestation,  from  any  port  of  ,o,„e  dam 
HoJlandf  such  goods  of  the  sort  therein  enumerated,  beidg  the  property  of  the  age,  aod' 
said  Thomas  Baker  and  Sons,  as  might  be  specified*  in  their  bills  of  lading;  the  jury, 
provided  that  any  who  should  claim  the  benefit  of  the  license  thereby  granted  ^eirig  ana 
should  take  and  use  the  same,  on  condition  that  if  any  question  should  arise  iQ^^ril^  Vi 
any  of  his  Majesty's  courts  of  admiralty,  or  elsewhere,  whether  such  person  amoont 
had  in  all  points  contbrmed  thereto,  in  all  cases  whatsoever  the  proof  should  be  find  a  rer 
oa  the  person  using  that  license,  claiming  the  benefit  thereof"     And  in  the  diet  for  the 
margin  was  written,  "  Thomas  Baker  and  Sans,  License  to  import."     Baker,  defendant, 
who  was  the  ship's  broker,  proved  that  licenses  for  all  persons  on  whose  be-  *?'?ii^^'*'2i*t 
half  he  acted  were  constantly  taken  out  in  his  own  name,  agreeably  to  ^his  ^'    ^^|^^g^ 
.Ibrm,  which  was  now  universally  used;  that  he  appropriated  the  license  pro-^o  enter  a 
d«ced  to  the  ship  which  brought  home  this  cargo,  as  one  of  the  six  which  were  yerdict  foe 
to  be  protected  by  it,  and  that  the  plainti(!>epaid  his  portion  of  the  fees  paid  nominil 
for  obtaining  it  at  the  Secretary  of  Slate's  office.     The  counsel  for  the  defen- danajg^ 
dant,  objected  that  this  license  did  not  specify  the  name  of  any  persons  tri^ding   ^  ^^^  J 
under  it,  except  of  Baker  and  Sons,  and  therefore  did  not  legalize  the  adven- 
ture of  the  piatntifiT;  and  the  Chief  Justice  reserved  this  point.     The  jury  be- 
ing about  to  pronounce  a  verdict  for  the  defendant,  because  they  could  not  as- 
eertaia  any  given  sum  to  be  the  proportion  due  to  the  plaintiff,  a  nonsuit  was 
taken 

3.  k/hgjtokv.  Mackintosh.  M.  T.  1808.  N.  P.  1  Campb,  617,  518.  2 
Cnmpb.  427.  S.  P.   Higgins  v.  Sargbnt.  M.  T  1823.  K,  B.  2  B.  &, 

C.  348.  rp,,     ,  .  • 

This  ws|s  an  action  upon  a  policy  of  inaurance,  and  the  only  question  was,  j^^^^J^^ 

.  whethef  the  plaintiff  could  be  allowed  interest.  recover  in 

Lord  EJIenborough.     No  interest  can  be  given  in  such  a  case  here,.al-tQresViit>oa 
though  in  other  places,  proceeding  upon  grounds  which  I  do  not  presume  to  the  aacn  in 
controvert,  they  do  give  interest      Biit  I  cannot  advise  a  jury  to  allow  inter- >ared. 
est  upon  a  policy  of  insurance,  more  than  upon  book  debts,  and  in  all  other  ca* 
aes  wher^  a  sum  of  money  is  found  to  be  due  from  the  defendant  to  the  plain- 
tiff.    I  dare  not  usurp  a  power  which  the  legislature    has  not  conferred  upon 
me,  .and  which  has  not  been  exercised  by  my  predecessors.     I  must  act  upon 
the  law  as  it  stands;  whether  it  be  right  or  wrong,  I  cannot  take  upon  me  to 
change  it.     Had  the  money  been  payable  at  a  certain  day,  the  plaintiff  would 
have  been  entitled  to  interest;  but  upjn  such  a  debt  as  this,  I  am  o^  opinion 
that  he  is  not.     I  have  considered  the  subject  maturely;  and  if  I  am 
I  shall  be  g\aA  to  be  set  right;  ,^ 

VOL.  XI  ^  gS 
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(hSpeeialeau. 
RoOTH  ?.  Thompson.  T.  T.  1809.  K.  B.  11  Eait,42«. 
A  itet*  This  waa  an  action  upon  a  polioy  of  insurance  upon  a  ship  and  freight  ft 

mont  in  ft.  Li^boi^  to  London.  The  ship  was  a  Dane,  had  been  0eized  as  such  after  bis 
*?*k**^'k  Majesty's  proclamation  of  12d  September,  1807,  by  his  Majesty V arnaed  sbtp 
ed,  iha^ihe  ^^^^  |>uche8s  of  Bedford,  bad  received  some  repairs  at  LiaboB,  and  had  taken 
wu'odIic  in  a  cargo  there  to  London.  In  one  count  the  interest  is  averred  to  be  n  hie 
coBDt  of  Majesty,  and  the  insurance  is  stated  to  have  been  on  bis  account;  aod  in  as- 
the  captors,  other,  the  interest  is  averred  to  be  in  the  commander,  officers,  and  erew,  el 
wfts  held  ij^g  iHichess  of  Bedford,  and  the  insurance  is  stated  to  have  been  on  their  •©- 
ih»coDs!d  <^^^^^'  '^^^  ^^^  expressly  states  that  the  policy  was  effected  on  aeceuoC  of 
eraiion***  thecaptorsr.  Per  Cur,  That  statement  precludes  us  from  consideriag  it  «• 
,wbether  a  effected  ofl'accoum  of  the  crown.  Had  there  been  no  such  specific  etatemesly 
Qoontiver  it  might  have  been  open  to  us  to  consider  wbetjieribe  policj  were  not  refers* 
ring  the  in  i^ie^o  the  interest  of  the  crown;  but  after  a  distinct .  statement  that  it  was  e^ 
In'Se***  ^  r«ctei  (not  on  behalf  of  the  crown,  but)  on  account  of  the  captors,  it  nnist  b« 
crown  and  f ^^orred  wholly  to  them,  and  the  plaintigs  must  recover  or  foil  according  as 
the  in8*Qr  they  have  or  have  not  a  right  to  aver  an  interest  in  themselves.  This  brm^ 
ance  made  us  to  the  question,  whether  they  had  an  insurable  interest  ?  Their  rigfai  m 
09  accoont  this  respect  has  been  put  upon  two  grounds:  Ist.  That  they  had  a  wcH-ground- 
oC  his  Ma  ^ ^  expectation,  warranted  by  the  practice  of  the  crown  in  similar  caaea,  that 
be  aitstaiii  ^^^  ^^'P  ^^^  freight,  had  their  been  no  losa,  would  have  been  granted  to  them* 
«^  Sndly.  That  they  had  the  lawful  possession,  and  were  liable  either  to  theerowA 

t'dSO  1  or  tbeforeign  owner,  for  the  safe  custody  of  the  vessel;  and  that  im  eidier  of 
tliese  grounds  they  were  warranted  in  insuring  on  their  own  account.  As  t^ 
the  first,  it  is  material  to  see  in  what  situation  the  captors  stood:  it  ia  clenr 
they  had  no  vested  right:  they  could  demand  nothing  of  the  crewn:  had  Ihe 
CfQwn  made  the  grant  in  their  favor,  it  would  have  been  altogether  ex  grv^f 
a.mere  boon  and  gift.  That  gift  might  have  been  of  the  w;hole,  or  it  migbl 
have  be§n  of  part,  and  of  a  very  inconsiderable  part  only .  The  bounty  of 
the  crov^A  tirotild  probably  have  been  proportioned  to  the  merit  of  the  detentiea 
and  capture,  and  the  value  of  the  prize.  Had  any  considerable  danger  aften* 
ded  the  perforaiance  of  these  services  the  grant  would  have  probably  extended 
to  the  whole;  had  their  been  no  danger  or  difficulty  in  them,  the  grant  would^ 
pirqhably  have  been  smaller;  and  had  it  appeared  that  the  seixure  had  beeD 
made  upon  speculatioti  only,  witl^oat  any  knowledge  of  the  proclamation,  there 
probably  would  have  been  no  grant  i^t  all.  At  any  rate,  however,  if  there 
were  a  grant,  it  would  be  mere  bounty;  and  has  a  man  a  right  to  indemnitf 
because  he  has  lost  the  chance  of  receiving  a  gifl  ?  Had  the  ^ip  arrived  10 
safety,  the  captors  would  have  had  a  chance  of  a  grant  from  the  crown;  but 
ca^they,  in  respect  of  that  chance,  insure  the  ship's  arrival  ?  To  what  extent 
could  they  insure?  Not  to  the  whole  value,  because  .the  grant  might  only 
have  been  of  part;  nor  to  any  given,  part,  becfiuse  it  must  have  been  uncer- 
tain what  part,  if  any,  would  have  been  granted.  The  ufmost  extent  »  the 
v^alue  of  the  chance;*  and  how  is  that  to  be  estimated?  If. application  be 
made  to  the  crown,  to  know  what  it  would  have  granted  if  the  ship  had  arri- 
ved? And  what  is  to  be  the  case  if  the  answer  be,  as  it  probably  would  be, 
that  the  crown  never  has  considered,  nor  has  occasion  to  consider,  that  point? 
Independently,  however,  of  the  difficulty  of  fixing  the. value,  and  supposmg 
8t|ch  a  chance  insurable,  must  it  not  be  insured  specifically  as  such  chancer 
Mo^^iiot  the  interest  be  so  described  in  the  policy?  Can  a  man  who  has  f» 
right,  legal  or  equitable,  in  ship  or  freight,  eflect  an  insurance  on  either, 
merely  because  he  has  a  chance  that  some  collateral  l^enefil  may  arise  to  hina 
if  the  ship  and  cargo  should  arrive  in  safely?  The  declaration  nraataver  am 
interest  in  the  subject  insured,  and  that  interest  must  be  proved;  and  how  can 
it  be  said  that  these  captors  have  any  interest  either  in  this  ship  or  freight, 
when  the  ship  is  altogether  the  King's,  the  freight  Is  altogether  the  ILmf^B^ 
and  the  captors  have  no  interest. in  either,  nor  other  concern  m  respect  to  the 
same,  beyond  tho  mere  chanco  that  the  King  rafay  be  iHdoced  to  gite  dum 
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j^omeiUng  out    of  tbo  produce   of  sucli  ship  and   freight^    In  Lueafl  y. 

Hugliesy  whicji -{(^as  eited  in  the  argument,  part  of  the  captors  at  least,  viz. 

the  seaflMO,  were  eonsidered  as  having  a  vested  right  in  the  ship  and  cargo 

ma  pvize  to  a  certam  extent;  and  the  Court  decided  that  the  capture  was  within 

tl|e  prize  act,  and4be  captors  bad,  ^lerefore,  a  right  vested  by  that  act.     As  ii 

the  fleeood  ground,  that  the  captors  had  the  lawful  possession,  and  were  respon* 

sible,  either  to  the  crown  or  to  ike  Danish  owners,  ibr  the  safe  custody  of  ih^ 

▼eseei;  is  this  a  true  representation  of  their  situation?   They  certainly  had  the  f  ^^^  J  . 

luwibl  possession;  but  were  they  responsible  for  the  ship's  safety,  unless  as  far 

as  that  safety  mi^t  be  endangered  by  any  wrongful  acts  of  their  own?     The 

aeimre  was  warranted  by  the  j^ing'^s  procJamatioo:  that  made  their  possession 

lawfiil.     The  subsequent  declaratiou  of  hostilities  put  an  end  to  any  claim  by 

the  Danish  owaeni,  and  of  course  to  all  responsibility  of  the  captors  in  respeet 

to  them.  It  ftnea  became  their  duty  to  act  for  the  best,  with  a  view  to  the  safety 

of  the  ship,  and  the  mere  interest  ef  the  crown  therein.    They  were  bound  to 

leave  Lisbea;  h  was  for  the  interest  ef  the  crowa  that  they  &ould  make  thii 

dhip  inetnimental  ia  withdrawing  from  Lisbon  as  much  property  as  she  coulll 

|Mno|feriy  carry;  dsey  acted,  therefore,   for  the  best,  and  were  consequently 

justified  In  respeet  to  the  crown  in  what  ^iey  did.     The  crown  cannot  call 

aipon  Ibem  for  damages;  and  ftiey  htfve  no  right  to  ask  for  a  sum  as  an  indem- 

oity,  when  theyhave  net  been^and  (iJ|nder  the  circumstances  stated)  could  not 

have  been,  damnified.     The  ooBsequence  is  that  t)ie  platntiffii  have  no  right  to 

aaoeyer  on  the  policy.  ^ 

UnttttSt.     See  tits.  Sarikrupl^  E^ror,  WrUoJ;  8ioc}p. 

I.  BATE  OF,  p.  692.  ^ 

II.  WHEN  AND  WHEN  NOT  RECOVERABLE  IN  GENERAL, 

p.  694. 
III. 1 '. IN  PARTICU- 

'   LAR. 

(A)  On  siMrLS  contracts. 

(a)  /ji-geiuni/,  p.  694. 

(b)  Ih  particular. 

1st.  Account  stated,  p.  595.  Sod.  Agent,  p.  596,  3rd.  Attorney's  bill,  p. 
{1^.  4th.  Bankers,  p.  596.  5fh.  Bills  of  exchange  and  promissory  notes, 
p:  597.  6th.  Compositions  fer  tithes,  p.  598.  7th.  Deposit,  p.  593.  Stfas 
Cioodfl  sold,  p  599.  9th.  Insurance,  p.  600.  10th.  Money  had  and  receiv- 
ed, p.  605.  Itlh*  Money  lent,  p,  695.  12th.  Money  paid,  p.  606.  Wth, 
Teoder,  p.  606.     14th.  Work  and  labour,  p.  607. 

(&)  On   fiFBCIAf.TIK8. 

(a)  Awards,  p.  609.     (S)  Bonds,  p.  611.    (c)  Mortgage  deed,  p.  6 i2.   (<0 

B^ilevvi,  bond.  p.  614.  r  «qo  i 

(C)  On  BEcoane,  Juvohents,  and  Dbcrbesl  I  ^«*  J 

(o)  Decrees,  p.  614.     {h)  Judgmeats,  English,  p.  615.      (c)  Judgments, 
ieteim,  p.  616.     Li)  Recogoizances  of  bail,  p.  617.     (<)  Verdict,  p.  617. 
ftvTjbBMEDIES  FOR  THE  RECOVERY  OF,  p.  617, 

1,  RATE  OF  INTEREST.* 

*  By  11  Ami«/«.  16.  ne  p«raon  Aali,  directly  or  indirectly,  foT'lom  of  any  monsy,  at 
aay  thing,  take  above  the  vahie  of  61.  for  the  forbearance  of  100/.  for  a  year,  and  ^o  pre* 
Mrtioaally  f#r  a  greater  er  lesssam;  and  all  bonds,  contracts,  and  asanrancei,'  made  for 
^yvMCit  of  any  prinoipal  sam  lo  be  lent  on  nsnry.  above  the  rate  of  6/.  percent,  shall  be 
««id.  Aad  whoevershall  lake,  by  way  of  corrapt  bargain,  loan,  Ac,  a  greater  interest^ 
eball  Ibffait  treble  the  money  borrowed;  one  half  of  the  penalty  to  the  King,  and  tbtf  «iki^ 
ertathepioaeciitor.  Scriveners  or  brokers  taking  more  than  6t.  per  cent,  procoration 
«MBay«  w  raei«  than  12rf.  for  making  a  bond,  forfeit  20/.  and  suffer  imprisonment  half  a 
year.  The  cashes  connected  with  an  infringement  of  this  statate  will  be  collected  and  ar- 
taaged  ander  tit.  Usury ,  «o»f.  The  rate  of  interest  for  loans  advanced  wiihin  the  domia- 
iraa  of  aativeaod  independent  Indian  soToreigns.  by  Briliah  sabjects.  domiciliated  and  le- 
#idif^  wkhifi  ««h  deaiaiMs,  it  aet  I'lAitad  to  tvelfapar  eeat.;  see  8  Biag^491. 
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I.  BoDELT  V.  Bellamy.  H.  T.  1778.  K.  B.  2  Buir.  2074;  S.  C.  I  ^. 

Blac.  267. 
India  inter  Action  of  debt  on  a  bond  of  1000/.  conditioned  to  pny  600/.  with  India  inter- 
est for  mon  gg^  amj  gigo  on  a  count  for  a  mutuatus  for  600/.  In  Michaelmas  term.  1756. 
ey,  when  ^^^  cause  was  tried  in  London,  and  a  general  verdict  for  the  plBiatiflT.  Bot  bj 
Spa*  here  means  of  the  defendant's  delays  by  injunction  bills,  &c.,  the  final  judgment  was 
carriea  Eng  not  entered  till  this  term,  which  was  for  the  whole  1500/.,  the  interest  due  ha- 
liah  inter  ving  now  exceeded  the  penalty  of  the  bond.  It  was  moved  to  stay  execiitibn, 
c<<  updn  payment  of  the  whole  penalty  and  costs,  1)ecause  no  evidence  had  been 

given  on  the  mutuatus.  But  counsel  for  the  plaintiff  contended,  that  havtBf 
got  an  advantage  at  law,  which  the  defendant  might  have  excepted  to  in  time, 
he  shall  not  now  be  stripped  of  that  advantage  by  the  interposition  of  the 
Court;  but  that  execution  shall  be  taken  out  for  the  whole  sum  bona  fide  doe. 
Lord  Mansfield,  C.  J.  When  a  judgement  is  once  obtained  on  a  contract 
carrying  interest,  the  subsequent  interest  must  follow  the  rule  of  this  conntry, 
in  like  manner  as  on  old  mortgages  bearing  six  per  cent,  interest.  Thongh 
Lord  Talbot  determined  that  the  interest,  i%'hen  accumulated  and  made  priir- 
cipal,  should  follow  the  nature  of  the  original  debt,  yet  Lord  Hard  wicke  after- 
wards settled  it,  that  it  should  only  bear  modern  interest  at  five  per  cent.  I 
find  different  rules  established  in  our  different  courts,  with  respect  to  tbia  mat- 
ter of  interest  on  sums  thus  accumulated  and  liquidated.  The  question  princi- 
"^  pally  occurs  in  our  courts  of  appeal  and  error;  in  parliament  they  always  eon* 

sider  interest  in  the  quantum  of  costs,  which  is  always  some  specific  arbitrary 
sum.  In  writs  of  error  to  the  Exchequer  Chamber,  from  the  Court  of  £z- 
[  ^?3  I  chequer,  they  always  compute  interest  to  the  day  of  affirming  the  decree.  In 
writs  of  error  from  hence  to  the  Exchequer  Chamber,  or  in  this  court  from  the 
Common  pleas,  the  practice  has  been  not  to  compute  interest,  unless  in  some 
special  cases^  such  as  Stra.  925:  I  think  the  practice  unreasonable;  therefore, 
fn  this  case,  let  Indian  interest  run  to  the  day  of  the  judgmept;  and  from 
thenceforth  only  five  per  cent,  on  the  accumulated  sum  of  principal,  intereats, 
and  costs,  to  the  day  of  execution;  and  let  execution  be  taken  out  to  the  a- 
mount  of  the  whole.  The  nature  of  the  contract  furnished  this  renoedy;  since 
an  action  might  be  brought  upon  the  judgment,  without  having  recourae^  to 
.^le  mufuatus;  for  I  sTiouId  not  care  to  have  the  justice  of  this  court  depend 
upon  a  blunder  in  entering  the  verdict.  ^ 
Tbeatat  2.  Dewat  v.  Span.  M.  T.  1789.  K.  B.  5  T.  R.  425. 

vies  aothor  Debt  on  bond  for  2800/.,  made  in  England.  The  defendant  c'raveii  oyer 
izing  the  of  the  conditiop,  which  (after  reciting  an  agreement  niade  in  June,  1769,  be- 
hiahe?  raie'U^®^"  ^'  ^*^»''P8  ^^^  ^^^  plaintiff's  father,  for  the  purchase  of  an  estate  at  St. 
of  iiiteresi  Christopher's  by  the  former  of  the  latter,  for  1800/.;  and  that  it  was  agreed  at 
for  monies  Ih©  making  of  that  contract,  and  it  was  a  part  of  the  terms  thereof,  that  1400/., 
advaoced  a  part  of  it,  should  remain  by  a  joint  bond  of  C.  Philips^  and  another  persan  to 
on  land  in  be  in  that  behalf  appointed,  and  who  was  resident  in  England;  inconsequence 
the^loniLi^^  ^^^*^*'  he,  together  with  H.  Holt,  became  bound  to  the  plamtiflPa  father  for 
doeanot  ei^**®  HOO/.,  with  interest  at  6/.  percent.,  and  also  reciting  that  it  had  beenatnee 
tend  to  proposed  and  agreed  between  C.  Philips  and  the  plaintiff,  that  the  former  bond 
money  ad   should  be  cancelled,  and  a  new  bond  given  for  the  1400/. ,  with  interest  at  6/. 

vanced  on  per  cent.,  agreeable  to  the  interest  of  the  original  contract)  was  that,  on 
mere  per  °  '  ' 

■onal  iieca  *  When  ihe  payment  of  a  debt  wronfffully  witliolden,  the  rate  of  intereatia  fo  beeaka- 
ritiet.*  lated  according  lo  the  hiws  of  the  cooniry  where  the  debt  waa  cootracled,  and  ia  aot  mvk. 

emed  by  the  amoant  of  the  interest  allowed  in  the  coontry  where  the  debt  Usaed  for:  Iwt 
in  a  coart  of  rquiiy  the  debt<*r  i«  allowed  the  rate  of  exchange  of  ibe  coamry  where  tha 
debt  wail  coniracicd;  tee  I  Eq.  Abr.  2S9;  2  Bridgm.  Ind.  88.  On  a  late  trial,  in  ao  aeiiMi 
on  a  bill  of  exchange,  drawn  in  Dermada,  on  a  person  in  England,  and  aJao  payable  m 
England,  the  plainiiff  recovered  .<even  nnd  a  half  per  cent,  intereitt,  being ilio  rate  of  intor- 
e«t  at  B.  rmuda;  see  Chilly  »n  BilU  6  Edil.  640;  6  T.  R.  171,  172.  A  doabt  was  eater- 
tamed  whether  llioBiatute  of  u  ory,  12  Anne.  at.  2.  c.  16.  which  reduced  the  rati)  of  inter^ 
ent  to  fivte  per  cent.,  did  not  extend  to  money  lent  on  landain  Ireland  or  the  plaDletioae. 
when  the  morigage  was  executed  in  Great  Britain;  hot  the  atatnle  14  Geo..3Vc  79,  de* 
Ciarea  all  sncb  scantiea  uade  previoualy  to  thai  act  to  be  T«li<l  nolwijbelaitding  ^la  IJ  ^^ 
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payment  of  t400{.  by  Philips,  or  the  defendant,  with  iiltereat  at  6/.  per  cent.»  f  ^94  | 
Ilc,  the  bond  ghould  be  void;  and  then  pleaded,  1st.  JVbn  eat  jacium  ;  Sndiy. 
That  after  theS9th  of  September,  1714,  and  after  the  death  of  the  plainitflrs 
father,  and  before  the  making  of  this  bond,  it  was  corruptly  and  against  "the 
form  oi  the  statute  agreed  between  the  plaintiff  and  Philips,  that  the  bond  so 
entered  into  by  Philips  and  Holt  should  be  cancelled,  and  that  the  plaintiflf 
should  forbear,  and  give  further  time  of  payment  of  the  sum  of  NOOl:,  unttl 
the  25th  of  June,  1789,  and  should  for  such  his  forbearance,  be  paid  interest 
on  the  1400/.  in  the  mean  time,  after  the  rate  of  6i.  for  every  100/.  by  the 
year;  and  that  for  securing  the  payment  as  well  of  the  1400/.  as  the  interest, 
this  bond  was  given,  and  an  averment  that  the  former  bond  was  given  up  to  be 
cancelled,  by  means,  &c.,  the  present  bond  was  roid. 

Lord  Kenyon,  C.  J.  The  question  is,  whether  a  bond  given  by  one  per- 
0on  to  another,  both  resident  in  this  country,  is  valid,  though  it  reserve  a  great- 
er interest  than  is  allowed  by  the  laws  of  this  country.  The  statute  14  Geo. 
3.  c.  79.  (which  it  has  been  argued  protects  this  case)  is  an  enabling  act,  exten- 
ding to  particular  cases  there  mentioned,  and  does  not  reach  any  others.  Now 
it  enacts  that  mortgages  and  other  securities,  respecting  bonds  in  Ireland  and 
the  West  Indies,  reserving  interest  allowed  in  those  countries,  shall  be  vaKd, 
thottgh  executed  in  England;  but  it  does  not  extend  to  personal  contracts;  and 
if  the  present  attempt  were  to  succeed,  it  would  sap  the  foundation  of  the  sta- 
tutes of  usury.     The  three  other  judges  concurring,  rule  discharged. 

U.  WHEN  AND  WHEN  NOT  RECOVERABLE  IN  GENERAL.* 

(A)  On  simple  contracts."!" 
(a)  hi  general,  ^ 

De  HAViLLA!n>  V,  BowERBANK.  M.  T.  1807.  N,  p.  I  Campb.  60. 
In  an  action  for  money  had  and  received;  the  facts  as  admitted  were  shortly  ?"••'[•'*•  ■• 
these: — Under  a  commission  of  bankruptcy  against  a  creditor  of  Bezail,  his**.       *  ^ 
executors  in  the  year  1784  proved  a  debt  of  904/.  4*.  \d.     Upon  this  sum  the  abuTon  a 
defendant,  as  their  agent,  received  five  dividends:  of  these  he  had  paid  over  wriiten  eoa 
,  two;  but  the  other  three,  which  he  had  received  in  the  years^  1797,  1798,  and  tract  for 
1799,  he  stiH  retained  in  his  hands,  making  together  the  principal  sum  of  339^    [  ^95  ] 
la.  4€i.    The  oQly  question  between  the  parties  was,  whether  the  defendant  ^h^  P*7 
should  pay  interest  from  the  respective  times  of  receiving  the  money,  or  from  ^^*^^  ^' 
a  demand  of  payment  which  had  been  made  about  two  years  ago  ?    There  ^^«  ear 
wa^  no  proof  of  miy  express  promise  to  pay  interest,  or  that  any  use  had  been  tain. 

ne,  wber*  the  interest  ie  more  than  the  established  rate  of  the  parlicolar  place,  and  (hat  all 
fotiris  Mearities  of  the  likekiniil  shall  also  be  valid,  tvhere  ihe  interest  is  not  more  than  six 
^r  cent;  see  %  T*  R.  171,  172;  and  the  money  lent  is  not  known  at  the  the  time  to  eicecd 
the  viine  of  t&e  property  pledged.  However,  it  has  been  held,  that  the  statute  14  Geo.  8. 
is  an  enabling  act  extending  only  to'particoiar  cases;  and  it  does  not  eitend  to  snch  bonds 
as  are  mere  personal  contracts,  bnt  only  protects  morfgages  and  other  secnrities  respecting 
leads  SB  Ireland  or  the  pUntat'ons;  see  8  T!i  R.  425.  Where  a  debt  was  contracted  in 
England,  bnt  the  bond  was  taken  for  it  in  Ireland,  to  be  paid  at  a  certain  time,  and  at 
JMYOa  per  cent,  it  was  held  by  the  Court  of  Chancery,  that  it  shonid  carry  Irish  interest; 
■ee  2  Atk.  882;  Free.  Chane.  128:  1  Peere  Wros.  396;  8  Atk.  465;  bat  a  different  dee- 
h\n%  was  held  when  the  hond,  contracts,  or  mortgage,  was  eiecoted  in  England,  in  which 
ea<(e  only  fire  per  cent,  is  allowed,  independantly  of  the  statote  14  Geo.  8;  see  1  Peere. 
Wras.  696;  8  Atk.  727;  1  Ves.  1027;  11  Ves.  jon.  314.  So  it  seems  that  only  five  per 
eent  interest  can  now  be  received  on  securities  executed  in  England ,  and  not  made  on 
property  in  Ireland  or  the  plantations.  In  ease  a  bond  or  other  debt,  contracted  in  Jamaica, 
be  made  payable  in  London,  it  has  been  held'  tha:  the  expenc^of  commission  to  the  agent 
remitting  the  money  falls  on  the  debtor.. 

*  The  general  role  is,  tliat  in  the  absence  of  on  express  stipulation,  or  a  written  secnrtly, 
15  East,  223;  1  Rose,  899;  to  pay  the  principal  on  a  fixed  day,  the  low  does  not  imply  a 
contract  on  the  pan  of  the  debtor  to  pay  interest  on  the  sums  he  owes,  although  the  pay  - 
neat  of  the  princ  pal  as,  a  debt  may  hnve  been  frequently  demanded;  see  1  Cambp.  50; 
S  Id.  426.     The  cases  in  the  text  will  fully  confirm  and  illustrate  this  rule. 

t  Where,  after  a  creditor  has  endeavoured  !o  obtain  payment,  there  has  been  a  wrongful 
jwhhbolding  of  a  debt  arising  out  of  a  contract  which  does  not  carry  interest,  the  jury  may 
lillow  interest  in  the  shape  of  damages  for  the  unjust  deteatioa  of  the  money;  see  Arnot  ▼» 
Hedfera,  8  Bing.  858;  8.  C.  8  O.  flc  P.  88. 
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made  of  the  principal  by  the  defendant}  nor  did  it  appear  that  iatereat  ha4 
been  at  any  time  paid  on  this  or  any  former  balance  between  the  parties. 

Lord  Ellenborough.  I  want  very  much  to  lay  down  a  certain  rule  respec- 
ting the  payment  of  interest.  I  recollect  some  extremely  capricious  det^ 
ininations  on  this  subject;  and  on  all  occasions,  as  little  as  possible  should  be 
left  in  the  discretion  of  a  judge.  It  appears  to  me,  that  interest  ought  to  be 
allowed  only  in  cases  where  there  is  a  contract  for  the  payment  of  money  on  a 
certain  day  as  on  bills  of  exchange,  promissory  notes,  Stc;  or  where  there  ha« 
been  an  express  promise  to  pay  interest ;  or  where,  from  the  course  of  de^iDg 
between  the  parties,  it  may  be  enforced  that  this  was  their  intention;  or  where 
it  can  be  proved  that  the  money  has  been  used,  and  interest  has  been  actuallj 
made.  Without  some  restriction  of  this  kind,  book  debts  might  be  «Mwed  1a 
bear  interest;  and  in  every  action  for  work  and  labour,  or  for  ^oods  sold,  there 
^ust  be  a  calculation  of  what  is  due  for  interest  above  the  prmcipal  debt.  Mr 
Justice  Duller,  in  one  instance,  ^Ibwed  interest  on  policies  of  insurance;  but 
I  believe,  that  he  was  then  thought  to  have  done  wrong.  My  great  object 
is  to  have  a  fixed  rule,  and  to  exclude  discretion. 

{b)  In  paiiictdar, 

Itt.  On  an  account  stated, 

1.  Blanet  v.  Hendwck.  E.  T.  1792.  K.  B.  2  W.  Bl.  ^\^  S-C. 

SWils.  206. 
9fmb,  ia        It  was  moved  to  set  aside  a  writ  of  intiujry,  because  the  jury  had  allowed  m 
^*'***  ki'*  ^^  of  81/.  08,  8d.  as  interest  up  to  the  time  of  the  inquisition,  on  a  balance  or 
^71*  «L*    2,601/.  due  on  an  account  stated  between  the  bankrupt  and  the  defendant*. 
Miot  lut    The  case  of  Perrick  and  WUlet,  Barnes,  15 1 .  was  cited,  that  no  inlerert  could 
«d  for  mon  be  allowed  on  a  writ  of  inquiry,  for  money  due  for  goods  sold  and  delivered . 
•y  lent.       It  was,  for  the  plaint'ff,  alleged,  that  it  is  a  settled  rule,  that  every  liquidate4 
sum  due  from  one  man  to  another  carries  interest,  both  in  law  and  equity,  a^ 
much  as  a  note  of  hand,  payable  at  a  certain  time.     It  was  settled  in  Barnel 
and  Parker,  that  a  balance  upon  a  stated  account  will  carry  interest  between 
merchants;  and  by  Lord  Hardwick,  Chancellor,  in  Robinson  v.  Bland  in  the 
King's  Bench  (Burr.  1077.)  that  money  lent  carries  interest  to  the  judgment, 
and  this  balance  appears,  from  the  defendant's  own  atEdavit,  to  be  for  money 
lent  and  advanced. 

Gould,  Blackstone,  and  Xares,  Justices  (absente  Chief  Jbstlce  de  Grey.) 

Though  the  interest  was  properly  allowed,  interest  is  due  on  all  liquidated. 

sums,  from  the  instant  the  principal  becomes  due  and  payable.    Therefore,  w 

all  bills  of  exchange,  notes  of  hand  payable  at  a  day  certain  (or  after  demand. 

Bat  mereljr  if  payable  on  demand,)  and  on  money  lent;  Burr.  1 19.  Vernon  v.  Cholmonde- 

rbatance    ^®^-     Goods  sold  and  delivered  are  usually  upon  credit  of  three  months,  atx 

of  an  ao     months,  or  indefinite.     Nor  is  the  sum  liquidated  till  the  jury  find  the  value. — 

eoantfor     Rule  discharged. 

I  696  1  2.  Chalic  v.  York,  Duke  of.  M.  T.  N.  P.  6  Esp.  46. 

Soodi  sold,  Action  was  brought  to  recover  the  price  of  wine  sold  by  plaintiff  to  the  de- 
OM  not  en  ffendant.  The  plaintiff-'s  counsel  offered  to  give  in  evidence,  that  in  the  yewr 
title  the  par  j^qq^  ^^  account  bad  been  settled  between  the  parties,  and  a  balance  struck 
laYonrtbT  «n  favour  of  the  plaintiff.  On  that  settlement  of  balance,  his  counsel  contend^ 
balance  if  ed,  that  he  was  entitled  to  interest  on  the  account  so  settled,  from  the  yenjt 
foand,  to  in  1800;  and  it  was  said  to  have  been  so  decided,  in  a  case  from  Wilson's  Ke- 
terest  from  ports.  Lord  Ellenborough  ruled,  that  where  the  action  was  for  goods  sold 
a  lli'X  ^^  delivered,  the  mere  settling  the  balance  did  not  entitle  the  party  to  inter- 
monev  then  ®^  ^^^^  **^*^  ^*'"®  5  "or  was  he  so  entitled,  unless  a  time  was  fixed  for  the  pay- 
waa  to  be  ment  of  the  money,  from  which  time  only  interest  could  be  claimed.  Verdict 
paid.  for  the  plaintiff,  but  without  interest. 

2d  4^genU 
Bruce  v.  Hunter.  M.  T.  1813.  N.  P,  3  Campb.  467;  S.  C.  1  Marsh. 
Agenti*  ia  224. 

wi^lbeir       '^^^  was  an  action  of  assumpsit  to  recover  the  balance  of  an  account.     ±h^ 
fffi  BeiDal»  plaintiffs  had  effected  insurances,  and  advanced  the  premiums  for  ^he  ^^fepd* 
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ant,  and  had  transacted  other  business  as  agents  for  hnn,  from  the  jear  1801 ,  f^7  chaff* 
down  to  the  present  time.    They  had  delivered  an  account  to  him  annually;  and  in^^'^^^ 
at  the  close  of  each  year,  from  the  expiration  of  the  first,  had  charged  interest;  *o2-"|    * 
and  at  e^\i  rest  the  interest  of  the  preceding  year  was  added  to  ihe  principal.  coaot». 
It  was  proved  that  at  the  several  times  when  the  annual  accounts  were  ren-  wiihovta 
dered  to  the  defendan^^  he  had  never  objected  to  the  charge  of  interest  until  ny  expraw 
the  y^ar  1811,  when,  he  said  that  he  was  not  bound  to  pay  an/*  interest.     It<^on^£.^  ^ 
was  urged  on  his  behalf^  that  interest  could  not  h^  recovered  against  him,  an^  ^      c™^ 
mach  less  according  to  the  calculation  of  the  plaintiffs,  which  amounted  to 
CMBpomid  interest,  a  claim  never  allowed  at  law  or  in  equity;  but. 

Lord  !f  ilentrarough  said,  that  it  was  fair  and  reasonable  the  defendant  should 
'  pay  interest  in  the  roatiner  charged,  and  that  the  accounts,  to  which  he  had 
not  objected  for  a  number  of  years,  afforded  sufficient  evidence  of  a  promise 
OD  his  part  to  pay  interest  in  this  manner. 

3d.  Mormy's  BUl.*^ 

4(h.  BarJcer^s, 

I.  Eaton  v.  Bell.  M.  T.  1821.  K.  B.  5  B.  ^  A.  34. 

An  inclosure  act  empowered  the  commissioners  to  pake  d  rate,  to  defraji^''^.^'* .. 
the  expenses  of  passing  and  executing  the  act;  and  enacted,  that  persons  &d-^|2^|^  ^ 
Tancing  money  should  be  repaid  out  of  the  first  money  raised  by  the  commis-  for  half r 
sioners.     Expenses  were  incurred  in  the  execution  of  the  act,  before  any  rate    [  597  ] 
was  made.     To  defray  these  .expenses,  the  commissioners  d^ew  drafls  upon  yearly  r« 
their  bankers,  requiring  them  to  pay  the  sums  therein  mentioned,  on  account  ceipu  ia 
of  the  public  drainage,  and  to  place  the  same  to  their  account,  as  commission^  ^^^^  ^^ 
ers.    The  bankers,  during  a  period  of  six  years,  continued  to  advance  consi-  f^^^^^lna 
derable  sums  by  paying  these  drafts.  ,  The  (atter  having  from  time  to  time  made  interest  andr 
half*ycarly  rests  in  the  account,  and  charged  interest  upon  the  balance  then  comoiiHioa 
struck,  and  the  commissioners  liaving  assented  to  that  mode  of  keeping  the  <^ny  co™  ^ 
account;  /    pound  inter 

Per  Cur,     As  to  the  question  of  compound  interest,  it  is  now  settled,  that  a 
party  advancing  money  to  another  is  .entitled  to  charge  interest,  and  at  the  en4 
of  every  year  then  to  add  the  principal  to  the  interest.  In  ex  parte  Bevan,  it  wa^ 
expressly  held,  that  although  an  antecedent  contract  for  a  loan  for  twelve 
months,  to  settle  tho  balance  at  the  end  of  six  months,  and  that  the  interest 
should  carry  interest  for  subsequent  six  months,  lorould  be  bad;  yet  that  an 
agreement  at  the  end  of  six  months  to  settle  accounts  (that  not  being  part  of 
the  prior  contract)  and  then  a  stipulation  to  forbear  the  balance  then  struck 
for  those  six  months,  is  legal.     It  is  clear  from  the  facts  stated,  that  the  do- 
ftndants  assented  to  that  mode  of  keeping  the  accounts,  and  the  bankers  who 
advanced  the  money  might  have  done  it  on  the  faith  that  they  should  have  ^  . .    ^ 
been  permitted  to  convert  the  interest  from  time  to  time  into  capital;  and  that  tborize 
they  would  not  otherwise  have  continued  to  make  tite  advances.     We  think,  gach  charg 
that  upon  the  authority  of  the  case  cited,  the  plaintiffs  are  entitled  to  recover  ei,  it  ia  not 
the  interest  charged;  and,  consequently,  that  the  verdict  must  be  entered  for«»ffi«i«»t 
the  larger  sum.     See  2  Anst.  495.  ^„\^; 

2.  Moore  v.  Vouquto.v.  M.  T.  18ia  N.  P.  1  Stark.  487.  tw«V. 

His  was  an  action  oT assumpsit  by  the  plaintifis,  as  the  assignees  of  Sheath,  baeathe 
Steel,  and  Wray,  bankrupts,  against  the  defendant,  for  money   lent,,  and  fornniforni 
interest.     It  was  contended,  that  with  respect  to^such  sums  as  should  be  prov-  practice* 
ed  Co  have  been  advanced  to  the  defendant  on  \m  own  private  account,  the  ^^  '^  ^^ 
plaintifl^  were  entitled  to  recover. interest,  calculated  upon  half-yearly   rests,  jhgf'JJ  ^ 
according  to  the  universal  practice  of  the  house;  but  fendant 

Lord  Ellcnborough  held  that  this  claim  could  not  be  supported,  unless  it  was  cognis 
could  be  proved  that  the  defendant  knew  that  it  was  the  practice  to  charge  in- ant  of  the 
terests  from  such  rests      See  2  Campb.  486.  '"^^^  *"<* 

5tii,  BiUs  of  exchange  and  promissory  notes.     See  title  Bills  and  Notes.f       to°hat 

*  Intereat.ia  not  rccorveiable  in  an  attorney 't  bill;  lee  2  B.  &  B.  229»  .  mode  of 

f  The  follewinc  pointa  have  been  ^eieraiined  aince  the  litlo  BiUs  and  JNotee  waa  •  prints  dealin|(. 
ed:  That  inloreat  lanot  recoverable  on  a  bill  of  tichange  nnleaa  it  be  produced;  aee  1  R. 
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1^  598  ]  6(&«  OompoMonfir  iUha.^ 

1th.  Deposit. 
Maerly  v.  Robixs.  T.  T.  1814.  C.  P.  5.  Taunt.  625;  S.  C.  1  A^arsh.  258. 
It  Memi  This  was  an  action  brought  to  recover  the  deposit-money  for  tbe  purchase 
doabtmt  of  a  house  in  Curzon-street,  which  had  been  put  up  to  auction  by  the  defend- 
ta'^  uiet"  '^°^'  ^"^  ^^^^  bought  by  the  plaintiff.  One  of  the  conditions  of  sate  was, 
wMf  ao  ^^^^  ih®  purchaser  should  immediately  deposit  forty-five  per  cent,  in  part  of  the 
ereef  on  a  purchase-money,  and  should  at  the  same  time  sign  an  agreement  for  the  re- 
d«p<Mit  "  mainder,  upon  having  a  good  title  made  out  at  the  vendor's  expense.  The 
which  it  ro  plaintiflfaccordingly  paid  down  the  sum  1800/.,  being  a  deposit  of  45L  per 
coTcred  cent.,  and  signed  an  agreement  for  the  remainder,  as  above.  At  the  trial  of 
*^  the  cause  before  Lord  Chief  Justice  Gibbs,  at  the  sittings  in  this  term,  it  ap- 

peared that  the  vendor's  title  to  the  premises  was  good  in  law,  but  not  in  eqni- 
tv.  The  jury  accordingly  found  a  verdict  for  the  plaintiff,  for  the  amount  of 
tne  money  which  he  had  deposited,  with  interest  for  th^  same  from  the  time  of 
the  deposit;  the  defendant  having  liberty  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  action  was  not  maintainable;  or  to  reduce 
the  damages,  if  they  should  decide  that  interest  was  not  recoverable  upon  Che 
deposit.  Gibbs,  C' J.  The  question  is,  whether  the  contract  was  merely  a 
good  legal  title,  or  for  a  legal  and  equitable  title.  Now  the  words  of  the  coor 
dition  are,  'Hhat  a  good  title  shall  be  made  out  at  the  vendor's  expense."-^ 
What  can  the  moaning  of  that  be,  except  that  there  shall  be  a  good  title,  both 
at  law  and  in  equity?  The  vendor,  therefore  not  having  made 'out  a  good 
equitable  title,  the  contract,  on  the  pari  of  the  defendant's  broker  is  rescinded. 
It  is  true,  that  we  are  in  %  court  of  law,  but  we  are  on  the  question^  whether 
the  contract  has  been  complied  with,  according  to  the  defendant's  doctrine? — 
r  CQQ  -1  If  an  estate  be  devised  to  A.,  B.^  and  C,  it  might  be  sold  by  A.  and  B.  only, 
*-  ^  since  they  could  give  a  legal, title  to  it,  without  the  concarrence  df  C.     And.  if 

this  principle  were  followed  up,  the  defendant  might  bnng  an  action  for  the. 
remainder  of  the  purchase-money. 

Sth  Goods  Mold. 
I.  Gordon  v.  Swax.  £.  T.  1810.  K.  B.  13  East,  419;  S.  C.  2  Campb.  4^'. 
lattreitis  Caltox  v.  Mat.     H.  T.  1812.  K.  B.  15  East,  2^.     »emh.  ovemiling 

not  paya  MouNTFORD  v.  WiLLis.  M.  T.  1797.  C.  P.  2  B,  ^  P.  337. 

bU  00  the  The  plaintiff  declared  in  the  common  form  of  the  count  for  goods  sold  and 
price  of  delivered,  and  sought  to  recover  a  large  sum,  the  value  of  copper  sold  by  him 
aUho'  h  ^"^  ^^^  defendant,  under  a  contract  in  writing,  which  was  given  in  evidence  at 
da?  isfiiad  ^^®  ^"^'*  After  judgement  by  default,  and  a  writ  of  inquiry  issued,  it  was  mo- 
for  the  pay  ved  to  set  aside  the  inquisition  upon  the  misdirection  of  the  under-sheriff;  and 

ment  of  It  M.  145.  That  interetl  opooa  bill  ornote  is  only  to  be  conaideredaa  damages  for  the  Ae^ 
theafDeaat.  tention  of  the  principal  money  ;  therefore,  where  a  prooiiBsory  noto  was  made  abroad,  and 
tbe  payer  did  not  toe  upon  it  nntil  thirty  yeard  afterwards,  and  the  jery  refuaed  to  giTe  ia- 
terett;  the  Coort  refosed,  on  motion,  to  increase  the  amoont  of  the  venlict  by  adding  oneh 
interest;  see  1  D.  It  R.  16.  Where  an  ogent  has  money  in  his  hands  belonging  to  bis  prin- 
cipal, and  parcbased  bills  of  eich^nge,  which  he  iodoraed  specially  to  the  latter,  #lio  at 
tbe  tim«  of  the  indorsement  was  dead,  bnt  tbe  agent  did  not  know  it;  held,  that  the  ad- 
ministrators of  the  principal  were  only  entitled  to  recover  interest  on  bills  accepted  after 
the  death  of  the  intestate,  from  the  time  of  the  demand  of  payment  made  by  the  admiais- 
trators,  and  not  from  the  time  thu  bill  became  due;  see  6  B.  It  A.  204.  Where  a  bill  is 
payable  at  a  specified  period  after  date  with  Kiwfnl  interest  for  the  same;  see  1  R.  It  M. 
881;  or,  bearing  interest;  see  1  Stark.  462;  Id.  607;  interest  is  to  be  calealated  from  tho 
date.  In  trover  for  a  bill  of  exchange,  the  jary  may  inclade  the  amount  of  interest  in  tbe 
daranges,  althoagh  there  is  no  mention  of  that  in  the  declaration;  see2B.  It  P.  650. 

*  Where  there  is  an  agreement  for  a  composition  for  tithes,  to  bp  paid  on  a  particniar 
day,  the  sum  to  be  paid  bears  interest  from  that  day;  bot  where  there  is  only  a  gesefat 
agreement  for  an  annaal  payment,  withont  specifying  any  time  for  the  payment,  no  uteresC 
it  payable;  see  Shipley  V.  Hi mmond,  6  Esp.  114. 

t  At  all  evenu  it  is  dear  that  it  U  not  recoverable  when  no  demand  has  been  made  oa 
him  for  the  repayment  of  the  deposit;  see  Lee  v.  Mann,  I  Moore,  481 ;  8.  C.  6  l^isDC.  4B: 
ThoDgh  it  may  be  obtained  under  a  special  coant  against  the  vendor  of  ao  esute.  If  he  is 
anabU  to  pvodnea  a  valid  title  by  the  day  appointed;  t9e  Ftarqah&r  t.  Farley,  1  Hsofe^ 
•2fr 
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aontended  Ihst  tnC^r«9t  began  |o  run  after  the  expiration  of  six  months  for 
whic)itfae  credit  was  given;  and  that  the  giving  of  a  party  ^particular  day  of 
payment  for  goo<ib  sold  and  delivered,  showed  the  intention  of  the  parties  to 
eoQsider  it  as  a  liquidated  debt  at  that  period,  and  made  it  competent  at  least 
ibr  the  jury  to  allow  interest;  and  he  referred  to  Mnuntford  v.  Willis,  2  B.  & 
P.  337,  where  the  vendor  was  held  entitled  to  interest,  under  such  a  contract, 
from  the  day  of  payment  given. 

Lord  Ellenborough,  C.J.  I  think  the  contract  only  meant  that  the  vendee, 
•1  all  eventa,  ahall  not  be  called  upon  for  payment  till  the  time  given;  but  it 
M  BtiH  a  contract  ^  the  sale  of  goods.  The  giving  of  interest  should,  I  think, 
be  confined  to  bills  of  exchange  and  such  like  instruments,  and  to  agreements 
reserving  interest.  See  vide  Harrison  v.  Allen,  2  Bing.  4. 
2.  Marshall  t.  Poole.  M.  T.  1810.  K.  B  13  East,  98.  S.  P.  Porter  v.- 
Palsgrove.  E.  T.  1817.  S.  P.  3Campb.  472.  S.  P.  Slack  v.  Lowell, 
M.  T.  1806.  C.  P.  3  Taunt.   167.  ' 

The  plaintiflfa  declared  on  the  common  count  for  goods  sold  and  delivered,  Bat  it  is  m 
and  the  proof  was  of  an  agreement  dated  "4th  of  August,  1809.  Bought  of  J.  <5o^«'*We 
&  B.  Marshall,  130  bales  of  cotton,  on  board  the  Hercules,  at  \5d.  per  lb.,  te  r^^t'^^g^j^ 
he  delivered  at  Liverpool  on  arrival.     Payment  in  bills  at  two  months,  in  teVaold  onder 
days  after  deKvery."     No  bills  were  given,  but  the  action  was  not  brought  till  a  contract 
after  the  bills  would  have  become  due.     The  officer  thought  that  a  debt  of  that  ^^r  bilb  or 
kind,  for  goods  sold  and  delivered,  would  not  carry  interest;  but  particularly,  "?'••  ***  **• 
aa  the  plaintiflT'a  had  not  declared  specially  upon  the  agreement  to  pay  in  hills,  fl^go^  ^ 
but  only  on  the  common  count  for  goods  sold  and  delivered;  and  the  jury  found  day,  and 
accordi&gly.     But  it  was  now  urged,  that   inasmuch  as  the  bills,  if  given,  the  iotoreat 
would  have  carried  interest,  the  plaintiffs  ought  not  to  be  in  a  worse  condition  inaacheaae 
fcj  the  defendant's  breach  of  their  agreement;  and  that  as  the  principal  money  ^^y  ^  '^ 
wae  recoverable  on  the  count  for  goods  sold  and  delivered,  that  would  also  cov- j^'^'J^^  "* 
er  the  anK>unt  of  interest,  which  was  merely  accessorial  to  the   principal  de-Qo,Qn,oQ 
ttiand;  and  the  case  of  Blocker  v.  Jones  was  referred  to,  where  the  Exche-  coont  for  '' 
quer  Chamber  allowed  Interest  in  a  similar  case  upon  a  final  judgment,  from  gobda  aold 
the  eervice  of  the  allowance  of  the  writ  of  error  untill  the  affirmance  of  the  *"^  deliTef 
jodgment,  though  in  that  case  there  was  a  special  count  on  the  agreement.         ^  g_  .. 

Lord  Ellenborough,  C.  J.     Interest  may  be  considered  in  this  case  as  parr   ^  -* 

eel  of  the  price  of  goods  sold  and  delivered;  if  they  had  been  paid  for  at  the 
time  of  delivery,  the  price  would  have  been  so  much  less;  but  being  to  be  paid 
Ibr  by  bills  payable  at  a  foture  day,  the. value  was  to  be  so  much  more,  Ln  pro- 
jMrtionto  the  interest  that  would  have  accrued  upon  the  bill  if  that  had  been 
given  according  to  agreement;  therefore  it  seems  to  me  that  the  amount  of 
BQch  interest  may  well:  be  recovered  on  the  general  count  for  goods  sold  and 
deKvered,  as  part  of  the  estimated  value  of  the  goods  to  be  paid  for  in  that 
laanaer. 

3.  BoTcv  V.  Warbtoton.  T.  T.  1810.  N.  P.   2  Carapb.  480. 

This  wftB  an  action  for  not  accepting  a  quantity  of  deals  purchased  by  the  And  nnder 
defendant  for  the  plaintiff,  to  be  i>aid  by  bill  at  four  months.     The  breach  of »  •P"^'?*  . 
contract  on  the  part  of  the  defendant  was  clearly  proved,  and  the  only  ques-^^^j^^  ^^ 
tion  was,  whether  the  defendant  should  be  allowed  interest  on  the  amount  of  fendaot  has 
tile  stipulated  price  from  the  time  the  bill,  if  given,  would  have  become  due.  or  haanot 
Lord  Ellenborough  was  of  opinion  that  interest  should  be  allowed,  and  directed  accepted 
it  io  be  added  to  the  damages.     Rule  was  moved  to  set  aside  the  verdict;  buttl*®  |oo^« 
the  Court. eaid,  that  in  either  way  the  vendor  was  deprived  of  the  use  of  money 
tp  which  he  was  entitled  on  a  certain  day;    and  that  interest  would  have  been 
allowed  had  the  bit!  been  given  but  not  paid;  it  would  be  unjust  and  absurd  to 
withhold  interest  where  the  purchaser  nld  from  the  beginning  broken  every 

part  of  his  contract.  '  Intere.tr.aa 

-     .     ■      ■  9tk,  Insurance.  not  be  re 

I.  KiiTGSON  V.  M^InTosh.  M,  T.   1808.  N.  p.  1  Campb.  518.  covered  in 

Thia  was  an  action  on  a  policy  ef  insurance^  and  the  only  question  was^  an  action  - 
whether  the^laiotiff  could  be  allowed  iitteretft.  oa  a  poliey 

VOL.  Xt  « 


4iB  INTSSEST.-^  TFkm  feourMt. 

for  tbe  ra        Tjori  fillenborough.     No  iq)erest  can  be  giren  in  such  a  case  bertt;  aIr 

•oTery  of    though  in  other  |^ce9,  proceeding  upon  frounds  which  I  do  not  presone  to 

the  lam  m  controvert,  they  do  give  interest.     But  I  cannot  adviiie  a  jury  to  allow  inter- 

**'*  *         est  upon  a  policy  of  insurance,  more  than  upon  bonk  debts,  and  in  alt  other 

cases  where  a  sum  of  money  is  (bund  to  be  due  from  the  defendant  to  the  plain- 

tiff.     I  dare  not  usurp  a  power  which  the  legislature  has  not  conferred  epoa 

me,  and  which  has  not  been  exercised  by  my  predecessors;    I  must  act  upoa 

the  law  as  it  stands;  whether  it  be  right  or  wrong,  I  cannot  take  apon  me  ti> 

change  it.     Had  the  money  been  payable  at  a  certain  day,  the  plaintiff  would 

have  been  entitled  to  interest;  but  upon  such  a  debt  as  this  I  am  of  opinioo 

that  he  is  not.     I  have  considered  the  subject  maturely;  if  I  am  mistaken,  I 

shall  be  glad  to  be  set  right. 

[  601  ]  2.  HiGGiNs  V.  Sargent.  M.  T.  182S.  K.  B.  3  D.  &  R.  C^I3y  S  C.  2  5|w 

&  C.  348. 
^^*mone^'      Action  of  covenant  on  a  policy  of  insurance,  datecl  lOlh  of  March  1819, 
l«  not  pais  whereby  the  defendants  covenanted  to  pay  to  the  plaintiflls  the  som  of  4,000/. 
titl  long  af  St  the  expiration  of  six  months  after  due  proof  of  the  death  of  a  person  named 
ter  ihat'iDie  Burton;   the  case  turned  upon  the  question,  whether  at  tbe  time  fbe  policy 
•flpolate^;  j^qs  effected.  Burton's  was  an  insurable  life.     The  jury,  by  direction,  having 
fbund  their  verdict  for  the  plaintiflT,  his  counsel  submitted  ibr  the  first  time, 
that  the  plaintiff  was  entitled  to  interest  upon  the  principal  sum  insured,  calci»- 
lating  the  amount  from  the  time  the  money  was  payable  untU  the  time  of  sign* 
ihg  judgment.     The  learned  judge  was  of  opinion  that  interest  was  not  recov- 
erable upon  this  instrument,  but  saved  the  question  for  the,opinion  of  the  Court, 
whether  he  ought  to  have  directed  the  jury  to  find  interest?  On  the  case  coow 
ing  before  the  Court,  it  was  in  support  of  the  rule  contended,  that  the  inter- 
est ought  to  have  been.foundby  the  jury  as  damages,  and  observed  that  the 
learned  judge  said  at  the  trisl,  that  if  in  point  of  law  the  plaintiff  was  entitled 
to  interest,  an  application  might  be  made  to  the  Court  to  increase  tbe  dam  9^ 
ges.     Baily  J.,  said:,  if  I  ought  to  have  directed  the  jury  to  give  interest,  then 
the  plaintiff  was  at  liberty  to  move  the  Court  upon  this  question.      Now  it  ie 
clear,  that  interest  was  recoverable  in  this  action.     This  is  specialty  debt,  tbe 
money  being  absolutely  payable  at  a  time  certain,  and,  therefore,  it  would  car- 
ry interest  in  point  of  law.      It  is  upon  this  principle  that  interest  is  payable 
upon  bills  of  exchanj^e  and  promissofy  notes,  though  they  be  not  specialtiee^ 
end  a  fortiori  interest  sums  upon  a  clear  specialty  debt.      Interest  is  not  due 
for  rent  in  arrear  ;  but  the  principle  upon  which  it  is  not  allowed  is,  because 
the  landlord  may  recover  his  rent  by  distress  and  ssle  of  the  tenant's  effects. 

Per  Cur.  We  are  of  opinion  that  the  judge  wcHildjioi  have  ^esn  warranted 
in|directing  the  jury  to  give  interest  on  the^principal  sum  in  tbi&cese.  Thft 
modern  doctrine  is  quite  decisive  of  this  question;  but  according  to  the  old  avV 
thorities  themselves,  it  would  have  been  very  difficult,  in  our  opinion^  to  sug^ 
port  the  verdict  of  the  jury  for  interest,  even  if  the  question  had  been  left  to 
their  consideration,  and  they  had  given  interest  upon  the  money.  It  b,  how- 
ever, sufficient  in  order  to  dispose  of  this  motion,  to  s,ay  that  according  to  mo- 
dern  decisions  tbe  judge  was  not  bound  to  direct  the  jury  to  give  mteresl. 
Ix)okinar  into  these  authrrities  it  will  be  found  to  have  been  clearly  established^ 
that  unless  interest  is  payable  by  the  usage  of  trade,  or  by  the  coe^ 
trsct  of  the  parties,  cither  express  or  implied,  or  other  ctrcumstaqces,  it  is  not 
payable  by  the  common  law;  and,  therefore,  the  jury  would  i^et  be  warranted 
m  giving  it,  except  in  the  case  we  allude  too  It  has  been  iiioeght  extremely 
'desirable  to  lay  down  some  general  rule,  which  should  remove  all  uncertainty 
in  the  exercise  of  the  discretion  both  of  judges  and  jurors  on  s^ch  question.  In 
t|?e  JV  Mi  Pr  us  case  of  De  Havilan#v.  Bbwerbank,  see  1  Campb.  N.  P.  40. 
Lord  Ellenborough  said,  "  I  want  very  much  to  lay  down  a  certain  rule  ree- 
r  cfv%  i  P®^**"S  ^^^  payment  of  interest.  I  recollect  some  extremely  capri-^ious  deter- 
[  602^  J  mmations  on  this  subject;  and  on  all  occasions  as  little  as  possible  should  be 
left  in  the  discretion  of  a  judge.  It  appears  to  roe  that  interest  ought  to  be 
allowed  in  c^ses  where  there  is  a  contract  for  the  payment  of  money  on  a  cer* 


lNT£RE8T.~0n  AfoiMy  had  ami  mMwi.  ^ 

Iflitt  dajy  M  ia  btlb  of  exchange,  fromisaory  notes,  &c. ;  or  where  there  hail 
beeo  mn express  promise  to  pay  interest;  or  where, it  can  be  proved  that  the 
tnooey  has  been  used,  and  interest  has  been  actually  ni«de.  Without  some 
restrictioiis  of  this  kind,  book  debts  might  be  allowed  to  bear  interest;  and  in 
every  action  for  work  and  labour,  or  for  goods  sold,  there  must  be  a  calculation 
of  what  is  due  for  interest  above  the  principal  debt.  Mr.  Justice  Bullf-r,  in 
one  iofltaace,  allowed  interest  on  policies  of  insurance;  but  I  believe  he  wa| 
there  thought  to  have  done  wrong.  My  great  object  is  to  have  a  fixed  rule, 
mod  to  exclude  discretion."  It  was  expressly  decided  in  Gordon  v.  Swan,  li 
£asly  419.  that  aUhoneh  the  money  is  to  he  paid  at  a  certain  day,  yet  the  non- 
fmyneat  of  it  on  that  day  does  not  ^^ivc  a  right  to  interest  from  that  period;  in- 
msoMtcli  as  there  must  be  some  contract,  either  express  or  implied,  or  some 
usage  of  trade,  to  give  it.  But  we  are  of  opinion  that  according  to  the  prin- 
eiplea  of  the  common  law,  interest  is  not  payable  upon  a  sum  certain,  payable 
at  a  given  day.  By  the  common  lavt  tb^  action  of  debt  was  the  only  mode  of 
recQvertag  a  sum  certain,  except  where  thbrd  was  a  breach  of  covenant.  When 
the  fMrtr  aned  in  an  action  of  debt,  it  was  in  the  form  of  a  writ  out  of  Chancery, 
by  wbjeo  the  defendant  was  stimmoned,  atid  commanded  that  he  riender  to  the 
fiakiliflrthe  debt,  or  show  cause  wKy  he  had  not  done  so.  If  the  defendant  paid 
Ibe  debt,  the  plaiBtiflT could  not  go  on  with  his  suit,  because  payment  of  the 
debt  woidd  t>e  an  answer  to  the  action.  Suppose  this  had  been  an  action  of 
debt,  the  payment  of  the  principal  money  would  have  bc.?n  a  valid  defence, 
mnd  wottM  prevent  the  recovery  of  interest,  because  the  interest  itself  is  no 
part  of  the  debt,  but  is  merely  elaittaed  as  damages  for  the  detention  of  the  debt. 
in  cases,  however,  where  the  interest  is  due  on  a  contract,  express  or  implied, 
k  Boaj  be  laid  for  a  part  of  the  debt,  and  payment  of  the  principal  sum  would 
be  BO  answer  to  the  action.  But  in  this  case  there  is  no  contract,  either  ex->> 
press  or  implied,  to  pay  interest,  and  consequently  it  could  form  no  part  of  the 
^bt;  attd  if  recoverable  at  all,  must  have  been  in  the  shape  of  damages  for 
the  detention  of  the  principal  money.  All  the  cases  referred  to  have  gone 
«ipoo  this  principle;  and  therefore  the  judge  could  not  have  been  Warranted 
in  directing  the  jury  to  give  interest  in  this  case.  If  the  plaintiffhad  pursued 
lua  remedy  in  an  action  of  debt,  he  could  not  have  recovered  interest  upon  this 
fBonej;  and  we  see  no  reason  why  in  an  action  of  covenant  he  is  to  be  placed 
in  a  better  situation.  It  is  not  requisite  to  decide  whether,  if  the  jury  had  give(| 
interest,  their  verdict  could  bo  sustained;  the  question  is,  whethel-  the  judge 
was  bound  to  direct  them  to  give  interest  ?  and  we  think  that  the  cases  referred 
to  are  deeiaive  to  show  that  he  would  not  have  been  warranted  in  so  doing.— 
itale  discharged.  ,     ^  ^ 

lOth.  Money  had  and  received,  L  ^"*  J 

I.  Walker  v.  Constable.  T.  T.  1798.  1  B.  &  P.  306.  inter««t » 

^SbHa  was  an  action  on  the  case,     the  first  count  in  the  declaration  stated,  „" 'J^cover 
(bat  the  piainttflf  had  contracted  with  the  defendant  for  the  purchase   of  an  ^i,!^  j^  ^,^ 
estate,  had  paid  a  deposit  of  860/. ,  and  had  incurred  a  considerable  expense  n  actioo  for 
ejumining  the  title;  that  in  consideration  of  the  premisses,  and  that  the  plaintiff  mooay  Iw4 
and  defendant  had  agreed  that  the  said  contracts  should  be  at  an  fend,  arid  the  "d  rec^'^^ 
mid  ioteaded  purchase  be  abandoned,  and  that  the  plaintiflf  would  receive  back  ^^> 
ym  aforesaid  pnrchase  money,  the  defendant  undertook  to  pay  interest  on  the 
deposit  money  from  the  time  of  its  being  advanced  to  the  time  of  its  being  re- 
paidy  and  also  the  costs  and  expences  of  examining  the  title.     There  was  also 
a  eonnt  for  money  had  and  received.     Plea  general  issue.     The  Court  wero 
of  optnioa,  on  the  anthorily  of  Moses  v.  Maiferlan,  2  Burr.   1805.  that  in  an 
action  for  money  had  and  received  the  plaintiff  could  recover  nothing  but  the 
net  aom  received,  without  interest. — Role  discharged. 

See  1  Blac.  6dd;  3  Burr.  19^1.  v.^. 

2.  Da  BsRHALfis  V.  Fulwr.  H.  T.  IB  10.  N.  P.  2  Campb.  426.  ^]^«»^  .^  .^ 

It  was  insisted  that  A.  was  entitled  to  interest  upon  8941.  16s.  9d.  from  the  ^^^  ^^^^ 
93rd  of  September  to  the  time  of  signing  and  final  judgment,  which  amounted  defeod«nt*s 
to  981.  ISs^    This  was  a  liifuidated  demand  pa/ment  had  been  requetted;  the  bsadi  Uf  a 


446  ;  INTEREST,— When  neoperM^ 

third  per    defendants  had  no  doubt  made  interest  of  the  mon^jr-     Th®  plaintiff  eattafal/ 

•on  exprew  ^Quld  haye   turned  it  to   advantage  had  if  been  duly  paid  to  him;    therefore, 

I  ^"^ Vff*    according  to  the  rules  ot  justice  and  of  law,  the  plaintiff  was  entitled  to  m 

jMimm  f  ^Qjjjpgjjgation  in  the  shape  of  interest  for  the  injury  he  had  suffered  by  the 

money  being  whhheld  from  him;    but 

Lord  Elienborough  decided  that  as  there  was  no  contract,  either  escprened 
or  implied,  to  pay  interest  in  this  case,  interest  could  not  be  allowed^  His  Iwd" 
ship  again  laid  down  the  rule  as  it  is  stated  in  De  HaviUand  v.  Bowerbaak  1 
Campb  50;  and  having  no  doubt  upon  the  point,  refused  to  save  it,  but  reques- 
ted the  Attorney  General,  if  he  thought  the  direction  erroneous,  to  bring  Ike 
flatter  before  the  Court.  The  judges  all  agreed  that  itftterest  ought  not  lo 
have  been  given.  Le  Blanc,  J.,  mentioned  with  disapprobation  the  ciroiiii»- 
stance  of  Mr.  Justice  Buller  having  allowed  interest  on  policies  ofinsuraoee, 
and  said  that  the  debt  being  liquidated,  ^as  not  now  the  rule  by  which  interuul 
was  recoverable, 

3.  Crockford  v.  Winter.  M.  T.  1807.  N.  P.  1  Campb.  129. 
And  the  eir     Money  had  and  received.     On  the  20th  of  November,  1790,  Aon  Wat«m 
^maUDce  made  her  last  will:  whereby  she  gave  and  bequeathced  500/.  three  per  cent. 
•    liavi"r"  consolidated  annuities  to  trustees  (of  whom  the  plaintiff  is  the  survivor)  in  traalt 
l>eeo*obunn  ^o  V^Y  *^®  interest  and  dividends  thereof  unto  her  daughter,  Elizabeth  Troup, 
•d  fraoda    wife  of  James  Troup,  during  the  term  of  her  .natural  life;  and  the  tike  sum,  m 
leotly  will  trust,  to  pay  the  interest  anddividendsthereof  unto  Ann- VVinter,  the  testatrix^u 
"h*  ^^^*    ^^^^^  daughter,  wife  of  William  Winter,  during  the  term  of  her  natural  lile{ 
r  iSOd^l  ^"^  ^po^  this  further  trust,  that  upon  the  decease  of  ea^h  x>r -either  of  them, 
t  L  ^^^  J  the  said  Elizabeth  Troup  or  Ann  Winter,  the  saidtrustees  should  aell  the  auU 
,  600L  so  given  to  each  of  them  for  life,  and  pay  and  'divide  the  .same  equaUy  10 

and  amongst  the  separate  and  respective  children  of  the  said  Elizabeth  Trovf 
and  Ann  Winter,  share  and  '  share  alike  as  they  should  severally  attain  their 
respective  ages  of  twenty-one  years.'  The  testatrix  died  soon  after  tnakiii^. 
her  will.  In  August,  1804,  Ann  Winter^  having  been  some  years  dead,  tho 
defendant,  her  son,  came  to  the  Bank  of  England,  and  claimed,  as  being  her 
only  surviving  ehild,  and  having  attained  the  age  of  twenty-one,  to  havo  iht 
500i.  three  per  cent,  transfered  into  his  name,  tie  was  told,- it  was  Deceapuiy 
|o  produce  a  certificate  of  the  mal-riage  of  his  mother  with  William  Winter,  A 
certificate  was  in  the  sequal  produced  accordingly,  purporting  to  be  signed  kf 
Rev.  William  Hague,  and  stating  a  mariage  to  have  been  celebrated  by  Iko 
Rev.  John  Hogarth,  on  the  1 1th  day  of  March,  47S2,  at  the  diapel  of  AJI 
Saints,  in  Newcastle-upon-Tyne»  between,  William  Winter,  of  the  pariak  of 
Clapton,  in  the  county  of  Northumberland,  and  Ann  Watson,  spinster,  of  the 
said  chapelry  in  the  presence  of  Robert  Longstaff  and  Margaret  Fitzpatrick, 
attesting  witnesses  to  the  register.  The  Bank  officers  still  requined  an  affida- 
vit of  the  genuineness  of  this  certificate;  upon  which,  William  Winter  the  fa- 
.ther,  went  before  the  Lord  Mayor,  and  swore  that  he  had  seen  k  copied  from 
ihe  register,  and  signed  by  Mr.  Hague,  A  regulfir  certificate  of  the  defettd- 
ant's  baptism  having  been  likwise  furnished,  the  stock,  was  transferred  inlo  Vm 
name,  and  he  soon  after  sold  it  for  284^  75.  6(2.  To  recover  this  sutti,  with  in- 
terest, was  the  object  of  the  present  action.  On  the  part  of  the  pleiotiffit  was 
proved  that  the  certificate  of  the  marriage  was  a  forgery.  William  Winter  tk« 
father,  bad  obtained  a  certificate  from  the  curate  of  All  Saints,  in  Newpautlo, 
regularly  taken  from  the  regis^ter  of  that  chapelry,  of  the  very  safiso  lenor; 
except  that  the  names  of  iho  parties  stood  John  Hastings  ,and  Ann  WflMMk 
This  he  had.  copied  with  great  nicety,  substituting  his  own  name  and  that  of 
Ann  Watson,  bis  supposed  wife.  The  plaintiff's  case  being  closed,  howoTer, 
there  were  various  contradictions  in  trfVevidence  of  both  the  witnesses;  mnd  tkr 
jury  found  that  there  had  been  no  marriage.  The  plainfiff  had  a>erdjetlbr 
the  produce  of  the  stook;  but   Lord  Elienborough  would  not  allo#  iatereat, 

•  Lord  Tenierden  bag  refafed  to  allow  the  gBneraA  qvettion  •f  whether  mfiTSII  k  pay- 
able under  a  connl  for  money  had  and  rsceired,  to  be  «s  tated  at  NiH  Priai;  see  8  €.  il 
•• 112.  « 
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MLjmmj  that  the  fraud  di4  not  tak«  this  case  out  of  the  rule  be  had  formel/ 
laid  dbwB* 

1 1  A.  Money  Lent,  [  ^06  ] 

CUltont,  Braoo.  H.  T.  1812.  K.  B.   15  East,  223.  S.  P.  Shaw  t.  Pic- 
Toas.  M.  T,  1825.' K.  B,  7  D.  &  R.  201 ;  S.  C.  6  B.  &  C.  7l5, 

Action  for  money  lent,  money  paid,  money  had  and  received,  and  also  upon  Intoratt  it 
•eeount  for  interest  doe  to  him  for  the  forbearance  of  sums  of  money  before  J*^^  1!''^^* 
then  lent  and  advanced  by  him  to  the  defendant,  and  paid,  laid  out  and  expend-  gj^n^^ 
ed  for  his  use,  and  had  and  received  by  the  defendant  to  the  use  of  the  plajntifi*,  ey  laiit» 
4rc«    It  was  stated  at  the  trial  before  jBayley,  Justice,  that  there  had  been  a  withosi  s 
nianing  account  between  these  parties,  in  the  course  of  which  the  plaintiff  had  contract  fbr 
lopplied  the  defendant  vrith  goods,  and  had  also  lent  several  sums,  at  different  ^^  P*/  .  ' 
tinws,  to  the  extent,  on  one  occasion  (as  it  was  now  stated  in  court)  of  lOOf.;  ^f^^'^* 
the  bahince  of  the  account,  however,  had  been  paid  by  the  defendant  to  the  ^^^^  ^  ^ 
plaintiff  for  the  goods  sold  and  the  money  lent,  but  not  for  interest  on  the  latter,  piM. 
which  balance  the  plaintifi*had  received,  saving  bis  claim  for  interest,  to  reco- 
ver which  this  action  is  brought;  and  the  learned  judge  directed  the  jury  to 
find  for  the  plaintitT  for  the  amount  of  the  interest  proved,  which  was  thirty- 
five  pounds,  reserving  the  question  for  the  opinion  of  the  court  whether  interest 
was  by  law  due,  or  could  be  recovered  in  such  a  case  ?  and  the  defendant's 
counsel  had  liberty  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit .     This 
motion  was  accordingly  made,  and  a  rule  to  show  cause  granted. 

Per  Cur.  There  was  no  evidence  of  any  course  of  dealing  between  the 
parties,  from  whence  it  might  be  inferred  that  interest  was  tacitly  agreed  to  be 
taken«  Lord  Mansfield  sat  here  for  upwards  of  thirty  years,  Lord  Kenyon  for 
above  thirteen,  and  we  have  now  sat  here  for  some  years;  and  during  this  long 
course  of  time,  no  case  has  occurred  where,  upon  a  mere  simple  contract  of 
lending,  without  an  agreement  for  payment  of  a  principal  at  a  certain  time,  or 
lor  interest  to  run  immediately,  or  under  special  circumstances,  from  whence 
a  contract  for  interest  was  to  be  inferred,  has  interest  been  ever  given.  The 
mere  form  of  the  count  cannot  make  any  difference  in  this  respect,  for  in  most 
eases  it  happens  that  a  plaintiff  may  either  frame  his  count  for  money  had  and 
received,  or  for  money  lent.  If  interest  were  due  in  this  case,  why  should  it 
not  alao  be  due  where  goods  are  to  be  paid  for  at  a  certain  day  when  that  time 
arrives?  as  Baron  Montague  in  one  case  is  stated  t6  have  held,  or  in  any  other 
cane  where  money  is  to  be  paid  f^t  a  certain  day.  Those  cases  press  closely 
opoa  the  present.  If  there  were  any  general  rule  for  interest  to  run  upon  the 
money  due,  why  should  it  not  be  allowed  upon  all  book  debts?  Juries  would 
give'  ear 'readily  to  such  a  direction;  but  we  dare  not  vary  from  the  practice 
which  has  long  prevailed  in  all  the  courts  in  Westminster  Hall.  If  it  be  fit 
that  the  whole  course  of  our  proceeding  in  respect  of  giving  interest  should  be 
recast^  tt*nMiat  be  doqe  by  act  of  parliament.  Where  one  directs  his  agent  to 
advance  money  to  another,  what  difference  can  it  make,  as  to  the  point  of  in- 
terest, whether  he  afterwards  counts  for  money  had  and  received,  or  for  money 
lent?  If  interest  were  demandable  generally  upon  money  due,  why  should  it 
be  thoittht necessary  to  introduce,  as  it  has  prevailed  in  practice,  a  particular  f  606  ] 
cooot  for  interest  agreed  to  be  paid,  where  the  law  would  have  given  it  with- 
Ottt  each  an  agreement?  But  in  fact  there  has  been  no  instance  of  its  being 
allowed  ezce^iipon  written  securities  for  the  payment  of  money  at  a  given 
time,  or  upon  an  express  or  implied  agreement  fyr  it.  The  judgment  of  Lord 
Mansfield  in  the  case  of  Robinson  v.  Bland,  and  of  the  eminent  judges  who  sat 
with  him,  shdw  that  interest  is  not  due  without  a  contract  for  it ;  for  they  would 
never  have  resorted  to  the  argument  of  intention  to  be  collected  from  their  giv- 
ing a  void  bill  of  exchange  in  order  to  support  the  claim  of  interest,  if  the  law 
wquld  have  given  without  upon  the  mere  loan  of  money.  Where  a  balaoeA 
has  been  settled  upon  an  allowance  of  interest  in  a  banker's  books,  that  is  an 
admission  by  the  party  of  a  contract  to  pay  interest  on  the  sums  advanced  to 
llim  by  the  banker.  The  cases  in  equity  also  show  the  understanding  which 
lias' prevailed  upon  this  subject,  not  only  in  those  courts,  but  also  inlM  coarte 
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briaWf  as  Lord  Alvanley,  wlien  he  was  master  of  th6  rolls,  states  in  Failtei^  ¥• 
Hutchinson,  that  he  had  received  the  rule  tl^ere  laid  down  from  Lord  Kenjoa 
tts  derived  from  the  practice  adopted  at  the  sittings  at  Ni9i  Prius.  It  was  mBJi 
indeed,  in  Blaney  v.  Hendrick,  that  interest  is  due  upon  all  liquidated  sums 
from  the  instant  the  principal  becomes  due  and  paytCble.  But  those  wonb 
must  be  taken  in  a  restricted  sense,  and  we  must  understand  by  tk^em  80cne-> 
thing  more  than  an  account  stated.  If  an  account  be  stated,  and  the  nature  ofthe 
transaction  be  such  as  to  afford  evidence  of  an  agreement  for  interest,  as  if  it 
be  shown  to  have  been  allowed  before  on  a  prior  settlement  of  accounts,  then 
it  may  be  warranted.  But  if  it  be  understood  as  extending  the  dclaim  of  inter* 
est  upon  money  lent  generally,  without  any  certain  time  of  payment,  or  Boy 
agreement  for  interest,  expressed  or  implied,  we  shall  expect  a  body  of  aotbcH 
rities  more  strong  and  consistent  than  has  yet  been  brought  forwards  before 
we  can  venture  to  say  that  it  is  allowable  by  law.  Hitherto  it  has  only  beea 
allowed  upon  written  contracts,  express  or  implied,  for  the  payment  of  intereat. 
If  it  be  fit  that  the  rule  should  be  carrie4  llsrtherj  it  must  be  Ac>ne  by  the  legla^ 
latiire.  '  " 

19/A.  Money  paid.* 
ISih.  Tender. 
lafcwsiis  Dent  t.  Dunn.  M.  T.  1812.  N.  P.  3  Campb.  296. 

Mi,  ia  fta     Action  on  two  promissory  notes  made  by  the  testator.     It  appeared  thai  til 
Zmbi«dftor^^^  year  1805,  after  his  death,  the  defendant  gave  her  agent  a  sum  of moaej 
a  isodar      ^^  ^^^  purpose  of  taking  them  up.     The  agent  went  to  the  plaintiff*,  and  offer- 
ha*  bmea     ed  to  pay  him  the  principal  and  interest,  on  having  the  notes  delivered  to  hi^il. 
mads,  evea  The  plaintiff*  having  then  mislaid  them,  could  not  comply  with  this  condition. 
^  **i/u     '^^  ftgent  afterwards  failed,  with  the  money  in  his  hands.     The  notes  trer^ 
■•to       ^'n<>t  discovered  till  a  short  time  before  the  commencement  of  this  action, 
r  ^0^  1       Lord  Ellenborough.     I  think  interest  ought  to  stop  from  the  offer  to  pay. 
Interest,  properly  speaking,  is  a  compensiition  agreed  to  be  paid  for  the  use  of 
money  forborne  by  the  lender  at  the  borrower's  request.     It  ia  more  ft'equent- 
|y  recovered  in  the  shape  of  damages  for  money  improperly  retained  by  tho 
debtor  contrary  to  the  request  ofthe  creditor.     But  in  neither  of  these  wayi 
can  interest  continue  to  run  after  an  offer  to  pay  the  principal,  upon  a  reason^ 
able  condition,  which  the  party  to  receive  it  refuses,  or  is  not  in  a  situation  to 
fulfil.  ^  f     ^ 

14.  ffork  and  labour, 
TaiLAWinr  v.  Thomas.  M.  T.  1789.  C.  P.  1  H.  Bl.  303  S.   P.  NsiLsosf  t. 

Hatward.  M.  T.  1818.  Ex.  9  Price,  134. 
Thajaty         .iA««um/)sti  for  work  and  labour:  the  common  money  counts.    The  caua# 
Sode  \iitor  ^"®  twice  tried,  and  on  each  trial  the  plaintiff* recovered  a  verdict,  on  the  lat- 
atc  IB  the    ^^^  ^^^  ^^^  amount  ofthe  money  advanced  by  him  [or  the  purposes  ofthe  elee* 
aatowit  of  tt<»n,  viz.  44/.  with  interest,  together  with  a  certain  sum  for  his  attendance.— 
tbair  ver     The  substance  of  the  evidence  on  the  part  of  the  plaintiff*,  as  it  appeared  on 
diet  io  aa    Lord  Ellenborough's  statement  of  it,  was,  that  the  defendant,  who  was   4 
***!i"^    member  ofthe  committee  at  Bristol,  for  carrying  on  the  elect  iotl  in  fkvourof 
^^^^^        Peach  and  Cruger,  had  taken  upon  himself  an  active  part  in  engaging  the 
plaintiff*  to  advance  money,  and  attend  in  collecting  voters  resident  m  London, 
and  conveying  them  to  Bristol.     On  the  other  hand,  the  defendant  endavour- 
ed  to  prove  that  he  acted  merely  as  the  agent  of  Peach  and  by  his  authority; 
lor  which  purpose  he  called,  besides  other  evidence,  two  witnesses,  Lediard 
and  Ewbank;  but  they  being  examined  on  the  voir  dirt,  Ewbank  said  he  had 
given  a  bond  to    Peach    for    payment    of  a    sum  of  money,    which*  it  was 
understood  between  them  was  to  be  applied  towards  irodemaifying  him  from 
the  expenses  of  the  election,  and  Lediard  acknowledged  that  he   had  entered 
into  a  written  agreement  to  the  same  efi*ect.     From  this  account  Lord  Ellen- 
borough  thought  that  they  were  interested  in  the  event  ofthe  cause;  inaamack 

*  Where  a  party  expended  money  at  the  dcairo  of  the  defeadant,  be  cannot  recover  la- 
tereit  in  the  aheence  of  aa  exproH  coatract  to  that  effect  zaee  Can  v.  Edwards;  8  StarlDi 
iUl  1  &  It  P.  467.  -    ...  -    .^ 
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tibjproettring  the  plabtifTtobe  nonsuited,  or  a  yerdict  against  him,  they 
woald  save  themselves  from  the  consequences  ofthis  action;  since,  if  he  gaio- 
ed  a  verdict,  as  the  defendant  wouid .  call  upon  Peach  to  be  reimbnrsed  the 
daaiagea  and  costs,  they  would  be  liable  by  their  engagements  to  Peach;  and 
if  the  plaintiff,  having  failed  in  this  action,  should  bring  another  against  Peach, 
they,  the  witnesses,   might  tender  to  Peach  the  amount  of  the  plaintiff's  de- 
mand, and  thereby  escape  the  coets;  for  if  Peach  should  proceed  against 
them  on  their  securities,  he  would  be  restrained  in  equity  from  having  execu- 
tion for  more  than  the  damages  recovered  by  the  Plaintiff  in  the  former  action., 
which  would  have  been  tendered.     Per  Cur,     In  this  case  there  was  no  evr? 
dence  at  all  o^her^  being  any  coroqiittee  who  had  money  of  their  own  contrib- 
iiling  to  pay  towards  the  expense  of  the  election^  on  the  contrary,  the  evidence 
on  the  part  of  the  defendant  proved  the  negative  of  that  proposition.    -There 
was  a  committee  managing  the  election  for  the  absent  candidate;  Mr.  Crqger; 
and  Mr.  Peach,  one  of  the  candidates,  has  an  engagement  on  the  part  of  Mr*    [  €08  J ! 
£wbank  to  pay  simply  a  sum  of  money ;  but  Ewbank  declares  that  the  considr 
eration  on  which  he  had  given  that  bond,  and  what  would  make  the  real  debt 
between  Peach  and  him,  was  the  application  of  so  much  of  that  sum  as  should 
be  necessary  towards  the  expenses  of  the  election,  in  relief  of  Peach,  the 
partner  of  Cruger.     The  other  witness,  Lediard,  entered  into  an  agreement 
which  he  states  to  be  of  exactly  the  same  effect,  for  the  payment   of  money, 
which  he  understood  to  be  for  the  election.     Now  th^y  seem  to  us  to  have  th« 
most  direct  interest  in  the  event  of  the  cause;  not  that  the  verdict  could  be 
evidence  on  which  the  money  could  be.  demandable  on  them,  but  in  the  per- 
suasion of  their  own  minds,  that  the  difference  of  the  cause  was  just  so  much 
to  them  in  Ihe  proportion  of  the  costs.     It  is  certainly  sufficient  from  th^  case 
in  Strange,  that  the  witness  think  himself  interested^  though  in  point  of  law 
there  could  be  no  recovery  against  him.     Now  if  he  discloses  the   nature  of 
his  interest,  and  honestly  says  what  that  interest  is^  according  to  his  own  con- 
ception of  it,  and  it  is  an  interest  which  by   immediate  and  necessary  conse- 
quence must  subject  him  to  the  costs  in  the  action,  it  would  be  strange  to  say 
that  it  was  indifferent  to  him  whether  the  defendant  or  plaintiff  recovered. — 
Certainly,  in  point  of  law,  these  ^ritnesscs  must  pay  the  money  due  on  their 
agreement;  but  it  is  equally  certain  that  Peach  would  have  execution  for 
more  thiin  he  coold  state  to  be  paid  by  him  for  the  expense  of  the   election.-— 
The  44/.  due  (o  the  plaintiff  Trelawney  is  money  advanced   towards  the  ex- 
j^oke  of  the  election.     In  case  he  recover,  the  obligation  to  pay  the  44L  and 
all  the  costs  ofthis,  and  the  other  action  attaches,  which  in  that  respect  be- 
came part  of  the  expenses  of  the  election.     If  the  plaintiff  had  been  nonsuited} 
they  might  have  tendered  the  two  sums  to  each,  and  thrown  on  him  the  costs. 
With  regard  to  the  questbn,  how  far  collateral  interest  in  the  rame  cause  will 
aflect  the  parties  so  as  to  reject  their  evidence,  we  are  at  loss  for  a  settled  and 
known  rule.     The  cases  have  differed  very  widely  upon  it.     As  to  the  ques- 
tioa  relating  to  ^he  interest  on  the  money,  we  remember  a  case  {^  Black,  761 ; 
3  Wile.  205.)  extremely  well,  where,  on  a  writ  of  inquiry,  the  jury,  on  assess- 
ing  damages*  found  interest  for  money  lent.     The  counsel  applied  to  set  asi^e 
that  inquisition,  on  the  ground  that  the  giving  interest  was  not  warranted  by 
any  precedent.     A  case  was  then  cited  from  Bunbury's  Reports  (Bunb.  1 19.) 
in  which  the  Court  were  of  opinion,  that  for  money   lent  interest  should  be 
recovered;  and  the  motion  was  refused     Now  money  laid  out  for  the  use  of 
another,  and  money  lent  to  him,  seem  to  stand  precisely  on  the  same  ground 
with  respect  to  reason,  justice  and  equity.'    As  far,  therefore,  as  interest  was 
assessed  with  resf  ect  to  the  liquidated  sum,  we  think  the  verdict  perfectly 
right,  and,  ought  to  be  sustained.     As  to  the  sum  for  day's  wages,  certainly  in 
our  apprehension,  no  interest  ought  to  be  allowed;  and  this  distinction  is  made 
in  the  case  of  Bunbory,  that  for  goods  sold  and  delivered,  or  work  and  labour, 
no  ioterest^ou^ht  to  be  allowed;  otherwise  of  money   lent.     But  there  is  | 
known  and  usual  method  of  remitting  damages  of  this  kind.     We  are  ther^ 
fore  of  opinion^ tly4  there  ou^bt  not  to  be  a  new  triah-rRule  discharged.  ^ 
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Where  mo  (a)  On  an  award.  ^ 

«y  «n  *  1.  PiNHORN  V.  TucKixGTON,  M.  T.  1813.  N.  P.  S  Caiifpb.  4^. 

balaDceof  Action  for  non-payment  of  money,  pursuant  to  an  award,  whereby  tbe 
JJJ^^'JIJJ^IJ  fetidant  was  ordered  to  pay  to  the  plaintiflTs  the  sum  of  1 ,950/.  doe  on  a  balance 
be  paid,  of  accounts,  on  the  21st  of  June,  181!2,  between  the  hours  of  eleven  and  twelve 
find  paid  on  at  Lloyd's  Goifee-house.  The  question  being  pot,  whether  interest  waa  r 
a  partiealar  verable  on  the  award  ?     Lord  Ellenborough  'held,  that  as  the  money 


penoBi  for  action  brought  open  it,  in  the  same  manner  as  it  has  been  held  they  may  do  m 

JJ**^?"    actions  brought  upon  regular  judgments;    see  Entwisle  v.  Shepherd,  2  T.  R, 

■ildinct     '^^'^  M'Luse  V.  Dunkin,  1  East,  436;  in  which  latter  case,1he  ii^tereat  given 


'iJd  V*  awarded  to  be  paid  on  a  certain  day,  interest  ought  to  be  allowed  frotn  that  daj 
fijj^/ If*  if  payment  was  then  demanded  at  the  place  appointed, 
■wlied  2.  HiLHousB  V.  Davis.  H.  T.  1813.  K.  B.  I  M.  It  S.  169. 

(here  on  In  an  action  of  debt  to  recover  a  sum  awarded  to  the  plaintifl^  by  a  jory^  vn* 
the  day,  it  der  the  43  Geo.  3.  c.  140.  and  48  Geo.  3.  c.  11.  as  a  compensation,  to  be 
oarriei  inter  nmde  by  the  British  Dock  Company,  for  an  injury  done  to  the  plaintiffii'  pn>- 
l^rd!^  perty  by  means  of  the  works  authorized  by  those  acts,  the  judge  directed  the 
So,  lib  per  i"''^  ^^^^  ^^^y  ^^S^^  S^^^  damages  for  the  detention  of  the  debt,  and  that  the 
able  on  a  natural  criterion  of  those  damages  was  the  interest  on  the  sum  awarded  bv  tlie 
Mtn  award  jury;  whereupon  the  jury  fbund  a  verdict  for  the  debt  and  damages,  whfco  to* 
e(}  by  a  jo  eluded' the  sum  awarded.  It  wi^  contended,  that  the  assessment  made  under 
ly  tfoder  a  f^  ^^  ^f  parliament  was  equivalent  to  a  judgment.  The  first  act  relating  te 
etatnte  di  ^^^^^  docks  gave  jurisdiction  to  the  sessions,  who  were  directed  to  enter  the 
oonpraea  judgment;  then  came  this  act,  which  gave  the  same  jurisdiction  to  a  judge  of 
^on  to  be    assize.     Here  the  jud^e  has  accordingly  pronounced  judgment,  and  that  jttdg^ 

Bfaileto  '   ment  is  conclusive.     The  jury,  therefore,  were  at  liberty  to  give  interest  ki  an 
peraoi 

tamed 

being  uken^x<^c®<^<l  the  penalty  of  the  bond,  and  therefore  could  not  have  recovered  ia 

down  Tor    the  original  action.     I*er  Cur.    The  jury  having  given  interest,  we  cannot  set 

tbepd^oso  their  verdict^  aside  without  being  satisfied  that  they  have  done  what  they  were 

of  pnblio    „oj  warranted  to  do  by  law.     But  therti  is  no  pcrsitive  rule  of  law  asainst  their 

meat*         S^^i>^S  Hiterest  on  a  sum  ascertained.  The  rule  of  law  is  affirmative,  that  where 

a  sum  is  ascertained,  and  judgment  afterwards  pronounced  thereon  in  a  court 

of  record,  if  an  action  of  debt  be  brought  on  that  judgment,  the  jury  may,  give 

interest  by  way  of  damages  for  the  detention  of  the  debt.     The,  only  question 

is,  whether  this  may  be  assimilated  to  the  case  of  an  action  on  a  jud^pnient?-— 

and  I  think  tt  fairly  may.     This  was  a  statutable  provision,  to  reKeve  the  eonif 

f  6lO  1  P°"y  ^^^  actions  for  damages  to  be  done  by  them  in  the  execution  of  the  act« 

Now  if,  in  this  instance,  an  action  had  been  brought,  the  plaintifi^  would  have 

recovered  damages  to  the  extent  of  the  injury,  and  had  judgment  for  those  da* 

mages;  but  the  legislature  has  appointed  another  course  of  proceeding — by  aa- 

sessment  of  damages  before  a  judge  of  assize,  who*  is  afterwards^  to  give  jiidj^- 

ment  as  a  sanction  to  the  finding  of  the  jury.     It  is  an  assessment  m  tmriham^ 

and  the  party  in  whose  favour  it  is  made  has  no  mode  of  recovering  it  but  by 

action  of  debt,  and  proceeding  to  judgment  in  a  court  of  record  upon  that  a^ 

s^ment;  and  then  he  may  go  on,  as  in  other  cases,  from  the  time  of  the  m-> 

oertatnment  by  the  jury  and  the  sanction  of  the  judge.     It  seems  marked  out 

as  a  stage  of  the  proceeding  corresponding  withthatof  a  judgment  recovered  in 

an  action;  and,  therefore,  by  analogy  to  that,  it  should  seem  that  the  sum  a»* 

certained  will  bear  interest. — ^Rule  discharged. 

3.  Lre  v.  Lingard.  E.  T.  1801.  K.  B.  1  Eailt,  401. 
When  a  On  the  S5th  of  August  last,  the  arbitrator  made  his  award,  whereby  he  di- 

certain  anm  reeled  the  defendant,  on  the  12th  of  November  following,  to  pay  to  the  plain- 
"  XT^^  ^*^  '  '^^ '  ^'  ^ ^^'  ^ ^'  '^^^  defendant  not  attending  as  required  to  settle  the  de- 
Sn  a  panic  *"®"^»  *^^  plaintiff  proceeded  to  tax  his  costs  befbre  the  master  at  149t,  and 
alar  day,  signed  final  judgment  on  that  day  for  the  said  sum  of  1  ,^001.  for  which  the  vei** 
and  jadg  diet  was  taken,  40$,  costs,  and  147/.  increased  costs;  making  together  l,S49l.; 
meat  ia  en  and  on  the  17th  of  November  executed  a  writ  offimfacidMy  indorsed  to  lew 
tmodapfbri^^l.Sf,  besideB  officer's  fee;  sheriff 'a  poundage^  and  ^herexpenMi;  wUel^ 
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«Mi  ef  I^tti.  Af.  consbted  of  the  feUowiof  items: — amomit  of  d^t  upon  the  that  nm. 
award,  1,07 W.  IBs.  Id. ;  interest  thereon  from  the  12th  to  the  26th  of  NoTeiii-  «•«■«»» 
hw,  II.  18f.;  costs  taxed,  149/.;  fierifacioM,  IS*.  Sd.;  teti  fieri  facias  y  lU.  ^\^^^J^ 
warrant  and  messenger,  St.  Sd.\  letters  to  the  under  sheriff,  and  postage,  S».  for  ihe  ia  ^ 
M.     In  addition  to  these  sums  he  retained  what  he  had  levied,  33i.  2^.  for  his  leraat  dim 
pooadage.     Thereupon  the  defendant  obtained  a  rule,  calling  on  the  plaintiflfoa* 
to  Arm  eiiuse  why  the  writ  of  fieri  Jacias  executed  in  this  cause  should  not  be 
aet  aside  with  costs,  and  the  money  levied,  and  poundage  thereoun  be  return- 
ed to  the  defendant.     Per  Cur,     There  is  no  foundation  for  the  additional 
ebai^  fbr  interest  on  the  sum  awarded.     Wherever  interest  is  intended 
to  be  given,  it  forms  part  of  the  damages  assessed  by  the  jury,  or  by  those 
who  are  substituted   in   their   place   by  the  parties.      Also  the  items  for 
riMriff 's  poandage,  and  the  other  fees  of  the  levy,  must  be  struck  out  of  the 
aeeoani;  the  defendant  b  not  liable  for  any  such  charges      With  respect  to 
the  principal  question,  we  do  not  find,  upon  reference  (o  the  master,  that 
tiiere  is  any  such  settled  practice  as  that  which  has  been  s*ipposed,  re- 
^htog  a  plaintiff,  fer  whom  a  sum  has  been  awarded  under  such  rule  of 
f^rence  as  the  present,  to  apply  first  for  the  leave'of  the  Court  before  he 
can  enter  up  his  judgment  for  the*  sum  so  awarded.     Upon  principle  it  ap?      , 
^eaffs  to  us  not  to  be  necessary.     It  is  oAen  a  matter  of  convenience^  and  in 
litrtheraDoe  oCjustice  at  Nisi  Prius,  where  matters  of  account  between  parties 
are  to  be  investiofated  to  refer  the  amount  to  be  settled  by  an  arbitrator,  who 
may  have  more  time  and  opportunity  to  make  the  inquiry,  and  arrive  at  a  pro- 
per cottcluflion,  than  a  jury  are  able  to  do:  a  verdict  is  therefore  taken  pro 
/^wme,  subject  to  the  award  of  the  arbitrator;  but  aOer  the  arbitrator  has  as^ 
cettained  the  sum  to  be  recovered,  such  sum  is  in  plage  of  the  verdict,  and  -  ^, ,  / 
must  be  considered  the  same  as  if  the  jury  had  originally  found  so  much  to  be  l  ^'  ^  1 
Aie;  and  then  all  the  same  consequences  ensue.     The  plaintiff  is  only  enti- 
tled to  enter  up  his  judgment  for  so  much,  and  the  sum  fbr  which  the  verdict 
iras  nominally  taken  cannot  be  considered  as  in  the  nature  of  a  penalty  fol*' 
which  the  plaintiff  is  entitled  to  enter  up  judgment.     If  the  jury  had,  in  the 
Urst  instance^  given  their  verdict  for  the  sum  awarded,  the  plaintiff  would  have 
been  entitled  to  enter  up  his  judgment  efler  the  four  first  days  of  the  ensuing 
term,  and  then  he  would  have  been  entitled  to  sue  out  execution  immediately 
afierward.     A  pause  is  allowed  for  those  four  days  to  the  party  to  whom  this 
Terdfct  was  given,  in 'Order  to  afford  him  an  opportunity  of  applying  to  the 
Court  to  rectify  any  mistake  which  may  have  been  committed.     Here  the  de- 
fendant has  had  the  benefit  of  a  longer  delay;  for  final  judgment  was  not  en- 
tered till  the  14tb  of  November.     The  award  was  in  the  place  of  the  verdict 
of  the  jury;  and  as  there  is  no  rule  of  practice  obliging  the  pftrty  to  apply  to 
the  Court  for  leave  to  enter  up  judgment  for  the  sum  awarded,  we  see  no  rea^r' 
son  for  making  su<5h^*a  rule  now.     Therefore,  subject  to  the  deductions  which 
have  been  n^ntioned,  let  the  execution  stand:  but  inasmuch  as  there  has  been 
an  excess  in  levying  more  than  the  defendant  was  bound  to  pay,  and  tp  reme- 
dy which  he  was  compelled  to  apply  to  the  Court,  we  think  he  is  entitled  to 

be  allowed  the  costs  of  this  application.  _  ^ . 

{h)Bond.  S°oeT. 

'    I.  PAftduHAR  V.  Morris.  H.  T.  1797.  K.  B.  7  T.  R.  1ft.  Ksdcpodl 

Debt  on  bond,  dated  on  e  day  certain,  in  the  penal  sumof  800/.,  condition- uoned  for 
ed  to  pay  !  ,1 00/. ,  but  no  day  of  payment  was  expressly  named,  nor  interest  re-  the  piiy 
served  in  terms.     The  defiendant  before  plea  pleaded,  obtained  a  rule  of  refer-  n»«n*  of  a  - 
enee  to  the  master,  grounded  upon  the  4  Anne,  c.  16.  s.  13.  to  compute  what  ^*JJ|J«VJ]JJ 
was  due  for  principal,  interest,  and  costs,  and  on  payment  of  the  same  to  stay  p,p^„yy 
the  proceedings.     The  master  doubted  whether  he  was  authorised  to  proceed  rMerved;* 
in  this  inquiry,  because  the  12th  section  of  the  act  speaks  only  of  "any  bond 
which  hath  a  condition  or  defeasance  to  make  void  the  same  on  the  payment  of 

*  8o  in  sa  action  on  a  bond  in  the  penalty  of  120/.  conditioned  for  the  repeyment  of' 
As  aam4  rain  with  lawfal  ifll'eresr,  interest  is  recoverable  l^^yOnd  the  penalty  fo  the  amooat 
of  thrdamaMs  laid  ui  ths  declaratioa;  aee  Nones  v,  Wibon,  1  R.  ft  M.  109, 
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a  resser  som,  at  a  day  or  place  certain;"  ai^d the  l^fa  aeoUon,  opton  trUcfa 

Bat  not  oh  rule- was  obtained,  is  eonnned  tOi"aoy  swch  bond."  t 

a  iui^e;  •        pg,.  Cur.     This  bond  is  payable  at  a  day  certain;  for  it  is  payabW  cm  ihm 

bond  ijirih   j      of  the  date,  no  other  time  being  mentioned  for  paynnent. 

one  a  pfenal  ^    ^j^^^^  ^  p^^^    jyj   rj.    j.gg    q   P.  I  B,  &  P.  537. 

I   612  1      It  was  moved  to  stay   proceedings  on  a  single  bond.     The   Court  wero 
clearly[of  opinion  that  no  interest  ought  to  be  eiven^  and  made  the  rale  abaolole* 
Interest  is  {c)  Mortgage  deed. 

T  eoTera  1.  Verney  V.  Iddings.  1817.  K.  B.  2  Chit.  Rep.  234. 

bie  in  debt      Demurrer  in  an  action  of  debt  on  a  mortgage  deed,  upon  a  covenant  there- 
®"  '  T^'^i    in  for  payment  of  886/.  and  interest,  alledged  to  amount  to  94(W.     The  apa^ 
ga^e  deed,  ^.^j  demurrer  assigned  for  cause,  that  940/.  were  alledged  to  be  due  and  ©jT- 
in^;  and  such  sum  could  not  be  due,  because  the  date  of  the  deed  as  showA 
was  the-20tb  of  January.     It  was  objected  that  an  action  will  not  lie  for  mter<> 
est.     Per  Cur.     This  is  a  general  demurrer,  and  you  must  abow  that  ao  judg-» 
ment  can  be  given  upon  the  declaration,  and  that  nothing,  can  be  recoTec^ 
ed.     The  demurrer  is  too  extensive.    .|f  (he  interest  is  uncertain,  the  Cowri 
will  only  ^ive  judgment  for  886/,,  and  thenjhere  will  be  an  applica|i.ei|  ip  Ih* 
Court  to  refer  it  to  the  master  to  compute  the  principal  and  interest,  and  the  in- 
terest will  be  given,  not  as  interest,  but  as  damages  for  the  detention  of  the  debt ^ 
and  so  the  interest,  if  uncertain,  and  therefore  cannot  be  recovered  aa  inleraity 
A  bond  re  ^^^^  ^^  made  certain,  and  reserved  as  damages, 
cited  that  2.  Orr  V.  Churchill.  E.  T.  1789.  C  P,  I  H.  BI.  227, 

A.,  having  A  bond  was  entered,  into  by  A.,  B.,  and  C.  to  D  ,  reciting  that  Ay  Inivipf^ 
received  received  from  D.  a  certain  sum  of  money  ..in  the  .£ast. Indies,  had  drawn  bills 
from  D.  a  of  exchang^e  there,  payable  to  D;  on  a  bouse  in  England,  and  that  the  obli* 
o?ir^iiey""  8°^^  ^*^  agreed  with  D.,  if  the  bills  should  not  be  accepted  and  pafd,  that  they 
in  the  East  would  pay  the  amount  thereof,  with  interest  from  th^  day  of  their  reap^ctiya^ 
Indies,  hhd  dates  by  way  of  penalty.  Lord  Loughborough.  We  are  all  agreed  in  tfaia 
drawn  bills  case,  in  whi^h  the  question  is,  whether  the  verdict  shall  be  entered  for  lb* 
^^®^  whole  sum,  at  which  the  damages  are  assessed,  by  the  consent  of  the  partiea, 

^J"^"f®  ^y  namely,  1,459/.,  or  1,275/.  16s.  Sd.,  the  difference  of  the  two  suroa  being  ow*- 
on  a  hoQse  i"S  ^^  ^^  computations  of  interest  from  the  date  of  the  bills  of  exchange?  It 
in  England,  was  argued  that  the  verdict  ought  to  go  to  the  full  extent,  becauseyby  agree- 
and  tb»t  ment  of  the  parties,  th(?  damages  were  liquidated,  and  that  this  was  moi  in  the 
the  obligors  nature  ofa  common  penalty,  but  the  damages  being  ascertained,  neither  a 
.^."!5^?!:  court  of  law  nor  of  equity  would  relieve.,  But  I  dp  not  go  on  the  deooouofr* 
the  bills  ^^^°  given  by  the  instrument;  for  whatever  .that  jnay  be,  ^i  thia  caae^  these 
shoald  not  could  not,  by  any  possibility  jiave  been  an  agreement  ^r  licpiidated 
be  accept  damages  which  can  only  be  where  there  has  been  an  engagement  for  the  per- 
^^'^"^pa'^formanceof  certain  acts,  the  not  doing  of  which  would  be  doing  an  injury  to 

that  they  g^^^  of  the  partijBs;  or  to  guard  against  the  performance  of  acta  which,  if  done 
wooid  pay  u     i      l     •    •     •  t  i  ^      •  /•    ■        t  >    ■ 

the  ainoant  ^^"*^  *^'so  be  injurious.     In  such  cases,  an  estimate  of  the  damages  may  foe 

thereof  made  by  a  jury,  or  by  a  previous  agreement  between  the  parties,  who  mav 
with  inter  foresee  the  consequences  ofa  breach  of  the  engagement,  and  stipulate  accord- 
est  thereof  ingly.  But  where  the  question  is  concerning  the  nonrpayment  of  money,  in 
^'Tfi.Ln  1  ^***<^"™stances  like  the  present,  the  law  having  by  positive  rules  fixed  the  rate 
J-  \r,  -r  of  interest,  lias  bounded  the  measure  of  damages,  gtherwise  the  law  might  be 
^pectlve '  ^^^^^^  ^y  ^^*®  parties.  It  may  often,  indeed,  happen,  that  the  damages  aua- 
daiosby  tained  by  a  party  contracting,  by  the  non-payment  of  the  money  at  the  tinifi 
way  of  pe  agreed  on,  may,  by  the  particular  arrangement  of  his  affairs,  be  greater  thaa 
nalty  on  the  compensation  recovered  by  computing  the  interest',  but  where  money  has 
tbebilltf  not  a  real  rate  of  interent  and  value,  the  other  party  is/iot  to  be  compelled  to  pay 
being  p^wl;  iDore  than  the  law  has  declared  to  be  such  rate  and  value.  In  this  traoaac- 
en  That  D.  ^'?"^  ^^^  money  was  not  a  loan  to  the  defendant,  tQ  remain  in  his  hands  in  In- 
was  only  dia^  and  to  be  re-paid  to  the  plaintiff  at  certain  stated  times;  but  it  was  paid 
entitled  to  merely  for  the  purpose  of  being  remitted  to  Kurope.  That  it  was  so  paid, 
recover  in  clearly  appears  froni  that  p^rt  of  the  agreement,  which  provides  that,  if  the 
terart  from  bills  wore  sent  back  unpaid  to  India^  the  fiipount  of  them  should  be  paid  to  tiie 
plaintiff  in  pagodas,  at  an  exchange  of  70  or.  for  each  pagoda,    and    IW,  pe 
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^nt.  interosty  which  mast  be  on  accoiMit  of  the  diflerence  of  exchange.— >  the  time 
Vfheif  the  ptaintiff could  not  procore  bills  on  the  East  India  Company,  he  had  ^^  ^^^'^  ^^ 
cfthera  on  a  pri? ate  house,  and  as  a  security  took  a  bond  from  the  defendant,  ^''".^"f 
with  two  other  persons,  to  answer  the  value  of  them.     But  for  the  reasons  "^^ 
we  have  staled,  we  think  that  the  value  might  be  calculated  from  the  times 
when  the  bills  became  due;  that  the  verdict  must  therefore  be  reduced^  and 
entered  far  a  leaser  sum. 

3,  DscHaMoiv  V.  Harrison.  T.  T.    1817.  C.  P.  4  Pric^,  282.  Aiid  m  it  is 

Declaration  in  debt  for  800/.,  on  a  covenant  (in  a  mortgage  deed  tor  secu- ^*®*^^^^  " 
ring'payment  on  a  future  day  certahi  of  that  sum  and  interest)  that  the  defendant  jt'^ed^ot 
would  pay  the  said  snm  of  8(XH.  with  interest  on,'  ^c;  breach,  thot  he  did  not,  be  averred 
nor  would,  pay  the  said  sura  of  800/.,  &c.     On  special  demurrer,  because  in  the  de' 
there  was  no  a?erment  that  the  interest  had  been  satisfied,  or  that  the  plain-  cUreiion 
tiff  abandoned  his  claim  thereto  ;  Ptr  Cur,  Notwithstanding  a  great  many  ^^\  ^^*  . 
cases  have  been  cited  in  support  of  this  demurrer,  we  think  them  all  ^^wtin- JJJJ^^j^^ 
l^uiahable  from  the  present;  and  that  the  objection  which  has  been  raised  by  have  beem 
St  is  oof  OB  any  ground  sustaiaable.  In  the  deed,  as  set  out  in  the  declaration,  paid. 
there  is  tKe  usual  covenant  that*  the  defendant  would  pay  the  plaintiff  the  sum 
ef  80CI.  and  also  something  more  at  the  same  time,  which  was  the  interest, 
mad  that  is  equivalent  to  a  covenant  to  pay  two  distinct  and  independent  sum^ 
of  money.     The  breach  is,  that  nevertheless  the  said  defendant  did  not;  noi^ 
would,  pay  the  said  sum  of  800/.  on  the  day  and  time  mentioned  and  appointed 
f«r  payment  of  the  same.  In  all  probability  the  interest  has  been  paid  down  to  the 
time;  afterwards  there  must  have  accrued  some  further  interest,  but  that  can 
be  recoverable  only  in  the  way  of  damages.     The  question  on  this  demurrer 
amounts  in  truth  to  this;  whether,  when  two  distinct  sums  are  due  to  the  same 
person  tin  the  same  day,  under  the  same  instrument,  he  may  not  sue  for  either; 
at  hie  eleetion;  or,  whether  he  is  therefore  necessarily  compelled   to  proceed 
for  both  in  the  same  action?     We  are  of  opinion  that  he  might  sue  for  either; 
and  IB  the  present  case  we  think  the  sums  are  completely  distinct  and  uncon- 
nected, Qotwithstanding  they  become  due  by  the  same  instrument;  and  that 
they  naay  therefore  be  separated  by  a  plaintiflT  who  sues  to  recover  them,6o  a« 
lo  be  made  the  subject  of  separate  actions.     The  decisions  that  liav4  beeb  ci^ 
ted  were  oa  aH  cases  were  the  debt  was  one  entire  detn'and;  and  we  agree  ^f  614  } 
that  where  that  is  so,  you  nnist  aver  in  your  declaration,  if  you  proceed  for  a 
pkrt  of  the  debt,  that  the  rest  has  been  satisfied;  as  if  in  this  declaration  in 
debt  for  too/.,  after  having  set  out  the  covenant,  the  plaintiff  should  have  gone 
on  to  state,  whereby  an  action  hath  accrued  te  Him  to  demand  and  have  of  and 
from  the  said  defendant  700/,: — that  would  have  been  an  obvious  and  palpable 
defect,  which  would,  undoubtedly,  have  t>een''  therefore  bad.     But  that  ie  not 
ao  here,  or  anything  like  it:  he  demands  strictly  the  integral  sum  of  800/.,  and 
that  is  a  good  demalid^  for  the  other  sum  is  distinct  and  separable,   and  need 
11^  be  deiMKuded  by  the  declaration,  or  shown  to   have  been   satisfied.     We 
«ie  tkerefore  of  opinion  that  this  declaration  is  properly  drawn.     It  certainly 
night  have  been  made  more  formal,  but  that  was  by  no  means  necessary; 
Ikerelbre  there  must  be  a  judsment  forthe  plaintiff. 

7d)  Replevin  bonds, 
ANOif .  T.  T.  18 1 1 .  C.  P.  4  Taunt.  30.  ^     '"«««■••* » 

Motion  for  ioteredt  upon  a  judgment  recovered  on  a  replevin  bond,  which  J|J,/*^®^®^ 
bad  been  given  on  a  distress  made  for  the  recovery  of  the  arrears  of  a  rent  ,epi^vin 
charge;  the  assignee  of  the  replevin  bond  had  recovered  the  amount  of  the  bood^ 
reet  due.    The  Court  held  that  interest  was  not  to  be  given  for  rent,  and 
veftised  tha  application.  ^ 

(C)  On  aacoRns,  judgements,  and  decrees. 

(o)  Decrees.  No  interest 

Abnott  V  Rebfern.  H.  T.  1826.  C.  P.  3  Bing.  36S;  S.  C.  2  C,  &  P.  88.  i«  Payable 

The  plaintiff  declared  in  assumpsit,  on  a  judgment  obtained  by  him  agamst  'P^".*JJf^ 
the  defendants  in  the  High  Court  of  Admiralty  in  Scotland,  by  which  the  judge  ^^^^^  f^^„j 
of  that  court  "  found,  that  by  accounts  made  up  by  the  plaintiifs,  there  was  ^  ^^^  ^ 
^   to  Urn  from  the  defendanU  a  balance  amoanUng  to  3S6{.  6s.  iterling,  and 
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coDtraet     decreed  and  ordained  the  defendants  to  make  payment  to  the  plaintiff  ef  Cli# 
5**^  '5      Baid  sum  of  236/.  6*.  sterling  accordingly,  wilh  interest  thereon  from  the   16lk 
which         ^^  3Vtarch,  1811  ^  till  paid;  with  the  sum  of  30/.  45,  2d  sterUng  being  the  aftodir 
wooldnot   fied  expenses  found  due;  and  also.  1/.  10«.   1  J.  sterling,  being  the  fees  of  e«r 
bear  inter  tracting  that  decree  and  stamp.^     There  was  also  in  the  declaration  the  usu^l 
Mt  bore.*    money  counts,  and  a  count  upon  an  account  stated.     Plea,  general  iMiie» 
The  defendants,  wholesale  grocers  in  London,  wishinpr  to  extend  their  trade  IQ 
Scotland,  employed  as  their  agent  the  plaintifiT,  who  lived  at  Lieth,  under  the 
terms  of  the  following  letter,  which  was  written  by  him  in  London:  ''  I  b«ve 
ho  objection  to  conduct  your  concerns  in  Scotland  should  you  approve  thereof^ 
by  a  few  lines  confiming  the  terms  below  stated;  viz.  I  ahall  make  a  point  of 
[  €15  ]  going  my  journeys  regularly  according  to  the  routes  led  with  you,  to  sell,  and 
;  call   at,  and  remit  regularly,  all  money  received  upon  such;  and  also,  will 

guarantee  one  fourth-part  of  such  sales,  and  allow  my  whole  commission  to 
atand  over,  for  the  purpose  of  making  up  any  deficiency,  if  any,  so  far  as  tho 
said  fourth  part  of  the  real  loss.  .  This  I  do,  upon  your  paying  me  one  per 
cent,  upon  the  whole  sales  made  in  Scotland,  or  goods  sent  by  your  house,  and 
one-half  per  cent,  more  upon  said  gross  amount,  as  ft  compensation  for^  said 
one- fourth  guarantee;  all  postages,  carriage  of  parcels,  &c.,  to  be  paid  by 
you;  that  is,  one-and-a-half  per  cent,  oil  the  whole  amount  ibr  commiasioa  and 

Suarantee.  At  London,  17th  of  September,  1608."^  In  1811  the  defendants 
iscontinued  their  business  in  Scotland,  but  the  plaintiffs  accounts  a«re  nel 
finally  made  up  till  .181  Ok  In  1818  he  obtained  upon  these  accounts,  in  the 
High  Court  of  Admiralty  of  Scotland,  the  judgment  set  out  in  the  declarer 
tion.  In  1819  he  commenced  the  present  action,  which  was  stayed  ioconae* 
^ence  of  his  not  complying  with  a  rule  of  the  ^efendantp,' calling  on  him  te 
give  security  for  costs,  he  being  out  of  the  jurisdiction  of  the  Court.  In  1825 
he  came  to  reside  in  London,  and  proceeded  with  the  action.  -The  Scotcb 
judgment  was  put  in  and  proved.  It  was  objected  on  the  part  ot  the  deleii* 
dant,  that  the  contract  on  which  the  plaintiflf.  sued  wad  made  in  England;  thai 
the  English  law  did  not  allow  interest  on  such  a  claim  as  that  which  had  arisea 
out  of  this  contract,  and  that  the  Courts  here  were  not  conqlu^lcd  by  the  judg- 
ment of  the  Court  in  Scotland.  The  jury  4hen,  under  the  direction  of  the 
Chief  Justice,  found  a  verdict  for  the  debt,  excluding  the  interest,  with  liberty 
for  the  plaintiff  to  move  to  increase  the  damages,  by  adding  thereto  auch  e 
sum  of  money  as  the  Court  should  direct  for  interest.  The  Court  held  th«l 
where,  after  the  creditor  has  endeavored  to  obtain  payment,  there  has  been  e 
wrongful  withholding  of  a  debt  arising  out  of. a  contract  which  does  not  carij 
interest,  the  jury  may  allqw  into  rest  in  the  shape  of  damages  for  unjust  detail 
tton  of  the  money.     But  jn  this  case  no  interest  attached. 

(6)  JudsmsniSf^English, 
1.  Thomas  v.  Edwards.  ^I.  T.   1.797.  Exch  3  Anstr.  804 
Interest  »       "Debt  on  Judgment.     It  was  referred  to  the  master  to  compute  what  was  due 
recoverable  for  the  debt  and  costs:  in  taking  the  account  he  refused  to  allow  intereat  o« 
®"  Vh^S    ^^^  judgment.     A  rule  to  show  cause  why  the  matter  should  not  be  referred 
meot  debt,  ^^^j^  ^^  |}^^  master,  with  directions  to  allow  interest.  •    It  was  contended  thai 
almost  the  whole  sum  due  on  the  judgment  was  for  costs;  the   allowing  inter* 
est  on  which  is  questionable,  14  Vin.  Abr.  458.  c.  9;  at  most  R  is  discretiona- 
ry in  the  Court.     The  Court  were  of  opinion  that  the  whole  debt  doe  pn  t^e 
judgment  carries  interest.  ■    .) 

Where  a  ^'  ^"5^^^  ^-  Storeld.  M.  T.  1823.  C.  P.  8  Moore,  41^;  S.  C.  1  Bing.36g. 
jadge  has  ^^^^.  ^^^  ^^  action  on  a  judgment  for  damages,  recovered  in  o^strnipsit^  upoQ 
*ade  a  &  special  agreement,  into  which  the  defendant  had  entered  as  surety,  for  th» 
rale  for  purchase  of  901,  oak  trees,  at  10/.  59.  per  load.  The  judgment  had  beea 
[  ^U  ]  suspended,  by  injunction  out  of  Chancery,  for  about  two  years;  and  after  the* 
"^J^S  P^  commencement  of  the  present  action,  the  defendant's  attorney  applied  le  a 

so  Bctioa         *  Where  a  Scotch  decree  adjodxcd  interest  to  be  paid,  bet  did  not  fix  the  tieie  Avm 
apon  a  which  it  wns  to  be  culrolated,  the  Coart  held,  tbal  it  Was  da  Table  fron  the  day  of  the  ciMK 

jadgmaat     »i«»J  «««  l  C,  &  P,  668;  S.  C.  4  Biag,  686.  7 
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JtoJge  «i  efaanib^rs  to  itaj  the  proceedings  in  the  aetion  on  payment  of  tho  *■;  o»Mump 
iwa  recovered  and  coita.     Sonne  question  aroee  as  to  the  plaintiff 'b  right  to  ***•  ^^^^  '* 
■tterest  on  the  jndgownt,  but  the  learned  judge  having  decided  that  it  waa  a  ^iJ^^'i'tte 
osM  m  which  interest  was  not  clainiable  on  the  judgment,  an  order  was  made  Coart  will 
lor  stajing  the  proceedings  on  payment  of  the  sum  reco^rered  and  costs  only;  not  set 
which  the  plainliff  accepted.     It  was  now  moved  for  a  rule  to  discharge  this  ^^^  the 
order,  and  allow  the  plaintiff  to  proceed;  contending  that  interest  was  due  on  ^^^^  iHt 
a  jadgmeot  for  damages,  where  the  damages  were  meant  to  cover  a  specific  ^S|||^?|^^ 
awn,  settled  hy  previous  agreement.     Per  Cw.     The  plaintiflf  should   have  ^^  racaiv 
vdbsed  the  suss  tendered  at  the  judge's  chambers  if  he  meant  to  persist  in  his  ed  ibs 
eiaim  Ibr  a  larger  sum. — Rule  refuMd,  iinewit  aa 

(c)  Judgnunis^  foreign.  J*  *»»  •» 

1.  ATKnraoif  v.  Braybrooke.  H.  T.  1816.  N.  P.  4  Campb.  380.  i,^jllli|/^ 

Aetion  on  a  judgment  of  the  Supreme  Court  of  the  Island  of  Jamaca,  and  i^turmt  m 
mtie  only  qaestioa  was  whether  the  plaintiff  was  entitled  to  interest  ?  qo^  Ut  g • 

Lord  Ellenborough.     This  judgment  constitutes  only  a  simple  contract  naial.ratej 
debt.     I  am  of  opinion  that  no  interest  can  be  allowed.  venibk  ea 

2.  DoRON  V.  O'RaiLLT.  WL  T.  1816  Exch.  3  Price,  350.  f«"«» 

On  error  in  an  action  of  debt  on  a  foreign  jndgment,  for  aa  entire  sum^''^|^|' 
plaintiff  had  reoovered  on  counts  for  the  balance  of  a  merchants  account  ibr  ^here  a 
fioods  sold,  monies  advanced  and  paid,  monies  due  on  hills  of  exchange,  and  writ  of  er 
&r  interest.     Per  Cur,     We  should  not  be  warranted  in  granting  this  applica-  ror  m 
tion.     In  those  cases  where  we  give  interest  on  judgments  affirmed  it  always  bronght. 
appears  on  the  face  of  the  record,  that  the  domand  of  the  plaintiff  bolow  is  of 
adelilthatbeare  wterest  of  oourse,  as  in  the  case  of  a  bill  of  exchange  or 
proBMBsory  note.     The  first  count  of  the  declaration  in  the  foreign  court  is  for 
goods  sold.     On  (hat  demand  no  interest  could  be  due,  and   therefore  none 
oi^ghtto  be  recovered.     Besides,  we  are  called  upon  to  do  this  on  facts  stated 
IB  an  affidavit,  which  would  be  a  mischievous  precedent;  all  those  facts  might 
he  ftlse,  and  if  they  should  be  so,  the  party  who  is  to  be  fixed  with  them  can 
have  no  opportunity  of  contradicting  them.  r  R\t  1 

(d)  On  recogmisanee  of  bail,  L  "*•   J 

AnoN  H.  T.  1813.  C.  P.  4  Taunt.  723. 

It  was  moved  fin*  interest  on  the  affirmance  in  error  of  a  judgment  obtained  ||°  j|*o^|^ 
em  a  recognisance  of  bail,  in  the  Court  of  King^s  Bench.     The  Court  refused  r«cognis 
it  en  account  of  the  difference  between  the  form  of  the  recognisance  in  the  aDce  of 
Court  of  Ktng'e  Bench  and  that  in  the  Common  Pleas^  being  in  tiie  King's  bail,  nter 
Bench  confined  to  the  amount  of  the  debt.  ^  "  ^ot 

(e)  Verdict.  ST''*'* 

Sarrold  v.  Reeve.  M.  T.  1828.  Exch.  8  Price.  682. 
This  was  an  application  for  a  rule  to  compute  interest  and  costs,  on  a  sum  In*«f««*  " 
recovered  by  verdict,  up  to  a  given  period*  during  which  the  plaintiff  had  been  ^^^  ^^ 
delayed  by  every  possible  expedient  and  proceeding  for  two  years  and  a  half,  ^erable  oa 
ihade  on  an  afl^davit  stating  the  circumstances,  and  which  made  out  a  case  of  a  ▼•rdiet« 
unparallelled  delay  and  vexation,  by  which  the  plaintiff  was  put  to  an  expense 
io  costs  of  upwards  of  1,000/..  in  an  action  on  bills  of  exchange.     It  was  ad- 
mitted that  the  application  was  novel  in  practise  but  it  was  submitted  to  be  rea* 
aonable  and  just  under  the  extraordmary  circumstances  disclosed  in  the  affida- 
vit on  whidi  it  was  founded.     The  Court,  however,  refuaed  the  motion. 

IV.  REMEDIES  FOR  THE  RECOVERY  OF  INTEREST. 

!•  Herries  v.  Jamibso:?.  E.  T.  1794.  K.  B.  5  T.  R.  553. 

On  a  writ  in  debt  for  l|P66/.,  plaintiff  declared  for  1 ,000/ ,  borrowed  by  de-  ^f^^^ 

Ctndaot  of  plaintiff^  and  on  a  second  count  for  66/.,  and  for  interest  of  money  ^^^y  ^ 

lant  by  plaintiff  to  defendant.     Defendant  pleaded  in  abatement  of  the  writ,  uitafsw* 

*  And  iaaa  aetion  en  so  Iri4i  jadgmsnt,  ths  qaeition,  whether  any  and  what  Intorsst  is 
reeevrabla»  ti  a  qaestioa  for  the  jary»  atider  all  the  circomfltaneee  of  the  case*  and  ia  'd^ 
eiding  this  qae^tloii  they  will  have  to  coosider,  whether  the  plaiatiff  haa  taken  proper  etepa 
to  fiiM  hit  debtor,  and  I'ollow  np  bis  jadgment  by  an  ezecBttoOy  or  whether  he  naa  been 
gaUty  of  laebse;  C.  h  F.  a76. 
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tiiat  ''the  said  sum  of  monej  in  the  said  writ  meotioned,  And  thereby  aopposedl 
to  be  borrowed  from  plaintiff,"  was  borrowed  by  defendant  and  othersjaM^et 
by  defendant  separately.     On  demurrer,  because  this  plea  answered  i»ly  one  oT 
the  causes  of  action  (that  mentioned  in  the  first  count),  the  Court  held  the  plea 
bad;  but  that  debt  will  lie  for  interest  of  money.  -  n 

2.  Beresford  V.  Birch.  T.  T.  1824.  N.  P.  1.  C.  kP.373. 
Biterert  The  plaintiff  claimed  a  sum  of  money,  together  with  interest,  at  the  rate 

due  from  ^f  gQ/^  pg^  cent,  in  pursuance  of  the  statue  49  Geo.  3.  c.  1 .  s.  4.,  which  eaacCSy. 
dfltinninc^'^^^^  if  the  assignees  of  a  bankrupt  shall  retain  in  their  hands,  or  otherwise  eoH* 
a  batao^  pW  ^^^  ^heir  benefit,  any  money,  part  of  the  bankrupt's  estate,  contrary 'to 
divitibto  that  act,  and  the  5th  Geo.  3,  c.  30.  they  shall  be  charged  io  their  acooants,  itfr 
among  the  terest  at  the  rate  of  30/.  per  cent,  per  annum  on  all  money  so  retained,  for  the 
oroditora*  f^jj^^  \^  jg  g^  retained,  contray  to  the  said  acts,  and  that  the  cammissioners  shall 
Movored   ^^•'"g®  ^^^^  assignees  with  such  sum  accor<]|ingly. 

in  auump      Abbot,  C.  J.  I  think,  in  order  to  charge  a  man  with  interest  at  201.  per  cent. 

Hi  on  the   there  should  be  a  count  framed  upon  the  act.     If,  indeed,  it  applies  to  the  case 

eommen     of  an  action,  and  is  not  merely  directory  as  to  what  is  to  be  done   when .  th6 

connt.         matter  is  beft>re  the  commissioners,  I  should  think  it  a  case  for  5/.  per  cent. 

I  618  J  interest.     But  this  interest  at  20/.  per  cent,  is  in  the  nature  of  a  penfiAty;  and 

I  think  you  roust  declare'  specially  as  for  a  penalty.     If  the  commissioners  ha4 

settled  an  account,  and  charged  the  defendant  with  such  interest,  then  the 

case  would  have  been  difierent.  ^ 

3. V.  EbMUNDs.  M.  T.  1815.  C.  P.  6  Taunt.  346. 

^^T'^r^'a       Motion  for  interest  of  the  affirmance  in  error  of  judgement  which  had  paaa- 
qviry  is  ex  ^^  against  the  defendant  by  default  in  the  court  below,  in  an  action  upon  m 
•cotod,  ia   special  undertaking  of  the  defendant,  who  was  an  attorney,  in  consideratioa 
torMtoaghtof  the  plaintiff's  countermanding  notice  of  trial  in  a  certain  cause  to  pay  on  er 
to  he  allow  before  the  first  day  of  June  the  sum  of  64/.,  and  the  taxed  coetsof  that  ac- 
^*h!r^^^^  tion.     The  sheriff's  jury  on  executing  the  writ  of  inquiry  in  -this  case  had  not 
rales  aTolT  S'^^^  interest.     It  was  said  that  it  was  their  practise  never  to  gt^e  interest  up- 
served  at     ^°  ^^®  execution  of  writs  of  inquiry,  which,  however,  the  courts  agreed   to  be 
the  Coort    erroneous,  and  observed,  that  the  question  for  their  guidance  was  not  whether 
of  West      tho  plaintiff  had  recovered  interest  at  the  trial  to  recover  interest,  and  upon 
minster,      this  instrument  they  thought  he  was.     It  was  the  province  of  the  Court  only  to 
carry  on  in  aid  of  the  verdict,  after  the  time  of  the  trial,  the  giving  of  interest 
which  the  jury  cannot  give  for  the  subsequent  time,  because  it  has  not  t^ea 
elapsed;  but  if  the  plaintiff  was  entitled  to  take  interest  at  the  trial,  though  th^ 
jury  did  not  aptually  give  it  him,  the  Court  would  give  it  now;  and  as  the  lao^ 
dertaking  made  the  money  payable  on  a  precise  day,  like  a  note  or  a  bill^  thej 
made  the  rule  absolute. 


XnUrloetttors  Sutrfiments*   See  tit.  Judgmeni. 

XntetrOQatOrfeS.     See  tit.     witness, 

XlCtrttSfon.     See  tit.     Right,  Writ  of 

UttlunXt.    See  tits.     Affidavit;  Affidavit  to  hold  to  batl^  JSrrest;  Amftn^/ 
Costs;  Error;  Judgment;  Venue;  Witness^  •  -^    .  i 

1,  Clements  v.  Waller.  H.  T.  1768.  K.  B.  2  Burr.  2154. 
^••"o*  by  This  was  upon  a  writ  of  error  from  B,  R.  in  Ireland,  where  judgment  had 
ofl^'lk^n  been  given  for  the  plaintiff  Waller,  lessee  of  Dr.  Baldwin,  late  provost  of  the 
IB  Ireland  College  of  Dublin,  in  an  action  of  covenant,  brought  there  by  Mr.  Waller, 
'  msst  re  against  the  executors  of  Dr.  Baldwin;  and  the  plaintifThad  taken  his  judgmeat 
['  619  ]  against  the  executors  cfe  6(mw  proprtia.  The  facts  were,  that  Dr.  Baldwin^ 
serve  oMra  the  late  provost,  had  made  a  lease  to  Mr.  Waller,  his  executors,  admini^tFe« 
than  a  tors,  and  assigns,  reserving  the  rent  to  Dr.  Baldwin  and  his  successors;  and' 
{b^Tra  ^^  Waller  had  covenanted  to  pay  the  rent  to  Dr.  Baldwin  and  his  successors.  Dn 
lae  ai  The*  ^.'*^^'^»''»  ^^  ^^^  other  hand;  had  covenanted  for  himself  and  his  snccesaora, 
perU  of  tlie  7^^^^  Waller,  his  executors,  administrators  and  assigns,  to  warrant  and  deleod 
lesM.        ^^  premises  against  himself  and  his  successom.     The  rent  reserved  was  lesi^'' 


• 

Aan-Uie'noi0l^  of  the  true  yearly  vidae  of  the  Mate  fSemfeed  by  ilie  le^ie.*-^ 
Dr.  Baldwin  died;  Sr.  Andrews  succeeded  him  as  provost,  and  brought  hit 
irjectcnent  against  Waller,  the  lessee,  and  evicted  him;  whereupon  he  brought 
this  action  agi^inst  the  executors  of  Dn  Baldwin,  upon  Dr.   Baldwin'^  cqvqih' 
ant.     They  craved  oyer  of  the-lea^,  and  pleaded  the  act  of  the  Irish  parlia- 
ment of  10  &    11   C.   1.  c.  3.  a.  2.  which    gives  power  to  governors  of  co^ 
leges,  &c.  to  demise  for  twenty  one  years,  reserving  so  much  yearly  rent  or 
profits,  or  more  at  the  peril  of  the  lessees,  who  shall  take  the  same  as  the  moier 
ty  of  the  true  value  of  the  said  lands,  &c.  {commumbus  annis)^  at  or  immediate- 
ly before  the  time  of  the  making  such  lease  shall  amount  unto.  To  this  plea,  the 
plaintiff  Waller  demurred;  and  the  Court  of  King^s  Bench,  in  Ireland  gave 
judgment  for  him.  Upon  which  the  executors  of  Dr.  Baldwin  brought  the  pres^ 
entwrtt  of  error.     The  question  now  litigated  wasj  whether  the  action  could 
be  maintained  against  the  executors  of  the  late  provost,  upon  his  covenant  for 
himself  and  his  successors,  to  warrant  and  defend.  Sec,  in  which  covenant  his 
executors  were  not  named  ?     The  court  held  the  lease  void. 
2.  Rax  V.  Johnson.  T.  T.  1805.  K.  B.  2  Smith,  691 ;  S.  C.  6.  East,  583.     T«>  •»  io 
This  was  an  indictment  acainst  the  defendant,  one  of  the  Judges  in  the^*^^™!"^ 
Court  of  Common  Pleas  in  Ireland,  for  a  libel  which  had  been  published  here  j^  £*  *|^^  j 
in  England,  in>Cobbet's  Weekly  Register,  in  letters  upon  the  affairs  of  Ire*\he  defend' 
land,  ifader  the  signature  of  Juvernat,  anjl  whicl\  conveyed  in  strong  and   aer-  ant  oannet 
Tous  language,  a  very  direct  censure  upon  the  conduct  of  the  Lord  Lieutenant  plead  th«rs 
of  Irelaikl,  Cord  Hardwicke,  and  the  Lord  Chancellor,  Lord  Kesdale,  and^^*'"' 
also  upon  one  Alexander  Marsden,  Esquire,  a  secretary  of  st&te,  and  ^^^^^^*y^i^ 
The  information,  which  was  very  long,  it  is  not  necessary  to  set  out.  It  "charged  UqI^^ 
that  the  defendant  "unlawfully  and  maliciously  devising.and  intending  to  move  covrtseom 
Imd  incite  the  liege  subjects  of  our  said  lord  the  King,  to  the  hatred  and  dislike  of  petent  in 
cue  said  lord,  the  King's  admtnist  ration  of  the  government  of  this  kingdom,  and  Ireland  to 
to  insinuate  and  c^kyse  it*to  be  believed  that  the  people  of  that  part  of  the  Uni«||^^|^  °^ 
ted  Kincdoin  of  Great  Britain  and  Ireland,  called  Ireland,  were  oppressed,  ^nd  ibat'be 
agrieved,  and  injured,  by  our  said  lord  the  King's  government  of  the  said  part  waa  bom 
of  the  United  Kingdom,  and  to  traduce,  defame  and  vilify  the  persons  employ*  andcommo 
ed  by  our  said  lord  the  King  in  the  administration  of  the   government  of  the  rant  there 
said  part  of  the  said  United  Kingdom*  and  especially  the  Right   Honourable  *|.  ^**®|?'°* 
Philip,  Earle  of  Hardwieke,  our  said  lord  the  King's  Lieutenant-General^j^|^^f^||^ 
and  Governor  of  the  said  part  of  the  said  United  Kingdom,  and,  the  Right  this  plea 
Honourable  Joha  Lord-Redesdale,  our  said  lord  the  King's  Lord  Chancellor  doea  not 
and  Keeper  oi  the  Great  Seal,  and  one  of  his  most  honourable  privy  council, show  a  ja 
of,  and  for  the  said  part  of  the  said  United  kingdom,  on  the  5th  day  of  Novem-'f''^'^^***" 
ber,  inthe  forty*fourtliyearofthe  rsiign  of  our  sovereign  lord  George  III. yJ^°**J^^®* 
by  the  grace  of  God  ofihe  United  Kingdom  of  Great  Britain  and   Ireland,    i   q^QT 
King,  Defender  of  the  Faith,  at  Westminster,  in  the  county  of  Middlesex/ 
unlawfully  and  malicibusly  did  compose,  write,  publish   and  print,  and   cause 
§nd  procure  to  be  composed,  written,  published  and  printed,  a  certain  scan* 
dalous  and  malicious  libel,  in  the  fonn  of  a  letter,  entitled  Affairs  of  Ireland, 
comatnittg  therein  divers  scandalous  and  roalicios  matters  and  thincrs,  of,  and 
concerning  the  said  part  of  the  said  United  Kingdom.:  and  the  people  thereof; 
and  our  said  lord  the  King's  government  thereof;  and  also  of  and  concerning 
the  said  Philip,  Earl  of  Hardwicke,  so  being  such  Lieutenant  and  Governor  as 
aforesaid,  and  the  said  Lord  John  Redesdale,^so  being  siich  Chancellor  and 
Privy  Councillor  as  aforesaid;  and  also  of  and  concerning  Alexander  JVLarsden, 
fsqotre,  then  and  there   being,  one  of  the  undersecretaries,   in  the  office 
•f  the  chief  secretary  of  the  said  Philip,  £arl  of  Hardwicke,  so  being  such 
Lieutenant  and  Oovernoi*  aforesaid,  that 4s  to  say,  in  one  part  thereof,  accord- 
ing to  the  tenor,  and  effect  following:"  (here   followed  the  libel',  which  waa 
written  with  all  the^keenness  and  poignancy  of  a  satirist^  who   either  did  not 
know  or  fearjessly  regarded  the  law),  t-  It  is  unnecessary  to  state  it  at  length, 
hut  the  aflS^t.of  it  w.2is  as  foilows:  '^With  more  wit.tlian  either  discretion,  or,  ti, 
be  hoped,  triAb,  the  writer  compared  the  administration  of  Ireland  to 


460  IRELAND. 

t)ie  Tfo|«n  hone,  wMch  thoof  h  made  of  wood  itmi£,  eoQtuli«d  wiftio  il  t 
destined  tP  be  the  means  of  ruining  the  country  to  which  it  was  sent."  TIm 
conclusion  of  therindietu^ent  was  in  the  ordinary  form.  Upon  this  indiettnent 
being  found,  a  warrant  waf  issued  by  Lord  fiUenboroi;^,  G.  J.,  for  the  ap- 
preheosioD  of  the  defendant  in  Ireland  under  the  statute  44  Geo.  S.  c*  92.  by 
▼irtue  of  which  lie  was  taken  into  custody;  and  upon  an  habeas  corpus  beisg^ 
Redout,  his  case,  was  argued  in  Ireland  before  the  baron  of  the  Coort  of  Ex<* 
chequer,  the  judges  of  the  King's  Bench,  thejudgea  of  the  ^ComnoD  Pleae, 
-  i^nd  the  Lotd  Cbancejlor,  aasisted  by  the  Master  .of  the  Rolls,  when,  after 
much  debate,  and  with  a  difference  of  opinion  amongst  the  judges  of  each 
cpart,  this  case  was  deemed  within  the  act.  By  consent  of  the  Attomey*Geii- 
eral  of  Ireland,  he  was  discharged,  upon  his  undertaking  to  enter  an  appear- 
ance here  ore  the  last  day  of  £aster  term,  and  plead  according  to  the  coarse  of 
the  oourt  to  the  indictment. 

.'  Lord  Ellenborough  C.  J.,. observed,  it  is  objected  to  the  plea  that  it  is  hh* 
sufficient  in  respect  of.  not  showing  what  court  has  jurisdiction  to  try  the  o^ 
fence,  and  that  it  iamqunts  to  an  argumentative  plea  of  not  guilty.  In  support 
of  this,  the  Doctrioa  P]acitandi^S34.  has  been  cited  j  which  is  a  book  of  great 
authority  upon  questions  of  pleading,  and  also  what  has  been  laid  down  hy 
Lord  Mansfield,  in.Cowp.  170.  namely,  that  ^n  every  case  of  a  plea  to  the 
jurisdiction  ofth^Kins's  coort,  you  mast  show  a  more  proper  and  sufficient 
foniffl  for  the  trial  of  the  matter  in  question,  for  if  there  be  no  other  mode  of 
trial,  that  alone  would  give  the  » King's  court  jurisdipti^n^  and  in  Kiolock'0 
"  '^  case,  Foster's  Grown  Law,  10.  it  is  said  that  th^  matter  x>f  such  a  plea  as  this 

[  6^1  J  nay  he  givea  in  evidence  upon  the  general  issue.    By  the  counsel  for  the  de^ 
fendant,  the  necessity  of  thus  putting  it  on  the  general  issue  is  denied;  and  il 
i»  argued  that  it  is  not  necessary  in  this  case  to  show  a  paiticalar  place  of  trial 
in  this  country,  because  of  the  total  want  of  jurisdiction  in  any  court  here,  and 
the  impossibility  of  any.  such  ^aqurfr  or  pisce  of  trial  existing.     But  this   very 
admission  goes  to  show  that  the  plea  is  bad;  for  if  that  cannot  he  done  which 
is  required  by  the  general  rules  of  pleading,  the  consequence  is,  that  the  mai- 
mer relied  upon  cannot  oust  the  court  of  its  jurisdiction,  but  is  matter  to  bei*c 
ken  advantage  of,,  either  upon  a  plea  in  bar,  or  a  ptea  of  not  ^ilty.' '  The  reo* 
ord  admita  the  crime  lo  have  been  committed  in  Middlesex,  and  the  propo8i4 
tion  in  effect  is  this;  admitting,  that  the  crime  was  committed  in  MiddlMOZ,  t 
Aill  insist  that  I  am  not  punish al>le  by  any  court  of  this  part  of  the  United 
Kingdom,  though  I  cannot  show  that  I  am  amenable  to  any  other.     ThJei 
therefore  cf^rries  its  own  reflation  with  it,  upon  the  authority  of  Lord  Alfaoa* 
l6eld  tov  which  may  be  added  that  of  Lord  Hardwicke,  1  Vesey,  SOS.  itf^her 
oase  of  the  Earl  of  Derby  agamst  the  Duke  of  Atbol.  That  was  a  bBl  filed  for 
a  discovery  concerning  the  general  title  to  the  Isle  of  Man,  and  to  haTo  rritef 
relative  to  certain  rectories  and  tithes.     The  defendant  pleaded,  itf  general 
pb  the  jurisdiction  of  the  court,  that  the  Isle  of  Man  tlas  an  ancient  kiii§« 
dom,  not  part  of  the  realm,  though  belonging  to  tbe  crown  of  Great  Britaio^ 
and  that  no  lands,  &c.  there  ought  to  be  tried  or  examined  into  here,  deasand- 
>Dg  judgment  whether  he  should  be  put  to  answer  further.    The  Ld«  Chancel^ 
Ipr  said:  '^  This  comes  to  be  of  great  consequence  to  all  the  courts  in  £ng« 
land;  there  are  two  general  questions  on  this  plea;  ]st;*  Whether  the  plea  is 
§ood  in  point  of  form?  not  a  trifling  %in;   for  if  the  objection  thereto  on  the 
part  of  the  plaintiff  be  right,  it  is  materid  to  (he  nature  of  such  pka.-^ 
2dly,  Whether  eood  in  substance  ?     As  to  the  fint  it  is  objetsted  for  the  plain- 
tiff, that  although  it  is  shown  in  the  negative,  and  alleged  that  this  court  haa 
no  jurisdiction  over  the  Isle  of  Man,  and  that  it  is  not  to  be  tried  here,  jet  it 
is  not  shown  in  the  affirmative  what  other  court  has  jurisdidtbn,  or  that  there 
are  courts  in  the  Isle  of  Man,  holding  plea  thereof;  and  the  rule  is  insisted  on 
that  whoever  pleads  to  the  jurisdiction  of  one  of  the  Kind's  Superior  courts 
of  general  jurisdiction  must  show  what  other  court  has  jurisdiction."     I  am  of  < 
that  opinion,  and  that  for  tbe  want  thereof,  tbe  plea  is  bad,  and  ought  not  to  to 
allowed,  if  nothing  more  is  in  the  cOm^  as  it  is  expressly  laid  dowtt  m  £  H^ 
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7.  17.  a;  and  Doctrina  Placitandi,  234.  and  is  agreeable  to  the  general  rule 
of  pleas  of  this  sort  as  in  pleas  of  abatement,  wherein  it  must  be  shown  the 
plaintiff  may  have  a  better  writ.  The  reason  of  this  is,  that  in  seeking  for  his- 
right,  a  person  is  not  to  be  sent  every  where  to  look  for  jurisdiction,  but  must 
be  told  what  other  court  has  jurisdiction,  or  what  other  writ  is  proper  for  him; 
and  this  is  a  matter  of  which  the  court  where  the  action  is  brought  is  to  jqdg^ 
There  are  not  many  authorities  on  this  head,  but  in  the  old  books  of  entries 
the  form  of  pleading  is  so;  and  the  opinion  of  Popham,  C.  J.  in  ..Yelverton, 
13;  andFitz.  Ab.  tit.  Jurisdiction  concerning  Wales;  and  although  Ld*.  Vau- 
gban  may  have  denied  that  to  be  the  law,  he  was  a  very  strong  Welchman,  as 
appears  throughout  his  argument,  in  which,  though  there  is  a  gveat  deal  of 

food  and  aseful  learning,  yet  it  never  was  delivered,  though  intended  to  be  so.^ 
t  is  said  to  this,  that  the  Court  ought,  in  this  case,  to  take  notice  of  what  is 
the  jurisdiction,  and  the  matter  of  fact  is  shown ;  and  it  is  likened  to  the  case 
of  inferior  courts,  wherein  it  is  sufficient  for  the  defendant  to  plead  that  the   L  ^^  I 
cause  of  action  arose  put  of  the  jurisdiction  of  that  court.     But  I  cannot  put 
tbis^  wl^ich  is  a  superior  court  of  general  jurisdiction,  in  whose  favour  the  pr 6h!^' 
si^mpfion  will 'be,  that  nothing  shall  be  intended  to  be  out  of  its  jurisdiction 
which  is  not  shown  and  alleged  to  be  so,  upon  a  level  with  an  inferior  court  of 
limited  local  jurisdiction,  within  whose  jarisdiction  nothing  shall  be  intended  to 
b^  which  is  not  alleged  to  be  so;  1  Saunders,  74.    I  was  desirous  to  be  inform- 
ed how  the(  pleas  wei^e  in  this  court,  which  are  looser  than  at  law;  and  no  case 
has  been  cited  ftf  which  the  plea  to  the  jurisdiction  of  this  court  has  not  given 
it  to  another.     And  afterwards,  in  speaking  of  this  case,  Ld.  Hardwicke  says: 
^  I  would  not  be  understood  as  havmg  overruled  the  plea  on  the  affirmance  qf 
general  jurisdiction  over  the'  Isle  of  Man;  but  the  plea  was  to  the  jurisdiction, 
^hotit  averring  to  what  court  the  jurisdiction  belongs,  and  you  must  always 
show  where  the  jurisdiction  rests."     If  the  circumstances  attending  the.  caae^ 
of  the  present  defendant,  namely,  that  of  his  birth  in  Ireland  before  theXJoion,'^ 
and  bia  residence  there,  as  stated  in  the  plea,  have  the  effect  of  rendering  him 
not  answerable  for  such  publication  to  any  forum  in  £ngland,  it  must  follow 
from  its  being  no  crime;  for  it  rests  npon  this,  that  he  owed  no  obedience  to 
tlie  laws  of  this  country;  and  that  owing  no  such  obedience,  he  ought  not  to  be 
punished  for  the  breach  of  them.     But  such  a  defence,  if  it  is  available  in  law 
ID  any  forum,  is  matter  of  absolute  bar,  and  the  plea  ought  not  to  have  been 
i»  tbe  preaeDl  fortUy  btit  it  might  be  taken  advantage  of  upon  the  general  issue. 
Smdgtaent, — ^That  the  defendant  shotild  plead  over  on  the  morrow,  which  was 
afterwards  altered  to  judgment  ofrespciideat  ouster  instatUer. 

\^  • 
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er;  Froeen;  Sh^fifa, 
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I.    UPON  A.  DISTRINGAS.     See  tH.  Distriisg 


II.    FEIGNED.     Sec  tit.  Feigned  Issue: 

III.  Ijpon  pleadings, 

(A)  Definition  of.* 
(B)  Different  kinds  of. 
^  (a)  In  law.t     (5)  Infact.l 

(C)    t)F  ffBVE^AL  UaUES  IN  ONE  CAU8E.§  " 

(D)  Form  of, 
f  ^4  ]  1.  Wilkes  v.  Wood;  M.  T.  176?.  K.  B.  2  Wils.  203. 

Where  pro     This  was  a  proceeding  by  bill  against  the  defendant,  which  was  6l  Easfer 


c< 


eedings  in  i^Vm  tftst;  and  in  Trinity  term  (he  defendant  pleaded  the  general  issue,  wbcre* 
^mnion      — „  (^^^  ^^^  j^jj^e^j  that  tern»;  the  paper-book  of  the  isstte  had  been  dcliv^ 
bm  t^ere    ered  to  the  defendant's  attorney,  whereby  the  whole  proceedings  in  this  cattse 
made  up  in  appear  to  he  of  Trinity  term,  without  any  conHnuance  from  Easte?  or  TrmRy^ 
Trinity       or  any  alias  prout  palely  which  was  contended  to  be  irregular,  this  beuig  a  pro- 
terra  with  ceeding  by  bill  of  Easter  term;  and  therefore  it  was  now  moved  that  tbeisaue^ 
oot  a  con    ^  delivered,  may  be  set  aside  for  this  irregularity.     On  showing  cause, 
^he'iZ^l/''     ^'^  ^«**-     This  is  a  nice  objection;  it  is  a  mere  matter  of  form;  an^  we 
from  one     ih ink  the  continuance,  or  o^i«  proul  paid,  are  not  necessary  in  the  lasue- 
term  to  the  paper;  it  may  be  entered  at  any  lime  upon  the  Rolls. — Rule  discharged, 
dther,  it  •  ^^  -^^^  „  defined  to  be  a  enigle,  ceriain,  and  material  point,arising  oatof  tboaU^a 

was  holden  liong   ^r  pleadings  of  tbe  plaintiff  and  defendant.  Co.  Lit.  126.  a.;  bat  U  moreconmoA* 
Bol  irrega    \j  gignifica  the  entry  of  the  allegationa  or  pleadings  ihemselvea. 

lar,  be  ^  ^^  iasae  in  law  arises  out  of  a  demarrer;  see  Tidd,  778.  8lh  Edit.  «_.^ 

^•°if  k  *  ^"  *■*"**»  '"  ^**^''  "  ^"'^  triable  by  jury,  either  npon  ntil  titi  reecr^t  or  afMta  ^feaC- 

might  be     j^gg  concluding  to  the  eoantry. 

entered  on  §  ip^^  ^^  ^pro  iasoea  are  sometimes  joined  in  tbe  same  caase;  aa  whore  iho  4efeMaat 
the  roll  at  demurs  and  pleads  to  different  counts  of  a  declaration,  or  the  plaintiff  demurs  and  replieft 
any  tiote:  ^Q  different  pleas;  or  where,  in  an  action  a<rainst  two  or  more  defendants,  they  appear  by 
dTffei-chl  aliornies,  and  sever  in  pleading;  Chiity,  PI.  irt>t.  1.  p.  629,  &c  In  these  cases 
there  is  only  one  trial  of  the  issues  in  fact;  and  the  jory  who  try  them  aases  tho  damagav 
for  tbe  whole  cause  of  action,  or  against  all  tho  defendants,  absolotely,  if  tho  other  nsaoa 
hfLve  already  been  determined  in  favour  of  the  plaintiff,  or  otherwise  conditionally,  prow* 
ded  judgment  shall  be  aAerwards  gi\  en  for  him. 

H  In  the  issue  there  sfiould  be  an  entry  of  the  declaration  and  subaequeat  pleaiingi  pre- 
faced in  the,  K.  B.,  with  a  memorandum,  stating  the  exhibiting  of  the  bill,  and  that  there 
are  pledges  for  the  prosecution  of  it.  The  reason  for  a  memorandum  is,  that  proceeding 
by  bill  were  formerly  considered  as  the  bye  business  of  the  eonrt;  Gilb.  C.  P'  47."  And  it 
varies  in  four  cases.*  1st.  When  the  issue  is  of  the  same  term  in  wbteh  theeaaae  of  nelioft 
accrued.  2ndly.  When  it  is  of  a  term  subsequent  to  tho  caoso  of  action,  bnt  of  the  anme 
fbnp  with  the  declu'ration.  Srdly.  When  it  is  of  a  term  subsequent  to  the  doclaratieo,  and 
with?n  four  terms  after.  4thiy.  When  it  is  more  than  four  terms  after  the  declaration.  1a 
the  first  case,  the  memorandum  is  special,  stating  the  bill  to  hoTO  been  ishHiitotf  oft  a  par* 
ticular  day  in  term,  aAer  the  cause  of  action  accrued.  In  the  aecond  case,  it  state*  the  Bill 
to  have  been  exhibited  on  the  first  day  of  the  term  in  which  the  declaration  was  delirerad. 
in  the  third  nnd  fourth  crses,  it  pursuen  tho  fact  but  with  this  differdnce,  th^  i^  the  mird 
case,  the  term  of  exhibitinir  the  bill  is  referred  to  as  last  past,  and  in  the  foutfib,  as  in  vcertain 
year  of  1191  Kihg's  reign;  1  Paund.  40.  (1.);  2  Saiind.  1.  (1.)  If  the  pleahe  of  a  lertfTsubsf- 
qbcnt  td^ihe  declaration,  iho  i^sue  by  bill,  in  ihe  King's  Bench  contains  .the  entry  of  an  iropar- 
Uince,  which  weliave  seen,  nnte  lit.  Impnrfnnce,  is  general  or  upecial.  When  a  special  imparw 
mnco  is  necessary,  to  enable  the  defendant  to  plead  any  particular  plea,  it  mnyt  be  entered 
in  tbe  issue;  but,  oiherwit^e,  (ho  bntry  of  a  general  imparlanci:  is  suro^ionl;  and  it  is  not  ne- 
cessary to  enter  more  than  one  imparlance,  though  sevoral  terms  have  intervened  betweea 
the  declaration  and  the  plea.  When  tbe  replication  is  of  a  ternii  subsoqusnt.tofthe  plea,  it  ie 
usual  for  the  clerk  of  tho  papers  to  insert  continuances  in  tho  paper-bonk;  but  this  does  not 
seem  to  be  necessary:  1  Co.  75.  There  is  no  imparlance  roll  in  the  Kings  Bench.  But  m 
the  Common  Pleas,  when  an  origlanl  is  octnnlly  issned  in  the  first  instance  (which  however 
is  seldom  the  case),  or  the  proceedings  ore  by  bill  filed  against  on  Attorney  ormember  of  iWe 
House  of  Common;  if  tho  defendant  bd  entitled  to  an  impailanco,  it  is  entered  oa  a  roll 
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ft,  MoRKis  V.  PcGH,  T.  T.  1762.  K.  B.  1  Blac.  512;  S.  C.  S  Burr.  1S4I.     I  635. 1 
Trover  for  a  mare,  which  Pugh  hired  of  the  plaintiff,  and  sold  to  Harwood,  .Wh*B  the 
the^olher  defendant)  on  the  SIst  of  March.     The  declaration  was  of  Easter '**"•  "^ 
term  which  besran  the  8th  of  April;  and  no  evidence  was  given  of  a  demand  Jeriii*a?^ka 
from  the  plaintiff*  to  Harwood  till  the  9th  of  April*  whereupon  the  counsel  caiwe  of  ac 
«br  Che  defendant  insisted  on  a  nonsuit,  there  being  no  conversion  till  demand  tioa  arose, 
and  refusal,  as  the  mare  still  continued  in  the  possession  of  the  defendant.  i^«re  mant 
The  plaiatiflT  then  proved  that  the  writ  was  not  sued  out  nor  served  till  the  2nd  ^f  '  "P^ 
of  May,  long  after  the  demand  and  refusal.  raodom"^ 

Lbrd  Mansfield  at  first  inclined,  that  the  detention  before  action  brought,  becaase'a 
coupled  with  the  demand  and  refusal  alter,  amounted  to  a  conversion  ab  initio,  general 
However,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  B.  R.,  womoran   • 
whether  the  verdict  should  not  in  respect  of  costs  be  entered,  as  if  it  had  been^™ '•J^" 
fbond  for  the  defendant,  the  mare  being  agreed  to  be  delivered   immediately.  ^?     f  ^h' 
The  Court  agreed  if  the  piaintiflT  had  declared  on  a  special  day  in  the  term,  or  i^,^  nod 
I  had  entered  a  memorandum  on  the  roll  that  the  action  was  brought  on  such  a  the  wri^  ' 

C  ^y  ia  iJie  lerm,  it  woald  have  cured  this  defect.  may  be  j^rd 

S.  Got  v.  KiroaiNEa.  T.  T.  1780.  K.  B.  2  Stra.  1271 ;  S.  C.  1  Wils.  171,   ^"ced  to 

Aasauk  and  battery*     The  defendant  pleaded  son  assault  demesne.     Tried  f**?^  ^^^'^ 
before  Justice  Foster.     The  defendant  failed  in  proving  his  plea;  then  ^be'S'^l^'-i 
plaintiflf  went  on  in  his  evidence,  and  proved  an  assault,  made  on  the  27th  of)^„^  where 
October,  and  the  memorandum  in  the  record-is  of  the  first  day  of  Michaelmas  in  a  aimilar 
lerm,  being  the  23rd-of  October;  but  the  day  of  the  assault  laid  in  the  declare-  ease  the 
tioniatiie  19th  of  the  same  October.     It  was  insisted  at  the  trial,  that  thef'*^^^^^ 
'        plainltff  ought  to  be  nonsuited,  as  not  having  proved  any  assault  before  th^  pJaio^d  ^f 
comnoencement  of  the  suit;  but  the  judge  refused  to  call  the  P^amtifT,  and  ^^*^  'Jx^ 
ll^ere  was  a  Yer4ict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court.  defendant'i 

eiiHed  the  Imparlance  roll,  which  is  nude  up  of  the  «erm  the  ori<^ina1  writ  is  rctumablo  or  bill  pl«a  of  torn 
filed;  aod  contiiias  an  entry  of  the  declaration  or  bill,  and  of  the  defendsnt's  appearance  atsault  de 
thesetOp  wjUi  the  ^ruyer  or  grant  of  on  iniparUinr>e.     After  the  declaration  or  imparlnnce,  if  mesne,  it 
thei|0  be  one,  the  pleadings  are  next  copied,  in  tlteir  proper  order  ^bcginningcach  wifh  a  new  was  held 
iinffi  and  imder  them  the  clerk  of  the  papers  is  directed  to  write  the  names  of  the   counsel  eoffioient, 
^  whoa  they  are  signed,  as  weU  on  tue  part  of  the  plaintiff  as  of  the  defendant;  R.  C.  18  ftodtb^ 
Cm.  2L  K.  O.     Formerly  if  there  had  been  a  plea  in  abatement,  upon  which  a  respondeat 
ottster  was  awarded,  aod  aAerwards  the  defendant  had  pleaded  in  chief,  it  was  necessary  to 
«ater  the  plea  in  abatement  and  judgment  of  respondeat  ouster,  in  making  up  the  issoe,  a« 
well  as  the  plea  an  chief:  1  Salk.  &;  and  where  tney  were  entered  in  the  plea  roll,  but  omit- 
led  in  the  record  of  Nisi  Prius,  the  Court  on  that  ground  arrested  the  Jud^ent,  ilie  record* 
of  Nisi  Phusnot  appearing  to  be  in  the  same  cause;  1  Ld.  Raym.  329;  Garth.  447;  5  Mod^ 
3d9;  12  Mod.  189.  S.  C.     AAerwards  a  rule  was   made  in  the  King^s  Bench,  that  ibrtha 
future,  a  copy   of  the  plea  in  chief  only  should  be  delivered  and  paid   for;  7  Mod.  51;  1 
Balk.  5;  and  agreeably  thereto,  where  the  plea  in  abatement  and  judgment  of  respondeat 
ookter  weri*  omitted  in  the  plea  roll,  the  Court  held  the  omission  to  be  immaterial,  particular- 
ly ae  the  defendant  had  accepted  aiid-paid  for  the  i^sue;  3  Burr.  16*2.     In  the  Common  iPIeas 


term  with  the  declara' ion,  it  merely  contains  &  transicript  of  the  pleadings,  afier  thoplacitti; 
l»egifimng«acfa  witk^  new  line,  witlvout  any  memorandum  or  imparlance;  but  when,  llje  issue 
U  of  a  sttbseqaent  tprm,  a  memorandum  is  perfixed  to  the  decliration^  and  tlio  entry  of  a^ 

iioparianee  to  the  plea.  -        .        .        u-  i.   i. 

♦  After  verdict,  where  there  has  been  a  general  memorandam,  by  which  t^e  caase  of 
melMD*  appears  to  haVe  arisen  after  the  action  brought,  it  has  been  allowed  te  be  rectified^ 
by  an  eiamioatioo  cf  the  real  time  of  filing  the  bill,  or  of  the  bail,  to  which  the  bill  re;. 
lates;  hot  tbe  better  and  more  naaat  way  Is,  to  file  a  new  bill,  and  amend  by  it;  1  Str*. 
•88;  2  Id.  1151,  1162-,  1  Wils.  104;  6  Durn.  &  East,  129;  and  this  may  be  done,  even 
in  a  qui  Urn  aetion.  In  a  modern  case,  7  Dorn.  &  East,  474:  1  East,  635.  the  Coart  gave 
the  plaintiff  leave  to  amend  the  bill  filed,  hy  inserting  a  special  memorandam  of  the  day 
of  tting  the  same,  and  to  carry  in  a  new  roll  agreeable  to  the  amended  bill,  and  to  make 
the  transeript  conformable  to  the  new  Voll,  even  after  a  writ  of  error  brought,  on  payment 
ef  eotfts.  Bat  smch  an  amendment  cannot  be  made,  afier  proceedings  are  entered  on  re- 
eenl.  witboot  leave  of  the  Court.  And  after  obtaining  the  paper  book-from  the  clerk  of 
the  papers,  with  a  memorandam  of  the  term  generally  corresponding  with  the  declarniion, 
neither  party  has  a  right  to  amend  it  by  making  a  special  meraorandom  of  the  day  or  the 
Mivery  of  the  declaration,  withoat  an  order  for  leave  to  amend;  see  1  Chit.  »W;  I  M, 
8.  US;  1  Chit  Rep.  45;  2  B.  ^  A.  172;  1  Chit.  Rep.  277, 
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t^Uintiflr  Per  Cur.  The  defendant  b)r  his  plea  adniU  au  asflpuU,  wbtch  wlatd  befiire 
seed  not  ji^g  ^j^y  of  the  memorandum;  and  the  plaintiff's  proving  an  assault  was  VDii«- 
g^®  "^^^^^  cessary.  If  this  had  been  upon  the  general  issue,  the  Court  would  haye  let  tha 
this  plea»  plaintiff  have  mended  his  bill  by  making  a  special  memorandum;  and  this  ba« 
unless  io  ag  been  done  where  the  day  laid  in  the  declaration  W99  after  the  meq|lorand^0^ 
gravatioQ.  in  Bennett  v.  Main  waring;  7  and  8  Geo.  2.  Thepo9lea  was  deliverad  to  ^0 
-     plaintiff. 

(E)  CONCLUSIOBT  OF   THE    ISSUE   ANP  AWARD   OF   VpNIBK.* 

I  6271  -       ■     '  (F)  By  whom,  when,  and  how  made  up. 

1.  Wood  v.  Miller.  M.  T.  1802.  K.  B.  3  East,  204. 
In  actions  The  proceedings  were  by  bill.  The  declaration  was  of  Hilary  terns-  P^?^f 
ELB  th  ^'^^^  ^^^^^P^^  of  the  same  term.  A  rule  to  reply  was  given  to. Easter  t^nm, 
iisaeaiionfd^*'®'*  *^®  plaintiff  replied  the  similUer;  and  in  Trinity  term  foUonfioj;,  qq  h 
be  made  op  rule  to  enter  the  issue,  it  was  entered  by^the  plaintiff^  entitling  it  qf  Hiliirjr 
ft  tbetetmJtern)  preceding;  aAer  which  the  defendant  signed  judgment  on  1109  p^Vfy  m* 

in  whieh  it  not  entering  the  issue.     The  Court,  after  consulting  the  master)held.  th*t  Ibp 
isjoiMd.t  •  ^  .      o  /         #  ,T- 

*  The  conclusion  of  the  issoe  is  the  award  of  venire,  the  form  of  wbieb  depeo^  apoa 
the  namber  of  iaso^s  to  be  tried;  see  Tidd,  778.  8th  Edit.  In  an  aotioa  of  debt  on  boarf. 
conditioned  for  the  performance  of  covt^nants*  when  -breaches  are  ass^ed  in  ibe  dafiarai- 
tion'or  replicaiioo,  or  suggested  after  an  issue  of  non  est  factumt  &c.,  on  the  alat.  8  4e-  ^ 
W.  8.  c.  1 1.  8.  8.  the  venire  should  be  awarded  specially  to  try  the  iMnei^nd  in  cafe  U  b* 
fonnd  for  the  plaintifT,  to  inquire  of  the  truth  of  the  breachaa,  and  assess  the  damages 
tained  thereby.  So  where  the  defendant  in  trespass  pleads  10  part  of  the  dcdaratlonff 
lets  judgment  go  by  defsult  as  to  the  residue,  or  pleads  to  the  deehuratioD,  and  lets  j 
iDtot^o  by  default  as  to  new  assignment,  there  is  a  special  award  of  the  venire»  sa  wW  9» 
try  the  istfue,  as  to  assess  the  damages  on  occasion  of  the  reaidoe  of  ibe  tffSBpMNa,iir  af  ^Ua 
trespasses  newly  assigned.  And  if  there  sre  several  defeo^nts,  fODoe  of  whom  plea4i  ^adl 
others  let  judgment  go  by  default,  the  venire  ^'awarded,  as  Well  to  try  the  isaaas,  aa  to  as- 
sess the  damsges  against  the  latter  defendants;  2  B/it  P.  168.  In  these  eases,  as  it  is  a 
rule  that  the  jury  who  try  the  issues  shall  aasesa  the  whole  of  the  damagaa.  II  Co.  M. 
there  is  an  entry  of  an  unica  iaxatio.  If  tbereibe  several  i«sues,4a  feet  and  in  law,  •■• 
triable  by  the  country,  and  another  by  the  Coort  on'nti/  t}el  record,  theifward  of  the  vaai- 
XP  ia*  aa  well  to  try  the  former,  as  to  aaseas  the  daroagea  opon  the  latter;  absulntely,  if  iIm 
Issues  in  law,  or  of  fact,  triable  by  the  Court,  have  been  already  determined  in  favoar  of 
the  plaintiff',  or  otherwise  conditionally,  in  whiSh  ease  judgment  shall  t>a.therevpon  givea 
for  him;  1  «aund.  109-  (1);  2  Saond.  800.  (8);  Id.  a  (4).  In  theM  cases,  if  the  ismiee  in 
law  or  of  fact,  triable  by  the  Court,  are  first  determined,  and  the  plaintiff  is  ia  conoe- 
qnenee  entitled  to  damages  opon  part  of  the  declaration,  or  againat  one^of  several  defead* 
aata,  thore  is  an  entry  of  an  uniea  iaxatio,  to  postpone  the  aasessment  of  such  damagaa^ 
antil  the  trial  of  the  Issuoa  in  fact.  But- if  the  issues  in  fact  are  first  tried,  an  unUa  (ax- 
atio,  is  unnecessary;  for  in  such  case,  the  jury  who  try  those  isstnes  will  of  coarse  asseap 
the  damages.  Where  the  sheriff  U  a  party,  or  interested  in  the  cause,  the  venire  is  awarded 
to  the  coroner;  2  Lill.  P.  R.  124 ;  or  if  there  be  Iwo  sheriffs,  and  one  of  them  is  inlereste^^ 
to  the  other;  8  M.  &  S.  144;  andiMhe  coroner,  as  well  as  the  sheriff;  be  interested,  tha 
venire  is  awarded  to  two  persons,  appointed  by  the  master  or  piothonotariw,  eatied  elisom; 
B  East.  141 ;  Barnes,  465.  When  the  vcnu«»  is  laid  in  a  county  palatine,  in.«|cad  of  th^ 
common  award  of  a  vemiKe  facias,  there  u  a  special  award  of  a  mittimus  to  the  JBaiicaa 
there,  commanding  them  to  issnb  the  jury  process,  and  when  the  cause  is  tried  to  send  th^ 
record  back  again  to  the  Court  above.  At.  what  time  the  practice  originated,  of  seoding 
records  by  minimus  into  counties  palatine,  is  not  quite  c!ear;  but  so  late  aa  the  II  W.  5. 
the  Court  expressly  said,  they  could  not  order  a  trial  in  the  county  pattiine  of  Lancaftar, 
and  therefore  they  sent  the  record  to  be  tried  in- Yorkshire,  as  being  the  next  county ;  1^ 
Mod.  818;  Sav.  Rep.  47;  1  D.  &  E.  368;  Manning,  Exch.  296..(x);  Imp.  C.  P.  858,  c.  23. 
a.  5.  When  the  action  U  laid  ia  a  place  where  the  King*a  writ  of  venir^  doea  not  rw.  mm 
in  Wales,  or  Berwick-upnn-Tweed,  2  865;  2  Blac.  1086;  the  ventre  ia  awarded  t^thf 
aheriff  of  the  next  English  couniv,  upon  n  suggestion  that  the  issue  oaahi  to  be  tried  there* 


-r-i-^~    — w  — « 

.  .,      1    «  —  — ■-..•^•-mmm^  ...  .,  |^w>w^r...*a  w%..w.iy  ano  oAa  9* 

Ihem   dies  before  issue  joined,  his  death  should  be  suggested,  in  making  up  the  i^e;  bmi 
otherwise  it  need  not  be  suggested,  lill  the  judgment  roll  is  made  up;  1  k^nn.  Sf»%.;  (SaVo^ 
ao«». 


1  The  issue,  as  dependant  on  the  pleadlngc,  is  general  or  special.     In  the  King's  VeMcK 
10  every  action  wherein   the  defendant  pleads  the  general  is:{ue,  or  demurs  genaci^ly  to  t]^' 


ought  to  have  b^^q  0i|t«red  m  of  Km(^  term,  and  not  •fv Hilary  term; 
iJMi>  Ih^refore  that  the  judf  meat  of  non  pro#  was  regular. — Rule  diaciMirged. 

«.  Boon  v.  Sraa.  T.  T.  1769.  C.  P.  1  H.  Bl   254  {  ^9*  3 

Th0  plaiatifTs  Monmy  io  this  «aae  ^dded  the  aivniliUr  to  the  end  of  hb  re«  ^d  w^mm 
yfi^aiipa,  nod  detirered  the  issue,  wiih  notice  of  trial,  to  the  deiendani's  attor-  ^!^,J|''*' 
m^Vy  vho  rpeeived  it,  hut  did  not  pay  the  if>sue  ni>oey;  in  consequence  afoot  pcii!** 
irWch  the  praiiiiiflrj9  attorney  signed  judgment,  without  giving  a  rule  to  rejoin,  and  iIm 
A  rule  was  obtained  to  show  catise  why  the  judgment  and  aU  the  subsequent  piawtiiT. 
I^oeeediogs,  should  not  b'^  set  a^c(e  for  irregularity,  on  the  ground  that  a  rule  ■ifi"*^  .Ml 
to  rejoin  ought  to  have  been  given.    The  Court,  after  qoosukiog  the  proihoo-  ^^^^  ^j}^ 
ot«nF,  If  hp  si^id  that  the  practice  was  n<»t  to  give  a  rule  to  rejoin  whoTe  ihe  f* riS!* 
^•linidant  had  received  the  issue,  with  th^  the  nmHHer  added  by  th«  phiiotifiT,  the  ComI 
B94  Mt  slr^ek  it  out  discharged  the  rvle  with  costs.  ' '  "  hM  ths 

(G)  Of  the  PAPpftraooK  4KP  jwuk.'*  Il^'^x 

deelantioD,  oa  a  plea  of  plene  adminUtravii,  by  an  ex^CDtor  or  administrator  in  debt'^*'^^ 
whea  tiM  defendant  pl^s  ^  apecial  eon  f  af  fyctum^  eompiruU  ad  diem  to  a  bail  bond, 
ar  i|«ftf  iitf  re^r4  to  a^  actiop  on  s  jodf  mmt  or  reqosnizance;  in  eoTaoant,  when  ki^  plea 
coneladeg  tp  fhe  coantry;  and  in  treupaM,  when  he  pfeads  son  a$»auU  demesne  Kberwn'  * 

ienei^entumi  or  not  guilty  to  a  new  an-gnmeot,  the  iaoe  19  made  np  on  foor-penny 
Mamped  pa|iHBr,«6a  Geo.  8.  e.   184<  Sehed  Part.  9.  a.  8.  by  the  attomiea;  who  likewine 
taalM  «p  all  iMeee  asd  daroomM  vpon  wrUa  of  erfor  $eire  fatiae  mudUa  querela,  and  ra»^' 
pleaden,  or  other  matten,  formerly  entered  of  record;  R.  T.  12  W.  8;  K.  B.    la  sH 
oth^r  saaes  ^oth  by  bill  i^nd  orif  inal  in  the  King*a  Bench,  the  idSBe,  or,  aa  it  ia  comaionly' 
tanned,  the  paper-book,  or  npon  an  iasae  in  law,  the  demurrer-book  ia  made  np  by  tfaie* 
elork  of  tbepapera.  Say.  Rep.  97;  2  Slra.  1216;  who  charges  the  plaintifTs  attorney  8<f.per 
folio  Ibr  the  whole  book,  and  4d'  per  folio  for  all  ihe  pleadings  Kobseqoent  to  the  declara- 
lioa  (whteh  the  ptamtiflPa  attorney Tamiohea  him  with  a  copy  of)>  betidee  ataartpa.     In  tha 
Comiioa  Pleas,  t|is  inosi  ii  in  all  casea  made  np,  oa  foor^ponney  ataoap,  paper,  85  Gee. 
8.  e.  184.  by  the  plaintiflTii  attorney,  or  ia  eoantry  gams  hy  bit  egeat.     Formerly,  whea 
the  plaintiff  in  his  replication  concluded  to  the  eoaatry,  or  demurred,  the  issue  in  iho  King'a 
Bench  could  not  have  been  made  up,  till  a  four  day  rule  had  been  given  and  expired,  to  re-* 
join   or  join  in  demurrer;  but  the  practice  in  this  respect  is  now  altered,  it  being  a  rule  in 
thirt  CTenrt,  that  in  all  apeeial  pleadinge,  when  the  plaintiff  takes  issiue  npon  the  defendant*a 
pleading,  at  travarKoa  iha  same,  or  demars,  so  ss  the  defondant  ia  not  let  in  to  allege  any  . 
aa«  aiMler*  the  plaintiff  may  makp  ap  the  pqper  book,  withoat  giving  a  rale  to  rejoins  R* 
T.  Geo.  8.  K.  B-  6  East,  586;  but  otherwise  a  rule  must  lie  given  f^^r  that  purpose,  noJoM^ 
thf  defepdant  be  bound  by  a  judge*s  order,  to  rejtfin  gratis.     If  the  plaintiff  will  not  BMke 
«p  the  paper-book.  It  may  be  made  up  by  the  defendant;  and,  a  rule  may,  it  seems,  bo 
given  thereon  by  the  master  for  the  plaintiff  to  enter  thd  issue  of  re^rd ;  or,  in  defanU 
tfaoraof,  that  it  osay  be  enterod  by  the  defendant;  R.  E.  11  W.  8.  K.  B.     But  Ihe  anore 
■snal  way  is  for  thadaleAdant  to  rule  the  plaintiff  to  enter  the  iasae;  asd  on  hia  ni^eotiaf 
80  to  do,  to  aian  a  judgment  of  non  proa.  In  tk^  C^ommoa  Plena,  when  the  diafiisdant'a  ph« 
concludes  to  the  country  the  plainr\ffmay  add  the  nmiliUr  forth wilh,  and  make  up  and  de- 
U^pr  the  issne,  with  notice  of  trial;' but  w*^ben  the  plaintiff's  replication  concludes  to  the  coun- 
try, he«eannotreeu1arly  make  up  the  Lisne,  without  previously  giYing  a  four  day  rule  to  rejoin, 
anleaa  the  defendanl  be  under  terms  of  rejoining  gratis.     It  it  not  unusual,  however,  for  the 
plaintiiTa  attorney,  in  sach  case,  to~  make  up  the  issue  forthwiih,  and  de^ver  it  with  no^ 
ties  of  trial.'    In  actiona  by  original  in  the  Kiog*a  Bench,  the  clerk  of  the  papers  osakea  . 
np  the  issuoior  paper  Imok  of  the  same  term  with  tbe  declaration;  Imp.  K.  B.  8  Ed*  821; 
^r  it  may  be  entitled  of  tbo  tertQi  issuer  jpined*  as  in  actions  by  bill.  Id.  368;  and  it  bogina 
with  a  copy  of  the  declaration,  without  a  memorandum.     And  it  is  not  necessary  to  enter 
imparlances,  if  the  pleadings  are  of  a  snbaequent  term.     This,  however,  is  sometinws  done; 
and  immirfanpea,  are  comuionlly  entored  by  the  clerk  of  the  papers  between  the  plea  and 
rep^eation. 

'  In  th0  King'a  Bench,  the  general  issue  or  paper-book  being  iqade  up,  ia  delivared  to 
tKa  defendant's  attorney  ^r  agent;  and  if  there  are  several  defendants,  who  appaar  by  Af* 
fcLent  attornies  a  copy  sbouid  be  delivered  tQ  each  of  them.  In  the  margin  of  the  papek 
bpok  S  fconditipnal  rule  is  given  b?  the  clerk  of  the  papers,  signifying  that  unless  the  d/dt 
fendant  receive  the  paper-book,  ana  return  it  by  a  particular  day,  to  be  enrolled,  a  writ  of 
inquirv  will  iasue,  or  role  for  judgment  be  entered.  If  a  paper-book  be  made  op  and  dft-. 
livered'  in  term  time,  or  within  four  days  exclusive  aAer  term,  with  a  rule  given  thereoii; 
l^y  the^  clerk  of  the  papers,  for  bringing  the  same  te  be  enrolled,  and  the  defendant's  atto^' 
B|By  de  not,  ^ithin  four  days  afior  the  delivery  thereof,  bring  it  back  and  Join  with  the 
plaintiff  in  the  Special  iMoe  or  demurrer,  or  waive  his  wpeciil  plea,  and  give  the  geo^raV 
Inoe.  or  demurrer  to  any  special  issue  tendered,  judgment  nmy  he  entered  and  signed  as  if 
90  p'ea  h^d  been  pleaded.  And  the  clerk  of  the  papers  has  no  discretion  to  give  a  role  tQ 
return  the  paper-book  in  less  thaq  four  days,  ev^P  though  th^  defend^l  be  under  leant.  It 
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I.  Haselar  V.  Anse«l  T.  T.  1779.  K.  B.  Doag.  197/ 
IT  tbe  pa    ^  Action  on  a  bond.     Plea,  judgment  recovered.  Replication,  wd  Htl  record, 
parbookbe,y[^iQ]i  wa^  delivered  wiih  a  rule  to  return  the  paper-book  in  four  days.     The 
"^.  '*!*"^   paper  book  was  not  offered  to  be  returned  till  the  morning  of  the  fidfa  day, 
III  "l^^fbefore  the  opening  of  the  office,  when  the  plaintiflT  refused  to  receive  it,*  and 
aiar  aign     immediately  entered  up  judgment  and  took  out  execution.     Upon  this  the  de-> 
jtfdgmeQt    fondant  obtained  a  rule  to  show  cause  why  the  judgment  and  subsequent  pnn 
•od  rsfne  ceedings  should  not  be  set  aside  for  irregularity.     In  support  of  the  rule,  the 
^^R^Q^  1*  ^*^^       Oxley  V.  Bridge  was  relied  on  as  directly  in  point  to  show  that,  by  au 
If  rM     Id  ^^"i^^^l®  extention  of  the  four  days,  they  are  supposed  to  continue  till  Che  o^ 
in  lime  it  ^^^  open  on  the  morning  of  the   fifth.     Lord  Mansfield  was  inclined  to  be- 
bunally     H^v®?  that  Oxley  v.  Bridge  differed  in  circilmstances  from  this  case,  and  was 
done  in  Hie  clear,  that  a  judgment  entered  up  agreeable  to  what'the  roaster  had  certified 
seme  eute  to  be,  in  strictness^  the  practice  of  the  Court,  could  not  -  be  set  aside  for  irreg- 
ae  deliver    ularity. 

dtfeDdanf  2.  AnoxV.  M.  T.  1688.  K.  B.  2  Salk.  6 16. 

bai  not  ^  Before  joinder  in  demurrer  the  defendant  may  Vaive  his  special  plea,  and 
heea  niled  plead  the  general  issue.  Per  Cur,  But  if  there  be  a  rule  to  plead,  ao  ttatc^ 
toabidiliystand  byjt,  and  the  defendant  pleads  a  special  plea,  as  he  may,  and  tbq 
Ilia  plea,  be  pinimiff  demurs,  the  defendant  shall  not  then  waive  and  plead  the  seoeral 
may  wajve};^^.  ' 

|jlea3iSg,  3.  MouNTSTBPHExN  V.  Te.mfler.  T,  T.  1734.  Ca.  Prac,  94;  S.  C.  Barnes^ 
and  five  25 1 . 

the  general  A  motion  to  set  aside  a  judgment  which  had  been  signed  for  want  of  payiqg 
iatoe.*  for  the  issue.  It  appeared  that  the  issue  was  tendered  in  the  country,  and  noi 
la  the  C.  P.  to  the  agent  in  town.  The  Court  declared  those  things  diould  not  be  trail*- 
there  being  ^^^^  Jq  t|,g  country,  but  by  the  agents  in  town. 

boo^'tJe  "*•  ^^^^^  ^  Bryant.  M.  T,  1793.  K.  B.  5  T.  R.  400. 

iaaaete  .-^  ^'ule  on  a  former  day  called  on  the  plaintiff  to  show  cause  why  the  tater-^ 

made  vp     locutory  judgment,  which  has  been  signed  for  not  paying  the  isaye  money, 

and  deliver  should  not  be  set  aside,  on  the  ground  that  the  plaintiff  has  waived  his  right  of 

^  signing  judgment  of  this  account,  by  h'aving  given  notice  of  trial  (which  warn 

^^nawlyt  afterwards  countermainled)  after  the  issue  money  was  demanded. 

TiMihels'       Buller,  J.  The  plaintiff  cannot  sign  judgment  without  demanding  the  issue 

■ieorfe      inoney;  but,  by  delivering  notice  of  trial,  he  does  not  waive  his  right  to  re^ 

taratag  the  c^ive  it.     In  this  case,  there  was  a  demand  of  the  issue  money,  jmd  there-i 

paper  book  fore  the  judgment  is  not  irregular.     Per  Cur.     Rule  discharged. 

the  defendant  was  obliged  to  pay  for  the  aome,  eieeptin  aetiooa  by  paupers; 

[  630  ]  6.  Akox.  H.  T.  1753.  K,  B.  Sayer,  77. 

Or  againat       Upon  a  rule  to  show  cause,  why  the  judgment  signed  should  n^t  he  se^ 
an  attor      aside  for  irregularity,  it  appeared  that  the  judgment  was  signed  because  the 
^*  plaintiff,  who  was  an  attorney,  refused  to  pay  for  the  plea.     The  rule  was 

made  absolute.     And  by  tlie  Court:  An  attorney  is  not  obliged  to  pa/  lor  the 

plea  in  a  cause  wherein  be  is  himself  plaintiff. 

take  abort  notice  of  trial;  Hale  v.  SmaIlw/>od,  E.  9S.  G.  8.  K.  B.  Bat  when  a  plea  is  not 
pot  in  in  time,  ao  that  a  paper-book  may  be  made  np  and  delivered  in  term,  or  within  eight 
days  affer  the  term,  the  defendant 'n  attorney  it  obtig«>d  to  receive  it  and  retnrn  it,  again  ia 
fonr  dajra  after  the  delivery,  or  jodgment  may  be  iianed;  R.  T.  1  Geo.  2.  K.  B.  If  a  plea 
be  pleaded  in  term,  or  in  time  after  the  term,  and  the  paper-book  be  not  made  ap  and  d^ 
^ered  within  eight  days  exclusive  after  term,  if  it  be  an  iaane  to  be  tried  in  London  or 
Middletex,  or  a  demvrrer,  the  other  party  ii  not  bound  to  deliver  back  th^  book  till  wilhie 
the  firkt  fonr  days  of  the  next  term;  but  if  it  be  an  iaane  to  be  tried  at  the  aaaizea,  the  de- 
^n^nia  attorney  should  deliver  back  the  book  within  four  days  exelnsive.  Imp.  K.  B.  862; 
R.  T.  1  Geo.  2.  after  tho  delivery  thereof,  and  join  in  the  special  issue,  or  give  the  general 
issue,  and  take  notice  of  trinl,  or  else  the  plaintiff's  attorney  may  sign  jodgment  jky  de^ 
fault  as  if  the  defendant  had  not  pleaded;  R.  T.  1  Geo.  2.  K.  B.  .    .     .-     . 

•  Or,  if  the  aimilUer  to  the  replication  has  been  added  by  the  plaintiff,  he  may  strike  U 
out  and  demur,  lit  the  latter  cane,  the  plaintiff  having  joined  in  demurrer,  a  demnrrw  book' 
la  made  up  by  the  clerk  of  the  papers,  and^delivered  over  to  the  defendant's  attorney,  who 
most  return  it  in  twenty- four  houi-s,  unless  the  demurrer  be  special,  and  the  defendant  has 
not  been  ruled  to  abido  by  his  plea,  in  which  case  he  may  still  waive  hu  special  plea  and 
demurrer,  and  give  the  general  iasne.  If  tho  paper  book  be  retnrned  with  the  geaonU  iMas, 
las  pinuitiff '■  ftttoraey  nakes  ap  and  deliTsn  the  israe  frssb ,  ia  tbs  coaimoB  form. 


6.  EvBRALL  ▼,  Masoit.H.  T.  1754,  jp.  R  t3a.  Prac.  86;  8.  O.  a  Wife.  11. 

Debt  upoo  a  judgment;  the  defepdaot.  appeared  by  attorney  and  pleaded  Or  primi 
mi^  fie/ recoH,  and  issue  thereupon,  quod  habeiurJaU  recordum;  tbe  plaintiff^"*) 
aigned  judgment  for  non-payment  for  the  issue,  and  now  it  was  mpved  to,  set  it 
aside,  for  that  a  prisoner  is  notf>bliged  to  pay  for  the  issue  book;  but  by  |ill 
the  secondaries  then  in  court,  it  was.reported  (hat  the  practice  is,  where  a  pri^ 
•oner  appears  by  an  attorney  he  shall  pay  for  the  issuo,  or  judgment  may  be 
signed;  otherwise  it  is  where  he  appears  in  person. 

Per  Cur.  If  this  had  been  an  issue  to  the  country  we  would  have  set  asiJp 
the  judgment  upon  paying  the  costs  of  the  motion,  and  for  the  issue,  ^r  yre 
will  not  let  final  judgment  go  where  the  merits  have  not  been  tried,  and  where 
the  plaintifiT cannot  suffer  any  inconvenience  by  any  affected  delay;  and  here 
be  has  the  defendant's  body  in  prison;  but  as  this  is  debt  upon  a  judgment, 
there  is  no  doubt  but  there  is  such  a  judgment;  so  there  is  nothing  of  merit' to 
be  tried ,  and  the  judgment  must  stand. 

7.  Lawson  v.  Humbleton.  E.  T.   1727.  C.  P.  Ca.  Prac.  35.  Barnes,  239.  ^"j'^**j  f» 
The  Court  held,  that  in  all  cases,  the  plaintiff's  attorney  may  sign  judgment  |f^  Jat  qb 

for  refusing  to  pay  for  the  copy  of  an  issue,  or  demurrer  book,  except  where  titled  to 
the  defendant  is  a  prisoner,  and  in  that  case  he  is  restrained  from  signing  it  on*  >ign  jodg 
ly  where  no  attorney  appears  to  be  concerned  for  the  prisoner.  ment.^ 

8.  Neggers  v. .  H.  T.    1793.  K.  B,  5  T.  R.  218.  B»t  now  a 

It  is  ordered  that  after  the  first  day  of  the  next  term  no  judgm^t  shall  be  differeot 
signed  for  non-payment,  of  issue  money,  but  that  the  issue  money  shall  remisun  [°-^^ 
to  be  taxed,,  as  part  of  the  costs  in  the  cause.  .,       . 

S.  Fuller  v.  Osborne.  M.  T.  1795.  K.  B.  6  t.  R  477.  f  631   } 

To  an  action  of  asmmpsU,  the  defendant  pleaded  the  general  issue,  as  to  all  ^  ^PPJiea 
except  2L  89.  9cl.,  dnd  a  tender  as  to  that.     The  plaintifl  delivered  the  pap^r- general  k  ' 
book  with  notice  of  trial  for  the  last  Hertford  assizes,  and  the  defendant  retnr- j^eou  well 
Bed  it  on  the  6th  of  July,  within  the  time  limited.     On  the  10th  of  July  theas  ipocial 
plaintiff  signed  judgment,  because  the  defendant  had  noi  paid  his  phare  of  the  pleu. 
paper-book  when  he  returned  it.     Lord  Kenyon,  C.  J.,  said:  We  have  had  a 
conference  with  the  judges  of  the  Court  of  Common  Pleas,  and  they  all  agree 
with  us  in  thinking  that  the  rule  lately   established  was,  and  which  has  been 
since  adopted  in  that  court^  ought  to  be  general.     Therefore,  this  rule  mUst 
be  made  absolute. 

10.  Shepley  v.  Marsh.  E.  T.  1739.  C.  P.  2  Stra.  1131..  Sayer,  154..      . 

The  plaintiff  declared  on  a  bond,  dated  6th  Japuary,  1728.  .  The  defen-  Tho  aceopt 
dants  pleaded  non  est  factum^  and  in  the  issue  delivered  tho  bond  was  describ-  ^^^^^  ^^  ^^ 
ed  ai^  m  1738,  and  the  issue  was  received  and  paid  for  without  any  <>Vj«ction;,J^"  ^^'^J^ 
the  record  of  Nisi  Prius  stated  the  date  1728,  and  no  defence  being  mnde,  the  p,_r  |,eok 
Court  wa^ndw  moVed  to  set  it  aside,  as  varying  from  the  issue  delivered.  Butadmiu  it 
'  the  Court  refused  to  set  aside  the  verdict,  for  the  defendant's  plea  upon  re-  was  propor 
cord  was  not  altered  by  it,  the  issue  tried  being,  whether  he  executed  a  bond  ly  ™*do  op. 
in  1928.  Besides,  he  should  have  refused  the  issue,  if  not  agreeable  to  the 
dedarntion. 

II.  Mather  v.  Broker.  E,  T.  1764.  K.  B.  2  Wils.  243. 

It  was  moved  on  the  behalf  of  the  defendant  to  set  aside  a  verdict  for  the  If  it  be  oh 
plaintiff;  without  defence  at  the  trial,  b«»cause  the  paper-book  of  the  issue  ^.^-^^^JJ^^JJ^ 
liveredand  paid  for  varied  from  the  record  of  Nisi  Prius  in  this,  viz.  in  the  is-^^^  ^^^ 
flue  delivered,  in  the  beginning  of  the  declaration,  the  plaintiff's  name  was  j^en  oot  to 
James,  but  in  the  record  of  msi  Prius  it  was  John,  which  was  the  plaintiff 's  got  it  riaht; 


Per  Cui\  This"  is  a  vt/ittm  c/erict,  and  could  not  possibly  prejudice  the  de-J',]!^!** 
ibndaAt  at  the  trial,  and  the  case  in  2  Stra.  I  ISl .  is  a  stronger  case.     So  the 
Title  to  show  cause  why  the  y^rdict  should  not  be  set  aside  was  dischargisd ; 
ior  there  ought  to  Have  been  a  summons  to  set  it  right. 
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(M)    £?JTftRl!TQ   OF.' 

1.  LANdA*tEii  t.  PttAnttt,  E.  T.  1813.  K.  B.  1  M,  St  S.  fT«.  - 

Wore  jv4     MdCiotf  to  set  aside  judgment  of  non  prOB  for  not  entefing  tb«  iMatf.     Tti€ 
ment  for     i^f^  fd  «nter  the  issu^  wad  in  Miehftelmtls  term;  tb«L.  issue  wbA  not  entcff^d  lit 
[  635  ]  jjni^^  g„  J  thereupon  judgment  of  non  pro$.    The  question  wag,  whether  fh^Mf. 
iioi  enter     ^^^^  ^^^  j^^  ^  ^^^  ^^  ^^^^^  ^^^  ^^^^^^  ^  the  ^crms  in  which  judgment  Was  iiga- 

m  c»n  be  ^-  I*  ^^  admitted  4h«f,  with  respect  to  a  rule  to  plead,  the  practice  was  so; 
sicned  and  the  Court,  upon  reference  to  the  master,  said  it  was  the  samd  m  thitf  case, 
there  most  «.  MiitNs  V.  Baxter.  M.  T.  1786.  K.  B.   1  T.  R.  16. 

be  a  rale;*      Against  ft  rule  which  had  been  obtained  to  shoW  cause  wb};  the  jtldffikikt  dt 

nan  prasy  which  had  been  signed  in  this  cause,  shoiild  ftot  be  set  aside  ibr  ir- 
And  it  may  j^^j^i.j^y  The  irregularity  consisted  in  this;  the^  jifaintiflT  had  a  four  <!Aj 
U  a^lSIr'rohJ  to  brmg  in  the  issue  roll^;  wWeh  expired  the  14th  of  June  last;  the  dlefefr- 
wiihm  that  dani  on  that  day  searched  in  the  oflrce,  and  the  roll  Aot  be'mg  then  brotrgfit  in 
time,  signed  judgment  of  nan  pros,  the  next  day  at  twchre.     Tbi_8. practice  fbe  toat^ 

sd  contended  was  regular.     The  Court  was  of  that  opinion;  and  it  Appearing 
^Ani  wtiere  that  the  plaintHf 's  attorney  had  told  the  defendant's  attorney  of  the  nr^gillaci? 
U^ppeared  |y^  ^^  ^^  desired  the  matter  might  be  rectified,  without  its  bekig  brought  be- 
lIuL^ilr'*   fore  the  Court,  but  that  he  had  refused;  the  Court  made  the  rule  absolute, 
auortey  3-  Wair  v  SmitH.  H.  T.  1733,  K.  B.  1  Stra.  414. 

had  M2il4rd  The  plaintifiT's  attorney  sent  the  issue  book  to  (be  defendants,  who  accepted 
the  pHpert,  it  and  paid,  for  it;  the  plaintiff's  attorney,  iii  order  td  carry  down  the  6kHM  hy 
^^  ^T  fm>Ti80,  made  an  affidavit  thdt  he  had  mislaid  the  papers:  the  Court  ordered 
dofei^t  ^^  defendant's  attorney  to  give  him  a  copy  of  the  issue,  the  bettei'  to  eoable 
to  sive  a     ^i*"  ^^  comply  with  the  rule. 

[633  t  4.  Margerum  V.  FfiNTON.  T.  T.  1756.  C.  P.  Barnes,  318. 

copy  foi  Aon  pros,  signed  for  want,  of  plaintiff's  entering  issue,  set  aside  as  irfegalar- 
the  pttrpoee  ly  signed  one  day,  before  the  time  limited  by  rule  for  entering  the  issue  ejCpir- 
of  eiiteriog  ^^^  The  rule  runs  "  unless  plaintiff,  within  four  days  n^ti  afler  notice,  slian 
the  IM1M.  ^g^gg  thejssue  to  be  entered,"  which  etpludes  the^day  of  notice.  The  fu!^ 
?  oT  ^1  ^*^  served  on  J'riday  the  22nd  of  June,  and  the  issue  roll  brought  in'  on  Toe*- 
for  eiiieHo*  ***y  ^^^'^'^^j  on  which  day  the  non  pros.  wa» signed. 

the  i«l0e'£  (^)    ^^    innATERIAL    ISSUES.'f 

«  fparday  (J)  Of  AMENDMENts  IN.     See  tit.  Amendment-,  Vol.  i.  p.  533. 

rale,  «  AfVer  the  iMae  joined,  the  plaintiflfsbonld  enter  it  en  record,  and  proceed  to  aigtiiiMBt, 

if  an  iffine  in  law,  or  to  trial,  if  an  israe  in  fact;  and  if  he  neglect  to  do  so,  the  defoodaaty 
hi  the  K.ing*fl  Bench,  may  todnpel  bimv  by  obtain tng  a  rvie  Irooi  (he  maMer  on  the  baek  of 
Jhe  lame,  if  delitered,  entering  it  whh  the  clerk. of  the  mlee,  and  senring  a  copy  on  thai 
plaintiflT'fl  attorney.  1  n  the  Common  Pleas,  the  defendant's  attorney  shonid  get  a  side  bar 
or  tressary  rule  from  the  secendaries,  for  tbe  plaintiff's  aUorney  to  enlor  theieneoii  reeofA» 
Within  four  days  aAer  notice  given,  and  serve  bim  with  a  copy  thereof*  Bat  the  defendk 
iltit  diknnot  give  a  rale  tdi  reply,  and  enter  the  issoe  in  tbe  same  term.  And  io  the  King^e 
Bench,  if  (b^  action  be  laid  in  London  or  Middlcves,  theulefendant  ovgbt  not  to  gtte  A 
rale  for  the  plnimtff  to  enter  bis  isaae  tbe  same  term  it  is  joined,  inleSB  notice  of  triai  hi*' 
beshi  girea;  R.  M.  4.  Anne,  K.  B.  In  the-  eoibmon  Pleas,  wbetber  the  actioa  be  kil  iar 
I>ondon  or  Middlesex,  or  in  tbe  conntry,  tbe  defendant  can  in  no  ease  give  m  rale  to  eate^ 
the  issue  tbe  same  term  it  is  joined,  bat  most  stay  till  tbe  next  term*  Imp.  C.  P.  S6S;  aad 
in  a  eoontry  cense,  the  plaintiff  is  no  wayip  bonnd  to  enter  his  iasae  tbe  saineterm;  B..  M. 
4  Anne,  K.B.;  R.  M.  I6M.  P.C:  In  the  Exebeqner,  it  is  said  a  defendant  may  gtvaa 
rale  for  tbe  plaintiff  to  enter  his  iamM  tbe  aaaito  teroii  in  which  it  is  joined,  whether  n«^ie« 
of  trial  has  been  gtven  or  not;  Man.  Ex.  Pr.  820.  Tbe  plairftiff  beng  raled  to  eater  fllii 
iesne  jn  the  King's  Bench,  mast  enter  it,  if  in  London  Ot  Middlesex,  and  b^ag'H* 
into  tbe  office  within  four  days  aAer  notice  of  tbe  rale;  if  in  the  country  he(brelhe 


uance  day  of  that  term;  otherwise  a  non  jiros  may  be  signed,  and  the  defeadaat  snll 
bvie  his  costs;  2  Lill.  P.  R.  87.;  R.  M.  4  Anire,  K.  B.  And  where  one  of  tWo  dMtt^ 
ants  In  trespass,  spfter  baring  pleaded,  separately  s%aed  a  noH  pros  for  adt  eaterfn|f  ttftt- 
issne.  tbe  Conrt  held  tbe  jadgment  to  be  regahtr. 

t  A  verdict  cannot  help  an  immaterial  issue;  bataa  inforaial  one  is  aided  by  the  S9  Km. 
8.  c.  80;  Gilb.  C.  P.  147.     An  immaterial  issne  is,  when  that  which  is  materially  alle^ed^ 
by  tbe  pleadings,  ia  not  traversed;  bnt  an- issne  taken  on.sncb  a  point  aa  will  not  detaiiijiatt . 
tber  merits  of  the  caaw.     Art  informal  issae  is,  where  sncb  allegtitioB  is  ifef  tnTcMa  HT  m 
|iroper  manner;  Cro,  Eliz.  227;  Carth.  871;  1  L«r^  8^,  t  Hod.  fl^;  whe*  th«f  iilklll 
immaterial,  the  Coarts  will  avrard  a  repleader. 
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(K)  MfSJoiNDSR  OF  ISSUES.  See  tit.  Judgment 

J|MI<V(CI|.     Seetfte.  BUls  and  JSTotes;  Judgmtnt. 

StOtftflS-     See'  tita.  Judgment;  Pkadxng. 

3kt^%*     See  tk.  Rdxgjion^  Offences  against.  If 

^(Oflllittr-     Seeiits.  Indictment;  Misjoinder.  tion  be 

Sofnt  ItlSarante.     SeetU.    //uvranci!.  '  f^m^tL 

SOfHt.  AtOCtl  eompamfrS.     See  tit  Public  Compamei.  iochth^ 

Jofnt^Senarnts.   Seetks    Teaattf*,  >tn/,  SHri^h?* 

^tllyfi0«     See  tits.  Banh^;  Eclesiaeticql  Conrh,  [  634  ] 

I.  MoeTTK  V.  Fabrigas.  M,  T.  1774.  K.  B.  Cowp,  172.  '*^tS'^'* 

Per  Cur.     By  the  law  ef  England  if  an  action  be  brought  against  a  judge  mcU?  ^ 

•f  record  for  an  act  dose  by  him  in  his  judicial  capacity,  ho  may  plead  that  he  ven  tboogh 

Vlid  It  iM  a  judge  of  record,  and  that  will   be  a  complete  justification.     So,  if  be  be  tba 

the  iBJaiy  cemplaiaed  of  had  been  done  by  the  defendant  as  a  judge,  though  i<^<)8«f>^.!( 

it  arose  in  a  fereigo  country,  where  the  technical  distinction  of  a  court  of  re^^^?  "*  ^ 

eerd  defea  not  esist,  yet,  Vitttng  as  a  judge  in  a  court  of  justice,  subject  Jto  -a^.^n^  -1  . 

««perior  review,  he  would  be  within  the  reason  of  the  rule  which  the  law  ofder  the  ^e 

Biighaid  says  shaU  be  a  jastification ;  but  then  it  must-  be  pleaded.  aunion  of 

«.  MiLWARB  If.    Thatcher.  M.  T-   1787.  K.  B.  2  T.  R.  87.  the  crown. 

Per  Cur.     The  cases  cited  from  Cro.  Car.,  Cro.  Eliz.,  and  Sir  W.  Jones,  ^°^  l*"  ^* 

«re  eases  of  writs  of  error  brought  in  civil  actions,  and  the  objection  was  taken  ^^  °.  Judge 

to  the  eempeteney  of  the  judges  below;  bat  in  such  cases,  the  question  wheth- u^  ||j^  j^^ 

4!r  they  be  properly  judges  or  net  can  never  be  determined;  it  is  sufficient  ifioleni,  wl^ 

-fteyl^e  judges  dt  faclo^  ther  in« 

____________  criminal  or 

9t£SmH  Arbrt.     See  tits.     Affidavit  io  hold  io  Bail;  Pleadings;  Judg^ ^oedin'^ 
yments;  lasursMce;  Parlirtdars  ef  Detnands^  Inspection;  Venue;  Consolidation ^^^j^j^f^ 
iS/*  Jietions;  Payment  of  Money  isdo  Court.  iinpacned,  ' 

1.   Neogers.  M.  T.   IS21.   K.    B.   5  B.  (k  A.  217.  Formerly^ 

It  is  ordered,  that  the  rale  of  court  made  in  Michaelmas  term,  in  1 1  Geo.  1.  ^^  ^^'^ 

«v1it<^  directs  that  jno  stimmens  shall  be  attended,  nor  any  matters  transacted  ^™®'  ^?.^' 

before  anyjadge  at  chambers  or  elsewhere,  during  the  sitting  of  this  court  At  j^  .f^^^g^ 

WesCmiaster,  be  discharged.  by  a  judge 

«•  Wricht  r.  Clbrk.  M.  T.  1«14.  C.  P.  5  Taunt.  306.  £  636  1 

This^i^as  an  action  for  non-residence  on  fb«ir  benefices.     The  plaintiff  had  at  cham  . 
«D  applioation  intended  to  consent  to  discoBttnue  as  to  the  vicarage  of  Oreat  hei^j  bat' 
Witbrahttte,  and  to  admit  a  notification  ef  exemption  as  to  the  benefice  oT^  ^  ^^ 
Abbathon;  but^  by  a  mistake,  his  attorney,  in  the  hurry  of  business,  had  giyen  ^^^^  ia^ 
a  consetK  to  discontinue  as-to  both.     He  had  applied  to  adjudge  by  summons  k.  IL;* 
to  have  the  etrer  rectified,  and  the  application  being  refused,  he  had  obtained  Previona, 

•  And  C.  P.-,  M.  T.  S  G«ou  4;  and  also  by  the   1  Gml    4.  c,  55.  a.  «..    The  jodgei  ©f  bowever.to 
«he  ooarU  of  King*0  Bench  and  Ceranson  Plena,  and  barons  of  the  Excbeqner  at  Westmin-  >»  order, 
•ster,  and  the  JMticea  «f  Cheater,  are  aatboriEed,  during  their  reepective  circoilt  for  taking  ^bere  u  m 
4ie  Bwses,  te  grant  aaeh  and  the  4ike  eamKionaes,  «ad'  make  snch  and  the  like  ordere,  ia  S^'*^'^!  ^ 
all  aetiens  and  procecntions  depending  in  any  of  Ws  Majesty's  conrts  nf  record  at  We»t- «[*"">•«»■•*. 
«Duister,  «n  wiMcfa  the  iasae  brongbt  to  trial  weald  he  to  be  tried  npon  snch  their  respeotii^  1^  ^be  or 
jaireaita,  as  V  snch  justices  of  the  conrts  ef  King's  Bench,  &c.  yrere  respectivefy  judges  of 
the  eonrts  <n  which  svch  aotions  or  proeecntions  are  depending,  althons^  such  respective 
josticea-ef  the  conrtsef  King's  Bench,  t&c.  may  not  he  jodges of  the  oonrt  in  which sodi 
actions  er  prosecatieneare  depending:;  and,  for  the  purposes  of  this  net,  the  coantiee  pala- 
tine of  Lancaster,  D«rham,  and  Chester,  shaH   be  taken  to  bo  counties  en  tlie  circuits  ef 
the  reap ectiive  jnatiees  of  the  conrts  ef  King^a  Benc^,  he. 

t  In  aerae^ases  a  jndge'a   order  is  drawn  np  in  default  ef  appearance  oa  the  first  anal 
mens,  as  for<a  $uper»tdeai  to  dlscb-trge  a  prisoner  on  the  graand,  that  the  plaintiflThad  not 
'declared  in  time;  bat  in  general  there  must  t>e  three  summonses  before  the  jttdgo  will  paake 
«a  order  Car  Ben-attendaBca.     And  in  vacation,  when  the  court  is  not  sitting,   soipe  thin^ 
ai«  allowed  to  be  dvne  by  a  iodge  at  tdnmbers,. which  in  tafta  tlose  oouat  be  uuived  is 
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der  be.re     a"  sQtnilioaa  frtWn  another  judge  who  was  not  4ippri8ed  of  (btf  former  aCtempr, 
foMd,  ap     jp^j  ^ho  likewise,  upon  a  hearrng,  refnsed  to  interfere;  whereupon  it  was  now 
plication     j^^y^^  ih©  Court  that  the  role  be  rescinded  as  to  Abbathon,  on  admitting  the 
bi'miarto  notification  disputing  the  title.     The  Court  strongly  reprobated  the  practiee  of 
the  court.    making-4in  application  to  one  judge  at  chambers  which  had  already  been  re- 
fnsed by  another  judge  at  chambers;  if  parties  were  dissatisfied  with  the  order 
of  a  single  judge  they  ought  immediately  to  apj^ly  to  the  Conrt .    This  iniprc^- 
priety  would  not,  however,  prevent  the  Court  from  now  granting  the  rule,  if  it 
were  fit  to  be  granted:   but  in  a  penal  action,  where  the  parties  had  comprom- 
ised it  by  mutual  consent,  they  roast  abide  by  their  o%vd  act;  the  Coart  was 
«  unanimous  that  it  ought  not  to  be  again  opened. 

3.  James  v.  Kirk  H.  T.  1819  K.  B.  1  Chit.  Rep.  246. 
If  the  or         Action  for  slander,  alleged  to  he  spoken  by  the  defendant  of  the  plbintifil^ 
der  be  ob    touching  certain  transactions  between  ttie  plaintrfi*  and  one  Edward  Rawlina. 
fiftned,  it    rp^  defendant  pleaded  the  general  issue,  and  notice  was  given  for  trial  at  the 
iSed^ltbJr^^**^**  for  I  he  county  of  Kent;  but  a  «bort  time  previous  to  the  assizes 
hi  moving  the  plaintiff's  attorney  discovered  that,  owing  to  a  defect  in  the  original  in- 
tb^  Court    structions,  tho- nature  of  the  transactions  between  the  plaintiff  and  Edward 
^•lu.'*       Rawlin^  was  erroneously  alleged  in  the  declaration,  and  thai,  therefore,  he 
9»f^i         could  not  proeed  to  trial  without  the  declaration  being  amended;  and  there 
not  being  sufficient  time  to  obtain  an  order  for  that  purpose,  the  judges  being 
then  on  circuit,  he  countermanded  the  notice  of  trial.     Shortly  before  the  last 
term  the  plaintiff's  attorney  laid  the  declaration,  with  farther  instructions,  be- 
fore counsel,  in  order  that  it  might  be  amended;  but  h^  was  not  able  to  obtain 
r  fi^6  1  ^^^  declaration  as  amended  until  lately      An  appKcalion  wa»  then  made  to  Mr. 
^  *         J  Justice  Best,  for  leave  tp  amend  the  declaration  and  issue  delivered;  and  his 
&pdship  made  an  order  for  that  purpose,  en  payment  of  costs,  to  be  taxed  by 
the  master,  allowing  the  defendant  also-to  imparl  until  next  term.     The  alter- 
ations and  amendments  in  the  declaration  related  to  the  nature  of  the  dealings 
and  U-ansactions  between  the  plaintiff*  and  Edward  Rawlins,  and  the  applica- 
tion of  the  slanderous  words  to  those  dealings;  bat  the  slanderous  words  al- 
leged were  the  same  in  both  declarations.  On  a  former  day  a  rule  was  obtained, 
calling  on  the  defendant  to  show  cause  why  so  much  of  the  order  of  Mr.  Jus- 
tice Best  abovementioned  as  related  to  the  inr>parlance  iintiH  next  tern^  should 
not  be  rescinded.     Abbott,  C.  J.     This  is  an  application  by  the  plaintiff,  te 
set  aside  part  of  an  order  obtained  by .  himself.     He  was  tlje  person  applying 
to  the  learned  judge  for  the  order  to  amend  his  declarations  on  the  teroM  impos- 
ed of  giving  defendant  an  imparlance  until  the  next  term  as  the  price  of  the 
indulgence.     He  need  not  have  taken  an  order  at  all,  but  he  thought  fit  to 
take  it  himself.     The  circumstances  of  a  judge  having  made  an  order  at  chauk- 
hers  ia  certainly  no  reason  why  the  same  question  shoold  not  be  rsconsiderad 
by  the  Court.     It  might  happen  to  be  extremely  fit  that  an  order  mads  by  m 
judge  at  chambers  should  be  rescinded  or  wholly  discharged.     But  in  order  to 
de'that,  it  is  incumbent  on  the  party  to  suggest  to  the  Court  sufRcient  grounds 
to  induce  them'to  do  so..    In  the  present  case,  no  sufficient  ground  appears  to 
me  to-be  suggested  for  altering  the  order  of  my  brother  Best;  and  therefore 
this  rule  must  be  discharged,  with  costs. — ^Rule  discharged,  with  costs. 

court, — ^to  enter  Q*)  e  jodgmeat  on  a  warrant  of  attorney,  above  one  andonder  ten  years 
old,  or  to  refer  it  to  the  master  or  protboootary,  to  compote  principal  and  interest  on  bilEi 
of  excliange  or  promiiwory  notes,  clc.  In  the  former  case  tlie  order  is  granted  io  ibe  fiist 
inttanoe;  bat  in  the  latter  it  is  preceded  by  a  sommooe.  A  jadge  at  chan»bers  will  not  eel 
aside  an  ezecntion  or  otfier  act  of  the  Coort;  bot  where  the  justice  of  the  case  re- 
qaires  it,  he  will  stay  the  proceedings  thereoi»  in> vacation,  to  give  the  party  an  opportooity 
^  applying  to  the  court  in  the  ensaing  term.  The  soiiimonB  issutid  by  a  judge  of  any  of 
tfie  conrU  of  law  at  Westminster  is  subject  to  the  duty  of  Is.,  and  the  order  made  or  giveo 
^  a  judge  '"^  °^  **"*  "'^  couru.  and  the  copy 'of  every  such  order,  to  the  daly  of  2s. 
m  by  the  genernl  stamp  acts,  except  such  orders  and  aommonses  as  shall  be  m^ide  on  tlio 
W;'*;?*»<>n  "r  "Py  prisoner  or  insolvent  debtor,  and  except  all  soihiiumses  and  orders  foe 
tRe delivery  of  the  particulars  of  a  plaiiMiff's  demand,  or  for  staying  proceedings  on  pay- 
ment of  debt  and  cost,  and  all  summonbes  and  orders  for  lime  to  plead,  reply,  or  rejoin, 
afier  the  first  order  for  that  pwposc.  »     y/»  J    -« 
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4.  Rex  v.  Wilks.  H.  T.  1770.  K.  B.  4  Bnrr.  2570 
Pn'  Cm*.     The  business  done  at  chambers  is  the  moet  irksome  part  of  the  Or  the  pr» 
f>ffice  of  a  judge;  but  it  is  greatly.for  the  benefit  of  (he  subject,  and  tends  to^®^^  "'^ 
the  advancement  and  expedition  of  justice.     It  arises  from  the  overflowing  of  ^ 
tlie  business  of  the  Court,  which  cannot  he  all  transacted  in  court;  the  order 
of  a  judge  is  subject  totirt  appeal  to  the  Comrt,  but  if  acquiesced  voder  it4iB 
valid  as  amy  act  of  the  Court.     It  is  common  to  apply  to  the  Court "  to  dia- 
charga  the  «rder  of  a  judge  made  at  chambers,"  who  supports  the  proceeding, 
and  shows  that  the  order  is  valid  as  to  its  effect,  if  it  be  not  discharged.     In- 
deed, if  it  becomes  necessary  to  eaforce  it  by  attachment,  there  must  be  a  me- 
tion  t«  make  it  a  rale  of  Court     The  validity  of  a  judg's  order  can  be  im- 
peached only  two  ways,  either  by  appealing  to  the  Court  to  set  it  aside,  or,  if 
made  in  vacation,  by  applying  in'tbe  .next  term  to  set  aside  the  other  made  in 
v«catto«.  m^  ^ 

5.  Wood  v.  Plant.  M.  T.  1807.  C,  P.  1  Twit.  47.  Sw  will  be 
Per  Gur.     It  is  true  that  the  order  is  made  by  a  judge  at  chambers;  but  still  fiB^i  ^hen 

it  is  lo  te  regarded  as  the  order  of  the  Court.     The  eflect  of  these  orders  was  it  is  aeqai 
much  considered,  in  the  case  of  the  King  v.  Wilkes,  4  Burr.  2570;  they  areewiid  io. 
ma  binding  as  aay  act  of  the  Coort»  though  they  are  not  entered  and  made  rules   [  ^^^  J 
•f  Coutt,  unless  it  be  necessary  to  enforce  them  by  attachment. 

6.  Lench  v.  Partiobr.  H.  T.  1779.  K.  B.  Doug,  68. 
Thodefendant  had  been  brought  up  on  a  Wednesday,  to  be  discharged  nn-  ^'^1?^^ 

der  the  Lords'  act,  but  was  remanded,  on  the  plaintiff's  paying  him  two  shil-  (jifdia^ing 
lings  and  ibur-pence,  and  giving  kirn  a  note  for  the  payment  of  the  like  sum  on  ^  primmer 
Wednesday  in  every  subsequent  week.     The  defendant  applied   to  be  dis- under  tha 
charged,  on  the  ground  that  tbe  two  shillings  and  font-pence   had  not  ***®*  f'^jK*  ^*^  - 
f>aid,  nor  the  note  made  agreeable  to  the  directions  of  the  statute,  which  are^***^. 
tJiat  the  payment  •f  the  groats  shall  be  made  on  Monday  in  every  week,  and 
Che  note  framed  accordingly.     It  was  admitted  thnt  the   payments  "had   beea 
regularly  aaade  fhe  fkst  and  every  Wednesday  till  the  defendant's  application 
tm  be  discharged.     WiUes,  J.,  was  of  opinion,  that  the  defendant  was  entitled 
to  his  discharge,  and  made  an  order  for  that  purpose.     It  was  then  moved  dot 
a  rule  to  show  cause  why  that  order  shoald  not  be  set  aside,  and  the  plaintiff 
beat  liberty  to  retake  the  party;  and  stated  that  the  constant  practice  in  this 
oomn  had  been  to  pay  the  ^coata  on  that  day  week  on  which  the  party  was 
brought  up,  and  so  successively,  and  to  make  the  note  for  payment  on  those 
days.     In  this  I>e  was  confirmed  by  the  officers  of  the  court.     He  cited  also 
6baw  y.  Gimbert,  in  Barnes,  where,  in  the  Common  Pleas,  the  money  was 
made  payable    on   a  Tuesday.     It  was  urged,  that  the  spirit  of  the  act  had 
been  complied  with,  as  the  prisoner  had  been  paid  weekly.     That,  in  another 
ease  in  the  same  book,  where  the  money  was  made  payable  on  Monday,  the 
plaiatiflT  having  slipped  that  day,  but  having  tendered  it  on  the  Tuesday,  the 
Court  ol  Common  Pleas  refused  to  dischni>ge  the  prisoner;  Beech  v.  Paxt^ft, 
widow.     Lord  Mansfield.     This  case  must  be   considered  with   a  refer^ce 
to  the  application  which  was  made  in  the  vacation;  and  a  single  judge  hav- 
ing then  a  complete  authority,  I  do  not  see  how  the   Court  now  can   control 
the  order.     Mr  Justice    Willes  consalted  the   other  judges   at  Senrjant  u^^^^^^ 
Inn  before  he  signed  it,  a«d    they  thought  it  right.     Tliey  afterwards  8e"*j,age'a©r 
him  word  that  they  doubted,  and   he  sent  to  recall  his  order,  but   it  was   too  jer  ean  ba 

7.  Rex  v.  Wilkes.  H.  T.  1770.  K.  B.  4  Burr.  2569  T^SJlliS 

Per  Cur^     Before  a  judge's  order  can  be  enforced,  which  is  by  attachment,  ~J^^ 

it  mnst  be  made  a  rule  of  Court.  made  a  mid 

»  of  coart. 

JttTiamentfn  «(Wl  IPrOteeUfnOS.     See  tits.  Matemenl;  laqwiryi   [638] 

WrUof;lError,Wrif,of;Prnclict,  Scire  Facias^.  „„„.t    twa 

I,  RELATIVR  TO  THE  DEFINITION  AND  GENERAL  NA- 
TURE OF,  p.  641. 
IL— — ^ — ENTIRETY.  OF,  p.  6i^ 


474  JtTDGMENT. 

III.  RELATir  Ei  to  THE  JUDGMENT  FOR  THE. 

(A)  In  abatement,  p.  643.     See  aitUj  tit.  AbutenienU 
(B)— Bar. 

(a)  By  default ..     I  si.  J>f6n  sum  informatus  tul  dkU. 

1 .  Grounds  for  signing  of. 

(a)  Generally,  p.  644.  (6)  For  want  of  a  plea,  rejoinder,  Sic.  or 
not  pleading  specially,  p.  644.  (c)  For  pleading  a  plea  not  applicable  to  iJw 
ftratnre  of  the  action,  p.  648.  (d)  For  pleading  a  slram  plea,  p.  661.  («)  For 
pleading  otherwise  in  an  irregnlar  manner,  p.  653. 

2.  Mode  of  signing,  and  entry  of,^  668.  3.  Setting  asido  for  ine§vtar»r 
ty,  p^  659.  4.  Setting  aside,  when  regular,  on  terms^  p.  661 .  6'  WaiTiog  •£, 
p.  665. 

(6)  ]^  confession. 
■  Jst.  On  cognovit.     See  anfc,  tit.  Cognovit.,  2Dd. —  warrant  of  attoraej. — 
See  post,  tit.  Warrant  of  Attorney, 

(c)  of  nonsuit.  Seepos/,  tit.  Nonsuit,  (d)  On  demorrer.  See  mittf  tit. 
Demurrer,  (c)  After  verdicts  See  posty  tit.  Verdict  (/)  Noo  olMlaato 
veredicto,  p,  665. 

IV.  RELATIVE  TO  JUDGMENT  FOR  DEFENDANT. 

(A)  In  aitatembnt.    *  See  anfe,  tit.  Abatement.    , 

(B) BAR. 

[  639  ]  (a)  As  in  case  of  nonsuit.  See  post,  tit.  Noosoit.  (6)  Of  non  proe.  See 
post,  tit.  Non  Pros  (c)  On  demurrer.  See  crn/e,  tit  Detnorrer.  {d)  — -  b«1  tiel 
record.  See  post,  tit.  Nul  Tiel  Record,  (e)  After  verdict.  See  potty  lift. 
Verdict. 

V.  RELATIVE  TO  JUDGMENT  IN  PARTICULAR  CASES. 

(A)  As  TO  PARTfCULAR  ACTIONS. 

(a)  Real,  See  tfts.  Asssizej  Writ  of;  Darrien  PreseDtmenl;  Fonneden; 
Right;  Writ  of. 

{b)  Mixed.     See  tits.  Dower;  Ejectment;  Quare  Impedit^  Waste. 

(c)  Personal.  1st.  Ex  Contractu.  See  tits.  Account;  Aasnmpeit,  Co^ea* 
ant;  Debt;  Detinue. 

Snd.  Ex  delicto.     See  tits.  Case;  Replevin;  Trespass;  Trover. 

(B)  As  to  PARTICULAR  WRITS. 

See  tits.  Certiorari;  Extent;  Habeas  Corpus;  Inquiry;  Writ  of;  Masdamoe; 
Prohibition;  Scire  Facias. 

(C)  As  TO  PARTICULAR  CAUSES  of  ACTIOJr. 

See  tits.  Adultery;  Annuity;  Apprentice;  Arbitration,  and  Award;  AtaenU 
■and  Battery;  Bail;  Bastardy;  Bills  and  Notes;  Bond;  Bribery;  Cooihkmi; 
Compounding;  Contract;  Copyhold;  Deceit;  False  Imprisonnient;  Forcible 
Entry;  Game;  Highway;  Inclosure,  Insurance;  Libel;  Malictous  Arreot; 
Malicious  Prosecution;  Mesne  Profits;  Mortgage;  Party  WaUj  PeiMihjr; 
Scandalum  Magnatum;  Slander;  Tithes;  Waste. 

[   640   J  '  (DJ  Ag  YQ  PARTICULAR  PERSONS. 

See  tits.  Attorney;  Bail;  Bankrupt;  Baron  and  Feme;  Churehwarlen; 
Clerk  of  the  Peace;  Constables;  Excise,  and  Custom  House  Officers;  Exec* 
utors  and  Administrators;  Infant;  Informer,  common;  Justices  of  the  Peaee; 
King,  the;  Outlaws;  Overseers,  Paupers;  Sheriff;  Surveyors* 

(E)  As  TO  MISCELLAIVEOUSx  PROCEEDINGS. 

See  tits.  Abatement;  Admiralty;  Amendment;  Attaint;  Audita  QuereW; 
Demurrer;  Discontinuance;  Error;  Feigned  Issue;  Foreign  Attachment; 
Hundred;  Motions  and  Rules;  New  Trial;  JVoite  Prosequi;  Outlawry;   Pej- 

men  of  Money  into  Court;  Qui  Tam;Remanet;  Repleader;   Semoiia;  Sheaa 
Plea;  Staying  Proceedings. 

-VI.  RELATIVE  TO  STAYING  PROCEEDINGS  ON.     See  lit. 

Staying  Proceedioffs. 
VII. THE  ARRESTING  OF. 

fA)  Grounds  for,  p.  G68. 

(B)  Motion  anj)  rule  for  in. 


(a)  In  K.  B.  and  C.  F,,  p.  «7Y.    (h)  In  Exokequew,  p.  679. 
(G)  Costs  o»  p.  «79. 

(D>  LiMiTATioif  OF  ACTION  AnsR.  Seo  jNMif  tit.  Limilalion,  Statute  of. 
VIIL  RELATIVE  TO  ERRONEOUS  JUDGMENT,  p.  «Td.  Sm  tit« 
Error,  Writ  of. 

IX. JUDGMENTS  EX  OFFICIO,  p.  679 

X. JUDGMENTS  IN  CASE  OF  DEATH.     9^b 

^onfe,  tit.  Abatement  of  Writ. 
XL  WITH  RESPECT  TO  THE  RELATION  OP.- 

(A)  Is  GBlfSaAL,  p.  679. 

(B)  With  RSPERaNCe  to  THR  DSFRiVPANT  HIMSELF,  AltD  HIS  HKIRS  &0. 

(a)  As  to  lands,  p.  683.     (h) goods  and  chattels.     See  anh,  tiU.  Ex- 

eeutioBs;  Fieri  Facias. 

(C)  Wits  rbfrrbpt cb  to  purchasbrs,  p.  683.  (*  641  } 

(D)  '  RANXRITFTS,  p.  685. 

(E) • nfsOLVBNTs.   See  anh^  tit.  Insolvent  Debtors. 

XII  RELATIVE  TO  THE  DOCKETTING  OF,  p.  686. 

XIIL REGISTERING  OF,  668. 

XIV.  — AMENDING  OF.     See  anie,  tit.  Amendment. 

XV. WHEN  JUDGMENT  ROLL  IS  LOST, 

p.  669. 

3CVI.  ACTION  ON. 

(A)  Form  of,  ahp  whrn  maintainable,  p.  689. 

iB)  In  WHAT  COURT,  p.  691. 
C)    HOLBINO  TO  BAIL  IN,  p.  699. 

(D)  Declaration  on,  p.  695. 

(E)  Stating  rRocBBDiNGs  fbnding  writ  of  error,  p.  697. 

(F)  Pleas  and  replications,  p.  698. 

(G)  Issue.     Seo  pogty  tit.  Noi  tiel  Record. 
(H)  Evidence,  p.  701. 

(I)  Judgments,  p. 701. 
( J)  Costs,  p.  70?. 
XVIL  RELATIVE  TO  CONCLUSIVENESS  OF  JUDGMENT  IN 
SUBSEQUENT  PROCEEDINGS  FOR  SAME  CAUSE  OP 
ACTION. 

(A)  As  REGARDS  THE  PARTIES,   p.  704.     '    ■  ' 

(B)  As  TO  THE  SUBJECT-MATTER  OF  THE  SUIT,  p.  710. 

XVIII.  RELATIVE  TO  FOREIGN  JUDGMENTS. 

(A)  Effect  of,.,  p.  713. 

(B)  Actions  on,  p.  715. 

(C)  Proof  OF,  p.  717. 

I.  RELATIVE  TO  THE  DEFINITION  AND  GENERAL 

NATURE- OF.» 

*  A  judgment  ia  the  deeision  or  sentence  of  the  laxv,  given  by  a  court  of  juatico,  9»  ihs 
th«  result  of  proceedings  instituted  for  the  redress  of  injury.  The  languRge  of  judgmcotft, 
iberelbre,  is  not  tbpt  "  it  is  decreed  or  resolved  by  the  Court,  but  it  ia  considered,  (con- 
sideratuoi  eat  per  curiam)  that  the  plaintiff  do  recover  hia  debt,  damagea,  poweaiion,  and  the 
like;  or  that  the  defendant  do  go  quit;  which  iropliea,  that  the  judgment  ia  not  so  much  ih^ 
deciaiqsh  of  the  Court,  as  the-aentence  of  the  law  pronounced  and  declared  by  the  Coqrt, 
after  due  deliberation  and  inquiry.  Judgments  in  civil  ^ases  are  of  four  icinda:  1st.  Wher«  ^ 
llie  facts  are  admitted  by  the  partiea,  but  the  Jaw  disputed;  fis  in  thU  case  oi*  judgmept  up- 
on a  demurrer.  Siid.  Where  ttie  law  is  admitted,  but  the  facta  disputed!;  as  ip  case  ofjiidg- 
Bient  upota  a  verdict.  3rd.  Whev  both  the  fact  and  the  law  are  adrpitted  by  confeaaiop; 
aa  in  a  cognovit  actionem  or  retraxit,  on  the  paVt  of  the  defendant,  or  nolle  prosequi,  oo 
the  part  of  the  plaintiff.  4th.  By  default  of  either  party  in  the  course  of  legal  proceedings; 
aa  in  <aaea  of  judgment  by  nil  dicit,  or  noh  sum  infornmtos,  where  the  defendant  has  omiU'e^ 
to  plead  or  instruct  hia  attorney  to  do  ao,  aAer  proper  notice  given;  or  in  casea  of  jud^pqent 
by  nen  proa.,  ncnauit,  or,  aa  in  cnro  of  a  nonsuit,  where  the  plaintiff  omita  to  follow  up  bis 
procaaedinga.  The  conduct  of  the  defendant  implies  that  he  haa  no  defence  to  offen  that  of  tb^ 
plaiiktii^  tbot  he  haa  no  grievance  which  he  can  prove.  These  four  apecics  of  juclgliiepti, 
ag«ui|  avB  eiibar  interloeutory  or  final-    lat.  iDterlocotory  judgments  are,  in  ordinary  aeeep- 
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r  642  ]  II.  RELATIVE  TO  THE  ENTIRETY  OF. 

IWeiiBo  1.  Rkx  V.  Mator,  &c.  of  Cambridge.  E.  T.  1788.  K.  B.  2T.  R.  461. 

right  to  p^  Cur.    On  R  declaration  in  which  two  inoonsutent  coiinU  arc  joined,  the 


f^*"..   plaintiff  cannot  have  judgment. 
iStom  2.  Rexv.  Amert.  H.  T.  1799.  K.  B.  4T.R.637. 

when  the  Per  Cwr.  The  judgment  given  for  damages  is  entire;  and  if  it  cannot  be 
eoaou  a^  supported  against  all,  it  must  be  reversed  in  toio\  because  tbe  Court  caonol 
iBcoMii  gever  the  damages,  and  say  that  each  defendant  ahaU  be  severally  liable  Am- 
uSl  '  6m  *••*  proportion  of  them;  but  even  in  these  cases,  if  different  parts  of  a  judg- 
■woiVhich™®"^  can  be  severed,  the  Court  will  reverse  it  in  part,  and  affirm  it  for  Ibe  le- 
!■  eapabk  sidue,  as  appears  by  tbe  case  quoted  from  2  Roll.  Rep.  136. 
I  643  ]  3.  Cobb  v.  Brtan.  H.  T.  1803.  C.  P,  3  B.  &P.  343. 

ofiepara  To  an  avowry  for  130/.  rent  in  arrear.  the  plaintiff  pleaded  "  that  the  said 
tbom^be  1^/.  ig  not  due,"  and  the  defendant  joined  issue  thereon;  and  at  the  trial  it 
mwwn^v^  appears  that  24/.  only  is  due,  upon  which  Ihe  plaintiff  objects  that  the  evidence 
mffirmod  si  ^^^*  °®^  ^"PPS!!^  ^^®  \9A\Ji»  joined  by  tbe  defendant. 

to  the  reii  -P^*"  ^^'  We  do  not  see  upon  what  principle  it  tran  be  contended  that  those 
doo.  matters  which  are  aided  by  the  finding  of  the  jury,  are  to  be  con^iidered  us 

flo  a  jodg    not  found  by  the  jury,  because  an  objection  was  taken  previous  to  tbe  fiodmg. 
meat  may   The  reason  upon  which  such  matters  are  considered  as  aided  appears  to  oa  to 
begivea     be  that  the  substance  of  the  issue  is  foun<};  and,  therefore,  any  information  in 
fr0  tanio.  jj^^  j^,,^  ^^^^  not 'be  regarded.     The  principal  question  in  this  case,  is,  whe- 
ther the  defect  in  these  pleadings  can  be  taken  advantage  of  after  verdict? 
There  are  many  issues  to  which  a  party  may  demur,  if  he  think  proper;  and 
yet,  if  he  chose  to  go  on  to  trial,  he  may  nevertheless  take  advantage  of  the 
fault  after  verdict,  as  where  an  issue  is  completely  immaterial;  for  no  verdict, 
cures  that  defect.     The  issue  in  this  case  in  form  is,  whether  130/.  be  due  or 
not?    The  plaintiff  having  insisted  upon  that  in  his  plea  which  is  no  answer  to 
to  the  avowry,  namely,  that  130/.  is  not  due,  and  tbe  avowant  having  joined 

tativB,  tho96  incomplete  decisions  whereby  tbe  right  of  the  plaintiif  ia  eatablished,  but  the 
qaantum  of  damages  sustained  by  him  is  not  ascertained,  for  this  is  a  matter  whicli  in  ^ooerel 
caunot  be  fairlf  done  without  the  inlerTention  of  a  jury.  2nd.  Final  judg:ments  are  such 
as  at  ooce  finish  the  proceedings,  by  declaring  that  the  plaintiff  either  has,  or  has  not,  enti* 
tied  himself  to  recover  the  remedy  he  sought,  and  by  ascertaining  to  what  amonnt  he  aball 
obtain  redress.  It  will  appear,  then,  that  judgments  afier  verdict,  judgments  in  tbe  ac- 
tion of  debt  for  a  sum  certain,  judgments  by  confession,  and  all  judgments  in  favdur  of  iha 
plaintiff,  are  final'  but  in  every  ptner  ease,  as  on  default  or  demurrer,  in  actions  of  assump- 
ait,  covenants,  case,  trespass,  trover,  &c.,  the  judgment  is  interlocutory  in  the  first  place, 
deeidin|[  only  that  the  plaintiff  ought  to  recover,  but  leaving  it  to  be  ascertained  b^  a  writ 
of  inquiry  to  what  amount.  On  ine  return  of  this  inquiry,  the  right  to  recover  bavmg  been 
established,  and  ihe  amount  of  the  damages  having  been  ascertained  by  a  jury,  final  judgment 
is  entered  up.  In  assumpsit,  covenant,  case,  replevin,  and  trespass,  tbe  judgmnet  for  the 
plaintiff  is,  that  he  recover  his  damages  and  costs  against  the  defendant,  to  be  levied,  when 


the  judgment  for  the  plaintiff  is,  that  be  recover  his  debt,  together  with  his  damages  and 
costs,  to  be  levied,  when  the  plaintiff  is  entitled  to  costs  in  an  action  against  an  executor  or 
administrator,  of  the  goods  ol  the  testator  or  intestate,  if,  &Cm  and  if  not,  then  the  damages 
and  costs  to  be  levied  de  bonis  propris.  In  annuity,  tbejudginent  is  for  the  plaintiff  to  re- 
cover the  annuityr  and  the  arrearages  of  the  same,  as  well  before  the  bringmg  of  tbe  ac- 
tion as  afterwards,  up  to  the  time  when  judgment  is  given.  In  detinue,  it  is  for  the  plaintiff 
to  recover  the  goods,  or  their  ralue,  with  dam  jgs  and  costs.  In  replevin,  tbe  judgment  for 
tbe  defendant,  at  common  lawj  U  to  have  a  return  of  ihe  goods,  or,  upon  the  statute  17  Car- 
2.  c.  7.  to  recover  the  arrearages  of  rent  or  value  of  the  goods  and  costs;  and  in  other  action*, 
the  judgement  for  the  defendant  upon  a  non  pros.,  nonsuit,  or  verdict,  is  to  recover  his  cosU 
only.  Af>er  final  judgment  signed,  execution  may  be  immediately  taken  out  against  the  de- 
fendant «  person  or  goods;  but  in  order  to  charge  liira  in  execution,  or  bind  his  lands,  or 
proceed  against  him  by  action  of  debt  or  scire  facias  on  the  judgment,  or  against  bis  bail 
on  the  recognizance;|or  if  a  writ  of  error  be  brought,  it  is  necessary  that  thejudgmpnt  should 
be  entered  of  record,  and  dockctted,  and  the  judgment- roll  carried  to  and  filed  in  the  treas- 
ury of  the  court.  Tiie  iudi^ment-book  produced  by  the  officers  of  the  court  is  not  evidence 
of  the  judgment  entered  therein;  though  the  record  has  not  been  made  up,  and  though  tbe 
person  ioierested  in  proving  the  judgment  be  no  party  to  tbe  action;  and  it  seegas  that  any 
person  who  is  interested  in  a  judgment  may  compel  tbe  plaintiff  t9  enter  it  up.. 
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ifunie  upon  that  fact,  it  appears  that  I  ML  is  not  dae,  but  that  a  less  suof » 
due;  and  we  are  to  determine  whether  the  plaintiff  ahall  be  permitted  to  take 
advantage  of  his  own  bad  pleadings.  If  this  had  been  an  issue  sent  from  the 
Court  of  Chancery  to  try  whether  120/.  were  due  or  not,  there  must  have 
been  a  verdict  for  the  defendant.  In  this  case,  however,  where  the  substance 
of  the  issue  is  to  ascertain  whether  any  rent  was  in  arrear,  and  the  jury  have 
found  that  242.  was  due,  we  see  no  reason,  in  the  absence  of  any  precedent 
■  precisely  in  point,  why  the  avowant  should  be  precluded  from  having  the  be- 
nefit of  that  finding.  The  objection  is  on  the  record,  and  may  be  moved  again 
either  in  arrest  of  judgment  or  upon  a  writ  of  error. 

.Rooke,  J.  •  The  cases  cited,  5  T.  R.  246;  Cro.  Eliz.  82;  have  satisfied  me 
that  the  verdict  as  found,  may  be  supported.  If  the  plaintiflT  be  dissatisfied 
with  our  opinion,  the  point,  being  on  the  record,  will  be  opened  to  him  in  ano» 
tfaer  court. 


III.  RELATIVEr  TO  JUDGMENT  FOR  PLAINTIFF. 

(A)  In  abjltement.*    See  ante  tit.  Abatement. 

.     (B)  In  bar.  [  W4  ] 

(a)  By  defauU.  when  cfo 

Ssi.  Jfonsuminformaitiunildicit.t  ftmdMmthm 

1.   (^mdB far  signing.  \\nl\Z 

(a)  Generally.  bimm 

MooRB  V.  GhiEEN.  £.  T.   18^15.  K.  B-  1  Salk.  213.  eKirt^and 

•    Per  Cwr.     Where  there  is  a  judgment  by  defauU,  and  that  is  where  the  beiog  dli 
party  hath  a  day  certain,  and  is  demandable,  and  being  demanded,  doth  not  ?"2r**'* 
appear,  judgment  may  be  given*  against  him  by  default.     See  Co;  Entr.  269;  ^^  ^^^ 
Rast.  Ent.'  173.  6.  eooitmav 

(6)  For  wani  of  a  plea^  rejoinder y  ^c.  or  not  pleading  speciaUy.  gW«  jodg 

1.   Pbtrie  v.  FiTZROY.  H.  T.   1793.  K.  B.  5  T.  R.  162.  roenta 

In  debt  on  bond  there  being  no  rejoinder,  the  plaintiff  entered  up  judgment  8*iMt  him 
by  default,  as  for  want  of  a  plea,  not  of  a  rejoinder.    It  was  now  moved  to  dis-  ^y  «•"•■"• 
charge  that  rule,  saying  it  was  unnecessary  to  enter  all  the  pleadings,  and  ^°^^^?*'^ 
could  answer  no  other  purpose  than  that  of  creating  expense.  .     aime^  for 

Prr  Cvr.   Wherever  it  becomes  necessary  to  enter  all  the  pleadings  on  the  ^^|  ^  ^. 
record,  as  in  the  instance  put  of  a  nolle  proneqtd  as  to  part,  it  may  be  done;  but  rejoinder  as 
generally  speaking  it  can  answer  no  purpose,  and  is  perfectly  unnecessary.  The.woU  ■■  fov 

.     ,     .  .    -i*.  1       •        J  ^*"t  of  a 

♦  When  a  p^eo  in  aliatement  is  regularly  put  in,  thepliuntin  must  reply  to  it.  or  demur.—  pi^^^ 
If  be  reply,  and  an  issue  in  fact  bo  therenpon  jbined,  an<f  found  for  him,  llie  judgment  it  per-  '^ 
emptory,  quod  recuperet;  but  if  there  be  judgement  fur  the  plaintiff,  or  demurrer  to  a  plea  ir 
ahateoient,  or  replication  to-sudi  plen,  I  be  judgment  is  only  interlooutory,  quod  respondeat 

ouster.  * 

t  Judgment  goes  by  dcfuilt,  properly  speaking,  wherever,  between  the  comroencement 
of  a  suit  and  its  anticipated  decision  in  court,  either  party  omits  to  pursue  in  the  regular 
method  ihe  ordinary  moasurei  of  prosecutcm  or  defence.  Hence  judgment  by  defauir,  when 
it  goes  against  the '  defendont,  is  an  implied  admission  of  tfie  charges  advanced;  whwi' it* 
j^oes  against  Um  plaintiff,  it  is  an  implied  admission  that  he  cannot  support  those  charges. 
Judgment  by  dcfauH  is  either  by  nil  dicit,  where  the  defend'ii^t  appears,  but  saysDoUiing  in 
bar  or  proc'uslon  of  the  action;  or  by  non  sum  informatu.*,  where  l.fi  attorney  says  be  ir 
not  informed  of  any  answer  to  be  given  thereto.  Judgments  of  non  pros.,  nonsuit,  and  as 
in  case  of  a  nonsyuit  (which  are  agninst  the  plaintifiy,  'Jiough  usually  treated  as  a  class  by 
themselves,  must,  inasmuch  as  arising  from  omissions  or  irregularities  at  varioOH  stages  of 
the  action,  be  considered  equally  judgments  by  default  of  the  plaintiff,  as  judgments  of  nil 
dicit  or  non  sum  informatus  by  default  of  the  defendant.  ^  • 

^  On  the  expiration  of  the  time  for  pleading,  a  rule  to*  p!ead  having  been  given,  and  a 
pica  demanded  wfien  necessary,  ihc  plaintiff's  attorney  shonld  search  for  a  plea,  if  not  deliver- 
ed to  him,  V*  ith  the  derk  of  the  papers,  who  receives  special  pleas  in  the  King's  Bench,  and 
with  the  clerk  of  the  judgment,  who  keeps  tho  general  issue-book  at  the  King's  Bench  Of- 
fice ,or  at  the  prothouotary's  office  in  the  Common  Pleas;  and  if  no  plea  be  found  at  either 
of  those  offices,  the  plaintiff's  attorney  may  sign  judgment  as  for  want  of  a  plea. 

«  Or  if  the  defendant  di)  not  plead  to  a  new  assignment,  or  join  in  demurrer  whenneces- 
tary;  or,  in  the  K.  B.,  if  lie  do  not  return  the  paper  or  demurrer-book  in  due  time.     If  the 
defendant  mak«  default  at  the  trial,  this    is  not  such  a  default  as  will  entitle   the  plaiotff  to 
sign  judgment,  but  be  must  proceed  regularly  to  vordiet,.or  in  tlie  same  manner  as  if  tfaaaor 
tion  wero  defended! 


476  JU06MBNT.— A  Bar, 

and,  in  trfith,  if  the  defendant  do  not  re-it^in,  it  ia  coniidered  wao 
ment  of  the  plea. — ^Rule  absolute. 
[  645  ]  2.  HicRON  ▼.  Heros.  T.  T.  1761.  K.  B.  1  Blac.   Rep.  S76;  S.  C.  3  Wik. 
And  whea  1 17.   Cave  v.  Aao.f.  M.  T.  1T69.  C.  P.  3  Wile.  3S;  1  Meorey431. 

m  defend  Defendant  obtainech  a  rule  for  time  to  plead,  pleading  issvably,  rqoinin|^ 
der  jade*!  f '^^^i  *°^  t^akittg  short  notice  of  trial.  Afterwaid:»,  the  defendant  plenied  « 
order  to  ju<%ment  in  the  court  of  Common  Pleas,  upon  which  the  plaintMr  signed  jod^ 
plead  in  the  nient;  and  now  defendant  moved  to  set  aside  this  jndgment  for  irrenkritjr. 
terau  of  Bttt  it  being  proved  by  affidavit  tbfift  the  plea  was  in  fact  a  false  plea,  the  ttofMt 
pleading  ii  held  that  this  was  not  an  issuable  plea,  within  the  meaning  of  the  nde  for  tine, 
^^'  ^^y  therefore,  discharged  the  rule  for  netting  aside  the  judgment  with  coats. 
faulrjlta        ^e  2  Chit.  Rep,  29'i. 

of  ja<^  3.  KiLwicK  y.  Mi  adman.  H.  T.  1757.  K.  B.  I  Burr.  69.  S.  P.  Wao* 
nent  reeoT  staffs  v.  Long.  H.  T.  1758.  C.  P.  2  Barnes,  263.  Valley  t.  6ar- 
^•^;  DINER.  H.  T.  1780.  1  Tidd.   478. 

^/  ^^°^.  ,      Time  was  given  by  a  judge's  order  to  plead  (vis.  until  .two  days  before  the 
M  not^ueoa  ^^^^gn-day  of  this  present  term)  on  the  usual  terms  of  pleading  issuably,  he, 
bte,  the       T^^^s  order  was  not  obtained  till  after  the  four  days'  rule  (or  pleading  was  ejrpi- 
plahitHT      red.     Before  the  term,  and  within  the  thne  allowed  by  the  judge's  order,  tbe 
BMiy  eoteid  defendant  pleaded  a  plea  of  tendelr,  which  plea  was  entitled  (as  it  was  agreed 
*^  "  ^    that  it  regularly  mi^ht  be)  as  of  the  preceding  term.     Counsel  showed  cause, 
JJJJJ^'^      viz.  that  it  was  a  fair  honest  plea,  in  its  own  nature,  and  that  it  was  within  time, 
jadVMttt-   ^^^  being  after  impailance,  but  as  of  the  laid  term;  and  also  that  it  was  an  is- 
suable plea,  within  the  meaniiig  of  the  judge's  order;  though  he  acknowledg- 
ed that  plea  in  abatement  (though  in  strictness '  indeed  issuable)  would  not  be 
se,  because  it  fended  to  delay  the  plaintiff!^   The  Court  concurred  entirdy  in 
Hie  argument  in  support  of  the  regularity  of  the  plea,  and  the  motion  was  demed. 
4.  Waterfall  v.  Glodb.  £;.  T.  1789.  K.  B.  3  T.  R  305. 
8o,  wlieri       ^  ^  motion  to  set  aside  the  interlocutory  judmerit  in  this  cause  for  irreg^ 
sWeMI        vlarity,  it  appeared  that  the  defendant,  being  nnder  an  order  to  plead,  tssiiably, 
ptMk  Me     had  pleaded  several  pleas,  all  of  which  were  issaable,  except  one,  on  whieh 
pl^*^^>     the  plaintiff  siened  judgment  as  for  want  of  a  plea.     This  it  was  contended 
wbieh  '      ^^^  irregular,  because  that  one  plea,  which  was  not  issuable,  might  he  consid* 
aetkeaabb  "  ^  nullity,  and  the  others  were  a  sufficient  compliance  with  the  order.     It 
h  will  viti  ^"^^  eanira  insisted  that  the  one  plea,  which  was  pleaded  in  disobedience  te 
ate  all  tfaa  the  order,  vitiated  all  the  others;  and  that  It  had  been  repeatedly  deternined 
etfein;       in  such  cases  that  the  plaintiff. might  sign  judgment  as  for  want  of  a  plea. 
And  the  Court  being  of  this  opinion,  discharged  the  rule. 
5.  CcjMiNo  v.  Sharland.  E.  T.  1801.  K.  B.  1  East,  411.  S.  P.  Suttos  r. 

Waddilove.  M.  T.  1742,  C.  P.  Barnes,  314. 
Or  pleads        The  bill  was  filed  in  last  Hilary  term,  and  the  defendant  obtained  further 
**"^*^?  K»  *'"**  *®  P^®*^  ^^  *  judge's  order,  till  the  27th   of  February,  upon  the  terms  of 
Sedaration  P'^^^^'^iJ  issuably,  rejoininur  gratis,  and  takinff  short  notice  of  trial  for  the  then 
and  a  sham  "^'^  AMJzes  at  Exeter.     The  declaration,  wnteh  was  in  <M9tf»/itil,  consisted  of 
demarrer    ^^^^  counts  upon  special  agreements,  and  four  other  general  money  counts; 
to  tVie  reet;end  on  the  said  27th  of  Februrary,  the  defendant  filed  special  demurrers  (al- 
[  646  ]  leging  sham  causes  of  demurrer)  to  the  four  first  counts,  and  pleaded  nan  nt- 
sutnpsU  and  the  bankruptcy  of  the  defendant  to  the  four  last  counts.     It  wan 
objected  to  the  defendant's  agent  at  Che  time,  that  the  special  demurrers,  not 
afiecting  the  merits  of  the  case,  were  not  issuable  'pleas  within  the  meaning  of 
the  judge's  order;  and  it  was  proposed  to  him  to  strike  them  out  and  put  in  is- 
suable pleas,  BO  that  the  cause  might  proceed  to  trial  at  the  ensuing  assiaces. 
This,  however,  being  denied,  and  the  regularity  of  the  pleading  insisted  apon,   • 
the  plaintiff  on  the  second  of  March  signed  judgment  in  the  cause  genemiljr 
upon  the  whole  declaration,  es  for  want  of  a  plea,  and  gave  notice  of  execvH 
Aing  a  writ  of  inquiry  on  the  16th  of  IVfarch,  being  the  commission  day  of  tho 
assizes  at  Exeter;  afler  which  the  plaintiff  again  offered  to  waive  the  judg- 
ment and  to  proceed  to  trial  on  the  merits,  if  the  defendant  would  withdmv 
his  specrel  demurrer,  but  without  effect.    The  plaintiff  iheo  proceeded  to 
cote  his  writ  of  inquiry.    On  motion  to  set  it  aside^ 
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Per  Cur^  The  defendant  here  seeks  to  set  aside  proceedings  which  have 
been  iuduced  hy  his  own  fault.  An  action  was  brought  against  him,  and  not. 
being  prepared  to  answer  it  at  the  appointed  time,  he  applied  for  indulgence 
for  further  time  to  plead,  which  the  Uourt  granted  upon  the  U3ual  terms,  which 
in  effect  are  no  more  than  these,  that  he  should  bring  forward  his  real  defence, 
if  he  had  any,  at  once,  and  not  entangle  the  plaintiff  in  the  mere  forms  of 
pleading.  The  defendant  afler  this  undertaking  had  the  option  of  denying 
the  whole  charge,  or  of  letting  judgment  go  by  default  as  to  such  parts  of  it  as 
he  was  ready  to  admit,  and  denying  the  rest;  instead  of  which,  for  the  sake 
of  perverting  justice  and  creating  delay  and  expense,  he  only  pleaded  issuably 
to  some  of  the  counts,  and  put  in  sham  demurrers  to  thd  others.  This  is  not 
a  fair  compliance  with  the  judge's  order,  but  a  palpable  evasion  of  it;  and, 
therefore,  we  are  glad  that  he  has  met  with  his  desert;  that  the  plaintiff  haa 
signed  judgment  as  for  want  of  plea,  which  he  had  a  right  to  do.  The  conser 
quence  is,  that  this  rule  must  be  set  aside  with*  costs. 

6.  Hill  v.  Dtball.  H.  T.  1820.  K.  B.  2  Chit.  Rep.  292. 

The  action  was  brought  to  recover  the  sum  of  III.  28. ;  and  before  the  re- 
turn of  the  writ,  the  defendant  took  out  a  summons  before  a  judge  at  chambers,  ^'  if  a  pl«« 
calling  on  the  plaintiff  to  show  cause  why,  upon  payment  of  the  debt  and  ^®  ^«<^  in 
costs,  the  proceedings  should  not  be  stayed.     The  judge  accordingly  made  an  jg"^^*^  ^ 
order  to  that  efiect,  and  the  plaintiff's  costs  were  taxed;  but  neither  the  debt  der  to  atay 
nor  costs  were  paid  by  the  defendant.     In  consequence  of  this  the  plaintifiTprocued 
delivered  a  declaration,  with  notice  to  plead  in  eight  days.     Before  the  timei^gx^n  pay 
was  out,  the  defendant  took  out  a  summons  before  another  jiidge,  for  further  ^^°^ '*^, 
time  to  plead;  and  the  plaintiff  having  demanded  a  plea,  the  defendant  filed  a^^^" 
plea  of  judgment  recovered,  upon  which  the 'plaintiff  signed  judgment;  and      «^ 
the  question  was,  whether  the  judgment  so  signed  was  regular. 

Per  Cttr.  It  is  obvious  in  this  case,  that  the  defendant  obtained  the  order 
fer  staying  the  proceedings,  on  payment  of  the  debt  and  costs,  merely  for  the 
parpose  of  gaining  time  and  delaying  the  plaintiff.  It  was  highly  improper 
for  the  defendant  to  plead  a  judgment  recovered,  af\er  the  judge  had  made  an  r  547  t 
order  for  paying  the  debt  and  costs.  No  instance  can  be  mentioned  in  which 
the  defendant  has  been  allowed  to  plead  judgment  recovered,  afler  such  an 
order  has  been  made  and  the  costs  taxed.  Indeed,  the  practice  now  is  to  make 
it  a  part  of  the  terms  of  the  order  for  staying  \he  proceedings,  that  if  the  de- 
fendant does  not  pay  the  money  within  a  given  time;  the  plaintiff  shall  be  al- 
lowed to  sign  judgment. 

7    Macdonnell  v.  Macdonnell.  T.  T.  1802.  C.  P.  3  B.  &  P.  174. 

A  declaration  in  debt  demanded  2,000/.  and  contained  several  counts,  each 
of  which  stated  a  debt  of  2241  7s  4  l-2d.  The  defendant,  after  having  obtained  Or  if  the 
time  to  plead  upon  the  usual  terms  of  pleading  issuably,  put  in  the  plea  that  plea  does 
the  defendant  did  not  owe  to  the  plaintiff  the  said  sum  of224r  7a  4  l-2d  conclu-  not  awwet 
dtngto  the  country;  whereupon  the  plaintiff  signed  judgment  as  for  want  of  j^® jJJ'y^**  * 
a  plea.     But  the  Court  were  of  opinion,  that  as  the  pica  was  pleaded  to  the^^^^j^ 
w^ole  declaration,  it  must  be  considered  as  no  plea  within  the  judge*s  order. 
—Rule  discharged.    See  1  D.  &R.  47d. 

8.  Thellusson  v.  Smith.  H.  T.  1793.  K.  B.  6  T.  R,  152.  Anon.  E.  T. 
1819.  K.  B.  1  Chit.  Rep.  355.  n.  Eames  v,  Williams.  E.  T.  1822.  K. 
B.  1  D.  &  R.  359. 

Per  Cwr.     If  this  plea  cannot  be  supported,  the  plaintiff  should  have  de-Bntjadg 

•  The  rale  upon  this  subject  is  thas:— If  a  plea  begin  as  an  answer  to  part  only,  and  is  ™^"uj^- 
in  truth  as  answer  only  to  that  part,  1  Saund.  28.  n.  1,  2,  ^  or  if  it  begin  as  an  answer  to  ^^^  "•■* 
part,  bilt  afterwards  answer  more,  9  Saund.  28,  n.  3;  1  Str.  303.  but  see  2  B.  &  P.  427;  the 
plaintiifaboald  sign  judgment  for  that  part  of  the  cause  of  action  which  thei  plea  in  its  com- 
BMnoemeot  doe*  not  profess  to  answer;  otherwise,  if,  instead  of  doing  so,  he  demur  or 
plead  (Mrer»  the  whole  action  will  be  diseontioued.  If,  on  the  contrary,  the  plea  begin  as 
•Q  answer  to  the  whole,  but  in  truth  is  only  answer  to  part,  the  plaintiff  cannot  signjudmnet 
Ihr  the  part  not  answered,  but  should  demur,  because  too  whole  plea  is  bad;  1  Sauod.  28»  d» 
I,  ft,  2. 296.  D.  1. 
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tAiCm  pfM  marred  to  U,  iostetd  of  9igninff  judgment  as  for  want  of  a  ptea.  Whara,  in^ 
ffcd'  inform  ^^^^^  ^  pj^a  has  appearedoD  ihc  face  of  it  to  be  a  dilatorjr  plea,  the  Court  b«l 
fhe  lob  ^  *'*  ®^"^®  cases,  gone  the  length  of  saying  that  the  plamliff  migbt  treat  it  a9  « 
itaaee  of  noUity ;  but  this  plea  is  not  of  that  kind,  for  it  goes  to  the  sobstaoce  of  ihp 
tM action*  Complaint;  though  whether  it  be  a  formal  and  good  plea  it  is  not  neceiiaairj  fa 
consider  now;  if  it  be  bad  the  plaintiff  must  demur  to  it. 
[  648  J  (e)  For  pleading  aylea  nol  applicable  to  tlte  fMtvre  oj  (keacHofn. 

I.  Stafford  v.  Littlb,  H.  T.  1728.  C.P.  Barnes,  ^7. 
1(  nil  debit     This  was  an  action  upon  the  case  on  a  prommissoiy  note,  wbereto  de&iK 
ko  pleaded  J|^,^  pleaded  m/de&i^;  the  plaintiff  looked  on  the  plea  as  a.  nullity,  and  sigoe^j 
JJ"***^""*  judgment  for  want  of  a  plea,  which  the  Court  heW  to  be  regular. 
maiBump  ^   |>£^y  ^  FisHER.  T.  T.  1805.  K.  B.  6  East, 54a  a  P.   BaKsiKif  n  K- 

QAN.  M.  T.  1811.  6  TaunK  164. 
Or  non  ae      The  declaration  in  debt  was  delivered  on  the  Ifth  of  May,  and  tbe  nile  to 
Bumpeit     plead  given  on  the  day  before,  and  no  rule  to  plead  was  given  aflerwavclK; 
to  an  ae      ^hich  was  admitted  to  be  irregular.  But  after  the  1  Ith,  a  plea  of  won  asntntp' 
4«bt-  sf<  was  entered;  on  which  the  plaintiff  afterwards  signed  jod^gnienl,  as  for 

wanix>f  a  plea;  apd  it  was  held  on  the  authority  of  Lockhart  v.  BiaekretJ^S 
Term  Rep.  1.  that  the  plea  of  nona$stimpsU  to  an  action  of  debt  was  a  auUilj* 
3.  Gray  v.  Sidnbfp.  E.  T.  1803.  C.   P.  3  B.^  P.  395. 
Declaration  in  this  case  was  as  foUtows :  '^  London  to  wrt :  Simaoo  Sidaieff' 
was  attached  to  answer  George  Gray  and  John  Gray  in  a  plea  of  trespaaa  on 
Or  a  p(ea    the  case.'^    The  defendant  j^eaded  thus :  ^^  And  tbe  said  Skneon.  ip  his  owb 
in  al>»t9      proper  person  comes  and  prays  judgment  of  tbe  said  declaratbo,  becaose  f» 
nent  of  U^gays^  (hat  by  a  certain  a^  of  parliament  made  and  passed  at  the  paiiiameni^ 
"Sir*        holden  at  Westminster,  in  the  third  week  of  Easter,  in  the  first  yeai?  of  thm 
thoVlaia'    '©ign  of  our  late  Sovereign  Lord  Henry  the  Fif\h,  late  King  of  £Q^Iand,  il 
tiff  may      ^as,  among!»t  other  things,  ordained  and  established,  that  in  every  origioal  writ 
deem  the  ^  of  actions,  personal  appeals,  and  indictments^  and  in  which  the  extent  shall 
plea  a  n«Hi  be  awarded  in  the  names  of  the  defendants,  in  such  writs,  original  appeals  and 
V'  ^?.,      indictments,  additions  should  be  made  of  their  estate  or  degree  or  royst^rj, 
mau   ^    ^^4  ^C  tbe  towns  or  hamlets  or  places  and  counties  of  wbicl^  they  were  or  b^ 
or  in  which  they  be  or  were  conversant;  and  if  by  process  upon  the  sa^  ori- 
ginal writSy  appeals,  or  indictments,  in  the  which  the  said  addRion  be  omitted^ 
any  utlagaries  be  pronounced,  that  tjiey  be  void^  frustrate,  and  holden  &r 
oone,  and  that  before  the  utlagaries  be  pronounced,  the;  said  writs  and  indict* 
ments  shall  be  abated  by  the  exception  of  the  party  where  in  the  same  th!» 
said  additions  be  omitted;  wherefore,  inasmuch  as  in  the  nao^e  of  hun  the 
said  Simeon  addition  is  not  above  made  of  his  estate  or  degree  or  mystery,  he 
tbe  said  Simeon  prays  jadjgment  of  the  said  declaration,  and  that  the  same  h% 
quashed,"  TJrc.     A  rule  n»»  having  beep  obtained,  calling  on  tbe  defendant  to 
shoyf  cause  why  the  plaintiff  should  not  be   at  liberty  to  s^  jodgmeoC,  as 
fer  want  of  a  plea^.   Piir  Cur^     As  this  case  has  been  argued  upon  the  motioo 
now  before  the  Court,  we  do  not  think  it  right  to  withhold  our  jadgment  •% 
present,  uritil  the  plainti^  shall  have  done  that  which  he  now  seeks  our  leaver 
to  do,  though,  perhaps;  it  would  have  been  the  more  rec^lar  mode  of  proceed- 
ing for  him  to  sign  judgment  as  for  want  of  a  plea,  withoql  any  i^pplication  toi 
the  Court,  and  thus  have  pat  the  defendant  to  move  to  have  that  judgn^nt  set 
aside.     The  plea  in  this  case,  aAer  stating  the  statute  of  additions,  prays  thai 
the  declaraliou  may  be  qoasfaedl     We  have  not  found  a  single  case  in  which 
^^has  been  lield  necessary  to  insert  an  addition  in  the  declaration.     The  writ 
and  declaration  ought  to  agree;  and  formerly,  if  there  was  any  essential  vari- 
ance between  them,  advantage  might  have  been  taken  of  that  circumstance 
It  remains  to  be  proved,  however,  that  any  repugnance  eiists  in  the  prcMOl 
ease.     B  never  has  been  the  practice  for  many  years  to  insert  an  addition  in 
declarations  in  this  court;  and  the  question  now  is,  whether  the  plea  which 
has  been  put  in  can  be  received?     That  question  appears  to  us  to  have  been 
decided  by  the  case  of  Murray  r.  Hubbart;  there,  on  applicatioB  being  tau^ 

•  Or  if  oae  of  aeveral  pleat  be  merely  demurrable;  King  v.  Barber,  I  Tidd,  fil<k 
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lilihe  c^M  for  leHire  to  treat  a  plea  in  abatement  as  a  nullity,  the  Court  refii-  [  6^9  j 
IM  to  make  any  rule  in  that  stage  of  the  proceedings;  but  judgment  having 
bbete  wgi»t4  ta  for  want  of  a  prea,  the  question  came  before  the  court,  and  ^ 
Wfii  deciHed  upon  grounds  which  are  extremely  applicable  to  the  present  case. 
Ijord  ChM  Jastice  Eyre  there  says,  that  '*so  long  as  it  is  the  practice  of  the 
Cotfit  to  iasite  the  mean^  process  first,  and  to  allow  an  original  to  be  sued  out 
afterwards,  <f  necessary  to  substantiate  the  proceedings,  no  advantage  can  be 
taken  after  ttie  appearance  of  a  misnomer  in  the  mesne  process,"  In  thftt 
casb  tfete  fdea  assumed  that  the  original  writ  had  misnamed  the  defendant,  be- 
casae  the  declaration  recited  that  he  was  arrested  by  a  different  name  from 
that  b^  which  he  was  declared  against.  It  has  long  been  the  practice  not  to 
granft  oyer  of  original  writs;  and  though,  perhaps,  such  refusal  may  be  con- 
sidered in  the  first  instance  to  have  been  a  strong  measure,  yet  it  was  the  ne- 
cessary consequence  of  assuming  a  jurisdiction  without  original.  From  that 
mommlt  it  became  necessary  to  treat  all  pleas  of  this  sort  as  absolute  nullities; 
otherwise  the  fiction  under  which  the  court  assumed  its  jurisdiction  would 
lurre  bteen  tunned  into  a  mere  engine  of  delay.  When  Courts  adopt  a  fiction 
they  must  necessarily  support  it.  The  Court  of  King's  Bench  would  not  al- 
low a  party  to  say  that  ne  was  not  in  the  custody  of  the  marshal;  nor  the 
Couit  of  Exchequer  that  he  was  not  the  King's  debtor.  By  this  doctrine  no 
ri^^  IS  taken  away  fi-om  the  subject,  nor  is  he  proceeded  against  in  any  way 
injurious  to  himseif  If  stticfa  a  plea  were  to  be  allowed,  the  Master  of  the 
Rolk  would  issue  a  new  writ,  agreeable  to  the  declaration.  It  the  Court  thinks 
ikaelf  at  liberty  to  proceed  without  an  ^ginal,  it  will  never  admit  a  mode  of 
^oceeding  to  be  adopted  which  will  have  the  effect  of  compelling  the  plaintiff 
foeoe  out  that  original,  which  the  Court  feels  itself  justified  in  acting  without. 
We  think,  t&erefore,  that  as  the  plea  amounts  to  a  mere  nullity^  the  plaintiff  is  Bat  jMt 
at  liberty  to  sign  judgment  lor  want  of  a  plea. — Rule  absolute*  gvilty  to 

See  7  East,  383;  1  B.  &  P.  665;  3  Taunt.  839.  *?/ u^«. 

4.  Coppf.v  V.  Carter.  M.  T.  1786.  K.  B.  I  T.  R.  46^.  a Vwi 

IMit  on  the  10  Anne,  c.  26«  s.  109;  and  the  defendant  having  pleaded  notgtauta; 
guilty,  the  ptaintifFsigned  judgment  as  for  want  of  a  plea.     The  court  said  that    ['  650'  ] 
this  piea  was  certainly  not  a  nullity,  and  indeed  it  should  rather  seem  that  this  Or  that  tbe 
M  a.good  plea;  for  as  this  is  anx>ffence  against  a  penal  statute,  the  defendant,  f^^'?!^^^ 
by  aach  a  plea,  says  that  he  is  not  guilty  of  the  offence.  *'  ^  ^"kl** 

5.  Smith  v.  Jones.  M.  T.  1823.  K.  B.  3  D.  &  R.  621.  omitii^ 

Rea  to  Miumpdl  on  a  promissory  note  that  defendant,  'Mid  not  undertake/^  t|,Q  words 
omitting  the  words  "or  promise,"  "in  manner  and  form,"  &.C.,  with   a  conclu-««  or  pro 
llion  to  the  country.     On  motion  to  set  aside  the  judgment  with  costs,  for  ir-  mite/'  ste. 
regularity,  the  Court  ruled  that  the  plea  was  sufficient  to  sign  judgment,  but  J"^""^ 
oo  account  of  the  carelessness  of  the  defendant  in  pleading  such  a  plea,  they  g^^^p^^^i^ 
made  the  rule  absolute,  without  costs.  not  a  nalH 

6-  Dale  v.  Beer.  H.  T.  1806.  K.  B.  7  East,  333.  ty. 

Debt  gvi  torn,  as  for  the  poor  of  the  parish  of  West  Mousely,  in  Surrey,  to  Nor  will  9 
recover  certain  penalties  upon  the  stat.  13  Geo,  2.  c,  19.     for  entering  a  run-*!>«  •««• 
fliog  pony.     The  defendant  put  in  a  plea  of  nii  dehdy  entitled,  "Walter  Beer,  JJ^  ^^ ^ 
At  the  suit  of  Thomas  Dale;"  on  which  the  plaintiff  signed  Judgment  as  for  p|aintifr*8 
want  of  a  plea, 
tam  actioi 

10 w upon  I.  .«..w  •».  »^<w%..«Q  »».«w ...w j«.»^...«... . —  •-•-'Qt ^7 J-      f 

the  court  were  of  opinion,  that  the  judgment  was  irregularly  signed^  that  the  {J*^*^** 
plea  was  well  enough  entitled,  without  the  addition  oi  the  character  m  which  ^^^  ^i,^ 
the  plaintifl  sued;  and  made  the  rule  absolute.  plaiDtitfiA 

r    Attwood  v.  BoNACiAH.  T.  T.  1822.  K.  B.  1  D.  &R.  473.  ligninc 

Debt  for  a  sum  of  1 800i.     Plea,  that  the  defendant  did  not  owe  the  said  sum  jodgmwit. 
6r  lot  above  demanded,  8lc.     Issue  joined  thereon.     On  notice  of  the  trial  ^^^^\|j^| 
h«ing  gKran,  the  mistake  was  discovered.     It  was  moved  for  a  rule  to  show  ^  ^^^^  -^ 
cause  why y  unless  the  defendant  would  alter  his   plea,  the   plaintiffshould^^bt  for 
not  be  allowed  to  sign  judgment  as  for  want  of  a  plea,  or  why  the  the  defend-  leooi.  that 
aat  iiKM^ld  i|9t  be  ordered  to  ao|eo4  bis  plea,  and  go  to  trial.  defsadaat 
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m 

aoei  not  Abbot,  G.  J.  How  can  we  order  the  defendant  to  amend  Us  plea?  Rm 
owe  the  jnay  plead  what  plea  he  chooses.  If  you  wish  to  withdraw  your  similiter^  and 
•"™  of^^**  demur  to  the  plea,  the  court  will  grant  you  that  perroiBsioD.  I  am  IncliDed  to 
tnandeA^  think  that  the  plea  is  sufficient  to  meet  the  declaration,  it  being  sufficieotlj 
etc  is  Buffi  covered  by  the  averment  that  the  defendant,  does  not  owe  the  mooej'  abore 
cient,  and  demanded,  and  that  the  words  'Hen  pounds"  may  be  rejected  as  surplusage, 
the  amoant  (^|^  Fo7' pleading  a  sham  plea. 

iarplasa«e.  *^^®  defendant  pleaded  a  sham  plea;  the  plaintifT obtained  thecomoaoD  rule, 
r  651  1  ^bat  the  defendant  should  plead  peremptorily  on  the  morrow  and  tbat 
A  8liam  such  plea  should  not  be  waived;  and  served  it  on  the  defendant's  attorne/i 
ploa  is  not,  who  taking  no  notice  of  it,  the  plaintiff  signed  judgment;  which  the  Court, 
in  general^  on  the  master^s  report,  held  to  be  irregular,  the  first  plea  standing,  if  the  de- 
deemed  fendant  did  not  lay  hold  of  the  opportunity  given  him  of  altering  it. 
IhT  asto*  2-  Bjlewitt  V.  Marsdex.  T.  T.  1308.  K.  B.  10  East,  237.  Hopwooo  r. 
enable  the  Wright.  E.  T.  1806.  C.  P.  2  N.  R,  133. 

plaintifT  to  A  sham  plea  was  pleaded  of  judgments  recovered  in  the  Court  oi  Pie*Poa« 
«ign  jadg  der  in  Bartholomew  fair,  in  terms  palpably  ficticious,  and  out  of  the  regular 
"nT'*  •  h  <5*^"rs®  5  ^be  Court  reprobated  the  practice,  and  suffered  the  plaintiff  to  siga 
palpoblv  *  interlocutory  judgment  as  tor  w^int  of  a  plea,  and  made  the  defendaaOs  attor- 
fictiiioQs,  ^^y  P^J  ^^1  ^^^  costs  occasioned  by  the  plea,  and  the  costs  of  the  rule  fbf  oor- 
aDd  wholly  recting  the  proceedings. 

ansaction  3.  Lamb  v:  Pratt.  T.  T.  1822,  K.  B.  1  D.  &  R.  577. 

•d  by  the        fhis  Was  an  action  upon  a  bill  of  exchange,  which  was  not  due  until  Hilarjr 
the^conrtV  v^<^*^^*^"j  ^"^  *o  the  plaintiff's  declaration  of  Easter  term,  the  defendant  fAea* 
Or  be  bad*  ^^^  a  judgment  rocovered  as  of  Hilary  term,  the  bill  not  being  in  fact  then 
in  form  as  due;  and  on  the  authority  of  Phillips  v.  Bruce,  1  Chit.  Rep«  526.  the  plaiotiff 
•jrell  aa  ficti  treated  the  plea  as  a  nullity,  and  signed  judgment. 

iiQQs.;*  p^  Ci,^^     "Phe  judgment,  at  all  events  could  not  have  been  recovered  iintQ 

Easter  term  and  therefore  it  is  quite  clear  that  this  plea  is  false  and   insenst* 
blc.     If  defendants  will  plead  judgment  recovered  for  the  purpose  of  dela/y 
let  them  at  least  take  care  that  their  pleas  are   good  in   form. — Rule  dischar- 
ged.    See  1  B.  &  P.  445;  3  Id.  395;  5  T.  R.  152;  4  Tannt.  668  Bame0j2d2; 
1  Chit.  Rep.  355. 
two^shtm     ^'  Thomas  V.  Vandermoolen.  M.  T.  181B.  K.  B.  2  B.  &  A.  197.  Id.  777. 
p)eBB  are         ^^^  Court  held  that  where  a  sham  plea  was   pleaded,   calculated  to  raise 
calcalated   issues  requiring  different  modes  of  trial,  the   plaintiff  may  sign  judgmeDt  as 
lo  rdiee       for  want  of  a  plea,  and  the  Court  ordered  the  defendant  or  his  attorney  to  pay. 
two  or        the  costs  occasioned  by  the  plea  and  the  costs  of  the  rule  for  correcting  the 
more  imaes  proceedings. 

dXrenf     ^'  Bartley  v.  Godslake.  M.  T.  1818.  K.  B.  2  B.  §'  A.  199.  Shadwell  v. 
modes  of  Berthoud.  E.  T.  1822.  K.  B.  5  Id.  750.  S.  C.  1  D.   &  R.   446.   S.   P, 

trial;  HopwQOD  v.  Wright.  E.  T.   1006.  K.  B.  2  N.  R,  188  Whitb  v.  How- 

L  652  ].  ARD.M.  T.  1810.  C.  P.  3,  Taunt.  339.  Samuels  v.  DuwwE.  H'T.  1811. 
C  P.  Id.  3«6. 
The  sham"  plea  was  such  as  to  make  it  necessary  for  the  plaintiff's  attorney 
Or  80  iage  to  consult  counsel,  and  thereby  cause  delay  and  expense.  A  rule  was  obtain- 
Tamil  ^^*^  ®^^^  cause  why  the  plaintiff  should  not  be  at  liberty  to  sign  judgment, 
to^niako"  ***  ^^^  Want  of  a  plea;  and  why  the  defendant  or  his  attorney,  should  not  par 
necessary  **'*^  ^^^}^  of  plea,  and  of  this  application.  It  was  for  the  defendant  contendea^ 
foi'  ihe  that  this  plea  did  not  come  within  the  rule  laid  down  against  sham  pleas,  as  it 
pUintiir'i  did  not  require  a  double  replication  with  two  modes  of  trial,  the  plaintiff  b*^ing 
attorney  to  at  liberty  to  deny  the  mdorsement  of  the  bill,  and  the  assignment  of  the  judg- 
iWrod"  "'cnt,  concluding  to  the  country.  Bat  the  Court  said  that  this  being  an  in- 
<vice;  genious  plea,  which  the  plaintiff's  attorney  could  not  be  expected  to  under- 

stand, would  put  him  to  the  necessity  of  consulting  counsel,  and   thereby 

•  Or  }hn  fabiirnipfl  n;  tire  of  ihe  deft-noQ  piatpd  in  it  be  deioonatrated  by  i»tlier  ch 
etiDccs    llill  V,  Tybalt,  1  Arch.  K.  ]i.  137.  3nd  Ediu 
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Cftsion  delaj  and  expenoe.  It  was  therefore  a  very  improper  plea  to  pat  upon 
the  files  of  the  court.  iTpoo  this  ground  they  made  the  rule  alieolute;  aod  to 
prevent  such  pleas  being  pleaded  in  future,  they  directed  that  the  defendant's 
altoraey  should  pay  the  costs  of  (he  application. 

6.  ViNCMT  V.  GaooME.  H.T.  1819.  K.  R,  1  Chit.  Rep.  182. 

Deelaratioo  on  tuiumpsU.     Plea,  non  assumpsit  to  the  second  and  subae-  A^d  la 
qaent  counts,  concluding  to  the  country.     Plea  to  the  first  count  of  a  Bet-oflT*!^^®*** 
on  a  recognisance  alledged  to  have  been  acknowledged  by  the  plaintiff  to  the  ^m  J^^ 
deiendaot  in  the  Court  of  Common  Pleas,  with  a  prout  patei  of  a  record  intlMatt^r 
this  court.     It  was  contended  therefore,  that  the  attorney  having  framed  theney  to  pay 
plea  according  to  his  client's  instructions,  he  ought  not  to  be  made  personally  the  cottas 
liable  for  the  costs;  and  so  much  of  the  rule  as  related  to  him  ought  to  be  dts* 
charged.     But  the  Court  said:  this  is  a  \ery  improper  ple^,  and  the  attorney 
ought  to  pay  the  costs* — Rule  absolute. 

7.  MERRiJfGTON  V  Becket.  T.  T.  1823.  K.  B.  2  B.  k  C.  81 ;  S.  C.  2  D.  &R. 

66 1 ;  conlroy  1  D.  &  R.  359. 

Astumpsk  fbr  goods  sold.     Defendant  pleaded  a  sham  plea  precisely  similar  ^^  J^  <^** 
to  that  pleaded  in  Richley  v.  Proome,  1  B.  4r  C.  286;  and  upon  the  authority  of  ^JJ^^^jy 
that  case  a  rule  nisi  had  been  obtained  that  the  plaintiffmight  be  at  liberty  to  sign  not  inter 
judgment  as  fbr  want  of  a  plea,  upon  an  affidavit  stating  that  the  plea  was  in  fere  by  al 
every  respect  false.     The  case  of  Richley  v.  Proome  was  decided   upon  the  lowiB|  the 
authority  of  what  fell  from  Lord  Holt  in  Fearce  v.  Blake;  that  case,  however,  PJ»iatiff_f 
is  only  an  authority  to  show  that  an  attorney  who  puts  a  false  plea  upon  the  ''^'^ 
record  may  be  fined;  and  if  the  defendant  had  not  been  an  attorney,  the  Court  piodaotiw 
might  have  perhaps  granted  a  rule  calling  upon  the  attorney  to  show  cause  up-  aa  aflidavit 
on  what  ground  he  put  the  plea  upon  the  record;  and  if  he  had  not  shown  suffi-   [  653  ] 
cient  grounds,  he  might  have  been  fined  for  his  improper  conduct;  but  it  would  of  the  ploa 
be  going  too  far  to  treat  the  plea  as  a  nullity,  unless  the  defendant  verified  it.  b^iof  acti 
On  a  subsequent  day  the  Lord  Chief  Justice  said^  that  calling  upon  the  attor-|^^'^  | 
ney  to  show  by  what  authority  he  put  a  sham  plea  upon  the  file,  might  not  be  ,„ ^  ordina 
effectual,  and  that  the  court  would  consider  whether  some  means  could  not  be  ry  sham 
adopted  (or  the  prevention  of  sham  pleading,  without  breaking  in  upon  any  pteaa  are 
established  principle.     In  the  mean  time,  however,  until  some  such  regulation  pl^ded,* 
could  be  devised,  the  practise  must  remain  as  it  has  been  heretofore.     Rule 
discharged. 

(e)  For  pleading  oiherxoise  in  an  irregular  manner.  If  a  plea  ra 

1.  Samuels  v.  Dunne.  H.  T.  1811.  C.  P.  3  Taunt.  336.  wlliSra 
Per  Cur,     Although  a  defendant  conducts  his  cause  in  person,  if  he  files  agigQatore 

apecial  plea,  it  is  a  nullity,  unless  it  be  signed  by  a  sergeant  or  counsel.  be  not 

2,  Pether  V.  Shelton.  M.  T,   1725.  K.  B.  1  Stra.  638.  algned. 
The  defendant  pleaded  a  tender,  with  profert  in  curia  of  the  money,  and  on^'^''^^*  » 

a  cert ific ale  that  no  money  was  paid  in,  it  was  moved  to  set  aside  the  plea.      t^ead'a 
Per  Cur,     It  is  no  plea,  and  the  plaintiff  might  sign  judgment.  tender  with 

5«  Hughes  v.  Alvarez.  M.  T.   1725.  K.  B.  ^ZLd.  Raym.  1419;  S.  C.      oat  paying 

1  Stra.  639.  money  in 

The  defendant  put  in  a  plea  in  abatement,  after  having  oyer  of  the  original,  JP  cowt, 
Che  original  was  not  returned,  and  that  the  plaintiff  had  not  found  pledges. —  jn'^^JU^ 
And  upon  motion,  this  plea  was  set  aside,  because  it  was  put  in  without  an  af-  ^^^^^  ^-^^ 
fidavtt  of  the  truth  of  it;  for  though  this  appeared  by  the  writ  upon  the  oyer;  oat  an  afll 
and  in  cases  where  a  matter  is  pleaded  in  abatement,  which  appears  upon  the  davit  ta 
record  (as  variances)  there  needs  no  affidavit  by  the  act  for  the  amendment  of  verify  k; 
the  cause,  4  Anne,  c.  16.  s.  1 1 ;  yet  the  Court  held,  that  this  did  not  appear 
upon  the  oyer  of  the  writ,  for  nothing  appears  but  the  writ  itself;  but  this  is  a 
lact  which  ought  to  be  verified  by  affidavit. 

4.  Hare  v.  Llovd.  E.  T.   1767.  K.  B.  1  T.  R.  693.  cv  i    j 

The  defendant  having  pleaded  a  judgment  recovered,  was  ruled  to  abide  by  ^  ^^ 
bie,  pAea  or  to  plead  such  a  ptea  as  he  would  abide  by ;  and  on  his  afterwards  ^"J^  ^j^^^ 

*  Rating  a  defendant  to  abide  by  liis  plea  doea  not  preekde  him  from  treaiiiiig  a  ahsm  pIea>thegeBar4l 
^  a  MUity;  2  B.  &  A*  197i  ajf.  A  S.  J&ia. 
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e,  afWr  pleading  a  special  plea,  the  plaintiff  signed  judgment,  which  the  defendant  ttior* 

•»«»'*ll  ™'?^  ed  to  set  aside  for  irregularity.  It  was  contended  that  the  judgment  was  regular- 

£«  plea-     ^  signed  for  want  of  a  plea;  for  that  the  defendant,  after  having  ruled  toplead 

r  654*  1  ^^^  ^  P'®^  ^^  ^®  would  abide  by,  could  not  plead  a  special  plea.     The  Coarly 

*  on  the  authority  of  the  case  of  Prout  v.  Dawson,  which  the  master  read  from 

his  note  book,  discharged  the  rule. 

6.  Wallace  ▼.  Cumberland.  T.  T.  1791.  K,  B.  4  T.  R.  S70.  371.^ 
Or  tfttr  Debt  on  bond.    The  defendant,  afler  craving  oyer  of  the  bond  on  conditiott, 

craving  oy  set  out  in  her  plea  the  condition,  omitting  the  reciting  part  which  preceded  the 
er,  4o  not  condition;  it  was  moved  to  quash  the  plea,  because  it  did  not  contaiu  a  true  reci- 
Mt  Ibrtk  all  tui  ofthe  whole  of  the  condition.  The  court  said  that  by  craving  oyer  the  defend* 
doD^^  tba  ^^  undertook  to  set  out  in  her  plea  the  whole  condition,  including  the  recital, 
bond,  or  ^"  "^  many  words;  and  that  not  having  done  so,  the  plea  was  bad.  Thai  the 
Mt  forth  a  plaintiff  would  have  beea  warranted  in  signing  judgment  as  for  want  of  a  plea; 
faUe  oyor  itnd  that  though  in  this  case  no  time  was  gained  by  the  defendant's  attempt, 
la  hj|  plea;  yet  in  most  cases  a  false  recital  was  made  for  the  purpose  of  delay;  and,  there- 
fore, to  prevent  a  similar  attempt  in  future,  they  would  not  permit  the  defen- 
dant to  amend.     Rule  absolute. 

6.  Venn  v.  Calvert.  H.  T.  1792.  K.  B.  4  T.  R.  57«. 
The  declaration  was  delivered  de  bene  ease,  and  the  plea  Was  tiled  before  tVie 
bail  was  perfected;  after  the  bail  had  justified,  the  plaintiff  signed  judgmetit  as 

ble  Mioiw  ^^  ^^"^  ^^^  P^®**'  IjiorA  Kenyon,  C.  J.  The  question  is,  whether  the  per- 
pfan^ingli^fecting  of  bail,  which  did  not  take  place  till  after  the  plea  was  filed,  shall  make 
rof»bctlia'  the  plea  a  good  one  from  the  time  of  perfecting  bail?  I  think  not.  Ad  the, 
pat  ia  aii4  plea  was  a  nullity  at  the  time  when  it  was  filed,  it  did  not  become  a  good  plea 
parflMicd  ;•  by  perfecting  the  bail  afterwards.  The  case  which  has  been  cited  goes  a' 
great  way  to  determine  the  present.  Per  Cur.  Rule  discharged. 
7.  Bond  v.  Smart.  M.  T.  1819.  K.  B.  1  Chit.  Rep.  735.  Douglas  v.  Gbctfr. 

T.  T.  1820.  K.  B.  2  Id.  7. 
Rule  to  show  cause  why  the  interlocutory  judgment  signed  in  this  cause, 
,  and  all  subsequent  proceedings,  should  not  be  set  aside,  with  costs,  for  irre- 

uUii^tba^  gttlarity;  the  irregularity  being,  first,  that  there  had  been  no  demand  of  a  plea 
doclaratioD  ^^■'^^^  ^^  ^^^  cause;  and  second,  that  judgment  was  signed  after  a  plea  plead* 
oat  of  tho    ^^'     ^^  ^^^  S3i<)  ^he  declaration  was  filed  in  the  office;  and  the  defendant's 
•ffina;.         attorney,  in  order  to  get  rid  ofthe  necessity  of  paying  the  fees  at  the  office  for 
stamps,  &c.  writes  to  the  plaintiflT's  attorney  for  a  copy  ofthe  declaration  which 
the  latter  refuses,  the  declaration  being  then  filed.     This  is  a  practice  that  ia 
now  become  quite  common,  in  order  to  prevent  the  payment  of  fbes.     The  de- 
fendant then  pleads  without  taking  the  declaration  out  of  the  office,  add  for' 
that  reason  the  plaintiff  is  entitled  to  sign  judgment  for  want  of  a  plea^  and 
[  655  J   though  his  plea  was  a  nullity,  it  nevertheless  waived  the  necessity  /or  a  de- 
mand of  plea*    Abbott,  C.  J.  llie  practice  certainly  is  that  the  defendant  haa 
no  right  to  plead  without  taking  the  declaration  out  ofthe  office.    He  is  boond 
to  do  that.     If  the  defendant  here  has  pleaded,  he  has  pleaded  irregularly. 
His  plea  amounts  to  a  waiver  ofthe  necessity  for  a  demand  of  plea,     it  how- 
ever answers  no  purpose,  and  therefore  the  plaintiff  is  entitled  to  sign  judgs 
ment. 

8.  L6CKHART  V.  Mackreth.  T.  T.  1793.  K.  B,  5  T.  R.  661. 
OrAo|i1tt  Debt  on  bond  by  original:  the  defendant,  having  privilege  of  parliament, 
io  thoflODo  "®8j^^*®^  *<>  appear  at  the  return  of  the  summons,  and  the  plaintifis  issued  out 
„|  iMtta-  ^  distringas  against  him;  the  defendant  having  appeared  on  the  SOth  of  May» 
book,  in  three  days  before  the  end  of  £aster  term,  the  plaintiffs  on  the  same  day  delit 
iiBsd  of  bo  vered  a  declaration  against  him,  with  notice  to  plead  in  four  days,  and  a  rule 
^?'^'h^*'  to  plead  was  given;  on  the  31st,  a  plea  was  demanded;  on  the  3d  of  June, 

plaiatiff't       «  And  unless  he  plead  in  ab&iemet,  2  Ent  406;  1.3  Id.  170;  2  D.  &  R.   15ih  and  innon* 
^tt^raoy  ft  bailable  aotiona,  iftlie  defendant  plead  before  he  has  filed  common  bail,  or  entered  an  uppoatV 
ance,  the  plaintiff  may  treat  the  plea  as  a  nulliiy,  and  sign  judsment,  unless  he  haa  wkhraj 
Ilia  right  of  doing  so  by  having  previously  demanded  a  plea;  2  Chit  Biep.  8. 

t  Or  dffCvered  instead  of  liiedi  see  '4  T.  I^  STU 
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the  defenJ^t  deimixided  oyer  uiil  a  copy  of  the  bond,  which  w«i  given  the 
next  da/.  Oa  the  5th  of  June,  the  deieadant  made  this  entry  in  the  genera) 
iisue  book,  with  the  clerk  of  the  judgments — "  The  defendant  pleads  the  go* 
iier^l  issue  o(aohU  ad  dUnL,^^  On  the  Hlh  of  June,  the  plaintifis  signed  jud^ 
liient  for  want  of  a  plea.  Upon  this  the  defendant  moved  to  set  aside  the 
judgment,  and  the  writ  of  fieri  Jaciaa  executed  thereon,  on  two  grounds;  Ist^ 
that  as  the  declaration  was  not  delivered  four  days  before  the  eod^of  the  term, 
he  wa9  entitled  to  an  imparlance;  but,  ^dly,  if  he  were  not,  that  his  plea  was 
regular.  The  Court  (after  conferring  with  the  master)  s%id  that  the  judgment 
was  regularly  signed.  That  the  plea  of  soloil  ad  diem,  concluding  with  a  ve- 
rification, could  not  be  entered  in  the  general  issue-book;  but  that,  though  it 
were  not  good  as  a  plea,  because  improperly  entered,  it  operated  as  a  waiver 
of  the  defendant's  right  to  imparls;  like  the  common  case  where  a  defendant 
puts  in  an  improper  plea  in  abatement,  which,  though  not  good  as  a  plea  in 
abatement,  supersedes  the  necessity  of  a  rule  to  plead. 

9.  At.BANT  V.  GaiFFKN.  H.  T.   1735.  C.  P.  Ca.  Pr.  126;  S.  C-  Pr.  Reg. 

306,-  Barnes,  239.  Cibsox  y.  Hondra9.  £.  T.  18^0,  K.  B.  1  Chit. 

Rep.  647. 
On  a  piece  off  tamped  paper,  the  defendants  say  they  are  not  guilty,  with-^"**.^*^ 
out  delivering  the  plea  at  length;  the  plaintiOT  signed  judgment  for  want  of|[^^  '* 
a  plea.    The  Court  said,  that  it  was  no  defence;  so  the  judgment  was  held        ' 
regular.  r  ^^  i 

10.  TuRi^ER  V,  Williams.  E.  T.    1738.  C.  P.  Barnes,  259;  S.  C.  Pr.  Reg  ^  ^^^^ 
e07    MAROsnEM  V.  Makilwaine.  T.  T.  1807.  C.  P.  ^  N.  R.  509.         by  an  at 

Defendant  pleaded  by  an  attorney  of  another  court,  and  plaintiff,  looking  torMy  of 
upon  the  plea  as  a  nullity,  signed  judgment,  which  was  held  to  be  regular;  anoihat 
iind  the  rule  to  show  cause  why  the  judgment  should  not  be  set  aside  was  dia-^*j||^ 
charged.  ^       _  two  plsiw 

;  11.  Samuels  v.  Dunne.  H.  E.  181 1 .  C.  P.  3  Taunt,  386.  m  mmI  - 

'  Motion  to  set  aside  judgment  upon  an  affidavit  of  ihfi  plaintiff's  attorney,  times  mi 
that  he,  having  found  the  plea  and  special  demurrer  above  mentioned,  had  the  mom 
b^en  misled  by  them.     The  Court  directed  an  inquiry  to  be  made  ^h'*^^^^^^,^ 
the  two  pleas  was  first  filed,  acd  upon  the  officer  reporting  that  the  simple  pIcAj^d  iii^ 
of  non  as^umpsU  was  first  filed,  the  Court  held  that  the  second  plea  was  a  d^^]MMbj 
ceit^  which  should  not  avail  the  defendant.  tbs  sesoa^ 

12.  Christie  v.  Walker.  H.  T.  1823.   C.  P.  Bing.  187.  P»ea; 
The  plaintiff  signed  judgment  as  for  want  of  a  plea,  because  the  rule  to^'  ^^^^ 

plead  several  matters  was  erroneously  entitled  C.  v.  W.  instead  of  C.  v.  W.  J-Ji^^^^ 
and  another.      The  Court  set  the  judgment  aside,  without  cosis,  affidavit  ^\^  f„ 
being  made,  that  the  pleas  were  true,  and  that  defendant  had  a  good  defence,  that  par 

13.  Jennings  V.  Webb,  T.  T.  1786.  K.  B.  1  T.  R.  277,  poie; 
The  declaration  was  delivered  on  the  16th  of  May,  and  on  the  roll  the  de^9'  Pj®*" 

ibndant  pleaded  in  abatement.     This  he  contended  was  too  late;  for  ••.^^^^JJit  JJer 
four  days  which  artf  allowed  to  plead  in  abatement  are  both  inclusivo,  the  time  ^^^  ezpira 
of  pleading  such  a  plea  expired  on  the  19th.     In  support  of  the  rule,  insisted  ijoq  of  foor 
that  the  four  days  were  not  both  inclusive  in  this  court.     According  to  the  ge-  days  ioela 
neral  practice  of  this  court,  whenever  a  certain  number  of  days  is  allowed  for»i^e  from 
pleading,  or  otherwise,  one  of  them  is  taken  exclusive:  and  tliere  is  no  reason  ^*  ri?"^'"' 
for  forming  an  exception  in  this  particular  instance.     In  the  case  of  Long  v.  ^^^  nMice 
Miller,  see  3  Stra.  1 192;  the  rule  which  was  given  on  the  7th  of  May  expir-  of  deelara 
ed  on  the  1  Ith,  which  shows  that  this  Court  reckoned  one  of  the  four  daysiioo;*  in  all 
which  the  defendant  is  allowed  to  plead  in  abatement,  exjlusive.     In  some  in*  these  cases 
stances  the  party  has  even  more  than  four  days  to  plead  in  abatement;  as **>* P^V"^'^ 
where  the  declaration  is  delivered  within  the  last  four  days  of  the  term  pr^<^^*'i2dirmeot, 
ing,  dnd  there  is  a  special  imparlance.     The  Court  thought  this  question  must 
have  been  setlled,  and  desired  it  to  stand  over,  that  they  might  have  an  oppor* 
tuoity  of  inquiring  into  it;  and  the  next  day,  Bulier.  J.  read^a  note  of  the  fol- 

'  Or  plead  in  abatement  after  a  general  imparlanee,  ortothe  jariadictioo  <»f  lli«  court 
■Aer  a  Jfiwisl  fttpaiiaoee. 


484  JUDGMENT.— In  Jtor. 

L  657  1  lowing  case  of  Gowler  v.  Hendy.  The  plaiDtiffand  the  defeDdant  were  both 
attorneys  in  the  Court  of  King's  Bench,  and  the  plaintiff  sued  the  defeodanC 
by  attachment  of  privilege,  and  arrested,  and  held  him  to  hail.  On  the  8ih  of 
Imy,  a  declaration  was  delivered;  and  on  the  11  th,  at  1 1  o'clock  at  night,  a 
plea  in  abatement  of  privilege  was  delivered  at  the  plaintiff's  house,  wfaicb 
the  next  day  he  objected  to,  and  demanded  a  plea  in  the  common  form;  and, 
as  soon  as  the  time  was  expired,  signed  judgment.  It  was  moved  to  set  aside 
the  judgment,  with  costs,  for  irregularity,  insisting  that  the  plea  in  abatement 
was  well  delivered,  and  that  the  defendant  had  all  the  day  of  the  12th  of  May 
to  deliver  it.  E  contra^  it  was  insisted  that  such  a  plea  could  not  be  delivered 
after  the  11th;  for  that  in  cases  of  pleas  in  abatement,  the  four  days  were 
reckoned  inclusive,  and  that  the  defendant  ought  to  deliver  it  at  a  seasonable 
time  in  the  evening,  and  not  at  midnight.  In  many  cases  the  Courts  have 
held  nine  o'clock  late  enough  for  the  delivery  of  pleading  or  other  proceed- 
ings. Willes,  J.,  concurred  in  both  these  objections;  and  on  the  master's 
telling  Lord  Mansfield  that  the  plea  was  irregular  in  another  respect,  viz.  be- 
ing delivered,  whereas  it  ought  to  have  been  filed;  the  Court  rejected  the  mo- 
tion made  by  the  defendant,  and  thejudgment  stood. 

14.  Morris  v.  Hunt.  H.  T.   1819.  K.  B.   1  Chit.  Rep   93. 
^  An  action  was  brought  by  the  High  Bailiff  of  Westminster  against  the  de- 

jadM'i       fendant,  as  one  of  the  candidates  at  the  last  general  election  for  the  city  and 
raiMBoiii,  liberties  of  Westminster,  to  recover  his  share  of  the  expense  of  erecting  hnst- 
ntariMbla  ings,  paying  poll-clerks,  &c.  under  the  53d  Greo.  3.  c.  15^ — *'  An  act  to  con- 
befora         tinue  until  the  1st  day  of  January,   1819,  an  act  made  in  the  5l8t  year  of  bis 
j?'^"?^'^^    present  Majesty,  to  explain  and  amend  the  laws  touching  the  election  of 
t^' afiOT    '^"igh^s  of  the  shire  to  serve  in  parliament  for  England,  respecting  the  expen- 
the  tim«  for '^s  of  hustings  and  poll-clerks,  so  fares  regards  the  city  of  Westminster." 
plsadiog     On  the  21  st  of  November,  the  declaration  was  served  upon  the  defendant,  with 
huM  Mpiied  notice  to  plead  in  eight  days,  but  at  the  request  of  the  latter,  six  weeks'  ^• 
®P®'***J'**  ^^^^  ^'"*®  ^^^^  given  for  that  purpose.      Before  the  expiration  of  this  tiihe  the 
proeeed      defendant  desired  a  better  particular  than  had  already  been  delivered  of  the 
iDgt;  there  plaintiff's  demand,  and  at  the  same  time  obtained  ten  days'  further  time  to 
fore,  tb«     plead,  which  expired  on  Sunday,  the  nth  of  January.  A  better  particular  had 
pkuoiiff      been  sent  to  the  defendant  on  the  7th  of  January,  but  it  did  not  actually  reach 
?^'  ■»««"  him  until  the  1 7th.     On  Monday,  the  18th  of  January,  the  defendant's  agent 
witbooT^    being  dissatified  with  the  particular  delivered,  took  out  a  summons  for  further 
first  aitend  ^^^^  ^^  plead,  in  order  that  a  better  particular  might  be  given;  but  this  suoi* 
in(  thesam  Rions  was  not  attended  to,  it  being  returnable  at  eleven  o'clock  in  the  momin|r 
m^^M.         of  that  day.     On  the  morning  of  the  19th,  the  plaintiff's  attorneys  were  serv- 
ed with  a  second  summons,  which  they  also  neglected  to  attend;  but  on  the 
third  being  served,  they  attended  the  judge  at  chambers,  and  then  it  was  stat- 
ed that  judgment  had  been  signed  at  three  o'clock  in  the  aflemoon  of  the  18th 
of  January,  as  for  want  of  a  plea,  it  being  contended  that  the  judgment  so 
signed  was  regular.     Under  the  circumstances,  the  learned  judge  refused  to 
hear  the  fresh  summons;  and  thejudgment  remaining  in  force,  the  defendant 
applied  by  counsel  on  the  first  day  of  this  term  to  set  it  aside  for  irregularity. 

Ptr  Cur.  It  appears  in  this  case,  that  the  summons  was  returnable  at  11 
oVIock  in  the  morning,  and  that  the  judgment  was  not  signed  until  many  hours 
afterwards.  The  first  and  second  summonses  were  not  attended  to,  and  there 
L  ^^  I  is  no  appearance  to  the  third  until  afler  the  judgment  is  s'gncd.  It  seema  to 
us  that,  the  summons  being  returnable  before  the  plaintiff  had  a  right  to  aiga 
judgment,  the  plaintiff  is  irregular;  he  must  have  used  the  greatest  expedition 
in  getting  his  jiidgment  signed  so  soon.  Under  these  circumstances,  we  are 
of  opinion  that  the  judgment  was  irregular,  and  that  the  rule  for  settbg  it  aside 
must  be  made  absolute. 

15.  Minns  v.  Baxter.  M.  T.  1785.  K.  B.  1  T.  R.  16.  S.  P.  Thomtson  t. 
RvALL.  H.  T.  1791.  K.  B.  4  Id.  195.  S.  P.  Subrson  v.  Hughes.  M. 
T.  1792.  K.  B.  6  Id.  35. 
Cause  was  shown  against  a  rule^  which  had  been  obtaiaed  by  Shepherd  lael 
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iBTiry .      1  ne  irreguianij  consisieu  m  xnia: — me  piamtin  Had  a  lour  flays'  rule,  '^{1    j 
to  bring  in  the  issae-rolf,  which  expired  the  14th  of  Jane  last;  the  defendant  ©d  indue 
4M1  that  daj  searched  in  the  office,  and  the  roll  not  heing  then  brought  in  sign-  time,  yet 
«d  judgment  of  nonpros  the  next  day  at  twelve.     This  practice,  the  counsel  if  the  other 
4Son(eBded,  was  regular.     CarUm,  It  was  insisted,  that  as  in  fact  the  judgment  P"^y  ^^ 
w«B  Bot  01^6^  tili  after  the  roH  was  actually  brought  in  the  next  morning  on  "j^^^® 
the  I5lh,  it  was  tlie«  irregular  <o  sign  judgment,  without  making  another  *fJt*^*^^ 
eeardb.     It  was  also  urged  that  this  was  not  like  a  case  where  a  party  puts  diately,  the 
hinaeli  in  contempt;  as  for  instance,  where  an  attachment  is  moved  against  defendant  j 
liira;  because  there  the  person  moving  for  such  attachment  being  once  enti-«>*y  f^®'* 
tied  to  it,  does  not  waive  his  right,  by  omitting  to  tak%  advantage  of  it  on  the  ^^^  hiaplea 
very  day.     But  it  is  like  the  case  oif  a  plea,  \niere,  if  it  be  not  put  in  on  the  J^'JJ  jJJS 
day  the  rule  expires,  and  the  other  party  dues  not  take  advantage  of  it  imme-  m^Qt  is  a& 
diately,  be  may  deliver  his  plea  any  time  before  judgment  is  actually  signed  tually  si^a 
iur«iDst  him.     And  the  Court  was  of  that  opinion.     And  it  appearing  that  the  ed  against 
plaintiff^s  attorney  had  told  the  defendant's  attorney  of  the  irregularity,  and  ^^'^** 
ad  desired  the  matter  might  be  rectified,  without  its  being  brought  before  the 
Coittit,  byt  that  he  had  refused,  the  Court  made  the  ruje  absolute  with  eosts.     ^ 

2nd.  Mode  of  signing,  and  entry  of*  L  ^^'  i 

*  A  judgment  by  default  is  ioterloontory  or  final.  When  the  action  sounds  in  damoges, 
«a  IB  iissumpsit^  covenant,  trover,  trespass  &c.,  the  judgment  is  only  interlocutory,  that  the 
plaintiff  ought  lo  recover  his  damages,  leaving  the  amount  of  them  to  bo  afterwards  ascer-  ' 
tained.  And  the  judgment  for  the  plaintiffin  these  actions  is  also  interlocutory  on  demurrer 
or  Jiul  tiel  reeoini.  I«  debt  the  judgment  is  commonly  final;  though,  wheie  the  ddmages 
arcr'«ooaMbnible»  a  vnrit  of  inquiry  is  sometimes  necessary  for  assesssing  themi  In  aotions 
on  the  statute  2li  3  Edw.  €.  iorn#t  setting  oat  tithes,  there  must  be  a  writ  of  inquiry  afler 
ju^lfment  by  d&fault,  to  ascertain  tlie  vakio  of  the  tithes;  so  in  an  action  of  debt  for  foreign 
mooey^  ajury  must  find  the  value  of  the  money;  and  :t  seems,  that  in  debt  for  use  and 
oecopathoo,|a  writ  of  inquiry  \s  necessary,  after  judgment  by  default,  before  signing  final  judg- 
ment* An  interkKWtiinr  judgment  is  signed  on  four-penny  stamped  paper,  with  the  clerk  of 
Ibe  ^dcnanUtD'thn  t^ing-a  Beaob,  or  prothenotaries  in  the  Common  PJeas;  an  incipitum- 
being  first  entered  on  a  roll  of  the  term  it  is  signed.  Final  judgment  is.signed  on  a  ten  shil- 
fmg  stamped  paper;  and  no  rule  for  judgment  being  necessary,  the  piaintiti*  may  in  general 

Sroceed  immediately  to  tax  his  costic,  suia  take  ^out  execution.  In  the  King's  Bench  by  bill,  or 
I  the  Common  Pleas,  judgments  by  default  are  entered  on  a  roll  of  the  term  of  which  they 
«f»  signed;  bat  in  the  King's  Bench  by  original  they  are  entered  of  tlie  terra  of  the  decla-  . 
^ttlon;  and  in  the  latter  court*  the  entiy  is  the  same,  whether  the  judgment  be  for  want  of  a 
plea,  or  for  not  rejoiotng,  sorrcbnttifig,  or  joining  in  demurrer,  or  for  not  returning  the  paper* 
jbook;  but  in  the  Common  Pleas,  where  the  pleadings  are  supposed  to  be  entered  of  record 
as  they  are  pleaded,  the  judgmcnt-roH  states  the  previous  proceedings,  and  the  particular 
dsfbuU'Bpon  which  the  judgment  is  given.  In  the  King's  Bench  the  entijas  are  madii  by 
Ihn  phdutlff' 8  Attorney;  in  the  Common  Pleas  by  the  clerk  of  the  judgments,  with  whom 
4hn  writaf  ingiiiry  is  left  for  that  f  urpoae;  and  there  is  no  necessity,  in  mat  court,  for  a  sub- 
•e^uem  continuance  between  the  parlies,  after  judgment  by  default  and  writ  of  inquiry  awar- 
ded; but  in  the  King's  Bench  it  is  said  to  be  otherwise.  After  interlocutory  judgment,  the 
4Mnoantnf  the  damages  sustained  by  theplainti6^  is  ascertained,  either  by  rdference  to  the 
jnaelet  in  thn  King's  Bench,  or  protbobotariesin  the  Common  Pleas,  or  by  writ  of  inquiry. 
fn  general,  a  writ  of  inquiry  is  awarded;  but  this  is  a  mere  inquest  of  ofiioo,  to  inlbrm  thn 
«onaeinnee  of  thn-Courti  who,  if  they  plense,  may  themselvfes  assess  the  damages,  with  th« 
aeaent  of  the  plaintiff,  or  direct  them  to  be  assessed  by  the  proper  oXhcer.  Where  judgment 
^j  dnliuiU  is  signed  as  to  part,  and  issue  is  joined  as4o  the  residue,  a  special  venire  is  always 
nsrarded,  tarn  ad  triandnm  quam  ad  ioi|uir«ndum,  as  well  to  try  the  issue  as  to  inquire  of  th« 
4aniaga«;  and  the  jury  who  try  the  issue  in  tlie  cause  assess  the  damage  for  the  whole, 
H  Cn,  &;  see  the  form  of  the  award  of  the  venire.  Arch.  Forms,  837.  80,  where  there  am 
nn?eral  dWendanta,  if  some  let  judgment  go  by  delault,  and  others  plead  to  issue,  a  sioular 
,^pneial  .venira  shall  be  awarded,  and  the  jury  who  try  tbe  issue  shall  assess  the  damages 
against  all  the  defendants;  H  Co.  5;  2  B.  ^  P.  163;  see  the  form  of  the  award  of  the 
«enire)  Arch.  Foms,  ZS7,  But  in  actioos  where  tlie  plea  of  one  defendant  enures  to  the 
Wwfit  wof  all,  «s  ui  actions  upon  contracts;  1  Lev.  63;  1  Sid.  76;  Ca.  Pr.  C.  B.  J  07;  Pr. 
Rn^  162;  3  T.  &.  66'^;  if  the  defendant  fails  in  obtaining  a  verdict  against ,those  who  bavn 
plnndnd,  hnownet  havjedasnaceB  assessed  ngainat  the  others  who  let  judgment  go  by  default; 
WW  the  oonUact  being  entire,  Uie  plaiotifT  must  succeed  agiust  all  the  defendants  or  none. 
In  n^tens  ex  delieto,  on  the  epntrary,  if  tbe  plaintiff  do  not  succeed  against  the  defendanu 
who  plead,  he  may  still  have  his  dami^es  assessed  against  those  who  allowed  judgment  t<i 
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^  .  Ar  I.  PoPK  V.  TuRNBR.  E.  T.  18 15.  C.  P.  4  Taunt.  BIB. 

mMtby  <!•     The  defendant  was  served  on  the  9th  of  February  with  a  writ  of  capias^  rr* 

faalt  is  irre  turnable  in  eight  days  of  the  Puritication;  and  within  an  hour  after  he  wa» 

gntar,  and'  ^^^^  ^jtb  a  notice  of  declaration  in  chiefi     He  never  took  the  declara* 

^J  ***h^L  ^*o°  ^^  ®^  ***®  office.     On  the  19th  of  April  he  was  served  with  Botice  of  « 

thtf  defend  writ  of  inquiry.     The  Court  and  the  officers  agreed  that  the  pra9lice  enabled 

ant  ia  an    the  defendant  to  treat  the  declaration  and  notice  as  a  nullity. 

action    not  bailable,  haa  not  been  aerred  wiib  a  copy  of  proeesi,  or  there  has  beea  no  dedaratMarep* 

lafly.fileds  and  notice  ihereorgiven  to  the  delendant. 

2,  Fraas  v.  Paravicini  .  T,  T.  1812  C.  P.  4  Taunt.  645. 
9*  when  ft'  A' pfea  being  delivered  before  the  rule  was  fired,  the  pfarntiff  signed  joifg* 
f  fe^he  de  i^^"^"  ^^  ^  ^^^  *****  iP  set' aside  the  judsroent  for  irregularity,  on  the  ground 
fen^dant'a  that  it  was  signed'affer  plea  pleaded,  Gibbs,  J.  I  am  quite  clear  the  plea 
at^jieanince  was  well  pleaded,  otherwise  a  plaintiff  would  mislead  a  defendanC^who  shooM 
or  withbht  plead  according  to  the  notice,  by  afterwards  filing  another  declaratioa,  tewhicb' 
entering  a  ^i^^  defendant  would  not  plead.  In  this  case,  the  plaintiff  delivering  his  declac 
Tlad^or  '^a^'o^'V  inddrses  thereon  a  notice  to  plead  in  eight  dajrs;  the  defendant  need  oai 
SemandiDc  have  paid  "any  attention  to  that  notice;  but  if  he  waives  (he  irregQlartty,  aod 
a  plea  does  plead  to  the  declaration  delivered  the  plaintiff  cannot,  I  tfi'.nk^  inaial  iHtti 
wheaneeea  the  defendant  must  plead  to  his  declaration  filed,  and  that  his  plea  to  the  oti&er 
aary  before  ig  a  nullity. 

^^Jl^  i^  3.  Davis  v.  Hoqbss.  E.  T.  1797.  K.  B.  7  T.  R  306, 

St^redf  or  ^h®  ^*  ^'^  returnable  in  Trinity  term  last,  at  which  time  the  defeod^ot 
after  a  plea  g^^e  a  cognotit;  but  judgment  had  not  been  signed  till  Hilary  terra  last,  after 
M  been  re  whioh,«in  the  same  term,  common  bail  was  filed.  This  was  coateaded  to  ba 
galarly  doli  irregular,  according  to  the  case  of  Smith  v*  Painter,  where  it  was  held  that 


>  gntar  jirdg  having  admitted  the  justice  of  the  demand  by  giving  a  cogaovit;  and  that  k 
naent  ean'  was  .sufficient  that  the  judgment  now|appeared  on  the  record  to  have  been  leg^ 
■ot  be  aer  ularly  entered  up,  the  plaintiff  having  since  filed  common  bail,  nunc  pro  Umt, 
V|^j  ^y.  for  the  defendant.  And  of  this  opinion  were  the  Court . — Rule  discharged, 
ant  hMirir  ^  Gaimc  V.  GooDMAN  E.  T.  1816  K.  B.  2  Smith,  39K  &P.  Minstkr  v 
en  a  etmo  Coles.  T.  T.  1820  K.  R  2  Chit  Rep.  S37.  S.  P.  Downbs  v.  NiCTOLaa. 
9itt  M.  T.  1728.  C.  P.  Ca.  Pr.  C.  P.  69.  145.  Prac.  Reg  127.  Baraes,85dw 

When  the  MoFTAT  V.  Cartbr.  M.  T.  1805  C.  P.  2  N.  R  75.  6  Price,  15. 

irragidarity  "RhIq  to  sKow  cause  why  an  interlocutory  judgment  should  not  be  set  asida 
)fv«ry  fil  ^^^^  irregularity.  The  irregularity,  which  was  admited,  was  the  sigoiBg  jndg 
log,  or  no  ""^^  without  demanding  a  plea  after  commea  bail  was  filed.  Tba  connott 
tice  of  de  hail  was  filed  on  the  7tb  of 'February,  and  the  demand  of  plea  was  made  oft 
claration,  the  6(h.  The  interlocutorj  judgment  was  signed'en  the  6th  of  April,  on  which 
the  anplica  jay  notice  was  given  of  executing  a  writ  of  inquiry  for  the  4lh  of  March. 
ting  ui'd'ir^  '^^^  defendant  did  not  make  his  motion  to  set  aside  this  judgment  till  the  7tk  of 
the  jadg  8^  bydefiiolr;  2  Stra.  HOd.  1222;  nnleaa  the  ptea  of  those  who  pleaded  pro^e  that  the  plaiatiV 
Aient  ^^^^  hsveWD  cause  ofaction  againet  any  of  then,  2  Ld.  Raym.  1370;  1  Sira.  610;  8  Mod. 

ahonld  be    ^^^  ^^  ^*  ^^^  i'  aeroral  as  well  as  joint. 

mnM,  if  *  '»  ^^'^  c^o"  ^^  wde.     If  the  jodgment  ttseU  bo  irregularly  signed,  or  if  any  of  tha 

iKMaible,  prerioin  proceedings  upon  the  part  of  the  plaintiff  be  irregular,  and  the  trrogolaritr  ha  not 
two  days  ^*ive<i  by  any  act  of  the  defendant,  or  if  jadgmeiit  be  signed,  when  in  feet  the  ifefhodaat 
at  least  be  ^^*  "^'  ^^"  ^'^'7  ^^  ""X  defaolt,  ihe  Coart  upon  motion  will  set  aside  the  Jodgment.  It 
fore  the  'J  said  that  ibis  motion  must  be  made  two  days  before  inquiry  ezeeated,  1 8«llwi,  t45;  ur,  if 
time  an  ""  T"*  ?^  inquiry  be  ezeeoted  in  ▼acation,  notice  of  the  motion  should  bo  givea  twa  daws 
pointed  for  ?'•▼««"»»/  *^  »^  pUnliff's  attorney  or  agent?  Tidd  499. 

tha  execa  ^  t  O*" "  «  defendant  accept  a  declaration,  and  aet  as  if  an  appeoraneo  ha^beea  eoCerad 
tjoa  of  the  ;*'*»""»  ^^  ^^^  ^'^^  "o*  afteryrards  permit  him  to  set  aside  a  vndgmeot  on  the  groaiMl  of 
wrU  oC^bi  ^  not  havmg  appeard,  see  I  N.  R.  809.  And  when  the  plaintiff  de«laret  ah«»lat«ly '  ' 
win-         •^*^^«»*'»"*PP^rd,  hoeannote%njadgiB«ntaft«'pltalbrwiBt*fhis  


t  Or  attended  •  and  oroflsexsiBiaad  the  witaettea  t»Q  the  wecmkm  oT  a  wrtt  of  luaultij 
•ae  4  Taunt.  645.  ^^  ' 
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Mar.  The  Court  heM  that  this  application  was  too  late.  It  should  bate  been  [  661  1 
made,  as  it  miffbt  have  been,  before  the  plaintiff  had  incured  the  ezpence  of  And  io  th« 
ezecuttng  his  wrU  of  inquiry.  ^  %•  *"•'• 

6.  SouTHouta  V.  Drc.  E.  T.  1736.  C.  P.  Ca.  Pr.  180.  moiioDto 

No  motion  to  set  aside  judgment  the  last  dsy  of  the  term  unless  it  does  ap-  get  aiids* 
pear  that  the  defendant  could  not  sooner  apply.  jodgmeat 

C  LoasMBAv.  Lm.B.  U.  T.  1819.  K.  B.  1  Chit.  Rep.  134.  B&aithwaitb  ▼.  the  last  day 

BltowN.  H.  T.  1819.  K.  B.  Id.  238.  of  iheierm. 

Rule  otrtamed  on  a  former  day  for  setting  aside  a  judgment  in  an  action  on  p"^^),"^!^ 
•imple  contract  and  execution  levied  thereon  with  costs.     It  was   admitted  \^^  defend 
(bat  the  defendant  had  duly  appeared  before  judgment  signed^  and  consequent-  ant  coald 
ly  each  judgment  was  irresular;  but  he  submitted  that  as  the  affidavit  of  the  not  baye  ap 
plaintiff^  attorney  stated  that  the  defendant  had  applied  for  the  indulgence,  and  plied.«ooa 
that  the  judgment  had  been  signed  by  mistake,  the  rule  ought  to  be  absolute^'j^  Mttlsr 
wkboal  cests,  and  that  the  plaintiff  ought  to  be  precluded  from  bringing  any  ^^^^^jl^ 
actioa  fi^r  trespass  for  the  levy  under  the  irregular  execution.   "The  court  ment  for 
Sttid:  ^Wben  a  defendant  applies  to  us  to  set  aside  proceedings  for  irregulari-  irregnlaaty 
^1  we  hare  a  discretionary  power  of  imposing  upon  him  just  and  equitable  <bo  Coon 
^mms  as  a  coaditioB  or  qualification  of  our  interference;  and  we  shidl  not  suf-  ^'^^ii^ 
fer  a  party  ae  apply  tag  to  prosecute  an  action  of  trespass,'  merely  on  ^c^ounC^^fJ^^^g^ 
of  sttch  a  slip  m  practical  accuracy.     When  a  case  of  malicious  issuing  or  un-  fr^m  ^ring 
doe  execatHMitkf  process  nlaid  before  us,  we  win  impose  no  such  restraint;  iogan  ac 
kai  tlus  IS  not  a  case  of  that  description. — ^Role  absolute  without  costs*  tbn  of  eras 

Aik.  StOvng  anoU  ^then  rtgulaty  an  tervM.  P*"»  ■»'«•• 

I,  AsisTSD  ▼.  Lee.  M.  T.  1720.  K.  B.  1  Salk.  462.  Wood  v.  Clevb.  T-  T.  l^^fj^^^ 
K.  B.Sld.  dl8.  Matthews  v.Stonb.  T.  T.  1733.  C.  P.  Barnes,  ^.ge.  ean 
^49.  Smith  v.  Blundeli..  H.  T.  1819.  SL  B.  1  Chit.  Rep.  SS6.  Bell  be  ahown. 
▼.  Theutp.  £  T.  1819.  K.  B.  1  Id.  331.  If  «fc*  i^!^r 

VponiiayaMot  of  costs  the  Court  will  set  aside  a  judgment,  though  it  bem^bare 
regularly  entered,  if^e  plaintifis  have  not  lost  a  trial;  and  so  is  the  common  C°^*|^>  ^][j 
coarse  in  C  B.  plaintiff 

3.  PaicE  ▼.  Simpson.  T.  T.  1808.  C.  P.  1  Taunt.  343.  haa  not  Isat 

An  attachment  against  the  sheriflTwas  set  aside  late   in  Easter  term;  upon  trial,  the 
the  osaal  condition  of  pleading  issuable,  and  taking  short  notice  of  trial  for  the  Coarta,  on 
fltlings  after  the  term.     The  ptaintiflTdelivered  his  declaration  on  the  Snd  .of^^^^>^.^ 
Jane,  which  was  the  first  of  the  sittings  after  the  term,  indorsed  to  plead  tn-  ^^^  ^^^ 
tiMnUTj  accompanied  with  the  demand  of  a  plea.     The  defendant  supposed  affidavit  of 
that  he  should  satisfy  the  rule  by  pleading  issuable,  and  paying  money  into   [  662  ] 
court  within  the  four  first  dsys  of  the  present  term,  since  it  was  impossible  that  mariia,  the 
he  should  plead  issuable  in  time  for  trial  on  the  first  day  of  the  sittings.     The  defondant 
Cyoort  hdd  that  the  true  sense  of  the  rule  was,  that  the   defendant  b^<>u^^  ^  IIJ'^T^^ 
plead,  that  the  cause  might  come  to  trial  at  the  sittings  after  Easter  term,  and  J^|  ^oMa; 
that  he  ought  therefore,  to  have  pleaded  tnitonier,  since  he  would  thereby  q,  pi^^d  m 
have  enabTed  the  plaintiff  to  proceed  to  trial  at  adjournment  day. — ^Rule  dis-nably  in 
turned.  sttMter. 

S.  Mattbswst.  SroNE.T.T.  1T33.  C.  P.  Barnes,  242.   Smith  ▼.  Bkund- 

BLL.  H.  T.  1819.  K.  B.  1  Chit.  Rep,  226, 

me  writ  was  returnable  in  term,  and  a  declaration  left  in  the  office,  and  ^^"'^''V^ 
lerwards  an  appearance  entered  by  plaintiff*  according  to  the  act  of  parliament  J"*2|^^^ 
irat  no  neticeofthedejclaration  was  given  till  the  I2th  of  April  for  defendantT  **  * 
to  plead  tTithia  the  first  four  days  of  this  term.     A  motion  was  made  to  set 
aside  the  judgment,  the  declaration  having  been  left  in  the  office  before  the 
appearance  entered;  and  a  rule  nin  was  granted,  which  afterwards  the  Court 
discharged,  the  declaration  being  a  declaration  well  delivered  only  from 
the  tioM  of  the  aotice;  but  the  Court  made  another  rule  to  set  aside  the  judg- 
Bem  apon  payment  of  costs,  pleading  an  issuable  plea^  and  taking  short  no- 
tice of  trial.  ^        ^^^   . 
4.  Fox  V.  Glass.     H.  T.  1734.  K.  B.  2  Stra.    823;  S.  C.    1  Keny.  343.  1  AsdtngiTS 

^       Burr.  668.    Dobbs  v.  Pisses.  E,  T.  1733.  K.  B.  2  Stra.  975.  jadgmeoiof 

4WGaBr(lMdloagfei«Mdtoaolasideajadgmeatwhi^wwr«gular>  oaths  term 


«8  JVDGMEHr.'-tn  Bar. 

%1ieiiiieoefl  putting  theplaintiff  in  ad  good  a  cond'ttioD.  But  upon  pfemog  tbe  practice  tff 
«ary,  mm  c.  B.  the  (Jourt  broke  through  it  in  this  cause  and  now  the  practice  ww  so 
*^P»»1.*!«    everyday. 

IteMme\|5-  J^o»»s  Y.  Passer.  E.  T.  1734.  K.  B.  2  Stra.  975;  S.  C.  1  Keny.  808. 
tuatian  as  Barclay  v.  Hunt.  M.  T.  1  766  K.  B.  4  Burr.  199G.  Goodtitlb  v,  Bad- 

if  the  jndg  TITLE.  E.  T.   1803.  C.  P.  4  Taunt.  820.  B  Id.  538^8.  €•  2  More,^U 

ment  had  The  plaintiff  signed  judgment  in  ejectment,  and  before  he  had  lost  nnj  trial 
not  been  the  defendant  applied  to  set  it  aside,  though  strictly  regular,  upon  payment  of 
And  this'  ^o^^S)  ^^d  taking  notice  of  trial;  which  the  plaintiflT refused.  And  the  Coort 
eonrse  may  l>6ing  applied  to,  a  distinction  was  otTered  between  ejectments  and  all  othar 
be  parsned  actions,  because  the  ri^ht  was  not  bound,  but  a  new  ejectmeat  inigbt  be 
in  an  eject  brought.  Per  Cur.  That  distinction  held  formerly,  in  many  inataacea  whera 
ment  as  jj  jg  ^^^^  exploded;  you  would  not  formerly  have  a  new  trial  as  you  now  may^ 
other^'c  ^^^  great  conveniences  may  arise  from  changing  the  posaession;  timber  may 
>tion8;  ^^  felled,  &c.     And  as  the  Common  Pleas  makes  no  dilTerence,  aod  we  bata 

r  663   1    E^^  ^^^  ^^^^^^  ^jjy  ii^  ^^^  other  actions,  it  is  proper  to  dose  here  too. 
But  a  rega       See  4  M.  &  S.  300;  7  Taunt.  9—48;  ante,  tiL  Ejectment. 
3«  judg  6.  Wilson  v.  Rogers.  M.  M.   1745.  K.  B.  2  Stra.  1242. 

onent  can  The  plaintiff  was  sued  in  the  Court  of  Conscience  in  Londoa^  and  was  takefc 
ax^t  be  set  jj^  execution,  (or  which  he  brought  trespass  and  false  impriaonmeol^  aud  bow 
low  the  de  '"^ved  for  liberty  to  inspect  the  book  of  the  proceedings,  whiqb  upon  lebata 
lendant  to  ^<^  granted,  so  far  as  related  to  the  .  suit  against  himself  only  upon  tbia 
take  ad  van  ground,  that  every  man  has  a  right  to  look  into  the  proceedings  to  which  be  is 
tage  of        a  party. 

mere  tech  7.  Willet  V.  Atterton.  T.  T.  1748.  K.  B.  I  Bl.  Rep,  35;  »,  C.  SxAyraiii 
ancon^ea  v.  Rowntree.  E.  T.  1782.  Ki  B.  1  Tidd.  6l5. 

<ed  with  the  ^^  platntiffhad  signed  judgment  in  asnmpsxtj  which  was  owini;  to  a  mia- 
ineriu,as  tako  made  by  the  defendant's  attorney's  clerk.  Motion  was  made  to  eel  it 
arbitranr  aside  on  payment  of  costs*  see  Salk.  402.  It  was  suggested  on  the  partof  Iba 
JJeadi  •  P^^*"^*^?  ^^^^  *^^«  <^^^^"^^°t  ""^ant^^o  plead  the  statute  of  limitations.  The 
OrVavail  ^^^^^  would  not  set  aside  the  judgment,  unless  the  defendant  wonld  undertake 
himself  of  *^  plead  the  general  issue. 

on  ineqnita  8.  SxADHOLME  V.  HoDGSON.  E.  T.  1788.  K.  B.  2  T.  R.  390.  S.  P.  MiJ>I>0C» 
We  defence  V.  Holmes.  H.  T.  1798,  K.  B.  1  B.  &..  P.  228. 

Q     ,  The  defendant  after  having  obtained  an  order  for  time  to  plead  on  ibe  teraia. 

tn^e  onimi?^P^®*^*"S  issuably,  pleaded  non  assumpsit^  a  set-off,  and  the  statute  of  Itmita'* 
tatioDs»  tions.  It  was  moved  to  set  aside  the  last  of  these  pleas,  because  it  was  not 
competent  to  the  defendant  to  plead  any  plea  which  was  not  to  go  to.  the  mer- 
its. The  Court  said,  that  the  reason  for  rejecting  the  plea  of  tlie  statue  of  lim* 
itations  after  time  to  plead,  Was,  that  it  excluded  the  merits;  and  when  the  de- 
fendant asked  a  favour  of  tlTe  Court,  it  was  under  the  express  condilioo  of 
,pleading  to  the  merits  only.  That  the  rule  was  positive,  and  could  not  be  dis- 
pensed with  in  any  instance. — Rule  absolute. 

9.  Evans  v.  Gill.  T.  T.  1797.  C.  P.  1  B.  Sc  P.  52. 
Baaknipt        A  rule  for  setting  aside  a  regular  judgment  on  an  afBdavit  of  merits,  upoa 
«y.  the  ground  that  the  defendant  meant  to   plead  his  bankruptcy.     This  ia  nol 

more  a  plea  of  merits  than  infancy,  coverture,  usury,  or  the  statute  of  limita- 
tions; and  in  those  cases  the  Court  has  refused  similar  applications.  JBaak- 
ruptcy  is  not  a  meretorious,  but  a  mere  legal  defence,  against  a  conscieotioua 
claim;  it  is  not  such  a  discharge  but  that  a  previous  debt  may  be  a  coosid- 
cration  for  a  new  promise,  as  in  cases  of  infancy,  and  tUo  statute  ^f  linuta** 
tions.  Per  Cur.  Supposing  this  to  be  a  fair  bankruptcy,  we  should  permit 
the  party  to  make  use  of  it  as  a  defence,  when  he  has  given  up  all  his  ftflfertg^ 
it  would  be  cruel  to  charge  him  from  a  neglect  in  the  atloraey,  the  aeaea* 
sary  consequence  of  which  would  be  that  he  nmist  go  to  gaol. 
10.  Delafield  v.  Tanner,  M.  T.  1814.  C.  P,  5  Taunt.  806;  S.C.  1  Marabf 
1   C64  ]        „  ,  .,    .  391. 

And  infan     .  R"»^  fo  set  asi.lo  interlocutory  ji>dgment,  which  had  been  signed  in  this  ac- 

cjr,  are  re  tion  ns  for  want  of  a  plea.     The  ground  on  which  tlie  rule  was  resial^d,  waa 

(hat  though  the  defeadant  had  sworn  lo  me<itf^,iiis  jirti^tioa  ma.  (o  §h9ii  Ma 
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iphocf.     Lord  Chief  Jusfioe  Gibbs.     This  may  be  a  very  good  plea,  and  I  iiiectiTelf 
see  no  objection  to  the  judgment  being  set  aside,  on  f^yment  of  costs.  considerad 

Per  Cur.  Role  aboohite.     See  Slra.  1^  4^20;  1  B.  8u  P.  228.  "  i!?tii^ 

li.  Axon.  E.  T.  1813.  C.  P.  4  Taunt.  885. 

The  plaiBtilT  having  signed  an  interlocutory  judgment  by  the  neglect  of  the  sii«^iu 
deieod«aty  a  rule  nisi  to  set  it  aside  was  obtained,  upon  an  affidavit  of  Hie r its.  tb«  Aefaidl 
It  appeared  that  the  action  was  brought  against  the   defendant,  who  wae  an  ant  h«a  m 
executor,  for  a  simple  contract  debt  of  the  testator,  and  that  there  were  spe-  ^<>**d  fvir 
ciaity  debt»of  the  testator  oufsianding,  to  the  amount  of  all  the  personal  assets  ^J^lj^ 
which  had  come  to  the  defendant's  hand.     Counsel  showed  cause,  upon  an  ^^J^  ^ 
affidavit,  which  stated  that  the  defendant  was  not  only  ejecutoiF,  but  ako  gond  Mt 
heir  to  the  testator;  that    land  of  the   value  of  200/.  a  year  had  descended  swvr  lo*  a» 
to  him^  which  was  liable  for  the  specialty  debts;  that  the  plaintilThad  offered  "PP^iBa^i** 
to  refer  all  matters,  and  to  empower  the  arbitrator  to  marshal  the  assets  in  a*^.*^***^ 
course  of  equitable  distribution,  and  was  willing  to  wait  for  the  payment  ^^  ^  foJ*'2|[!J|'|^ t^ 
own  debt  until  the  land  should  be  sold,  and  the   purchase-money   received;  piead« 
which  ofier  the  defendant  had  refused;  and  upon  this  ground  tlie  counsel  con- 
tended, that  as  it  was  discretionary  in  the  court  to  set  aside  the  judgment,  and  Ths  sffidb 
aB4he  defendant  had  refused  so  liberal  an  ofier,  he  was  not  entitled  to  the  indul-  vit  of  mmr 
gence  of  being  let  in  to  plead  there  were  specialty  debta  unsatisfied.     But  the  *^*  ^^  *"t 
Court  thought  that,  as  the  defendant  had  refused  the  very   fair  terms  v^^{i]^!L'!!!!l 
had  been  oSiisred  him,  they  ought  not  to  interpose  in  his  favour,  and  discharged  asktoa  mdf 
Uie  rule.  »«ung« 

12.  Morris  v.  Hunt.  H.T.  1819.  K.  B.  1  ChU.  Rep.  97.  l^lj  ngii 
It  appeared  that  in  an  affidavit  in  support  of  the  motion,  the  deponent  swore  ^'f*^^ 

to  merits,  without  describing  himself  either  as  the  defendant's  agent  or  a^^'>i^[|^'^L^1^ 
ney;  and  the  Court  said  that  it  was  not  competent  for  a  third  person  to  swear  ^^^^|^|^^^ 
to  merits,  without  describing  himself  as  the  attorney  or  agent  for  the  litigating  ha  attar 
party;  and  therefore  that  part  of  tl>e  affidavit  on  the  part  of  the  defendant  n*y,  oc 
could  not  be  received.  °**jM.. 

13.  Neeson  V,  WinxocK.  H.  T.  1811.  C.  P.  3  Taunt.  403.  m^dL  »^ 
Hule  rtisi^  on  the  usual  terms,  for  setting  aside  an  interlocutory  judgment  ^  ^^^ 

upon  an  affidavit  of  merits  made  by  A.  Mitchell,  clerk  to  the  defendant's  at-  ^^g^n  than 


torney.     Cause  was  shown,  upon  the  ground  that  the  deponent  had  not  sworn   i  66d  *} 
that  he  was  either  the  defendant's  attorney,  or  managing  clerk  to  the  defen-tbe  ^dfencl 
dant's  attorney.     The  court  admitted  that  the  objection  was  correct  and  dis-  ant,  he  ^ 
chargod  the  rule.  *'^**fc'^ 

14.  pRiNGLE  V.  Marsack.  H.  T,  1822.   K.  B.  1  D.  &R.  155.  uiHd^ 

Time  was  given  to  put  in  other  bail,  on  condition  that  the  defendants  should  f^njant's 
]>vodace  an  affidavit  of  merits  before  the  drawing  up  of  the  rule.     It  was  now  suwrney, or 

C reduced  on  affidavit,  stating  that  the  defendant  was  advised  and  believed  that  maDafing 
e  had  a  good  defence  to  the  action,  but  the  affidavit  omitted  to  state  the  words  <^l«>'k  to  ibe- 
upon  the  merits.     Tlie  Court  said, this  was  not  a  compliance  with  the  ^©'O^ Theaffida 
of  the  condition  imposed,  and  therefore  refused  the  grant  for  further  time.         y-^^  ^^^  ^j^ 

4,    }faivinf(tf,  *  tinctlfttato 

I.  Elwood  v.   Elwood.  T.  T.  1732.  C.  P.  Ca.  Pr.  C.  P.  124;  S.  C.  Prac.ihat  thada- 

Reg.  294.  4  Barnes,  251.  faadaat  tea 

A  motion  was  made  to  set  aside  the  judgment  in  these  causes,  and  th^  ir*^t*^^  ^ 
regularity  complained  of  was,  that  the  rules  to  plead  were  given  before  notice  ^^  m^nts^ ' 
of  the-dedat'etioae  being  left  in  the  office  were  served  upon  defendants,  (hexhe  plaia* 
■p^earancee  having  been  entered  by  the  plaintiff,  and  the  proceedings  upon  tiff  nay  ia 
tie  act  of  [parliament.     It  appeared  that  plaintiff 's  attorney  finding  his  mi»-«Ufiasas 
take  waived  bis  jud^^ment,  struck  out  the  old,  and  gave  new  rules  to  plead,  and  ^^^^\. 
after  they  were  expired,  signed  judgments  again;  and  the  question  was,  whe«*  ^^J^^^i^ii. 
therhe  coold  do  so  without  leave  of  the  Court. 

P€iir  Oar,  It  is  only  one  entry  upon  record  in  each  cause,  and  the  former 
judgments  appear  by  the  prothonotary's  book  to  be  signed  by  mistake,  and  the 
latter  are  regular. 

(/ )  JudgmM  ^^  JVbfi  o&atofi/s  vtredido.'' 


490  JUIKSMENT.—Jfi  Bar. 

I^^a  the  1.  In  uhal  case$  granUd, 

defence  i^  Staple  v.  Haydon.  T.  T.  1703.  K.  B.  1  Salk.  17S;  S,  C.  Carth.  S70;  S. 
JEl!!S!li  C.  6  Mod.  1.  2  Ld.  Raym.  924.     Carbonel  v.   Davibs.  M.  T.  1719. 

uVoTX  K.  B.  1   Stra.  394.     Broom  v.  Price.  H,  T.  1821.  K.  B.  2  Id.  875. 

galdefeme  Craven  v.  Hanley.  M.  T.  1737.  C.  P.  Barnes,  265;  S.  C.  Com.  Rep. 
to  the  ec  548.  Willes,  364.  Barnes,  266.     R«x  v.  Philips.  E.  T.  1767.  K.  B.  1 

ties  IB  Borr.30l.     Sfmoners  v.  Regem.  M.  T.  1776.  K.  B.  Cowp.  510.     Pe- 

^'^  -5  TYT  V.  Berkely.  M.  T.  1776.  K.  B.  2  Doug.  749.  Newmam  ▼.  Aw- 
thlTSfcnd  PERSON.  T.  T.  1806 .  C.  P.  2  N.  R.  226.     Wells  v.  Miles.  T.  T.  1821. 

antebuiiiie  K.  B.  4  B.  &  A.  560. 

a  Terdlet,  Where  the  defendant  pleads  an  ill  plea,*  but  the  matter,  if  well  pleaded, 
th^^oait»  might  have  amounted  to  a  good  bar  or  justification,  judgment  can  never  be 
A^  "ui    ^^^^^  against  the^defendant,  as  bj  confession;  but  where  the  matter,  though 

r'*666  1  ^^"^^^  ^  ^^^^  pleaded,  could  signify  nothing,  judgment  may  in  such  case  be 
cWe  the  de  ^^^^  ^  ^J  confession;  as  if  in  case  for  calling  him  thief,  the  defendant  should 
fondant      justify  for  that  he  received  a  thief. 

leave  to  See  Burr,  301;  Stra.  394;  Cowp.  510;  1  Moore,  199;  8  Taunt.  415. 

««•  JwJg  2,  Lewis  v.  Clements.  T.  T,  1820  K.  B.  3  B.  &  A.  702. 

Sy»V.  This  was  an  action  for  a  libel,  which  professed  to  contain  a  narrative  of  the. 
anaetlMi*  Proceedings  of  the  Court  of  Insolvent  Debtors,  on  the  application  of  a  person 
for  a  Itbei.  ^^  ^^  name  of  Carter,  to  be  discharged  from  imprisonment.  It  begioi 
the  defend  ^^  Shameful  conduct  of  an  attorney,"  and  then  proceeds  with  a  detail  of  spee- 
ant  pleaded  ches  of  counsel,  the  examination  of  the  insolvent,  and  the  observatioo  of  the 
the  gcneiai  judge.  The  defendant  pleaded  that  the  supposed  libel  contained  a  correct 
elslitm  *^^°?"*  ^^  ^^^  actually  passed  in  the  court  on  the  occasion  alluded  to.  Issoe, 
eifl  ploM,  ^^  joined,  and  a  verdict  was  found  for  the  defendant  on  some  pleas,  and  for 
and  the  j«  the  plaintifl"  on  others.  An  application  was  made  to  the  court  by  the  plaiotiflT, 
rjr  fbaad  a  that  he  might  have  judgment  notwithstanding  the  verdict,  on  the  ground  that 
▼•"*»*.  f«5  the  pleas  were  bad  in  point  of  law.  Fer  Cur.  The  matter  was  arf;ued  before 
the  plaintiff  „g  ^^  Serjeant's  Inn,  and  we  are  all  of  opinion  that  the  pleas  are  insufficient, 
pleae  with  7*^^  question,  whether  a  person  may  publish  a  correct  narrative  of  proceed- 
ont  rTTTirf  i^^  ^^  ^  court  of  justice,  which  contains  matter  of  defamation  of  a  third  per* 
ing  damag  eon,  not  a  party  to  the  suit,  it  is  not  necessary  to  decide,  because  in  this  case 
ea,  and  for  the  narrator  has  not  confined  himself  to  what  actually  passed  in  the  court,  but 
*^*  ^^^  has  prefaced  the  statement  with  the  words  "  Shameful  conduct  of  an  attorney.'* 
etherVleaa  ^®*'^»  therefore,  taken  upon  himself  to  make  that  allegation  concerning  the 
the  Cenrt,  plaioti^*  We  think,  therefore,  the  pleas  are  bad,  and  that  there  must  be  judg*' 
on  Bootion  ment  for  the  plaintiflT  notwithstanding  the  verdict. 
to  eater  ap  2.  Hoto  entered  and  8ub$equent  proceedings. X 

ijidgmeat    ].  Broadent  v.  Wilks.  T.  T.  1742.  C.  P.  Willes,  864;  S.  C.  Barnes,  266.' 
iSaiotiff       .  ^^*'*''^*  ^^^  defendant  on  two  issues  joined  upon  not  guilty,  and  a  justifica- 
non  9b4     ^^^"'     ^7  ^^^  special  plea  the  trespass  was  confessed;  judgment  was  ordered ' 
iani4  vera  to  be  entered  for  the  plaintifi^s,  notwithstanding  the  verdict,  the  trespass  bein^ 
dicio^  jal     confessed  by  the  special  plea.     The  true  method  is,  not  to  stay  the  entry  of 
lowed  iLt  iudgment  upon  the  verdict  by  rule,  but  to  enter  the  verdict  upon  record^  and 
la  casea      then  judgment  for  the  plaintiff,  non  obeianie  veredtc/o. 

e(f jndfraent  non  obstante  veredicto,  the  codrae  ia  not  to  ataj  the  entry  of  judgment  apon  the  verdict 
by  rule,  bat  to  enter  the  Tordict  npon  record,  and  then  the  jadgment  for  the  plaintiff  n^m  edtfonta 
redieto.  2.  Clement  v.  Lewis.  E.  T.  1822,  C.  P.  3B.  &  B.  297. 

I  667 1        An  account  of  certain  proceedings  in  a  court  of  law  was  headed  io  a  ii« 
Th»«  »pe      paper  «  Shameful  conduct  of  an  attorney."    Pleas  to  a  declaration  in  Ubel 
jadgment    ^^^  ^^^  alleged  libel  contained  a  faithful  and  true  accoost  of  proceodinge 

fa  in  gene        *  It  ia  always  upon  the  merita,  and  never  granted  but  in  a  very  clear  eaae;  aee  2  Smith, 

rai  interlo   9;  8.  C.  8  Taunt.  S37;   S.  P.  Rocher  v.  Townsend,  M.  T.  45  Geo.  8.  K.  B;  S  Tidd.  963. 

t  But  i  f  a  defendant  oleads  a  justification  insofficient  in  law,  upon  which  time  is  talma, 

and  the  issue  found  for  htm,  the  Court  will  givetbe  plaintiffleave  to  eater  up  jodfOieii^aot- 

withstanding  the  justificatioo. 

X  For  this  purpose,  a  motion  for  a  rule  to  show  oau^a  must  be  made,  which  is  afterweida 
made  absolute  or  discharged  in  the  naual  way.  It  may  bo  made  at  anytime  before  judgOMiil 
JB  given  (3  Stra«  845. ),  tboagh  a  new  triid  baa  hewi  previoa«}y  moved' for  Dong.  745, 


an  ft  eotirt  of  kw  w»r«t  hdd  ill    Tb«  jury  hartng  found  for  tbe  Mendani  on  8ix  catenr,  af 
ont  of  eight  pleas  comprehended  in  Ifae  last  of  two  issues,  and  for  the  plaatiff^^^^"*^  * 
on  the  residue  of  those  pleas,  and  on  the  first  issue  without  assessing  damages;  ^'3^  ®*  "^ 
and  tbe  plaintiff  having,  pursuant  to  the  decision  of  the    Court  of  King's  Se'raed  •at 
-  Bench,  entered  up,  as  to  the  pleas  found  for  the  defendant,  judgment  mm  ob"  and  ezeeat 
iten<e  «eredt€i<v^^  c^  award  of  a  writ  of  inquiry,  and  final  judgment  for  the  ed,  and  fin 
damages  found  by  tbe  inquisition,  &c.;  a  Court  of  £rror  reversed  the  judg-^^i"^l[™^"^ 
OMtnt  of  the  Court  of  King's  Bench,  as  to  the  award  of  the  writ  of  inquiry,  ^^^^.  ** 
and  the  final  judgment  thereon;  remitted  the  record  to  the  Court  of  King's ^'JJ^"^*'' 
Bench,  and  directed  that  Court  to  award  a  ventre  de  novo  to  try  the  first  issue  Or  if  ihsda 
and  the  last,  as  fiir  as  related  to  the  pleas  on  which  the  finding  was  for  the  mages  b« 
plaintiff;  holding  that  the  verdict  found  for  the  plaintiff  on  the  first  issoe  and  D<»t  mate 
en  tbe  last  (as  far  as  regarded  tbe  pleas  on  which  the  finding  was  for  the  J^*'*^^... 
plaintiff)  was  void,  because  no  damages  had  been  assessed  Mt  aiidL 

3.  Sklbt  V.  Robinson.  M.  T.  1788.    K.  B.   2  T.  R.  758.  the  verdict. 

*   To  an  action  founded  on  a  custom  for  poor  and  indigent  housholders  living  and  enter  a 
in  A«,to  cut  and  carry  away  rottea4>oughs  and  brances  in  a  chase.     The  de- verdict  for 
fondant  justified  in  trespass  under  such  a  custom,  which  was  found  for  him.  ^^P'^i"^!'^ 
the  court  set  aside  the  v^erdict  on  that  issue,  and  entered  a  verdict  for  tbe  ^  |  ^^|][!! 
plaintiff,  with  nominal  damages.  ^  ^«»»b 

4.  Da  Costa  v.  Clarke.  H.  T.  1800.  C.  P.  2  R  &  P.  376.  ,f  ^  ^^^^.^ 

Tbe  prothoaotary  in  this  case  not  having  allowed  to  the  avowant  any  costs  ^pt  ia  reple 
upon  tbe  pleadings  subsequent  to  the  pleas  in  bar,  nor  any  costs  of  tbe  trial,  Tin,  after 
the  counsel  obtained  a  rule  to  show  cause  why  he  should  not  be  directed  to  re-  trial  and 
▼lew  bis  taxation,  and  allow  to  the  avowant  the  costs  upon  all  the  pleadings,  verdict  fotT 
The  Court  held,  if  an  avowant  in  replevin  after  trial  and  verdict  for  the  plam-  *^2||"]X 
tiff,  obtain  judgment  non  oh9ianie  veredicto^  in  consequence  of  the  plaintiff's  q^^bi  ^^^ 
pleas  in  bar  being  bad,,  he  is  not  entitled  to  any  costs  upon  the  pleadings  subse- ^frt/aiUe 
Ipient  to  the  pleas  in  bar,  because  he  should  have  demurred  to  them.  veredicto^ 

m  eoMtqnenee  of  the  plaintiff  *fl  pleas  in  bar  being  bad,  he  ia  not  entitled  to  any  costs  vpoa  the 
pleadinp  aabocqnent  to  the  pteaa  in  bar,  be  caose  he  sbonld  have  demurred  to  them. 

VII.  RELATIVE  TO  THE  ARRESTIP^G^F.— See  also  Issue;  Re- 

pleader;   Vemre  de  novo. 
(A)  Ground  for. 
I.  PioHBT  V.  Harrisow .  T.  T.  1607.  K.  B.  1  Ld.  Rayro,  292.  1  Salk.  77.    j  668  1 
Id.  315.     Sutton  v.  B^hof.  H.  T.  1769.  K.  B.  4  Burr.  2:287.  A  jodg 

Tbe  plaintiff  being  an  infant,  brought  an  action  by  guardian;  and  after  a°;^'>^  ^^^ 
verdict  for  him,  it  was  moved  in  arrest  of  judgment,  that  there  was  no  ^'^"^f^ 
rant  for  bim  to  appear  by  guardian  entered  upon  record.     But  the  Court  said  „|^  ^^ 
jadgment  can  never  be  arrested,  bat  for  that  which  appears  npon  the  record  onfy  be  sr 
itself;  that  this  admittance  onght  not  to  appear  upon  this  record.  rested  for 

*  Amoswtiof  to  a- defect  net  amenable  or  aided- by  common  law  or  by  statate,  and  for^^^  appear 
which  a  writ  of  error  would  lie.    As  to  the  deie«ts  which  are  amenable  or  aided  by  com-  -      upon 
man  law  and  by  statst^  see  ante,  lit.  Amendmeati  and  /of<,  tit.  Pleading,  and  1  aannd.  ^i^*  face  of 
S28.  ^y^  j^ 

By  the  statstes  of  jeofails,  the  following  defeets  are  aidbd  or  csred  after  a  ▼erdict:  tho^^  • 
want  of  an  oriji^inal  writ,  see  18  Eliz.  c  14;  or  bill  upon  the  file.  Hale,  180.  134.  264. 
S81.  804;  variance  in  form  only  between  the  original  writ  or  bill  and  the  d^wlaratien,  pla- 
iatt  or  domand,  21  Jac  I.e.  18;  want  of  form  or  pledges  retnrned  npon  the  original  writ, 
St  tbe  omission  of  the  sheriff's  name  in  the  retom  thereon,  or  want  of  pledgee  in  any  bill* 
•c  deeiaralioo*  16 and  17  Car,  2.  o.  8;  want  of  a  wamni  of  attorney  for  either  party,  see 
18  Elis.  6.  14»  82  Hen.  8.  e.  80;  or  appearance  by  attorney  of  an  infant  pkiintiff,  see  21 
Jac  1.  e.  IS;  Bamea,413;.  1  Stra.  114;  mispleading,  lack  of  colour,  insoflkient  pleading 
or  jeoiail,  or  other  defanit  or  negligence  of  tbe  parties,  their  eonoseUors  or  attorneys,  82 
Hon,  8,  e.  80;.  want  of  form  in  any  oonnt,  declaration,  plaint,  bill,  snit,  or  demand,  see 
18  Elis.  o.  14v  laok'Of  averment  of  any  life,  so  as  the  person  be  preved  to  k>e  alive,  aes 
21  Jac  1«  c.  18;  want  of  any  **  profert."  or  the  omission  of  *•  vi  ot  armia,*'  or  *<  contra 
pacom,"  mistakiiig  tbe  Christian  name  or  saraame  of  either  party,  see  8  Wiis.  40;  anima* 
daVc  moaib,  or  year,  in  any  bill,  declaration,  or  pleading,  beui|{  right  in  any  writ,  plaint, 
aw,  or  racord,  proceeding,  or  in  the  same  roll  whereis  the  same  is  committed,  to  which  the 
platntiff  might  have  demurred,  and  sho^iid  tbe  aamo  for  oaaso;  wsat  of  tho  avennsBt  eC 


i9t  JUDGMENT.—^  ike  JrmOig  ^f- 

£  6W  I  a.  Edwarbs  v.  Blunt.  K.  T.  17^.  K.  8.  1  tStea.  «6. 

flenee,  ^  Per  Cur,  After  jndgmeat  on  denrarrer  the  defendant  shall  ndt  eooie  to  mt* 
t«r  jndg  y^3t  the  judgment  on  return  of  the  inquiry,  for  an  exception  that  migtit  have 
a^deni^rre'  ^®®**  taken  on  arguing  the  demurrer.  The  parties  cannot  be  said  to  come  tts 
j^.Q,oiio„  Iq  amict  curtiBy  nor  shall  any  body  tell  us  that  the  judgment  we  gave  on  nm- 
arrestof  ture  deliberation  is  wrong;  it  is  otherwise,  indeed,  in  the  case  of  judgment  by 
judgment    default,  for  that  is  not  given  in  so  solemn  a  manner,  or,  if  the  ^Milt  arises 

cannot  be   on  the  writ  of  inquiry  on  verdict,  for  there  the  party  could  not  allejge  it  be- 
made,  woe  f^^^^ 

d^JjTer    5.  Creswell  v.  Packham.  E,  T.  1816.  C.  P.  6  Taunt.  660;  S.  C.  SMarsb. 

werear  326.  S.  P    Prince  v.  Nicholson.  T.  T.  1814.  C.  P.  6  Tatmt.  S6(^^ 

gaed.  S.  C.   1  Marsh.  401. 

Application  was  made,  on  a  former  day  in  this  term,  to  arrest  the  judgment 

Or  not  on  several  grounds,  the  principal  of  ^vhtch  was,  that  the  acreement  on  which 
the  action  was  brought  had  been  entered  into  between  the  defendant  and  efght 
other  persons',  whereas  the  action  was  brought  by  one  only.  The  counsel 
showed  cause  against  the  rule,  and  made  a  previous  objection  that  there  bad 
been  judgment  on  demurrer,  after  which  the  defendant  could  not  move  to  ar- 
rest the  judgment,  according  to  Edwards  v.  Bfunt,  ^fie  S  Stra.  4^4. 

**  hoc  paratas  eat  verificaie,*'*  or  **  verificare  per  recordom/'  er  'Sprout  patat  per  tecor- 
dam;"  or  tbe  want  of  a  right  venoe,  so  as  the  caoae  w^e  tried  by  a  jnrj  of  the  connty 
where  tlie  action  ta  laid,  or  any  other  matters  of  like  natnre,  not  being  agaiait  the  right  of 
tbe  matter  of  the  salt,  aer  whereby  the  issee  or  trial  are  altered,  aee  IS  %t  17  Car.  %•  m 
S;  7  T.  R.  583;  2  East,  580;  misjoining  the  issae,  aee  32  Hen.  8.  e.  20;  awaidiM  tkm 
'*  venire  facias,'*  **  habeas  corpora,"  or  **  distringas,*'  to  a  wrong  officer  opon  ioeumoieat 
snggestioD;  misawarding  the  **  viitne**  ont  of  more  or  fewer  places  than  it  ooght  to  be  (le 
as  some  one  place  be  right  nemed);  misnottier  of  any  of  the  jary  (so  as,  apon  examinatioia 
it  be  proved  to  be  the  aame  man  that  was  moimt  te  be  retairned);  want  of  retam  of  tha 
■aid  wriu  (so  as  a  panel  of  tbe  aames  of  the  jurors  be  annexed  to  tbe  writa),  er  aiiasiBM 
of  the  sherifl'*s  or  other  officer's  aame  (so  as  it  be  proved  that  the  writ  was  retemed  by  ihs 
sheriff  or  other  officer),  see  21  Jac.  1.  c.  13.  If  a  *'  venire"  bo  of  the  same  action  sod 
between  the  same  parties,  tffi  other  faolts  in  it  are  amendable,  see  Gilb.  C.  P.  174:  but  MV 
in  ejectment,  the  **  venire**  be  of  a  plea  of  trespass,  omitting  an  ^cetroeat  of  fbrni,  it  ii 
ill  becBQse  not  in  tbe  same  action,  see  Cro.  Jac.  528;  bat  if  the  *'  diatringaa"  had  bsaa 
right,  tbe  Court  would  have  adjudged  the  ^  venire"  to  be  null,  and  the  want  of  it  ia  aided 
aee  Cro.  Jac  176.  Cro,  Csr.  275.  27S.  The  21  Jac.  I.  c.  13.  does  not  extead  to  the 
Christian  name  of  the  juryman,  and  a  mistake  ia  that  is  incarable,  see  5  Rep.  42;  but  tbe 
Court  of  Common  Pleas  refused  to  set  aside  a  verdict  because  «iie  of  the  jurors  wasAamed 
Henry  in  the  **  venire,*'  '*  habeas  corpora,**  and  **  po9|^*,*  his  name  bei^g  Harry,  aee 
Barnes,  454;  and  the  Court  of  King's  Bench  would  not  In  aside  the  vesdict  where  one  of 
the  jurymen  had  answered  to  his  father's  name,  and  served  as  bis  father,  see  IX  Eaatt  219. 
However,  there  rnvst  be  a  panel  returned;  and  if  the  sheriff  return  twenty-three  on  tha 
'^YeBore**  and  twenty-four  on  the  **  habeas  corpora"  or  •'distriagaa,"  and  the  Iwealf- 
fourthomttud  on  the  "venire"  appear  and  be  aworn»  the  verdiet  will  he  void*  aaa  Cra. 
Car.  278;  Bull  N.  P.  324.  The  statute  32  Hen.  8.  c.  SO  is  confined  to  actions  at  eom« 
auon  law;  and  in  all  the  subsequent  statutes  of  jeofails,  there  is  a  proviso  that  tbej  ahall  not 
asteod  to  erimiaal  proeeediogs,  aee  4  Geo.  2.  c.  20.  A  discontinaaaee  is  eared  hjr  tbe  ap- 
peatanee  of  the  party,  in  penal  as  well  as  other  aclioits,  aee  6  T.  &.  ttft;  and  tbe«aBM»» 
sloa  of  a  «'aiaii]iter*'  U  holdoa  to  be  aoieii^ble,  see  Coi^.  407/  I'Btra,  tfl;  1  Wtac 
Sannd.  81§.  By  the  4  and  5  Anne,  c  i4».  s.  2.  the  atatutes  of  jeofails  are  exteaded  !• 
judgments  by  default;  ao  that  all  defeots  which  are  cured  oa  a  veidict  by  the  atalaCoe  of 
jeofaila  at  that  day  are  helped  on  jadgmenfs  by  default;  but  not  4efecta  which  are  carii 
aAor  a  verdict  hy  eomoion  law;  ner,  as  it  should  seem,  defects  hetped  after  a  veidiet  by K 
Geo.  1.  c.  13.  where  it  is  enacted  that  jndgment  aAer  vetdtet  shall  not  t>e  atayed  or  revef»* 
•od  for  any  defeclor  fault,  either  tn  form  or  substance,  in  any  bill,  writ,  ortginal  or  judiaial, 
•r  for  any  variaace  In  sudi  write  from  the  declantion  or  4»lber  proceedings,  h  heeoSMi 
aecessary,  therefore,  in  order  to  aaeertain  tbe  nalare  of  the  defeets,  whieh  are  aided  aAof 
a  jndgment  by  default,  since  the  statate  of  Anne,  to  distinguish  aecnrately  betwoeo  wmik 
inaperfeotions  as  are  cured  by  verdict  at  common  law  and  tboee  which  are  remedied  alUr 
Tordiot  bv  tbe  statutes  of  jeofails  only.  Where  there  was  any  defeet,  omisrion,  or  hnpff* 
feetion,  though  in  form  only,  in  collatteral  parts  of  the  pleadings  that  were  not  iaisNieb*- 
tweoM  the  perties,  so  that  there  w«s  no  ground  to  presume  that  the  defeet  oromiasioB  wua 
auppMed  by  proof,  these  defecU  were  not  cored  bv  a  verdict  at  common  law;  b«C  lh«7  «• 
as  we  have  seen,  aided  by  the  statutes  of  jeofails,  both  after  *>«idlet  9i»A  judginettt  by  d»- 
4ault;  for  it  waa  an  extremely  hard  ease  that  a  judgment  giv«ii  OA  meritt  ahottldhft  May«i 
#r  nveund  for  deSscK  ia  fono  or  eollattaial  mattev. 
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Lofd  CUof  Jttfliice  Oibbt.     T&a  doctribe  of  the  case  of  Edwards  r.  Blunt 

1%  tbat  if  the  defendant  can  avail  himself  of  the  objection  on  demurrer,  he 
ahall  Qot  b^  |>ennitted  to  do  it  on  motion  in  arrest  of  judgment.  The  question^ 
therefore,  b,  whether  this  objection  might  have  been  taken'  advantage  of  on 
demurrer;  and  I  conceive  that  it  might.  The  defendant  is  not  deprived  of  his  L  ^"^^  1 
remedy  by  writ  of  error;  and  it  is  of  greater  consequence  that  the  Court 
Aould  abide  by  their  rule,  than  that  we  should  grant  this  motion.  I  know  the 
defendant  presents  himself  with  the  additional  objection  that  the  damages  in- 
clude the  whole  declaration  generally;  but  still  the  objection  springs  from  what 
might  have  been  argued  on  demurrer;  and  1  think  it  is  convenient  to  adhere  to 
Ottr  praetice,  because  it  ob^ffes  a  party  to  take  his  objection  in  the  first' in- 
atance,  and  it  prevents  the  C^uft  ffom  giving  contradictory  judgments  on  the 
flame  eubjeets,  as  if  this  might  have  been  noticed  on  demurrer,  and  were  it  not, 
it  would  be  rather  inconsistent  to  give  a  judgment  on  this  motion  contradictory 
to  what  we  ^ave  on  demurrer.  The  motion  in  arrest  of  judgment  is  not  so 
reguliur  a  course  of  proceeding  as  a  demurrer.  The  rest  of  the  Court  con-^' 
curred. 

4,  The  Ccjbkk  of  the  Trustees  of  Taunton  Market  v.  T.  Limberlet.  M. 

T.  1776.  K.  B,  2  Bl.  Rep.  1120. 

Lndebiiatus  amanpsU  for  102.,  for  the  use  and  occupation  of  certain  pieces  9'  ^*^^ 
of  groundy  parcel  of  the  market-place  of  Taunton,  used  and  occupied  by  per-*"  '^P«ct 
inissioD  of  the  clerk^  for  selling  divers  wares  and  merchandizes  therein,  and  lor  J^h^h"*" 
the  use  of  divers  stalls  or  standings  in  the  same,  quardum  meruit  for  the  like,  might  havo 
Oa  iMMi  M$ump9%t  pleaded,  and  issue,  there  wad  a  verdict  for  the  plaintiff  at  the  bi^en  plead 
last  assizes,  with  damages,   U,     It  was  moved  for  a  new'  trial,  because  the  ed  io  abate 
aetion  oitnaot  be  brought  in  the  name  of  the  clerk  of  the  market,  without  nain-"'^''^* 
lag  him  personally,     t^ndly.  It  is  brought  for  the  use  and  occupation  of  a 
market-place,  which  cannot  behy  law;  it  shonld  have  been  brought  for  toll^ 
or  pickage,  or  stallage,     ddly.  There  is  no  certain  sum  claimed  or  specified 
for  that  purpose.     It  was  moved,  by  leave  of  the  Court,  in  arrest  of  judgment 
OQ  the  same  objection.     The  counsel  added,  that  the  misnomer  (if  any)  was 
pleadable  in  abatement,  and  therefore  cannot  be  moved  in  arrest  of  judgment. 
And  of  that  opinion  was  the  Court;   for  by  De  Grey,  C.  J. — If  this  matter, 
which  Arises  on  the  face  of  the  record,  be  matter  of  abatement,  and  pleadable 
as  such,  it  ought  to  be  taken  advantage  of  in  the  first  instance,  and  not  be 
moved  in  arrest  of  judgment ;  so  in  that  case  you  are  too  late.    If  it  is  pleadable 
IQ  bar  you  are  too  early,  and  should  go  to  your  writ  of  error. 

6.  FasBLAND  t.  Hunt,  E.  T.  1763.  K.  B.  2  Wils.  380.  ^  . 

In  eoveaant  on  a  deed  of  assignment  by  the  defendant  of  particular  debts,  ^y  ■"•^ 
aad  fie  covefiants  that  none  of  those  debts  were  satisfied.     Judgment  by  de-  ^^^^^^^  |i 
fault,  and  a  writ  of  inquiry  executed.     A  fatal  mistake  being  now  found  out  in  ^^it  of  i» 
the  declaration,  it  was  moved  that  the  interlocutory  judgment  might  be  forth- qoiry.* 
with  entered  upon  record,  agreeable  to  the  declaration  delivered,  and  the  roll 
be  brought  into  the  proper  office,  and  that  the  defendant  might  have  four  days    f  671  ]] 
to  more  in  arrest  of  judgment  after  the  roll  is  brought  in.   Upon  showing  cause 
it  appeared  that  the  defendant  attended  the  executing  the  writ  of  inquiry  by 
counsel,  aftid  cross-examined  the  plaintiff's  witnesses. 

Per  Cur.  We  lament,  that  entries  on  the  roM  are  not,  at  the  times  when  they 
ought  to  be,  made.  The  rule  must  be  discharged,  because  the  defendant  did 
net  rely  on  the  mistake,  but  has  made  a  defence  on  the  executing  the  writ  of 
inquiry. 

S.  MozsLET  V.  Davids.  T.  T-.   18^2.  Co.  Ex.  11  Price,  162;  ^vhen' 

On  a  qiiestion  of  parochial  fnodus  referred  to  a  trial  at  law,  testimony  offer-  there  hnt  ^ 
ed  as  evidence  of  reputation,  in  proof  of  the  custom  on  which  the  right  to  the  been  a  mia 
admntage  of  the  modus  dedmandi  was  founded,  "  that  the  money  payments  fJ^'J^^^^J'jj^, 
constitnting  the  alleged  modus  had  been  uniformly  made  beyond  living  '"^"^O' *J^°^t  a 
ry,  and  that  the  witness  bad  heard  old  persons,  who  at  that  time  occupied  ^^^^  ^f 

♦  But  h  BHty  be  made  after  judgment  by  default,  or  afler  judgment  quod  capiotun  see  1     ijT  » 
aU  Rm .  469;  1  Sira.  425.  "^*  ^ 
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be  no  mo    lasde  in  thm  parish,  and  were  long  einee  4ead,  say,  that  H  Had  al«<a]«  %%mk  &• 

tion  In  ar    custom  to  make  such  payments,*'  was  held  to  be  admkmble  eridenoa  of  veMt* 
n!!«,   iHlh  ^»*tif>n  o«  that  subject,  against  an  objection  taken  af  interMt  in  amkittg  sud|i  • 
Hio'ion  be  declaration,  on  toe  part  nftbe  deceased  persons  on  wtiose  wtoraMxian  tlie  e¥»- 
tng  incoin   dence  was  founded.     When  movaii  on  an  issue  ^tc^md  by  the  court  af  e^ai» 
pmibtewith  ty,  there  can  be  no  motion  in  arrest  of  judfmoQl,  such  a  HMtiDn  being  ineoa^ 

the  nature  ^(ible  with  the  nature  and  object  of  the  trial  of  iasaes  in  aidof  «catt«t  af 

and  object    ^      ..  * 

of  iwQe"L         J-  HiTCHiN  T.  Stevens.  M.T.  1681.  K.  B.  S  Show.  ft»;  S.  C. 

aid  of  .such  T.  Raym.  487. 

court.*  Bargainee  of  a  reversion  brings  debt  lor  rent,  and  allegas  bo  irtt«niaieal> 

The  ornij    f^n  fi^(,^i  pleaded,  and  a  verdict  for  the  plamtiff. 

-nrntter  of  ^*  ^°^  moved  in  arrest  of  judgnoent,  because  the  platof  tfl'haa  aet  Ibrth  06 tM^ 
aabiitance  ^^  ^^®  ''®*'^  ^^  ^^  ^^^  none  without  attomnnent;  there  were  cited  the  caae»ol 
}n  ft  deela  King  v.  Somerland,  Latch.  14;  and  Pope  v.  Skinner,  in  Hob.  72;  Roll.  489} 
raiion  will  S.  C.  1  Dduv.  Abr.  61Q;  3  Keb.  354;  S  Salk.  662;  Lill.  Ent.  65;  Cewp. 
not  untbor  8'25;  1  Term.  Rep.  141.  145.  But  a  rule  was  taken  and  agreed  to  bv  all  the 
ize  a  nio  Court,  that  in  any  case  where  any  thing  is  orotited  in  a  declaratioii,  tmNigh  ii 
rehi  of  ludf^^  matter  of  substance,  if  it  be  sach  as,  without  proving  it  at  the  trial,  the  plaio- 
m^nt,  tiff  could  npehaVe  h^d  a  verdict,  and  there  be  a  verdict  for  plnnlifT,  Itial  »«cbi 

where  the   omission  shall  not  arrest  the  jadgment.     And  apoqr  this, .  alle^  a^eiran  MbiM 
plaintiff      in  Hilary  term  following,  judgment  iras  giveiif  for  t^e  ptaihtfiT. 
fc9uIdnot  B.  RusHTON  V.  AsriNALL.  T*T.   1871,  K.  B.  2  Doug.  679. 

edV  ver^*°  ^^  ^^  ^^  action  of  a89wnp$ii.  The  first  count  in  the  declaration,  after  aCatiyg 
diet  with  A  bill  nf  exchange  drawn  by  one  Billince  on  one  Meyer,  dated  ihad7lJli  «C 
out  prdving  November,  1778,  and  payabla  to  one  Jones  cnt  order  three  montha  after  daia, 
the  f'dct  that  Jones  had  indorsed  it  to  Rushton,  and  RusKton  to  Aspiaall,  fNroceadad  9» 
which  follows: — ^^  Which  said  bill  of  exchange,  so  made,  aabacitbed,  and  mdoroa^ 
faaveVe^  Qs  aforesaid,  afterwards,  to  wit,  on  the  same  day,  and  day  aft>reaaid  (vis«  tttm 
alleged.  ^^y  of  the  date  of  the  bill),  at  Manchester  aforesaid,  was  shown  and  proaetit«> 
[  672  ]  ^^  ^^  '^®  ^^'^  Peter  Meyer,  for  his  acceptance  thereof,  and  the  said  Paiar 
Meyer,  according  to  the  usage  and  custom  of  merchants  afereaai^y  did  thaa 
rn7  d  ?"^  there  accept  the  same,  and  promise  to  pay  the  said  smn  of  S^i.  10».  thaff^> 
not%ztend  ^^  mentioned,  according  to  the  tenor  and  efi^t  of  the  said  bill  of  exchange^ 
,  to  cases  ^^^  ^^®  indorsements  (hereupon  so  made  as  aforesaid;  yet  theaaid  Peter  May- 
where  the  ^^ 9  atthotigh  afterwards,  to  wit,  the  same  day  and  year  aforesaid,  at  Manefcea* 
pbiiniiff  to  ter  aforesaid,  was  requesred  to  pay  the  said  sum  of  money  in  the  said  bill  ape-» 
tally  omits  cified,  according  to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof 
title  or  ®^  '"**^®  ^®  aforesaid,  altogether  neglected  and  refused,  and  s(ill  doth  neglect 
ca«j«o  of  ac  P^d  refuse  lo  pay  the  same;  of  all  which  premises  the  said  John  Jones,  Geo. 
troa.  -Pillinge,  and  Peter  Meyer,  respectively,  the  same  day  and  year  aforesaid,  «l 

Manchester  aforesaid,  in  the  county  aforesaid,  bad  notiee,  and  by  reason  cbar»» 
of,  and  according  to  the  said  usage  and  custom  of  merchants,  the  said  Thomas 
Rushton  became  liable  to  pay  the  said  Joseph  Aspinall  the  aatd  sum  af  motteyy 
in  the  .said  bill  of  exchange  contained,  according  to  the  tenor  andeftect  there* 
of,  an^of  the  seVeraT  endorsements  so  made  thereon  as  aforesaid',  and  beii^ 
so  liable,  the'sard  Thomas  afterwards,  to  wit,  the  same  day  and  year  last  inett- 
tioned,  at  Manchester  aforesaid,  in  the  county  aforesaid,  in  oonaideratieii 
thereof,  undertook  and  to  the  said  plaintiflTthen  and  there  faithfully  promis- 
ed to  pay  to  him  the  said  sum  of  money  in  said  bill  «f  cxehange  eeatetned,  aia* 
cof^ng^to  the  tenor  and  effect  thereof,  and  according  to  the  several  indaran* 
ments  made  thereon  as  aforesaid.'^  There  was  a  general  verdict  for  the  plain- 
tiff; and  judgment  being  entered,  the  record  was  moved  into  thiscoart,  aad  tke 
plaintiff  in  error  assigned  several  errors  on  the  different  eounts. 

Lord  Mansfield.  The  two  objections  insisted  upon  are,  fat.  That  tbe#s- 
61aralion  does  not  allege  a  demand  on  the  acceptor.  Sndly.  It  does  not  8l«l« 
potice  to  the  defendant  of  the  acceptor's  refusal  to  pay.  The  aaawer  was,  tiMt 

•  Mauers  of  feot  not  appearing  on  tho  record  cannot  l^e  called  in  ard  in  oppadtiaB  fo  a 
motion  in  arrest  of  judgment,  made  on  objectiom  apparent  on  Ao  faca  ef  thf  lac^'  fee 
RexT.  RoTv bottom,  5  Price,  447.  .▼.     -'•if  w- 
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^Mmr  tetdicty  it  mual  be  pretoibed  that  fhotfe  (add  were  proved  at  the  trial,  and 

fMr  mshee  Btroogljr  iacltaed  us  to  support  the  jvdgment,  if  we  could.     But  on 

loekiag  into  the  caees^  we  find  the  rule  to  be,  that,  where  the  plaintiif  has  slat* 

^  has  title  or  ground  of  action  defectively  or  inaccurately  (because,  to  entitle 

him  to  recover,  aH  circumstancee  neceeaary  in  form  or  substance  to  complete 

the  thle^  ao  imperfectly  stated,  must  be  proved  at  the  trial),  it  is  a  fair  pre- 

wmiptiefc  after  a  verdict  that  they  were  proved;  but  that,  where  the  plaintiff 

Malty  etfiits  to  state  his  title  or  caus^  of  action,  it  need  not  be  proved  9f.  the 

trials  and  therefore  there  is  no  room  for  presui^ption.    The  case  cited  from 

Shower  coOMs  within  this  distinction;  for  the  gr^iit  of  the  reversion  was  stat- 

«d|  whfeh  co«iid  nol  have  taken  effect  without  an  attornment,  and  therefore  that    ■ 

being  a  neeeesary  ceremony,  it  was  presnmed  to  have  been  proved.     But  in 

Ihe  preneat  case,  it  was  not  requisite  for  the  plaintiff  to  prove  either  the  d<H 

taaad  on  the  acceftor,  or  tlie  notice  to  the  defendant,  because  fbey  are  neither 

laid  m  the  declaration,  nor  are  they  circumstances  necessary  to  any  of  the   [  67S  ] 

fimls  charged.     If  they  were  presumed  to  have  been  proved,  no  proof  at  the 

trial  can  make  good  a  declaration,  which  contains  no  ground  of  action  on  the 

lace  of  it     The  promise  alleged  to  have  been  made  by  the  defendant,  as  an 

iafemaoeef  law  and  the  declaration,  does  not  contain  premises  from  which 

aaeh  aa  iafereace  can  be  drawn.     I  see  in  a  note  of  a  case  in  this  court,  in  Eas* 

(er  term,  18  Geo.  3. 1  am  stated  to  have  said,  ^'  a  verdict  will  not  mend  the  mat* 

tar  wImto  the  gist  oi  the  case  is  not  laid  in  the  declaration;  but  it  will  cure 

•mbigaiiy;^  and  there  is  a  strong  case  in  point  of  an  action  for  keeping  a  ma- 

lieioaa  bttlJ,  where  the  tctctUer  having  been  omitted  in  the  declaration,  it  was 

iMld  bad  after  verdict.     Therefore  we  are  all  of  opiaioA  that  there  should  be 

|Ud|inent  for  the  plaintiff  in  error. 

t.  CaeoTHSR  v.i>L]»rfBLD.  H.  T.  1705.  K.  B.  I   Salk.  365;  S.  C.  2  Ld. 

Raym.  )«25.     S.  P.  Wicker  v.  Norris.  T.  T.  1735.  K.  B.  Ca.  Temp. 

Hard.  1 16;  SStra.  1011;  S.  C.  1  Burr.  301 ;  2  Burr.  1 159;  3  Wite.  275. 

Stainton  V  Bbadlr.  M.  T.  1791.  K.  B.  4  T.  R.  472. 
Copyhold  estate  laid,  withont  saying  ad  v^hml^U  domini.     Upon  motion  judg-  Hen'ce,  U  » 
menl  was  arrested;  but  the  Court  held,  that  now  after  verdict  this  estate  of  ■'j^^!^^*'*'^ 
the  plaintiff  must  be  taken  to  lie  a  copyhold  estate,  and  not  a  freehold  estate,  pi^'^lfjat  ^ 
because  it  is  both  laid  and  found  that  the  tenements  were  parcel  of  the  manor,  verdict  will 
and  that  by  custom  the  plaintiff,  tU  lenena  cutiHmar\  has  common;  all  which  is  aid  a  title 
ettterly  impossible,  unless  the  tenement  was  copyhold,  and  therefore  must  be  defectively 
lAippoaed  sueh,  though  the  words  ad  voluntaiem  domini  were  omitted,  comparing  s^^  o°^  ^"^ 
it  to  the  case  in  1  SkI.  218.  of  debt  for  rent  by  an  assignee  of  a  reversion,  wh6  [^^^^  ^f^^  S^ 
ahoars  no  attemment,  and  has  a  verdict.     Upoa  this  the  whole  Court   held, 
that,  though  a  title  which  could  not  be  good  could  never  be  aided  by  a  verdict  rpi^^,  ^j^^^ 
jret  a  title  in  a  declaration  which  was  only  imperfectly  set  forth,  and  where  the  the  grant  of 
want  of  somewhat  omitted  might  be  supplied  by  intendment,  was  cured  by  ver-  a  reveraion 
4tct,  ^^*  8tatojl» 

9.  RusHTON  v.  AspiNALL.  T.  T.  178 1 .  K.  B.  2  Doug.  683.  ^MnfH 

In  an  action  of  debt  for  rent,  by  the  bargainee  of  a  reversion  after  a  verdict  ^^|^^  ^^^^^ 
§ur  the  plaiatiff,  it  was  objected,  in  arrest  of  judgment,  that  the   plaintiff  had  wiihoat  at 
aotalledged  attornment,  without  wh-ch  (as  the  law  theti  stood)  he  could  have  no  tommeot, 
title;  bat  a  rale  was  taken,  and  agreed  by  all  the  Court,  that  in  any  case  where  it  was  liold 
aay  thing  is  emiited  in  the  declaration,  though  it  be  matter  of  substance,  if  it  ®"  ^^"^^ 
he  such  aa  without  proving  it  at  the  trial,  the  plaintiff  could  not  have  had  a  f^cere 
verdict,  and  there  be  a  verdict  for  the  plaintiff;  such  omission  shall  not  arrest  ,„o„y 
Che  judgment;  and  thereupon,  after  solemn  deliberatidti^  judgment  was  given  might  be 

fcr  the  plaintiff.  presomeJ. 

10.  SnBRcs  V.  Parser.  H.  T.  1786.  K.  B.  1  T.  R.  145.  [  674  ] 

Per  Cwr'    Nothing  is  to  be  presumed  but  what  is  expressly   stated  in  theSo.whera 

declaration,  or  what  is  necessarily  implied  from  those  facts  which  are  stated. —  an  mierefct 
*  '  •'       ^  which  lies 

*  Or,  a«  Mr.  Joatiee  Culler  in  1  T.  R.  145.  ezplame^  the  rule,  "nothing  ia  to  be  pre  in  grant  and 
aamed  alUr  verdiet  but  what  it  eipreaalv  stated  on  the  deetaratirnia,  or  necessarily  implied  can  onl  v  be 
pwm  the  iacu  which  am  lUtsd;**  see  iT.  R*  621?  1  Belinda  22a 


If     '     / 
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•onvtyed  That  is  the  caie  where  a  feofTment  is  pleaded  without  liTery;  a  ^^^^  ^  *^ 
bj  deed  is  ^ayg  implied,  because  it  makes  a  necessar}"  part  of  a  feofiineiil.  We  knoiT 
Dleaded,  of  no  decision  ogainst  this  rule.  There  is  indeed  a  dicffrm,  to  a  case  wbMi 
aUesed  to  carae  before  Lord  Hardivicke  in  this  court,  which  mtlitates  against  it.  That 
Ikave  been  was  an  action  to  recover  an  amerciament  in  an  inferior  court,  and  the  declft* 
by  deed,  ration  did  not  state  that  the  defendant  was  a  resiant.  There  the  eovrt  heM, 
yetthet  that  residence  must  be  presumed  to  have  been  proved  at  the  trial,  olheiwm^ 
proof  will  ihe  jury  could  not  have  found  that  there  had  been  any  debt  at  all;  bot  ther» 
•  lu  erre  .  ^^^  ^  more  solid  ground  for  that  decision  in  the  subsequent  part  of  the  ease. 

11.  Collins  v.  Gibbs.  M.  T.  1769.  K.  B.  2  Burr.  8^9. 
.fio,  where  On  motion  in  arrest  of  Judgment,  after  a  judgmeat  by  default,  aod  writ  of  ill* 
a  promise  quiry  executed,  in  an  action  upon  the  case  on  cwauiiipfti.  The  objection  w«9 
depends  on  ||jq  want  of  an  averment  of  performance  of  what  the  plaintiff  insisted  to  be  • 
t  e  perrorm  qqi^^j^qi^  precedent .  It  was  an  action  upon  the  case  wherein  the  plaiolitf^ 
tomethins  having  first  recited  the  dependency  of  a  former  action  brought  by  the  defend- 
to  be  first  ant  against  him,  and  a  compromise  thereof  upon  an  agreement  lor  (he  pay- 
done  by  nient  of  the  costs  of  it  by  the  present  defendant  to  the  present  plainlifl^,  on  lb» 
^'iT  ^^  I,  ^^^  plaintiff's  giving  him  a  general  release,  4ays  the  defendant's  promise  to 
whom  the  p^y  ^j,^  j^-^  demand  in  the  present  action  to  have  been  made,  ^^  in  considera- 
niede"boi  tion  that  the  said  William  (the  noTv  plaiittiH).  at  the  special  instance  and  re- 
no  aver  quest  of  the  said  John  (the  now  defendant),  would  execute  to  the  said  John  a 
ment  of  general  release,  to  bear  date  on  the  37th  day  of  July,  in  the  year  aforesaid^ 
perform  (which  was  the  day  before  the  agreement);  '*  and  to  be  filled  up  in  the  eommon 
t"?  'ed**  ^"^  usual  form  of  general  releases;  he  the  said  John  (the  present  defendant) 
f^Q  ^^^1^^  undertook  and  faithfully  promised  the  said  William  (the  present  plaintiff )  to 
tioQ.  P^y  l^^"^  ^  the  cosX^A  and  expenses  that  he,  the  said  William,  had  been  at,  in 

'  defending  the  said  suit,  seeing  counsel  subpcenaing  witnesses,  jonrnies,  and 

all  other  charges  and  demands  in  the  said  suit  whatsoever,  as  soon  as  a  bill 
of  such  costs  could  be  prepared  and  produced  to  him  the  said  John.  '^  Then 
the  plaintiff  avers  his  coats  and  expenses  in  the  said  suit  to  have  been  21 1*  Ss. 
7c/.,  and  that  a  bill  of  such  costs  and  expenses  was  prepared,  and  prodoeed  to 
[  675  ]  the  defendant,  whereof  he  had  notice.     But  the  said  defendant,  &c«  &e. 

Lord  Mansfield  now  delivered  the  resolution  of  the  Court.  This  is  a  mo* 
tion  made  by  the  defendant  in  arrest  of  judgment  by  default;  so  that  it  eomes 
before  the  court  exactly  as  if  it  had  been  upon  demurrer,  and  is  not  Mce  tl^e 
cases  of  objections  to  judgments  after  verdict.  The  plaintiff  has  not  averred 
performance  of  what  was  to  be  done  on  his  part,  nor  shown  that  he  was  ready 
to  perform  it.  Therefore  we  are  all  of  opinion  that  it  cannot  be  made  good  as 
laid  in  the  declaration;  and  the  true  distinction  as  to  supplying  such  defects, 
is,  whether  the  objection  be  made  after  the  verdict  or  not.  Thecefore  tlio 
judgment  must  be  arrested.  Whereupon  the  counsel  moved  to  amend,  upon 
pAyment  of  costs,  by  inserting  such  averment,  as  he  said,  the  fact  really  wn»; 
which  was  opposed  as  being  too  late  afler  judgment  was  arrested,  and  as  ho-> 
ving  never  been  done. 
IBo,  inan    *  12.  Skinner  v.  Leason,  H.  T.  1670.  K  B.   I  Sannd.S^.  a. 

action  for  a     Action  for  a  iori.     The  plaintiff  declares  that  the  defendants  on  the  3rd  day 

proswmfon^^^*''*^*^'  *"  **^®  ^^^^  ^*^^^  ^^^^^  ^^'g*^  ^^^^f  ^'•^  ^^^  n<^^  K»nK»  «*  London, 
1i  te  necee  *^  ^'^  '"  ^^®  parish  of  St.  Mary-le-bow,  in  the  ward  of  Cheap,  1^  cfmufKrac^ 
•ary  to  al  heitceen  (Acm,  there  firsUkereof  had  to  aggrieve  and  impoverish  the  said  plaintiff 
lego  111  ihe  and  to  cause  the  said  plaintiff  to  be  arrested   at  ihe  suit  of  the  said  Willi 


declaration  Gunton  (one  of  the  defendants),  and  to  deter  the  friends  and  neighbors  ojf  the 
pro.ecmion*^!lPl"!"V2^^''°'«^^^^  bail  for  the  said  plaintiff,  to  the  intent  that  Uia 

is  at  an  end;  ?^'^  plamtiff  should  hn  detained  in  prison  for  want  of  bail,  and  so  without  any 
the  waniofJ"®*  ^3"^®  to  lose  and  be  deprived  of  his  liberty;  withotU  any  just  cause  levied 
each  an  a    and  affirmed  in  the  name  of  the  said  William  (namely,  the  said  Gunton  one  of 
verinent  »«  „        u 

cored  aAer    , ,♦  **"♦  ^^'"«'"«-  »"  «"  "«t'«n  againgt  the  indorser  of  n  bill  of  cxchnnge,  the  plaintiff  did  not 

verdict.*      »"^^«  demand  or  a  refu:«Rl  by  t^e  acceptor  when  the  bill  became  due,  or  that  the  defendont 

bad  iiorucn  of  Uie  acceptor',  refusal,  the  omitioo  waa  held  not  to  b«  cured  by  verdic:  9#tS 
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tli^  defeadantfl),  a  eertain  plaint  of  a  plea  of  trespass  upon  the  case,  to  tKo 
dsOTigtt  of  the  said  William  of  300/.  against  him  the  said  plaintidT,  at  the  suit 
of  tiie  said  William,  in  the  court  of  record  holdeo  before  Sir  Dennis  Grordon, 
Knight,  then  one  of  the  sheriffs  of  the  city  of  London,  in  his  compter,  accor* 
ding  to  the  cnstom  from  the  time  whereof  the   memory  of  man   is  not  to  the 
contrary  used  in  the  same  city;  and  hini  the  said  plaintiff,  by  virtue   of  the 
amid  plaint,  caused  and  procured  to  be  arrested  and  imprisoned,  and  to  l>e  de- 
tained in  prison  Ibr  the  space  of  twenty  days  and  nights;  whereas,  in  fact,  the 
said  daleodant  Gunton,  at  the  time  of  levying  and  affirming  the  said   plaint 
against  him  the  said  plaintiff  had  not  any  just  cause  of  action  against  him  the 
said  plaintiff*,  to  the  plaintiff's  damages  of  200/.,  and  thereupon  he  brought 
Insaolion;  to  which  all  the  defendants  pleaded  not  guilty,  and  the  jury  f)und 
Uia  defendant  Gunton  guilty,  and  assessed  the  damages  at  10/.  0id  coats,  and 
the  other  two  defendants  were  acquitted;  and  in  last   Hilary  term,  upon  the 
motion  for  the  defendant,  the  judgment  was  stayed  untill  this  term.     On  motion 
in  arrest  of  judgment,  two  exceptions  were  taken.   I .  That  there  was  no  venue 
laid  where  the  plaint  was  levied,  or  the  plaintiflT  taken  by  virtue  thereof.     3. 
That  it  was  not  alleged  by  ihe  plaintiff*  in  his  declaration,  that  the  plaint  levied 
in  the  eompter  was  determined  either  by  nonsuit  or  discontinuance,  or  verdict 
against  the  plaintiff  there;  for  otherwise  the  plaintiff  hath  commenced  bis  ac- 
tion taosoon. — The  Court  refused  to  arrest  the  judgment 

13.  Butt  v.  Howard.  T.  T.  1821.  K.  B.4B.  &  A.  655. 

A  declaration  in  debt  for  tithes,  under  2  and  3  Ed.  ft.  c.  13.  s.  1.  omitted  to  So,  where 
state  that  the  tithes  had  been  yielded  and  paid,  and  of  right  ou<rht   to  have  ^.  <^l«rs 
been  paid,  within  forty  years  next  before  the  passing  of  the  act.     On  a  rule  ^'T^eie  i 
nm  for  arresting  the  judgment  on  the  ground  that   it  contained   no  ^^^'^'^^'^^9  tithes  on 
that  the  tithes  had  l>een  yielded  and  paid,  and  of  right  ought  to  have  been  set  t^^  ^,1  ^f 
oat  and  paid  in  kind  to  the  farmer  or  proprietor  thereof,  whithin   forty  years  Edward,  o 
next  before  the  passingof  the  statute  of  2  and  3  £d.  6.  c.  13.  s.  1.  the  Court  mined  to 
iaid  the  judgment  must  be  arrested,  upon  the  ground  that  the  allegation  omit-  '!'*'*.*!|''* 
ted  in  the  declaration  is  one  required  by  law  to  be  made.     The  uniform  ^^"'^•liaJi  b«e? 
of  the  precedents  has  been  to  insert  it,  and,  on  various  occasions,  it  has  been  yielded  tad 
eonsidered  by  the  judges  as  a  necessary  averment.  But  it  is  said,  that  the  objec-  paid,  and 
tion  if  any,  is  cured  by  verdict.  We  are,  however,  of  a  diff*erent  opinion,  (or  all  of  right 
the  fiicts  necessary  to  bring  the  case  within  the  power  of  the  clause  must  be  •vgbt  to 
Sitated.     In  an  action  on  the  game  laws,  it  is  necessary  to  allege  that  the  party  ^Tf  ^.^ 
charged  with  having  a  dog,  &c.  was  not  qualified  to  use  it ;  and  in  Spieres  v.  j^  f^r^* 
Parker,  see  1  T.  R.  145.  it  is  laid  down  by  the  Court,  that  even  afler  a  ver-  j^^r,  next 
diet  snch  omission  is  fatal.     But  it  is  said  that  it  is  averred  here,  that  the  de-  before  the 
fettdant  carried  away  the  tithe  contrary  to  the  form  of  the  statute,  and  that  paai»i>g  ^^ 
that  allegation  is  sufficient.     We  think  that  it  is  not  so.     The  Court  "^e  to  J^  •J^'^ljf 
judge  whethar  the  facts  are  contrary  to  the  statute,  and  it  is  not  to  be  taken  .^^^  ^^ 
after  verdict,  that  facts  are  proved,  which  not  being  stated  in  the  declaration  it  re4.tive, 
conid  not  be  necessary  to  prove  at  the  trial.     The  count,  therefore,  onght  to  even  aAer 
have  contained  this  allegation,  and  not  containing  it,  the  judgment  must  l>e  yerdiot.* 
arrested. 

14.  KfOHTLT  v.  Birch.  E.  T.  1814.  K.  B.  2  M.  &  S.  533. 

Action  against  the  sheriff  for  a  false  return,  the  first  six  counts  being  in  lorf,  ^^  *l."«''*  *>• 

and  the  four  last  in  assumpsit;  and  there  was  a  verdict  for  the  plaintiff*  on  the  V"*^|?*" 

nix  first  counts,  and  for  the  defendant  on  the  four  last.     Whereupon  it  was  roo-  coonu  and 

yed  in  arrest  of  judgment  that  here  was  a  mij>joinder,  and  a  rule  nisi  was  gran-  •  verdiet 

ted;  the  case  of  Baye  v.  Bromick,  3  Lev.  99.  was  relied  on,  where  trover  and  foaod  (or 

<Mfifmpsi<  were  joined,  and  upon  non  cu/p' a  verdict  for  the  defendant  proved  ;•»•  pl«i«>tiff 

the  trover,  and  for  the  plaintiff  proved  the  asjumpsii;  and  it  was  resolved  by  J.*J^^J*  ^^j. 

•  Nor  ftfter  verdict  will   ntrpYnsnse  be  considered  as  vitiating  the  proceedings,  Co.  Lit.  joined    and 
a03;  Plowd.  2^^;  1  Saund.  169;  287;  and  ihorefore.  in  trover,  if  ihe  plaintiff  declare  "  thai  fo^  the  d* 
CHI  ihe  3rd  of  March  Imj  was  poFseMted  of  gnod<i,  Mbtch  came  to  the  defendant,*  hnnde,  and  fondant  oa 
that  attenvardsi,  to  wit,   on  the   1st  of  Mnrch  he  converted    them  to  his  own  o»e,"  thi«  »»  ||||g  ©theis 
ffired  af  er  verdirt:  foriliat  be  *'aflerwarda  converted  them''  if  saffioieat  %od  (he  scilicet  it 
voidt  Qf^4me^  438.  - 
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ika  mbjoiii  the  whole  Court  that  these  two  coald  not  he  joined,  and  though  the  jiMfy  kmk 
liar  is  not  ft  aevered  them,  yet  (he  declaration  being  ill  ab  imtioy  the  plaimiff  ought  9^kl0 
^^rrr^ins'     have  judgment,  and  so  judgment  passed,  quod  mlcapuU  per  bUltM.    iMmm- 


the  jade      Court  discharged  the  rule,     Lord  Ellenborough,  C.  J.,  saying,  that  Ike 
meat.         referred  4o  had  had  its  dav,  and  that  it  was  time  it  should  cease* 
80,  when  15.  Brill  v.  Nkeli.  M.  T.^  1819.  K.  B.  1  Chit.  Rep.  636. 

ilMre  i«  a         ^  general  verdict  was  obtained  for  the  plaintiflT,  and  general  daoMgea  i^ 
cawjomder  g^^^J^     ji  y^|^  q^^  nioTed  for  a  rule  to  arrest  the  judgment,  or  elee  to  sM  ^ 
^r  ^gY7  1  ^^  ^^^  verdict  and  have  a  new  trial.     The  first  count  was  partly  in  c«ae  tAil 
•neof  ihem  P^^^/  ^^  tresspas.     The  second  count  was  entirely  in  tresspas.     The  declM*- 
being  part  tion  stated  in  the  first  count,  that  the  defendant  wrongfully  raised  the  reedt 
fy  ID  CUM    with  earth,  and  this  grievance  was  in  case,  but  the  count  proceeded  to  «»«l^ 
and  pnrtly  that  the  defei^ant  wrongfully  placed  and  laid  earth  on  the  hedge*  aiid  fafttknh^ 
lld'^^tT*  ^^^  ^^*^  ^^  reason  thereof  cattle  strayed  into  (he  plaintiff's  close.     The  '^f^ 
er  eBtiralT  ^^^  count  was  entirely  in  tresspas,  for  choking  up  the  hedges, 
ia  tretpuf,     Abbott,  J.  The  second  count  is  clearly  framed  in  trespasa.     However,  w 
and  BO  evi  evidence  seems  to  have  been  given  on  this  count,  and  then  the  plaintiff  eentd 
deoee  wat   prevent  you  from  deriving  any  benefit  from  this  motion  by  amending  the  ver^ 
givunu  to  ^ict,  and  confining  it  to  that  part  of  the  declaration  00  which  evidence  wae  gi- 

UM^ftM  ^^^'  '^^^  ^^^^  ^^^  ^^^^  ^^^  ^^^^  directed  the  jury  i^ot  to  consider  3i% 
i[|^^^\ei^  trespass.  You  are  at  liberty  to  take  a  role  to  arrest  the  judgoieiit  if  JfM 
If  tnknn  '  think  fit,  but  it  will  only  produce  a  contrary  motion  on  the  part  of  the  plain- 
gaaoraUy,  tiff,  who,  remitting  the  damages  on  the  second  count,  will  be  entided  to  ihn 
may  bo  a  verdict  and  damages  on  that  part  of  the  declaration  on  which  alone  any  #vt*: 
inondod  ao  dence  was  given. 

JjJiJ  ^f  (B)  Motion  and  rclk  por  in. 

dsaoo  bv  M  ^^  ^-  ^-  ^^  ^*  ^* 

tho  jadto'o  1.  Rex  v.  Hatcs.  T.  T.  1761.  K.  B.  2  Stra.  845.  ReJl  v.  Kcbnb.  H.  T. 
•oto«.«  1786.  2  Tidd,  960.  K.  B.  Km  v.  Holt.  M.  T.  1793.  K.  B.  6  T.  R  44^. 

Thoniotioa  Judgment  not  having  been  signed,  the  Court  was  of  opinion  the  defelidaal 
IncLpauiilft^  BSight  move  any  thing  in  arrest  of  judgment. 

aiay  bo  2.  Taylor  v.  Whitehead.   T.  T.   1781.  K.  B.  Doug.  745. 

Dif  4o  in  Trespass  for  beaking  and  entering  the  close  of  the  plaintiff,  at  the  pnriih  e0 

flioK.  II.     Otley,  in  Yorkshire.     The  defendant  pleaded:   1st.  The  general  issve.    9mL 

lJ^^  !*^**  a  right  of  way  by  prescription,  through  a  lane  of  the  plaintiff's,  cootig«oo»t# 

^^[^j^HSthe  I0CU8  in  quo  to  Otley  bridge,  or  the  river  Wharfe;  that  the  tenants  and  oe* 

gives;         cupiers  of  the  locus  tn  quo  were,  from  time  whereof,  Slc.  by  reason  of  their  teil* 

Thoogb  a    "re,  bound  to  repair  (he  line,  and  the  banks  thereof  next  to  (he  river;  that  it 

BOW  trial     the  several  (imes  when,  &c.  the  lane  was  out  of  repair  and  overiiewed 

boo  booB     with  water,  so  (hat  the  defendant  could  ndt  qse  the  way,  without  immittAeai 

tir^^f^  danger  of  the  loes  of  his  life,  and  goods;  and  that  he  oecessarii/  went  ial«^ 

**     ^'*  through,  and  over  (he  locus  in  quoy  as  near  to  his  said  way  as  he  possibly  cotild 

as  it  was  lawful  for  him  to  do  for  (he  cause  aforesaid.     3rd.  The  (oc«e,  4rc. 

lay  contiguous  to  a  lane  of  the  plaintiff 's»  and  that  the  said  lane  wan  adJMM^g 

to  the  river  Wharfe;  that  (he  defendant  had  a  right  of  way  by  preacriplipii 

thereof  and  over  the  lane;  and  that,  because  the  lane  and  way  were  overflows 

ed  with  water  from  the  said  river,  so  much  that  tho  defendant  could  not  at  tlw 

several  times,  &c.  pass  or  repass,  he  did  necesserily  go  out  of  the  said  way,  as 

near  to  the  said  way  as  he  possibly  couldi  into,  through,  and  over,  &c.     A 

[  678  ]   rule  was  obtained  (o  show  cause  why  the  plaintiff  should  not  be  at  liberty  t*  ett* 

ter  up  judgment  on  that  issue,  as  well  as  the  others,  notwithstanding  the  find* 

ing  of  the  jury,  on  the  ground,  (hat  in  point  of  law,  although  the  defendant  had 

the  right  of  way  through  the  plaintiff's  close,  he  was  not  entitled  to  go  iipOi{ 

the  adjoinlbif  land  of  the  plaint  iff  when  it  was  out  of  repair.   Canee  was  sifeosvtt 

against  this  rule,  and  it  was  objected  that  it  had  been  applied  for  too  lat»;  lor 

it  was  in  the  t>ature  of  a  motion  in  arrest  of  judgment;  the  counsel  aiae  said  lis 

bad  always  understood  the  practice  to  be  that  snch  e  motion  could  not  be 

*  Iftlio  roeord  bo  right,  a  oioiioa  ia  arroac  of  judj^pmoat  oaanot  bo  foandod  upoa  ao 
root  error  in  tho  copy  of  tho  dodaration  doUvered  to  tbo  dofuodant;  m^  8  Tanak  9^ 
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aflbr  a  new  trial  had^bean  morei  for,  uoleas  the  Court  apon  ffrantiejl  Ibe  rale 
for  a  new  triiQ  should  have  gWen  leave,  if  that  should  be  discharged,  to  follow 
tt'lgf  a  motion  in  the  arrest  of  judgment.  It  seemed,  he  said  ver/  unreasons- 
ble,  that  a  party  should  be  permitted  to  avail  himself  in  so  late  a  stage  of  the 
oaiiee,  of  an  objection  thi|t  might  have  been  taken  in  the  first  instance  by  a 
demurrer  to  the  plea,  by  which  mode  of  proceadiog,  if  the  objection  was  found- 
ed ift  liCw,  all  the  expense  and  vexation  of  the  trial,  and  the  motion  to  s^  aside 
the  verdict  would  have  been  avoided.  After  some  consideration  and  confer- 
ence with  the  iiiasler,  the  Court  declared  their  opinion  that  the  motion  in  ar- 
rest of  jijdgmeat  may  be  made  at  any  time  before  the  judgmeni  lis  entered  up, 
end  that  the  present  motioo  being  of  the  same  nature  was  liot  too  late. 
9.  Woom  V.  SiaaPHARD.  T.  T.   1795.  K.  B.   i  Salk.  78^  S.  C.  6  Mod.  94: 

NawBALLr.  Adams.  M.  T.  1817.  C.  P.  8  Taunt.  aSd.  ^       ,     . 

bis  against  the  ancient  course  of  the  Court  to  make  a  rule  to  stay  judg-^bejB#«rce 
ment,  ualesalhe  posfeahe  brohght  in;  but  the  Court,  if  there  be  probable  ^*'^  ^*^ 
eeiiae  ahewo,  witt  order  the  posUa  to  be  brought  in.  to^oowt. 

Per  Cur.     If  one  moves  in  arrest  of  judgment,  he  ought  to  give  notice  to 
tbe  clerk  m  court  of  the  other  side;  but  the  better  waj  is  to  give  a  riile  upon  in  the  C. 
the  poUea  for  bringing  it  into  court,  for  that  is  a  notice  itself.  P.  th«  mo 

f3ee  6  T.  R  454;  8  East,  28;  2  Wils.  380.  ii<>n  miwt 

4.  Ltte  v.  Rivers.  T,  T.   1766.  C.  P.  6  Bame«,.445.  be  m.ds 

It  v0mB  for  defendant  offered  to  jnove  in  arrest  of  judgment,  July  5;  but,       ^^  ^^^  ^^ 

Per  Cur,     The  motion  comes  too  late.     Writ  of  habeas  coporajur,  was  re-  pearaoce 
tmoable  15  Tcin.  and  the  motion  in  arrest  of  judgment  ought  to  be  made  be-^day  of  the 
fbte  or  upon  the  appearance  day  of  that  return,  which  was  July  4.  retnro  of 

6.  Cam»  v.  Gale.  T,  T.    1733.  C.  P.  Barnes,  247.  Shingler  v.  Roberts.  <*1"«  ^'^Pf^ 

E.  T.   1738.  C.  P.  Ca.  Prac.  106.  luJT 

Defendant  moved  in  arrest  of  judgment  the  last  day  of  the  term,  hut  bad  no  Ana  it  can 
affidavit  of  notice  of  the  motion.     The  Court  made  the  common  rule  to  stay  not  be 
the  entry  of  final  judgment  till  cause  shown,  but  declared,  that  for  the  future  iiuidewi:& 
they  would  never  make  a  rule  to  stay  iipon  a  motion  in  arrest  of  judgment  the   [  67  id  J 
lastday  of  a  term  without  notice.  ontiieit^^ 

(B)  Ik  ExcBauER.  S"v  of 

Lew  V.  Crocxbtt.  T.  T.  .1819  C,  Ex.  Prac.  566 ;  sed  wrfe  Mang.  Ex.  P,  3S3.  ^^f^l 

In  an  action  against  a  shf  rilT  for  removing  goods  seized  under  tt fieri  Jacia$  Iq  ||^  j^  . 
without  paying  tSe  landlord  a  year's  rent,  dnder  the  8lh  of  Anne,.wherein  the  chsqfwiii* 
plaintiff  recovered  a  verdiet,  the  Court  refused  a  new  trial  on  the  ground  of  mouMi  m 
the  want  of  an  allegation  in  the  declaration,  that  the  sheriiT  had  notice  of  rent  f.*^'  ^V 
dee,  but  should  be  moved  in  arrest  of  judgment.     The  Court  will  not  Permit -{^^^"J^J^. 
e  notion  to  he  made  in  arrest  of  judgment  aAer  the  expiration  of  4he  first  four  ^^^g^^  ^^^ 
days  of  the  term  next  after  this  trial  of  the  cause^  and  a  rule  nisi  for  a  new  trial  in  ihe  int 
baa  been  disposed  of.     The  motion  should  be   mad<9  in  the  ahernative  tn  the  fosrdajs«rf 
first  instance.  **••  ■*■? 

— ^  and  U 

iX.  llELATIVi:  Tb  JUDG^fiNTS  EX  OFFICIO^  ^^Ij^^ 


iiiad«  aUst 
80  Qonie 


XI.  RELATIVE  TO  THE  RELATIONS  OF.  f.*"(«^  »•  ' 

,  ^    ^  tiott  for  a 

(A)  Ik  general.  .    ^^^  uisj. 


m''  *    ».  • 

*  Ui  mpppft  of  Htf  motioo  ibe  roll  Rhoald  be  brotij^ht  into  Court,  if  it  be  entered  on  re» 
tpir^l  if  sot,  Jhe  record  of  Niei  Prius  sbould  be  prodiieed  by  the  a^soci^te. 

t  If  judgment  be  arrested,  each  party  pays  his  own  coKte;  except,  perhtip*,  where  nn  action 
Iii.br*i4|bt  liy  aeotmnon  informer,  in  whieh  eaae  it  would  seem,  under  the  stat  87  Fitz.  c. 
10.  the  defendant,  on  aorceeding  in  suefa  a  motion,  would  be  entitled  to  costs;  see  Gilb.  O* 
P^S71;  HiaieRCoe|s,263.  ^  .     ,.     ^ 

r  4.-  if  4Bi|MMi  the  .whole  reoord  it  appear  that  the  ptaincifr  baa  no  right  to  aoo,  whether  rrom 
i.fV>SMism4iealMlity  or  o^bMwiae,  Uie  Court  ana  bousd^  excflcio,  to  give  jud^ent  ngainsl 


The  j«4c    K  Anoh.  M.  T.  1690:  K.  B.  3  Salk.  $12.  Wynne  y.  WTNUft.  M.  T.  174S» 
ment  by  in  K.  B.   1  Wils.  39;  1  Blac.  378.  Bracnkr  v.  Longubap.    M.  T.  1796. 

tendment  ^  B.  7  T.  R.2I.  BoLTON  V.  EiLKB.  E.  T,  1820,  G.  R  4  Moore^ 400} 

rel..ii!!'n^-  S.  C.  2  B.  &  B.  53. 

the  firat  day      P^r  Holt,  C.  J.     A  judgment  shdil  haTe  relation  to  the  first  Mj  of  llie 

of  the  term  term,  as  if  it  was  given  on  that  very  day,  unless  there  id  a  memoraadom  to 

of  which  it  the  contrary,  as  where  there  is  a  continuance  of  the  cause  till  another  day  itt 
U  entered,  ^^  ^^^^  j^,.^  . 

[  680  1  2.  SwAicK  V.  Broome.   M.T.  1704.  K.  B.  3  Burr.  1596. 

UnleM  any  This  case  came  before  the  Court  upon  a  writ  of  error  from  the  Court  of 
thing  ap  Common  Pleas,  upon  a  common  recovery  suffered  there.  By  consent,  fho 
penr  on  tbe^fr^p  arsigned  was  this:  that  the  dajr  of  the  returff  of  the  wnC  of  savaiotyf 
thowfof  ^^^  ^^  Sunday,  the  I3th  day  of  May,  1750,  on  which  snid  I3th  day  of  May, 
tb^t  h  call  Edward  Swan  (he  younger,  tenant-in-tail  male,  and  vouchee  in  the  common 
not  have  recovery,  died  without  issue  male  of  his  body.  The  case  was  elaborately  ar« 
t\ax  rela  gued.  The  Court  from  the  beginning  showed  a  strong  inclination  ta  snppoit 
^i^'i*  the  recovery  if  possible.  The  question  to  be  determined  was,  whether  the 
judgment  could  relate  to  the  essoigo  day  of  the  term,  or  to  any  day  prior  Co 
the  13th  of  May,  the  essoign-rday  of  the  term; 

Lord  Mansfield  was  of  opinion  that  a  judgment  relates  to  the  easoign-day 

bf  the  term,  unless  any  thing  appears  on  the  record  to  the  contrary,  showing 

that  th^  judgment  cannot  have  that  relation.     If  the  tenant-in*tail  was  alive 

when  the  judgment  was  given,  of  may  be  supposed  to  have  been  given,  such 

judgment  is  good;  if  not,  then  it  is  a  bad  judgment,  because  given  after  the 

death  of  the  tcnant-in-tail.     Where  it  appears  upon  the  face  of  the  record 

that  the  telatioo  could  not  be  on  the  esteign-dtfy  of  the  term,  but  to  a  sobeo- 

quent  day,  the  presumption  of  such  f elatiotf  must  cease,  because  it  cannot  poo- 

•  ^*^y  ^®  aappoflad  or  intended  that  it  was  given  that  day,  when  it  appears  upon 

t*      'bv'o  ^^  ^'^^  ^        record  impossible  that  it  could  be  so.     Where  any  such  matter 

rliTnal,  tha  ^^  apparent  upon  thd  face  of  the  record,  the  judgment  then  relates  only  so  &r 

jmlgmont    back  as  it  nfiay  consistently  with  the  record  be  intended  or  sopposod  to  relate/ 

retateato    3.  TuENRR  V.  Davif.j>.    T.  T.  1769.  K.  B.  3  Wms.  Saood.  14^.  SoLoaloM 

tha  e«oiga  V.  NiSSfiN.  M.  T.    1788.  K.  B.  2  T.  R.  676. 

day  of  tho      p^^  q^     |q  a^tjoQ^  ^y  original  the  judgment  relates  to  the  ossoign^day  of 

Hsaee.if    ^^^  ter™* 

either  party  4.  Oades  V.  Woodward,  H.  T.  170$.  K.  B.   1  Salk.  87;  3  Id.  116.  Hbap^ 

die  after  a  V.  Parris.  T.  T.    1795.  K.  B.  6  T.  R.  36^^ 

•pecial  ver       Woodward  gave  a  warrant  of  afttorney  to  cohfess  a  jndgmeni,  and  died  wiihr 

diot,  and     |,^  ^  y^^^  ^f^^^  ^^  ij^^  ^f  ygc^tion^  b^ore  the  essoign-day  of  the  sobse<|ueaC 

Sme  uILn  f  ^""«  ^^'^^  ^^^  Easter  term.     The  attorney  after  his  death  entered  ap  the 

for  arga      judgment  as  of  the  preceding  term,  but  brought  not  the  roll  in  before  the  e»^ 

ment  er  ad  soign-d ay  of  Easter  term;  and  it  was  now  moved  to  have  the  judgment  aOt 

vising  there  aside,  the  warrant  being  revoked  by  the  death  of  the  party. 

OB,  or  on  a     p^^  jj^jj^  q  j    gy  ^jj^  course  of  the  Codrt  a  warrant  of  attorney  to  eon- 

"'^'^1"    fess  a  judgment  is  not  revokable,  and  the  Court  will  give  leave  to  enter  up  the 


r  681  1  J'^^S^c"^)  though  the  party  does  revoke  it;  but  it  is  determinable  by  the  pat- 
jMsment,   'J^'^  death;  but  if  the  party  dies  in  the  vacation,  the  Ikttomey  may  enter  up  the 
or  n>r  a  '  judgment  that  vacation  as  of  the  preceding  term;  and  it  is  a  judgment  at  tli9 
'Mw  trial,   common  law. 

jadgment  5.  Mator  v.  Berry.  H.  T.  1769.  K.  B.   4  Burr.  2277, 

tared  at  ^"  '^®  judgment  in  this  case  was  pronounced  in  Trinity  term,  1767  The  do- 
•onimoB  Pendant  died  in  October,  1767.  A  rule  had  been  obtained  for  the  plaintilTto 
lnw.f  show  cause  why  the  judgment^  should  not  be  entered  up  as  for  Trinity  ten% 

death   as        *  And  if  it  be  signed  in  vacation,  it  relates  to  the  first  day  of  the  preeodii^  tem;  WJI« 

mf  tha  t#mi  '^'^  427,  428. 

ia  whieb  ^  ^®  hnveseen  (ante^  vol.  i.  tii.  Abatenmnt)  that  the  death  of  a  pUiatilF  or  deftodnat 
before  final  jadgment  al»ated  the  soil,  so  that  the  jadgment  coold  not  be  enlared  as  of  a  Aij 
tii9€  the  death;  bat  by  the  rtat.  17  Car.  t  o.  8.  the  death  shall  not  be  alU^god  for  e»ier.« 
proyMfdtbojodgmaot  bosittltred  #itiila  two  tenbs  aftir  V^rdiot. 


JUDGMENT.--^  to  i^  de/endcini.  Wl 

1767,  the  tidie  when  it  was  pronounced;  see  6  Mod.  59,  60;  Lord  Mohun^a  th9  postett 
case;  and  the  same  hook,  191 ,  Hodges  v.  Templer.     Mr  Wallace  was  for  the  ^>«  retom 
plaintiff,  and  opposed  the  rule.     But  the   Court  thought  it  a  very  reasonable  ?^J®*  °' 
one,  and  Lord  Mansfield  mentioned  the  case  of  Tooker  v.  Duke  of  Beaufort  J  "f5!!J*Vi. 
1  Burr.  147.     See  1  Leon.  187.  orw^llSlJje 

6.  Marav.Quik.  M.  T.  1794.  K.  B,  6  T.  R.  11.     _,  i>e«ngWaii. 

The  counsel  produced  an  affidavit,  on  hehalf  of  the  defendant,  in  wKich  it  ^o,  in  ao 
was  stAted  Chat  she  should  be  dammfied  if  the  rule  were  to  stand  as  pronounced  }*°!^  ^ 
by  the  Coort,  for  that  other  creditors   on  simple  contracts  had  obtained  judg-^^j^^  ^^* 
Rients  against  her  in  the  interval  between  Michaelmas' term,  1791,  and  Mich- adminutri 
aelmas  term  1793,  and  that  in  fact  she  had  paid*  more  than  she  had  received  in  tors,  if  the 
the  character  of  esecutrix.     It  was  observed  that  the  phiintiff's  action  was  on  applicatioa 
a  bond,'aAd  that  after  notice  of  this  specialty^  the  executrix  ought  not  to  haVe  ^®  ^'^de  in 
paid  any  debtb^f  an  inferior  nature.     But  the  Court  said,  that  as  the  plain(iff^|^^|^"°°^ 
applied  to  the  Coiirt  for.  a  favour,  in  desiring  that  the  judgment  in  the  former  i),^  Coart 
aeiion  might  be  entered  up  as  of  a  term  prior  to  that  when  in  strictness  he  was  will  give 
lie  was  entitled  to  enter  ^,th&y  ought  only  to  grant  that  favour  on  condition  the  plaiatiflT 
that  the  executrix  was  not  prejudiced  by  it;  and  that  the  executrix  ought,  ^in-  ^^^^  ^p  ^^ 
der  these  circumstances^  to  be  allowed  all  debts  that  she  might  fairly  have  ^|^^P  J^^f 
paid  in  the  mterval,  whether  those  debts  were  or.  were  not  of  an  inferior  nature,  ^  preceding 
On  which  both  parties  agreed  to  refer  the  account  to  the  master,  subject  to  the  term,  when 
direction  before  given  by  the  Court.  it  \a  sigoed 

7.  Flower  v.  Comit  Bohngbroke.  M.  T.  1725.  K.  B.  1  Stra.  639.  Flower  nunc  prq 
▼.  Whadcock.  E.  T;  1740.  C.  P.  Barnes,  26!i.  Bates  v.  Lokwood.  H, '«»«» 
T.  1787.  K.  R  1  T.  R  63,7. 
^  About  twenty  years  since  the   plaintiff  obtained  judgment  against  the  then  This,  how 
Karl  of  Bolingbroke,  but  by  the  carelesness  of  his  attorney,  it  was  never  en- ever  ia  dii 
tered,  though  he  had  charged  the  plaintiff  for  doing  it,  and  had  been  paid  his  f  retionary 
bill.     The  attorifey  being  dead,  whereby  the   plaintiiT  had  lost  his  remedy  Courta.* 
asainsl  h$<^9  '^^^^  there  being  a  decree   in  Chancery  for  the  payment  of  these    i   ^g^  T 
debts  in  a  course  of  administration,  the  plaintiff,  to  have  a  preference  before 
other  creditors  moved  ..the  Court  for  leave  to  enter  up  the  judgment,  nunc  pro 
tune^  but  upon  consideration,  the.  Court  refused  to  do  it  (though  By  not  being 
docketted,  it  could  not  effect   purchasers),  it  being  such  a  distance  of  time^ 
that  ihe  pfesumption  was,  that  the  debt  was  satisfied. 

8.  Erbyv.  Erby.  T.  T.  1714.  K.  B.  1  Salk.  80.  Bringing  an 

In  this  case  it  was  objected,  that  bringing  debt  upon  a  judgment  was  a  aciion  of 
waivjer  of  Ihe  lien  created  by  that  judgment.     But  the  Court  held,  that  bring-  debt  on  a 
iag  debt  upon  a  judgment  did  not  postpone  this  to  other  judgments,  and  that  it  J»ag™?nt » 
was.the  act  of  the  attorney,  and  that  it  would  be  no  waiver,  because  there  was  ^^  JJ*',^*^ 
no  0ther  r^edy  after  tlie  year  and  day  at  common  law.  created  by 

(6)  With  reference  to  the  dependant  and  his  heirs.  h, 

And  see  antis^  tit.  Heir,  Devise, 
^  {a)  Aaio  landai^. 
Jefferson  v.  Mortoji.  H.  T.  1793.  K.  B.  SSaund.  7.  Aa  to  free 

Per  Cttf.     The  writ'  whether  on  a  judgment  recovered  against  an  ancestor,  hold  landa, 

or  recognizance  acknowledged  by  him,  which  is  in  the  nature  of  a  judgment,  ^^^^^^^^ 

may  also  be  brought  against  the  heir,  who  is  not  the  tenant  of  the  the  lands;  commoo. 

the  plaintiff;  however,  cannot  have  execution  against  the  heir,  of  any  more  than  i^^i^  from 

a  moiety  of  the  lands  which  were  his  ancestor's  at  the  time  of  the  judgment,  or  the  time  of 
^  ,  the  jiidg 

♦  And  in  granUng  iho^  indulgence,  they  will  take  care  that  it  shaU  not  operate  to  the  pre-  ^^^^^  ^^ 
iadiee  of  tbedefeniMint.parineM,  ormortgagee<«;6T.  R.  11.  -    u   •      r     u  u  that  execu 

t  As  against  tke  defendant  and  his  heir*  the  judgment  finds  a   moiiy  of  all  the   rreeh«)ld  ^^^         ^ 
land*  and  tenements,  which  he  or  any  person  in- trust  for  him,  29.  Ca.  2.  c.  8.  s.  10;  were 
■aixed  at  w  after  the  time  to  which  the  judgment  relates.     Where  there  w  a   term  alten- 
daot  on  the  inheritance,  a  judgment  being  a  lien  on  the  inheritance,  affects  ^Jr, JfJ^^^J'^^ 
S^TjacQ,526.     But 
oaly.  ^  the  writ 

by,  the  oeliyevy  ^ ,    , 

•mpt  from  ih«  effeeU  of  a  jndgment;  see  1  Rail.  Abr,  888. 

VOL,  Xt  C3 
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bad  of       the  rtC0|5tiiaance,  or  after.     For  it  is  held  that  the  heir  b  cWge^la  a 
these,  the'  ^f  ^^e  lands,  and  not  as  heir;  and  that  an  aetioo  of  debt  does  not  lie  agi 
the  party     ^^j^^  ^^  \^^  jiidgmenl  or  recognizance,  as  it  does  ott  the  bond  of  hiejuiceator, 
m^  htfm  but  a  scire  facia$  only  to  have  execution  of  nn  ancestor's  land  in  bis  haada. 
eiecoiLn        See  3  Rep.  12,  Sir  W.  Herbert's  case;  Dy.  271.  a.  PI.  25;  Sir  W.  Jonea, 
■aed  out.*   87,  88,  Bowyer  v.  Rivett;    S.  C.  S  Bulst.  317;  Palm.  419';  Popb.  163. 

[  683  ]  (C)  With  reference  to  pcrchisbrs. 

Thedaoie  I.  Oades  v.  Woodward.  H.  T.  1702.  K.  B.  f  Salk.  87;  3  Salk.  116.  Pa»* 
in  ihettat  goNs  v.  GiLL.  T.  T*  1700.  K.  B.   1  Ld.  Raym,  695;  0»Es  n  Wood- 

me  29  Car.         wkKn.  E.  T.  1702.  2  Ld.  RayiD.  766.  Dukb  of  NoR#oiJt'8  case.  1 
fral-^cTn  Salk.  401 ;  8.  C.  7  Mod.  39. 

fined  to  pur  Defendant  f^ve  a  warrant  of  attorney  to  confess  jadgment,  and  died  wilhi» 
ebasers,  a  year  aAer,  in  time  of  vacation,  before  the  easotgv-daj  of  the  mbseqifeiit 
Bnddbei  term,  which  was  Easter  term;  the  attorney  afler  his  death  entered  vptfM 
not  apply  judgment  as  of  the  precedent  term,  hot  brought  not  the  rott  in  befiir^  tbe  to* 
?5p  nartteT  ^^^S^'^^Y  ®^  Easter  term.  And  it  was  now  moved  to  bate  the  judgment  Ml 
to'the  s'oTt*  aside,  the  warrant  of  attorney  being  revoked  by  the  death  of  the  pnrty, 
hence,  if  '  Per  Hdlt,  C.J.  By  the  cour^  of  the  Court  a  nvarrant  of  attorney  to  cou^- 
defendunt  fees  a  judgment  revokable,  and  the  Coort  will  ei\'e  leave  to  enter  up  the 
die  in  vacajutjginent  ttiough  the  party  does  revoke  it;  4>ut  it  is  determinable  by  tbe  pav 
tiao.jodg  ^yy^  death;  but  if  the  party  dies  io  the  vac^ioo,  the  attorney  may  jsaitr  fjj^ 
•(Urbrea  judgment  that  vacalioa  as  of  the  preceding'  term^  and  it  is  a  judgmeol  at  coiflfl^^ 

tered  aAer  nion  law,  •,..,*         ^ 

bis  deatli,  oi  of  the  preceding  term  when  be  was  living,  and  it  wiU  bo  a  geod  jadgoMirt  as  at  eoaKBon 

law  of  that  term  it 

2.  Oakes  V.  Woodward.  H.  T.   1702.  K.  B.  1  Salk.  87;  2Ld.Raja*' 
Batthoa  850;  S.  C.  6  Mod.  191. 

*^«/«'«  Per  Holt,  C.  J.    Judgment  being  a  judgment  at  common  law,  aa  of  Hilary 

^S^\^*.''®term,  it  was  a  judgment  entered  when  the  party  was  alive,  and  therefore  good 

and  filed  *  Theroforet  if  a  mno  has  jadgment  for  a  debt,  and  the  debto^  l>erDra  azacatiaa  saed^ 

aliened  by  Bne,  and  five  years  pass,  yet  the  plainti^ma^  st^  II  sde  oat  execation.    Bat  if  oae 
article  to  buy  an  eslatti,  and  pay  lheporchasfe-nioney»  and  afierwards  a  jadgmeat  is  raeaver- 
ed  against  the  vendor  by  a  thira  person,  who  had   ne'ndtice»  yet  this  jadgmeat  shall  ao^ 
'  in  eqaity  eSbct  the  estate;  becaase  from  the  titoo  of  the  aritc)es,  aifd  payment  f>f  tba  ao^ 
irey,  the  vendor  was  only  a  trnsieefor  the  pnrehaser.    Iri  each  case,  hawaver*  it  nait  ba^ 
n'nderstood,  that  the  consideration  paid  is  somewhat  i;dM|^naie  to  tbetbiag  parch iiisd;  far 
if  the  money  be  bat  a  small  sam,  in  respject  of  the  valoe  of  tho  laad,  this  shall  aoc  pia^ 
vail  over  a  mesne  jadgment,  crediior^  who  is  mortgagee;  for  avaloable  oansidecatiaa,  aadi 
withoal  notice,  shall  take  place  of  the  intended    parcliaser;  for  in  this  case  iba  money  ia 
lent  apon  the  title  and  credit  of  the  estate,  and  attaches  apon  the  land;  bat  it  it  aotso  im 
the  case  of  a  jadgment  creditor,  nho  (for  aoghi  that  appears)  nftight  bava  lafcaa  oat  ezaen» 
t)af\  again-:t  the  person  or  goods  of  ihe  party   that  gave  the  jadgmeat;  and  a  jadgmaai  ia- 
only  a  general  seen  ity,  not  a  specific  lien  apoa  tlia   land.     If  A.  aad  B.  reeovar  savaral 
jadgmenis  Hgaflist  C.,  and  A.  sue  out  an  elegit,  and  have  a  moiaty  of  C's.  lands  delivered 
tohim,  and  tnVm  B'soe  oot  an  elegit,  tho  sherilT  it  seems  can  only  extend  a  moiety  of  ibe 
f ehfiaining  lands.     Bot  if  A.  havo   two  judgments  aaainst  C,  and  ia  the  sam^  tarma  taka 
oat  two  elegits  on  the  one,  hs  may  have  a  moiety  of  the  whole,  and  on  the  other  th«  otbev 
moiety,  and  is  not  restrained  on  the  latter  to  a  meiety  of  tha  money:  far  ia  jadgmeat  af 
law,  ihe  who'e  term  ia  bot  as  one  day  oa  lending  money;  tharaforat  if  tba  lender  taka  t«» 
s^veHil  bonds  and  warrants  of  attorney,  one  for  a  part  tlie  other  fur  the  residae  af  the  nf^ 
ney,  and  enter  op  two  seieral  judgments  thpreon  of  the  same  term,  he  may  taka  tiM  whole 
of  the  defendants  Fands  upon  them. 

t  By  a  fiction  of  law  we  have  seen  all  judgments  werasapposed  to  be  ja^mamaaf  tb» 
first  day  of  the  term  in  which  they  were  obtained;  and  tharefoia  a  parchaaar  oiigbt  baY»> 
^  his  estate  incambered  by  a  judgment  acknowledged  fvbseqoently  to  Ilia  pnrehase.  Ta  ob- 
viate this  injustice,  it  was  enacted  (sea  29  Car.  11.  c.  8  s.  14,16.)  thataay  jadp  or 
dfflcer  of  any  of  bis  Majej«ty»8  courts  of  Westminstor  should,  at  the  signing  of  ri»a 
flamt^  sdt  down  t^ednpr  of  the  month  and  the  ye«r  of  hie  so  doing,  opoa  tba  paper  lwok» 
docket,  or  record,  which  he  should  sign,  which  day  of  the  month  and  yaar  should  also  be 
entered  on  the  maigin  of  the  roll  of  the  record  where  the  said  jadgment  shoald  ba  aalared 
^"A!??!'  J«<l««^«n*8;  w  against  purchasers  bona  fide  for   valuable  consideralioa  af  iaadbi^ 

1  aftbabtWy 
talata  to  dM 


tenemenu,  or  hercditamenU  to    be   chained  thereby,  should,  in  considaravion  af 
be  jadgments  only  from  such  time  as  they  should  be  so  signed,  and  «faoold  not  tola 
first  day  of  torn  whereof  they  ware  entered,  or  tba  day  of  iKe  term  whereof  ibay 
terad,  or  iha  day  of  Iba  rattfra  tff  tha  original,  or  filing  baU. 
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i»4llKMrt  aA  qti«4ttOD,  if  the  roll  had  been  brougl»t  tn  before  tbe  essoign-daj  ofbefiyre  iIm 
Easter  term;  but  that  not  being  done,  the  question  will  be,  whether  we  can  ••****5"*^*y 
«dnitt  It  to  he  filed?     By  the  course  of  the  Court,  all  the  rolls  of  Hilary  term ""/  *J^*  ***** 
vugfat  to  be  brought  in  before  the  essoign-day  of  Blaster  term,  and  made  J!^**'^ 
part  of  the  handle  of  Hilary  term;    and  it  is  for  this  reason  tfas[t  what  is"|^84  1 
done  lA  the  vacation  is  looked  upon  as  an  act  of  th^  term  preceding;  and 
ihere  cannot  be  a  po$t  Urvmmm  roli  received  without  leave  upon   motion, 
which  the  Ceart  does  not  grant  but  when  it  appears  that  nobody  can  be  preju- 
.diced,  lor  it  is  dangerous;  and  he  said  that  practice  should  never  have  his  cqut 
«ent  to  be  aifowed  again.  ^ 

3.  HoBGEfl  v.  Tempi^iu  T.  T.  1704.  K.  B.  6  Mod.  19K  Andifjodg 

Rule  was  for  jadgmeiii  in  Hilary  term  was  twelve  months;  but  costs  not  be-  nwt  be 
ing  taxed,  the  plaintiff,  out  of  kindness  to  the  defendant,  gave  time  for  settling  "V"*^  *"  * 
the  cosU  euitii  £aster  term,  and  before  costs  settled  and  judgment  entered  j^'j^e*^ 
|)laiatiff  died.    The  last  Hilary  term,  the  attorney  entered  up  his  judgment  asg^«6n«  va 
ol  Hilary  ienn  before,  viz.  the  time  that  the  rule  was  pronounced.     And,  now  cation  the 
aipen  notion,  ii  was  set  aside  taar  irreirularity;  and  the  Court  directed  the  par- d«r«Mlant 
tiea,  if  they  pleased,  to  enter  it  as  of  Hilary  term  last,  being  the  term  that  they  •^^^  ^•^h 
really  had  entered  h,  and  enter  their  continuance  tin  then,  for  the  Gpurt  .could.|^^  ^^ 
mot  take  neliee  of  the  plaintiiT's  death.     Holt,  C.  J.  If  one  will  enter  a  judg-^^   ^f  ^^ 
«nent  as  ef  a  term,  he  must  actaally  enter  it  before  the  essoign-day  of  the  sue-  dmi  twrn^ 
ceeding  term,  otherwise  it  shall  only  relate  to  the  terni  of  which  he  enters  it;  t)ie  plainttfT 
and  if  judgmcat  be  signed  in  Hilary  term,  and  in  tlie  subsequent  vacatien  the  ^<<'  bk 
defendant  sells  lands,  and  befora  the  essoigns  of  Easter  term  the  phiintiff  ^J>'^*^^^ 
4er  l^ifl  judgment,  it  shall  afiect  the  lands  it>  the  hands  of  the  purchaser;  endJ^^J^i^^ 
jf  one  enter  judgment  so  in  vacation,  where,  indeed,  the  party  was  dead,  if  he  lands  io  ihe 
was  living  in  the  precedent  term,  the  judgment  is  good  by  relation.  hv^^f  9f^ 

*  Althosgh  a  jadgDMal  k  not  dhly  dpchette^,  and  therefore  void,  ■gain«t  a  jtorciiaMrr^^^  P^^^^f 
5«t  if  the  pcrehaaer  h  ;s  notico  -of  it»  and  did  b^  t  pay  ihe  valae  fC  Jthe  C!8iat«;  it  will  be'®'"' 
fTtBUKtd  that  ho  agreed  to  pay  off  the  jadgment,  and  equity  willconiipel  bioi  10  pay.*  l^d 
general  mle  ef  eqeity  wonld  warrant  an  aMertion,  that  the  ease  woold  be  the  same,  al- 
diongli  Be  agreement  were  made.  In  the  csiseof  Forahall  v.  Colot).  7  Vin.  Abr.  54  pi.  6; 
S  E|.  Cm.  Abe  592>  however,  it  appears  that  the  Master  of  Ihe  Roils  held  decidedly,  that 
41  netica  ef  a  jadaoient  not  docketed  was  not  material.  Bat  this  decision  cannot  be  relied 
^a«  th^  e6CBCt  ef  it  weeld  be  te  everroleell  the  decisions  on  the  statotea  fer  registry.  They 
were  passed  ler  precisely  the  same  perposeaa  the  aet  of  William  and  Mafy,  f'l^  to  enalH^ 
^orchasers  readily  to  discover  incembrances^  and  iberefore,  if  a  p'4rcl|aser  has  notice  of 
any  jedgmeat,  the  stalate  does  not,  m  equity,,  extend  to  him,  as  he  is  already  in  iioraession 
#f  what  the  legislaiere  inlended  to  fornisb  him  with.  From  these  sbservattons  it  is  cl<^r 
that  there  ese  few  eases  in  which  jedgmests  ought  not  to  be  searched  Tor  on  the  part  bf 
a  parehoser;  sad  if  there  is  any  raaaen  to  auapect  the  vendor,  it  is  absolutely  necessary  to 
aearali  immediately  before  the  conveyance  is  execoted,  lest  any  judgments  may  have  been 
eateied  up  daring  the  traaty;  although,  if  any  judgment*  showld  be  entered  up  after  tbe 
^nrohoee  money,  being  an  adequate  oensideraiien,  is  actaally  paid,  equity  would  relieve 
4liepB4 
so  tbe 


Murehnaei, ^ ^      s, 

mod  this  equity  prevails,  whether  the  jidgment  creditor  had  or  had  not  notice  of  the  con- 
trac^  see  Wels.  Cha.  Rep.  184;  1  P.  Wms.  278;  10  Mod.  418;  Via;  Abr.  18?.  It  seems 
•dvisabJe  te  ask  the  veitdor  or  his  attorney  whether  there  are  any  incumbrances  which  do 
net  appear  on  the  abstract.'  fV.  if  he  answer  in  the  negative,  the  search  for  judgment  may 
be  peetponed  till  immediately  befora  ihe  execution  of  the  conveyance;  and  if  there  are 
any  judgmeuts,  and  the  purehase  cannet  be  completed  on  thai  account,  the  purchaser  can 
secever  alt  his  expenses  ef  the  vendor;  see  I  Esp.  Ca.  268.  A  purchaser  who,  at  the  time 
af  hu  contract,  is  seised  of  the  legal  ettate,  as'ti  mortgagee,  need  not  search  for  judgments 
aabeeqaeelly  to  the  mortgage;  for  an  equity  of  redemption  is  not  within  the  clause  of  iKe 
Statate  of  fraads,  whieh  witi  shortly  come  under  our  considerattt>n.  The  judgment  is  a  lien 
apon  the  estate^in  equity;  seeNels.  Cha-  Rep.  87;  I  Cha.  Ca.  86;  and  confers  a  right  on 
ihe  creditor  to  redeem  a  prior  mortgage  or  other  incumbrance;  see  2  Cha.  Rep.  180.  And 
by  the  £nt  principles  of  equity,  ii  purchaser,  with  notice  of  any  incumbrance,  is  bound  by  it 
ta  the  earoe  manner  as  the  person  was  ef  whom  he  purchased.  And,  indeed,  it  has-been 
a&pressly  decided,  that  a  mortgagee  purchasing  iho  equity  of  redemption,  is  bound  by 
jadgmenu  ef  which  he  has  notice,  alilioogh  they  were  entered  up  subsequently  to  the 
laortgage;  seeCha.  Ca.  170;  7  Vin.  Abr.  h2.  This  declriae  prevailed  before  the  statute 
4af  iaj2i»  aad  hm  baM  Iha  ehearvad  rale  of  aqatty  ever  ataee;  aad  it  Maai#  olw  tHal 
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XII.  RELATIVE  TO  THE  DOCKETTING  OF.t 
1.  Sale  v.  Crompton.  E.  T.  1774.  K.  B.  1  Wils.  61 ;  2  Srra.  12W, 
A«  the  ob  This  was  a  judgment  by  ni/  dicti,  ufion  a  Warrant  of  attorney  in  1732,  the  ej^ 
jeci  of  the  \^y  tirhereof  upon  record  was  mistaken,  it  being  Coroptoa  instead  of  CitMnptoiit. 
w^'i^M^-  Now,  the  counsel,  upon  producing  the  warrant  of  attorney,  and  showmg 
i  fiftfi  1***^®  bill  upon  the  file,  were  both  against  Crompton,  and  right;  inored  to 
t  h  ble  ^*^®  *^®  record  amended.  On  the  other  side  it  was  said,  that  Whaf'wfli 
parchMM  prayed  was  rather  that  the  Court  would  make  a  new  judgment  asainst  another 
to  discover  person  than  an  amendment,  for  that  here  the  record  was  of  a  perfect  judgment, 
Jodgments  and  no  ways  erroneous  against  Compton,  and  that  to  aher  this  ^odgnieot 
thft  BMDes  ^Q  Crompton  would  be  of  the  utmost  ill  consequence  to  purchasers." 

^^  »^it  ^*^  I>anvers  Osborne,  since  the  entry  of  this  judgment,  has  purchased 
whonf they  l&D<^s  of  Crompton,  and  an  affidavit  has  been  read  to  the  Court  on  his 
«re  entered  behalf,  that  he  did  not  know  of,  or  ever  heard  of,  this  judgment,  and 
if  ^he  name  that  he  has  paid  the  full  purchase  money  for  the  land.  He  futther  msisli^d,  that 
of  a  defend  \^  ^^g  ^^^  'y^  ^^q  power  of  the  Court  (o  grant  what  was  prayed  at  tbiVdisfaoee 
•"*  '**^"'*®  of  time,  and  thatevery  amendment  of  a  judgment  generally  ought  to  l»e'm&de 
t^e^jnd/  ^°  ^^  some  term  in  which  it  is  given;  but  supposing  the  Court  woiffddo  it, 
mentwiU  yet  he  insisted  they  could  not  now  amend  the  docket-book  since  the  slat.  4 
^0  void  a  8c  5  W.  3.,  and  then  it  w6uld  be  a  judgment  not  docketted,  which  would  nota^ 
gainst  .pur  (^^t  a  purchaser.  But  the  rule  to  show  cause  was  discharged  by  the  whole 
®^^"j|J^°  Court.  Lee,  C.J.  sdid:  Crompton  might  have  other  estates,  and  for  any 
will  not  a  l^ing  that  appears  to  us,  there  may  be  other  purchasers  besides  Sir  Daavera 
mend  the  Osborne,  who  may  be  affected  if  we  should  make  the  alteration  prayed, 
record;  Chappie,  J.  said  that  it  would  be  going  further  than  ever  was  gone  bel5re; 

that  as  to  the  bill  u]>on  the  file,  it  was  no  bill  in  this  cause;-  that  k  waa  a  per- 
fect judgment,  no  wi^s  defective,  and  that  to  .alter  the  name  to  OfompCoa 
would  be  makmg  a  new  judgment. 

Wright  and  Dennfsofi,  Justices,  were  of' the  same  opinion. 
Or  if  there  2.  Wait  y.  Garth.  T.  T.  1733.  C.  P.  1  Stra.  659;  Barnes,  261.  262. 
be  no  dock  Judgment  was  signed  of  Hilary  term,  1733,  but  by  omission- of  plainliflf'a 
ckaleror"  *g«n^  ^^®  roll  was  not  docketted  and  carried  into  the  office  till  the  29th  of 
niortaagecs*^"'^^*  1*7 ^''9  ^n^^  ^^  Irue  day  of  docketting  was  marked  upon  the  docket  by 
will  not  befhe  clerk  of  (ho  cssoigns.  -  Milner,  who  pretended  to  be  a  purchaser  of  defen- 
,  dant'H  edUte,.for  a  valuable  consideration,  on  the  19th  of  June,  1786,  'without 

previoasly  to  the  statute  of  fraodi*,  a  jndgcnant  creditor  was  in  like  manner  and «poa  th« 
■;ime  principlos  relievabJe  in  equitjr  agninst  a  conveyance  to  tmstees;  an4  by  U16  10th  see- 
^  of  that  stntBte  it  in  enacted  that  ezeeution  may  be  delivered  apon  any  juigment.  ilfetnte» 

or  recogniz  uice,  of  aH  nack  lands,  Ac,  as  any  other  person  or  persons  shall  b^  seised  er 
positesited  of  in  trost  Tor  him  against  whom  execution  u  so  issoed,  in  the  same  mmnnw  as 
if  he  had  been  seized  or  such  lands,  &c.,  of  soch  estate  as  they  he  seised  of  in  trast  Un 
him  at  the  time  of  the  execution  sued,  and  shall  be  held  discharged  of  ibe  ineambraneca 
of  the  trustee.  Upon  the  construciion  of  this  statute,  it  batblreen  holden  that,  if  a  tras- 
tee  has  conveyed  lands  before  execution  sued,  though  he  was  seised  for  the  defendaat  sA 
the  time  of  the  judgment,  the  lands  cannot  bo  taken  in  ei«cAtion.  Now  it  is  clear  th«C 
where  the  fee  is  in  trustees,  the  purchaser  would  not  bo  bound  by  any  judgment  npoii 
which  no  writ  of  exeootion  had  been  sued,  of  which  he  had  no  notice.  B»t  here,  aa  m 
tl>o  precciiing  cnse.  the  purchaser,  it  is  conceived,  cannot  be  advised  to  rely-  on  tlio  legal 
•state  in  the  trustee,  whure  ho  has  notice  of  any  subsequent  judgments.  ' 

•  As  ngriinaf  bankrupts  judjf»n«ni  creditors  come  in  equally  with  other  creditors;  1  P. 
Wms.  737.  739.  Bui  if  A  confo  se:*  a  Judgment  to  B.,  and  then  sella  and  conveys  tin 
land  for  a  valuable  cnn^ideralion  to  C  and  afterwaids  bccomdi  bankrupt,  the  jadgmeac 
crcdiior  ah.ill  extend  the  land.s  in  the  hnn  'h  of  C. ,  who  bought  «ubseqneot  to  the  jndgmeBt, 
and  prior  to  iho  bniikruptcy  thi*  not  prciodicipg  the  other  creditors.  ' 

t  Ahhonjh  the  I4ih  and  15th  sections  of  the  29.  Car.  t.  c  S.  settled  all  differcACM 
respecting  the  firtmn  of  Inw.  wherebv  Jud«meni«  were  supposed  to  he  of  the  fiftt  iay  of 
the  term  hy  w»inpelling  the  party  to  set  down  the  particular  period  when  the  jodMtieat 
WW  aigmd,  and  declared  that  as  against  pnroh.wr*  bona  fde  (or  a  valunble  conaiderafioa, 
thB|«niJ«t,.n«rrienls.  and  Ueredilan.cnta  l>  h- chaigpd  th.  rel.v,  should  he  charged  only 
from  MQh  lune  as  the  udgnieni  w.is  signed;  yet,    inasmneli  as  'it  did  not  compel  t^e  plaii^ 

rfllL^S'-  •" '^•♦*.i»'*«'"«"'  "»».  parchaaew  nnd  othera  wera  readmi  ataaoat 
dMcovertng  what  judgments  were  recovered^ 
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ttotice  of  this  jodctnent,  moved,  and  had  a  rufe  for  plaintiff  to  show  cause  why  affwitMi  hf 
tftto  docket  should  not  be  set  aside  or  void  by  the  statute  4  &  5  W.  &  M.  c.  20.  ^^  i^ 
iTpon  showing  cause,  it  appeared,  that  the  judgment  was  for  a  debt  f^^fna  jide^^^'^1^  n 
md  that  the  roll  was  accidentaliy  mislaid,  and  omitted  to  be  carried  in;  the  ^  ^ 

true  time  of  docketting  appeared  to  be  plainly  and  fairly  ente/ed,  without 
liraud;  and  an  elegit  upon  this  judgment  appeared  to  be  executed  in  1735;  and 
that  Milner  had  notice  thereof,  who  seemed  upon  the'  affidavits  to  be  a  colour- 
able purchaser  to  assist  defendant.     Per  Cur,    The  true  time  of  docketting 
not  being  concealed,  and  no  fraud  appearing  on  the  part  of  the  plaintiflf,  we 
iritl  not  interpose;  Milner  may  bring  his  ejectment,  and  take  what  advantage 
he  can.     It  appeared  that  Milner  had  not  made  any  search  for  judgment 
against  defendant  till  after  his  purchase.     The  rule  was  discharged. 
S.  HicKET  V.  Hatter.  T.  T.  1795.  K.  B.6  T.  R.  384.     Hicket  v.  Hayter. 
E.  T.  1795.  K.  B.  1  Esp.  313.     Walker  v.  Constable.  T.  T.    1798. 
C.  P.  1  B.  &  P.  307. 
Debt  on  a  judgment  recovered  against  the  inestate  in  his  lifetime,  to  which  ^od  by  thjp 
the  defendant  pleaded  pltne  administravU,     The  plaintiff  gave  in   evidence  an  ?*J[°^*' 
ittventoty  of  the  intestate's  effects,  signed  by  the  defendant,  in  which  it  spp^&r- j^j^^^^i 
ed  that  she  had  received  assets  to  the  amount  of  374/.     In  order  to  dischasge  against  a 
herself,  she  proved  payment  of  bond  and  other  specialty  debts  amounting  totettator  or 
618/.     The  plaiatiflT  contended,  that  the  payment  <»f  these  debts  before  the  intesute. 
plaititifl^,  which  arose  on  a  judgment  regularly  entered  up  against  the   intes-  ^  doek^ 
tate  was  a  devaaiavit  in  the  defendant.     This  was  answered  on  the  part  of  the  |®   J[J*JJJ|f 
defendant,  by  saying  that,  as  the  judgment  was  not  docketed  in  pursuance  airection  of 
of  the  Stat.  4  &5  W.  8f  M.  c.  20.  it  was  not  entitled  to  any  preference  over  any  the  act,  is 
other  debts.     A  verdict,  however,  was  taken  for  the  plaintiff,  with  liberty  put  on  a 
to  the    defendant    to    move    to  set  it  aside  and     to  enter  a  nonsuit,  if  (his  '^^^1.  *^j'^ 
Coi^  should  be  of  opinion  with  her  on  the  construction  of  the  act  of  parlia- ™^  JJ^  • 
ment.     Per  Cur.     The  act  of  parliament  having  said  that  this  debt  shall  have  ^^^^  | 
no  preference  because  it  is  not  docketed,  it  is  put  on  the  footing  of  a   simple 
contract  debt;  and,  on  the  plea  of  plene  adminittravit,  the  administratrix  may 
give  in  evidence  payments  of  all  debts  not  of  an  inferior  nature.     Before  this 
act  of  parliament,  this  case  would  have  come  within  that  of  Littleton  v.   Hib- 
bms;   though,  in  .2  And.    159.    the  Court  thought  that  an  executor  ought 

*  Btttaltboagh  a  jadgment  U  not  doly  docketted,  and.  therefore,  Totd  acainst  a  parebae- 
•r,  yef>  it  the  pnrchaeer  had  notice  of  it,  and  did  not  pa^  the  value  of  the  estate,  it  will 
Im  prasaned  that  he  agreed  to  pay  off  the  jadgmenl,  and  e<|aity  will  compel  him  to  pay 
it.  The  geoeral  ro'e  of  equity  woold  warrant  an  aasortion  that  the  case  would  be  the  same 
although  no  agreement  was  made.  In  ihe  case  of  Forshall  v.  Coles,  however,  k  appean 
that  theJtfaater  of  the  Rolls  held  decidedly  that  notice  of  a  judgment  not  docketted  was 
not  material.  But  this  decision  can  not  be  relied  on;  the  effect  of  it  would  be  to  overrule 
all  the  decissions  on  the  statutes  for  registry.  They  were  passed  for  precisely  the  same 
parpoee  as  the  act  of  William  and  Mary,  viz.  to  enable  purchasers  readily  to  dincover  in- 
^mbfftnces;  and,  therefore,  if  a  purchaser  has  notice  of  any  judgment,  the  statute  does 
Bot  in  eouity  eitend  to  him,  as  be  is  already  in  possession  of  what  the  legislature  intended 
to  furnish  him  with. 

t  And  time  was  given  to  enter  up  judgment  us  oF  a  precedent  term,  nnnc  pro  tunc,  the 
Conrtof  King's  Bench,  in  order  thnt  it  might  not  aflTect  purchasers  and  mortagees  onlered- 
it  to  be  dockeited  of  the  term  in  which  application  was  made;   Baker  v.  Baker,  2  Tidd  973.  * 
therefore,  by  the  stat.  4  &  3  W.  &  M.  c  vO.  s.  3  it  is  enacted,  that  '*  no  judgment  not  dock- 
5(tted  and  entered  in  tho  books  kept  f»ir  that  purpose  according  to  that  act,  shall   effect  any 
]an49  or  tenement.^,  as  to  purchasers  and  mortgagees;  or  have  any  preference  against  heirs, 
^i^ccutors,  or  .idminijirators,  in  the  administration  uf  their  ancestor',  testators',  or  intestate's 
^oc^ts.**     Dockets  or   indexes  to  judgments  were  in  use  long  before  this   statute.     They 
W(\re  invfiBled  hy  the  Couiti  for  their  own  use  and  the  tmcurity  of  purchasers,  to  avoid  the 
trouble  and  inconvenience  of  turning  over  the  rolls  at  large.     The-  statute  of  William  and 
j|arydid  not  supercede  the  former  practice  of  dockettiog  the  jud;(meoton  parchment  or  pa- 
lmer, which  is  still  necessary  to  be  done  b^  the  uttorpeys  on  entering  and   aligning  in  tho 
roll^,  but  wa.4  intended  to  operate  in  ndditi<Mi  torhai  pmctien,  by  requiring  the  dockets  to  bo 
•ntered  in  alphnbQiicnl  order  by  the  officers  of  tho  cmirt.  Tidd's  Prar;.  858.  800.  3rd  Edit. 
Gili).  9;  6.  s.  100.     ^owupnn  the  provisions  of  thiitnct  it  is  to  bo  observed,  that  judgments 
eannot'be  docketed  after  th«>  time  motitioned  in  the  act;  and  the  practice  o(  the  clerks  in 
ducketting  thof t  ^Acr  tlmt  time  ia  only  an  abuse  for  the  soke  of  tbe;r  fees,  and  iaefieoluq^  to 
ibe  party* 
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[  688  J  not  to  be  charged  yrith  a  judgment  of  which  he  had  no  notice.  Ifaimple  o 
tract  debts  had  been  paid  by  the  administratrix  before  a  bond  debt,  without  < 
tice  of  the  latter,  such  payments  must  have  been  pleaded  to  an  action  porii|i 
bond,  because  bonds  are  atill  on  (he  same  footing  that  they  were  before  Uia 
act  of  parliament;. but  the  statute  puts  a  judgment  not  dockelted  on  §  hfml 
with  simple  contract  debts,  and  therefore  payment  of  the  boqd  debts  in  t^ 
present  case  was  properly  received  in  evidence,  under  the  pica  otpUmerndfu^ 
uiravit.     See  1  B.  &  P.  309. 

4.  Rex  v.  Fielding.  H.  T.  1769.  K.  B.  2  Burr.  722. 

Bemhlt^         A  neglect  of  entering  judgment  and  a  loss  of  the  roU  having  been  sufficienl-^ 

^||V^^*®^    \y  shown  to  the  Court,  a  rule  was  made  that  the  clerk  of  the  judgments  sbnil 

beUableto  ^^^"  ^  ^^^  ^^^^*  whereon  is  entered  the  judgment  signed  in  this  cause  in  Mi- 

an  action  at  c^^^l™*^  ^^'^<">  1729;  and  that  the  same  be  numbered  as  roll  256,  and  fite4 

the  aoU  of  amongst  the  rolls  of  that  term,  a  special  entry  beins  first  made  expressipg  ih^ 

a  parchaaer  day  of  docketing  the  same;  and  it  is  further  ordered,  that  this  judgnient  sbmU 

%vlio  ihoiiid  QQt  [)Q  made  use  of  against  the  adn^mistration  of  the  defendant's  note, 

•db^h'*^       Lord  Mansfield,  intimated  that  it  very  much  concerned  the  chief  clerk  to 

naclect  fa   ^^^®  ^^^^  ^^^^  judgment  be  actually  entered  upon  the  roll  io  due  limo  mjo^ 

making  a    docketted;  for  thataAer  he  has  received  his  fees  for  making  such  entry,  hci 

proper        Would  be  liable  to  an  action   upon  the  case,  to  be  brought  by  a  purcbaaur 

pocket.*     who -should  have  become  liable  to  it,  and  had  searched  the  roll  without  finding 

it  entered  up;   and    he    said  that  the  attorney  who  had  imdertaken  to  d6 

this  and  neglected  it,  would  be   liable,  indeed,  to  the  chief  clprk;  but  stiU 

the  chief  clerk  would  be  liable  to  the  purchaser,  who  had  suffered  by  this 

lect.  "  ' 


XIII.  RELATIVE  TO  THE  REGISTERING  OF-t 

XIV.  RELATIVE  TO  AMENDING  OF.     Seean/e.tit.  A|nendaea|. 
[  «89  ,i       XV.  RELATIVE  TO  WHEN  JUDGMENT  ROLL  IS  LOST.t 

XVL    RELATIVE  TO  ACTIONS  ON. 
(A)  Form  of,  and  when  sustiinablk. 

Vrbt^iH  ^'  -^^^^^     '^'  '^-  *'^^-  ^-  ^'  2  Salk.  209 

the  proper  -^^''  ^^'  Debt  lies  in  the  Marshabea,  or  any  other  courts,  upon  judgmeola 
remedy  no  '^^  ^*  B.,  or  B.  R. ;  and  upon  nul  liel  record,  the  issue  shall  be  tried  by  cerftor- 
on  a  jndf  ^ri  and  iniltiMus  out  of  Chancery.  The  judgment  being  the  gist  of  the  action* 
room  in  a  quasrty  how  can  that  be  alleged  to  be  within  the  jurisdiction  which  is  neceusarv?. 
fnperioror  See  Com.  Dig.  Debt.  A.  2;  Gilb.  Debt.,  391:  Com,  Dig.  Debt,  A.'2i 
SoToV      Selw.  N.  p.  630'       •  .'  '     "«  ^ 

record;  ^-  .Wheatley  v.  Lane.  M.  T.  J  767  K.  B.  1  Saund  216;  6  Mod.  306. 
Either  gen  Debt  in  the  debet,  and  dcliiul'  The  plaintiflTdeclared  that  he  had  recovered 
«raUy,or8a  judgment  in  debt  in  this  court,  against  the  defendant  as  an  executor,  and 
gtinst  an  that  alter  the  judgment,  the  defendant  had  wasted  the  goods  of  the  t^ator  to 
*5^|J||J[^°'^the  value  of  the  debt  recovered,  whereby  an  action  had  accrued  to  the  plain* 
tor  toKgett  ^^^^^  demand  and  have  of  the  defendant  the  said  debt,  and  get  the  aatd,  SfC, 
ing  a  <<eea«  And  upon  this  declaration  there  was  a  demurrer;  and  the  sole  question  wa% 

'  '  If  an  attorney  neglect  to  enter  and  docket  the  judvrnent  in  due  timOi  by  which  a  lom 

arises  to  his  elient,  it  seems  that  he  is  liable  to  nn  oction:  1  Sfra.  6S9. 

1  To  five  eifucl  to  a  judgment  as  ngninst  purchatiers  and  mortgngoes  of  land  in  Middte- 
fex  and  Yorkshire,  it  is  necessary  it  should  be  regiitfered;  for  l)y'lIio5  Anne,  c.  18.  s.  4.  and 
several  9ut>scquent  statutes,  ''no  judgment  fihall  affect  or  bind  any  msnors,  lands,  tenement*,' 
pr  horedttamentH,  in  these  countie<<.  bat  only  from  the  time  that  a  meinorinl  of  socb  judgment 
shall  be  entered  ai  the  register-office,  in  such  mnnnerns  therein  is  directed  "  But  nona  of. 
the  acts  extend  tocnpyhoid  e.itnies,  or  to  Icjise-*  at  nick-rcnis,  or  not  exceeding  twenty-ons 
years  where  the  actiuil  poittsessjAn  and  occupation  go  niong  with  the  lea^e.  The  act  for  the 
eounty  of  Middlesex  does  not  extend  to  any  of  the  chambers  in  Serjeant's  Inn,  the  inns  of. 
^oort,  or  inns  of  chancery.  And  nfihoiigh  a  judgment  bo  not  duly  registered,  yet  a  purchas- 
er with  notice  will  be  affected  by  ij  in  a  c<»urt  of  equity.  Bat  docketting  a  judsment  was 
holden  by  Lord  Chancellor  Talbot  not  to  umount  tu  constructive  notice,  fur  judgments,  ha 
said,  are  infinite. 

i  Where  the  judgmeot  roll  was  lost,  the  Coart  allowed  it  to  be  topplied  by  a  new  eofn[» 
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whfllliev  sdeh  an  actlo;i  lies  upon  a  bare  rag:f  eattod  of  .a  devosfaotf,  or  nof. 
But  the  Court,  upon  the  cases  of  Cory  v.  Thinny  ,  tfnd  Harvejl  j,  Ellis,  which 
Twysden,  J.,  said  he  remembered,  delivered  their  opinioil  fur  the  plain* 
tifl^,  that  the  action  was  well  brought,  and  gave  judgment  accordingly  for  the 
phdntiff. 

3.  PaiiVce  v.  Nicholson.     T.  T.   1814.  C-  P.  1  Marsh.  2M. 

Action  against  an  executor,  for  goods  sold  to  the  testator,  the  defendant  at  A"',  ^ho' 
Nisi  Priiie  pleads  a  ptea,  pitu  clomen,  continuance  of  judgment  recoFored  in  '^^  ^^^  f 
a  plea  of  debt  on  the  simple. contract  of  the^  testator,  commenced  since  tho  |^*^,,J|^ - 
present  action.     On  demurrer,  held  Ist^  that  it  was  fto    answer   to  this  plea  vet  diebt -^ 
tbat  Hie  judgmetH  pleaded  was  on  a  plea  of  debt  on  the  testator's  simple  con- liet  antil  If 
tract;  a  Sdly,  That  the  plea  was  not   invalidated  by  the  defendant's  having  suf-  hM  been 
f<^ed  judgment  to  pass  aftainst  him  involuntary.      SeeSLev.  161.  revawed;* 

4.yB«BR8  V.  Aldrick.  M.  T.  1769.  K.  B.  4  Burr.  2483.  Tanner  v.  Hague.    [  690  J 

M.T.   1797.  K.  B.  7T.  R420.   . 

Thia  was  an  action  of  debt  upon  a  judgment.      It  appeared  upon  (he  plea,  ^"*  rJ^JJ 
•ad  was  admitted  by  the  replication,  that  the  defendant's  person  had  been  ta-^^^^  haii 
ken  ia  execution,  by  virtue  of  a  cttpias  ad  aaiisfaciendumy  upon  this  judgment;  i^^qq  {„  ^^ 
aad  afterwards  discharged  out  of  custody  by  consent  of  the  plaintiff,  upon  hisecatioaon 
entering  into  an  aeroemenl  to  pay  certain  sums  of  money  at  stipulated  times,  th«.jad|;   , 
part  whereof  he  had  accord  in  ji^ly  paid  to  the  plaintifT,  pursuant  to  the  s*»<^  T^'^iJi '"1 
agreement,  but  bad  failed  in  pjiyment  of  the  remaining  part.     The  plaintiff,  »n^'JJ|J'^jJ 
hi»  repKeation,  acknowledged  all  this;  and  yet  concluded  it  with  demanding  piajniitf  ■« 
the  whole  sum  due  upon  the  judgment.    The  defendant  demurred  to  the  plain-  cooear 
tiff's  replication.  It  was  for  the  defendant  argued  that  the  defendant  hrving  been  r«nce»  ao 
once  taken  upon  erecution  upon  this  judgm'ent,  and  afterwards  discharged  ofjciion  ean 
the  execution  asainst  his  person,  by  the  consent  of  the  plaintiff,  be  could  not  •J  "IIJ^ 
be  liaUe  to  any  further  execution  upon  it;  nor  could  the  plaintiff  bring  ^n  ac-.gj' ^q^i^I 
tioa  of  debt  apon  that  same  judgn^ent.  which  had  been  already  so  carried  into^ 
execution,  and  the  defendant  so  discharged  from  it.     The  Cqiurt  held  this  to 
ba  aa  absolute  consent  in  the  plaintifi*  to  discharge  the  defendant  oiit  of 
exeeation,  in  consideration  of  a  new  agreement  then  entered  into,  where- 
by he  was  to  receive  several  sums  of  money  instead  of  the  person  of  the  de-^ 
fendant  (which  was  all  tbat  he  could  have  had,  if  he  had  kept  the  defendant  in 
gaol);  and  that  be  could  not  bring  an  action  upon  the  judgment,  after  the  de-*^ 
fendant  hacf  beeq  taken  in  execution  and  discharged ^  by  the  plaintiff's  own 
consent,  biii  ou^ht  to  havls  brought  a  new  action  upon  the  case,  founded  up-^ 
oa  this  new  agreement. 

5.  GJfeiBaLB  V.  Abbot.  E.  T.   1774.  K.  B.  Cowp.  72;  2  Bl.  Rep.  782.  ^  .. 

It  was  moved  to  stay  the  proceeding  in  an  action  upon  the  judgment,  pend-Or  after 
ing  a  writ  of  .error.     The  counsel,,  oh  showing  cause,  produced  an  affidavit,  tlw  defend 
io  which  it  was  sworn  that  the  defendant  himself  had  acknowledged,  that  **»e*^^**  ^^ 
"  uTrit  of  error  which  had  been  depending  two  years  was  merely  for  del^y.    The  ^^^  nndm 
Court  ordered,  that  upon  the  defendant's  confessing  judgment  in  this  action,  penedod;!; 
and  undertaking  to  bring  no  writ  of*crror  thereupon^  the  e)(ecution  should  be 
fltayed,  until  the  determination  of  the  writ  of  erjor  depending. 

Mr.  Justice  Aston  said,  the  Court  had  made  a  like  rule  a  few  terms  ago.^ 
It  was  then  oUjected  that  the  d^efendaiit  qiight  still  bring  his'  bill  in  equity.  But , 
tlija  Court  said,  that  they  could  not  make  him  undertake  to  waive  his  right  in 
that  respect. 

6»  Bbhwelly.  Black.  E.  T.  1790.  K.  B.  ST.  R.64$.  Tasweli.  r.  Sf0NB.^[  691  ] 

T.  T.  1769.  K.  B.  4  Burr.  2454.  Or  pendiag 

The  Court  held  that  if  the  defendant  bring  a  writ  of  error,  and  the   plaintiflr«jn»  ofar 


^  And  tlie^cirpurtistanco  of  the  defendant  hatlnv  been  renderoil  makes  no  difference, 
lass  the  plainTid'haa  mode  his  eiectioD  br  charging  the  derendant  in  exeoution;  ^(5  Ves.  446. 

t  And  when  the  defondiint  has  been  discharged  andcr  the  Insolvent  or  Lord's  Act,  no oe* 
tbm  M  U  eourse  saMainable;  as  to  tlie  form  of  action  oo  a  foreign  judgunoot;  tee  post. 

i  If  a  port  «r  the  debt  be  levied  under  an  ezeootioa,  an  action  may  be  sastained  on  toe 
jodgmeot  for  recovering  the  residue;  1  N.  R.  l33. 


ror. 
un- 
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bring  another  action  on  the  judgment,  and  recover,  he  cannot  sue  out 
tion  on  the  second  judgment  till  the  writ  of  error  be  determined*. 
See  anUj  tit.  Error,  Writ  of.    g 

(B)  Is   WHAT  CdURT.*     , 

1.  FooTT  V.  CoANE.  M.  T.  1801.  C.  P.  2  B,  *  P.  688.  Coane  v.  Kbjie- 
PAY.  H.  T,  1801.  K.  B.  (««n6.  contra.)  3  Esp.  280. 
Th«  Gl>mt  This  was  an  application  to  set. aside  judgment  entered  up  in  this  case  as  to 
«[f  ^■••4he  cost&  The  circumstances  under  which  the  application  was  made  were 
JUadoo  these:  The  plaintiff  commenced  an  action  of  assault  in  this  court  against  the 
haVa  bsftt  clefendaut,  and  obtained  a  verdict  for  20s.  whereby  he  became  entitled  to  no 
coasuoed  more  codts  than  damages.  The  plaintiff  then  brought  an  action  of  debt  vfMVi 
to  extend  to  the  judgment,  upon  which  the  defendant's  attorney  tendered  t^  the  plaintiff's 
»"««f»»®^ attorney  bis  40«.  and  gave  him  notice  that,  if  he  took  a  judgment  by  defhnlt 
thmn  6/  on  *"^  entered  it  up  for  costs,  the  Coutt  would  be  moved  to  set  that  judgment 
tbe  jadg  aside  as  to  the  costs.  This  tender  was  refused,  and  judgment  being  suffered 
ment  of  a  to  go  by  default,  was  signed  by  the  plaintiff 's  attorney  tor  debt  and  costs  ia 
floperior  Trinity  term  last,  and  an  execution  issued  thereon  in  the  vacation  following. 
^^-  To  found  this  application,  there  was  an  affidavit  on  the  part  of  the  defendaoT^ 

stating  that  he  was  an  inhabitant  and  resident  of  the  city  of  London,  and  liable 
to  be  summoned  to  the  Court  of  Requests  in  that  city,  and  that  the  debt  sued 
for  and  recovered  by  the  plaintiff  amounted  to  no  more  than  forty  shillings*,  the 
39  4r  40  Geo.  3.  c.  104.  (local  and  personal  acts) ^repealing  so  much  of  the 
ifatutes  of  Jac.  1.  c;  15.,  and  14  Greo.  2.  c.  10.  as'confined  the  jurisdiction  of 
the  Court  of  Requests  to  forty  shillings,  and  extending  that  jurisdiction  to  5/. 
The  l2th  section  of  the  act  enacts,  thoLt  if  any  action  or  suit  shall  be  commen- 
ced  in  any  other  court  than.the  said  Coiirt,af  Requests^  for  any  debt  not  ex- 
ceeding the  sum  of  5/.,  and  not  recoverAble  by  virtue  of  the^tatotes  of  Jac. 
1 .  and  Geo.  2,,  and  of  this  Bct  or  any  of  them,  in.the  said  coiirt  of  RequeMa, 
then  and  in  every  such  case  the  plaintiff  or  plaintiflfk  in  such  action  or  suit  shall 
not,  by  reason  of  a  verdict  for  him,  her,  or  theni,  or  otherwise,  have  or  be  en- 
titled to  ^ny  costs  whatsoever.  The  whole  CojUrt  was  of  opinion  that  the 
-  present  case  fell  within  tbd  provisions  of  the, act,  and  that  it  would- be  moat 
vexatious  if  every  plaintiff,  obtaining  a  siiiall  sum  by  way  of  damages,  should 
bip.  at  liberty  to  bring  an  action  of  debt  upon  the  judgment  in  the  superior 
court,  and  harrass  the  defendant  with  additional  costs. — ^Rule  absolute: 

L   ^^    I     •        ti  (C)    HOLDIKG  TO  BAIL. 

1.     NlOBTLNOALE    V.    NiGHTINGALE    £.  T.     1788.     C.  P.  2  Bl.    Rop.     1274: 

Nichols  v.  Wilder.  E.  T.  1732.  C.  P.  Barnes,  432;  S.  C.  Prac«Re|^: 
W.  Bbbalfe  v.  Makensib.  B.  T.  1736.  C-  P.  Barnes,  73;  S'  C.  2 
Stra.  1243.  Lewis  v.  Pottle.  H.  T.  1792.  K.  B.  4  T.  R.  670.  Bush 
V.  Bates.  M.  T.  1770.  K.  B.  6  Burr.  2660.  Robinson  v.  Njccoll«. 
T«.  T.    1737.  K.  B.    2  Stra.    1077.     Belither  v.  Giubs.  T.  T.  1760. 

fdllfotklLt         ^  ®*  ^  ®""*  2117.. 

iniclrt'liavo  There  being  a  judgment  of  nonsuit,  and  the  costs  recovered  by  the  defend^ 
beea  hold  ^^^  ainounting  to  upwards  of  10/.,  he  brought  an  action  on  this  judgment,  and 
en  to  bail  held  the  plaintiff  in  the  original  action  to  special  bail.  On  a  motion  to  di»i 
in  an  aniioii  charge- the  noiH-defendant  on  a.comnfon  appearance,  the  cases  of  Palmer  v. 
on  a  JQdg  Needham,  3.  Burr.  1S89;  and  Belather  v.  Gibbs,  6.  7  G^o.  3.,  4  Burr..2lI7,^ 
JJJ"**,,*^^  were  cited,  by  which  it  appeared  that  the  practice  of  the  Court  of  Kih^ 
original  Bench  was  where  the  original  debt  was  under  10/.,  but  with  the  costs  anouot-^, 
debt  WM  ^^  to  more  than.  10/.,  in  an  action  of  debt  on  this  judgment,*  not  to  hold  to  spe- 
undor.  the  cini  bail;  but  the  practice  in  Common  Pleas  was  otherwise.  And  in  the'lal- 
ram  riHioir  ter  case,  Lord  Mansfield  is  reported  to  have  said,  he  had  conferred  with  all 
UiorisTu  ***®  J"^g®»>  ^^^  believed  the  Common  Pleas  would  alter  their  practice.     And 

arraac.^  *  T^e  notion  mny  be  bronghx  iu  a  differenl  court  to  that  in  which  the  jodgmeot  waa  at- 

tained; Glib.  Debt,  392,  893. 

t  The  6  Geo.  4.  enBctc,  that  no  person  icliall  be  held  to ,  apecial  bail  iwbere  tbe  cauae  o^' 
aetion  fiball  not  have  originaU;|r  anaoiiuted  to  tbe  aum  of  201.  or  upward*)  over  mid  obov^/ 
and  cxclusivo  of  aoj  ^osts,  &e. 
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II  Mi  trgued  that  jf  the  defendant  was  hot  to  be  held  to  hail,  where  part  of  the 
Id,  drose  from  coets,  a  fortiori^  he  oaght  not  where,  as  in  the  present  case, 
the  whole  demand  arose  from  <iost8  alone. 

-  Bbt  De  Grey,  C.  J.,  and  toL  Cur.  No  instance  has  been  shown  where  , 
this  Goort  has  ever  refused  to  hold  to  special  bail,  where  Ihe  whole  or  part  of 
the  demand  (upon  which  the.  action  upon  judgment  is  brought)  arises  from  the 
recovery  of  costs.  But  a  multitude  of  cases  the  other  way;  and  we  see  no 
reason  to  depart  from  the  practice  of  the  court.  Gosts  recovered  for  ground- 
less  prosecutions  are  a4,fair  a  debt  as  for  any  consider a^on.     And  by 

Gould,  Justice. .  The^  reporter  in  Belat^er  v.  Gibbs  must  have  mistaken. 
Lord  M^ffield;  for  I  was  then  a  judge  in  this  court,  and  remember  no  such 
coniference;  \ 

2.  Kendal  v.  Garet.    T.  T.  1756.  K.  B.   2  Bl.  Rep.  768.     Jackson  v.Aodnow, 
Ducket.  H.  T.   1726.    Ca,  Prac,  C.  P.  32.  more  fully  reported  in!*!!®"®^*' 
Prac.  Reg.  C.  P.  64.     Glasscock  v.  Morgan.  H.  T.    1652.   K.  B.   lia/bl^a 
Lev.  92.     Grutchfield  v.  Seward.  E.  S.    1749.  C.  P.  Barnes,  116:obtainod 
2  Wils.  93.     HcssB  v.  Stevenson.  M.  T.  J  804.  K.  B.  2  Smith,  39.     for  a  debt 
It  was  moved  to  stay  proceedings  in  an  action  of  debt  on  a  judgment,  and  exceeding 
that  the  bail  bond  might  be  delivered  up;  because  the  defendant  had  brought '^^  !r?qS 
a  writ  of.error  on  the  judgment,  and  given  J>aii  in  error  in  the  King's  Bench;  .1^  ^^^   I 
so  that  two  securities  were  obtained   at  once  for  the  same  cause  of  action,  over'2|^ 
contrary  taLordRaym.  47.     Gould,  Justice.     The  reason  of  this  practice  is,  above  tho 
because  Ihere  has  never  been  bail  given  in  this  court.     The  usage  of  the  costa  and . 
Bang's  Bench,  I  believe,  is  different ;  but  I  think  this  court  is  right.     These  ezpeMes> 
are  checks  against  delay,  and  ought  not  to  be  taken  off.     Rule  discharged.     ^^®  defend 
3.  BbwEN  V,  Burnett.  M.  T:  1764.  K.  B.  Say.  Rep.  160,  l^^^U.^ 

Upon  a  rule  to  show  cause,  why  there  should  not  be  special  bail  in  an  ac-  Bat  not* 
tion  of  debt  upon  a  judgment^  it  appeared  that  one  of  the  special  bail  in  the  when  tho 
original  actioabad  abscondbd,  and  that  the  other  was  become  insolvent.    The  party  has  ^ 
rale  was  diacharge4     A^i  by  the  Court."— It  has  been  frequently  holdeci,  that  ^^  •""* 
if  there  was  special  bail  in  the  original  action,  and  the  plaintiff  in  that  action  -  ^°     .. 
Jiriag  an  action  of  debt  upon  the  judgment  therein  obtained,.he  is  not  entitled  ^^^^  aliha* 
to  special  bail  in  the  latter  action.     As  there  is   a  degree  of  vexation  in  the  bail  ia 
bringing  an  action  upon  a  judgment,  such  an  action  ought  not  to  be  favoured,  the  orisioal 
4.  CauTCHFiELn  .v.  Sewards.    E.  T.   1749.  C.  P.  Barnes.  116;  S.   C.  2«ciionbave 
Wils.  93;  sed  vide  D"e  ljl  Cour  v.  Read,  H.  T.  1749.  C.  P.  2  H.  Bl.  J^'^^'bJwnd 
.278.  contra.  edorbe 

Defendant  was. arretted  in  the  original  action  by  a  common  capias  in  Kent,  come  in 
whereupon  he  put  in  and  justified  bail  in  court.     Plaintiff  declared  in  London  solvent; 
(not  in  Kent),  Whereby  he  relinquished  and  lost  his  bail;  and  after  judgment  Or  ^be 
obtained  in  the  original  action,  brought  an  action  of  debt  on  that  jut^g'"®"^*  J*^*e^"ed 
wherein  the  defendant  being  again  arrested,  put  in  and  justified  bail  in  court,  ^^^^  ^ 
the  2nd  of  May.     The  first  day  of  this  term,  4th  of  May,  defendant  moved  and  dei  laring  id 
obtained  e.rule  to  show  cause,  why  the  last  recognizance  of  bail  should  not  be  a  difTeront 
discharged,  and  why  a  common  appearance  should  not  be  accepted  in  lieu  county ,  or 
thereof;  and  upon  shpwing  cause  and  hearing  counsel  on  both  sides,  the  rule  ^*U"^*^^JJ^' 
was  this  day  (May  8th)  made  absolute.    The,  established  practice  is,  that^j.^^^.^^^ 
#here  plaintiff  bus  bail  in  the  original  action,.be  shall  have  rioiie  in  his  actiop  ^^^^  ^^^ 
on  jttdgment;  where  plaintiff  has  no  bail  in  his  original  action,  he  shall  have  mentioned 
bail  in  his  action  on  judgment.     But  in  this  case  plaintiff,  by  his  own  act,  gave  in  the  writf 
op  bail  in  the  originalaction,  and  therefore  shall  not  compel  defendant  to  give 
.bail  a  second  time.  Actions  on  debt  or  judgment  are  not  to  be  encouraged  after 
ludgment;  execution  should  follow,  and  not  a  fresh  suit.     By  the  general  rule 
(8  Geo.  2.)  it  is  ordered,  that  no  prisoner,  discharged  or  ordered  to  be  dis- 
charged by  supersedeas,  for  want  of  prosecution,  shall  be  held  to  bail  m  debt 
-  cyn  judgment  in  the  case  wherein  he  has  superseded,  which  is  similar  to  the 

•  AUhoMfa  a  writ  of  .error  be  peudUig,  on  which  baU  have.been  put  in;  Weyman  t.  Wey- 
SB,.  BamM,  77;  8.  C.  2  Com.  55^  8.  C.  Kendall  v.  Carey,  2  31.  Eep.  768.^ 
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X  present  case,  where,  If  the  prisencfr  ii  diechargetf,  ft  is  plUfntiflT's  oim 

where  the  bail  in  the  original  action  might  have  been  eharged. 

r  694  ]  5.  Blandpord  v.  Foot.  E.  T.  1774.   K.  B,  Cowp.   W.  8.  P.  Rbtci.  v, 

Snowden.  M.  T.  1793.  C.  P.  Pr.*cg.  C.  P.  77.  Chambbrb  r.  Ro- 

Bixsox.  M.  T.   1715.  K.  B.  2  Stra.  785.  Hall  v.  Howes.  E.  T.  I7». 

K.  B.  Id.  1039.  PiERsox  V.  GooDwm.  M.  T;  1798f.  C.  P.  IB.*,  P. 

30J. 

Or  ihe  do       This  was  a  r«le  to  show  c^use,  why  the  wHt  oCad  $aHsf€u:iendwny  iwoed  in 

fandant  has  (f^^g  cause,  shoald  not  ji>e  set  aside  for  irregularity,  and  why  the  defimdaBt 

*y.™"^®'    should  not  be  discharged  out  of  the  custody  of  the  8heriff'of  Middlesex  w  la 

dW.'harJ*e[  ^^»8  action.     The  defendant  had  been  Ruperseded,  for  want  of  being  oWige^ 

and  obtairi  in(  exe^Tution  within  two  ternis  aHer  jtkfgment.     Eijrht  years  after,  the  exec** 

Qd%  super  tors  of  the  originar  plaint  iff  brooght'an  action  of  debt  on  the  former  jvdgmeiit; 

Bedtas^       Qn(j,  having  obtained  judgment  in  this  seeotid  action,  caused  the  de^odiMit  to 

be  taken  on  the  ca.  sa,  mentioned  in  the  rule,  wherenpoo  tbe  abeve  r»le  was 

obtained.     Ptr  Cur.    A  defendant  cannot  betaken  in  custody  again  opOA  the 

same  judgment  af\cr  being  superseded,  nor  can  -he  be  held  to  bait  in  a  second 

action;  bqt  in  a  new  action,  we  are  inclined  to  think,  be  mar  be  charged  m 

execution.-    Wright,  J!  thought  he  couki  not;  hot  Dentson,  J.  doubled 

ther  the  Court  could  prevent  it,  because  the  second  judgment  was  for 

als0<     The  case  was  adjourned. 

6.  Whal^et  V.  Martin.  M.  T.  1763.  C.  P.  Barnes^e^. 
Un|e«  the  Defendant,  superseded  three  years  since,  and  arrested  again  fer  the  miom 
been"uper  ^®^*»  moved  to  be  discharged,  upon  entering  a  coamion  appean*anee;  by|  it 
9ede4  by  appeared  th^t  one  Williams,  fbrmerly  plaintin 's  attorney,  had,  after  Idaving  ft 
■arprU«.  declaration  in  thoDfiice,  deserted  the'cause  and  absconded,  whereby  defend^ 
ant  obtained  a  supersedeas  by  sofpris^  wtthetit  piaintiflT's  knowledge.  De- 
When  a  do  fendant  was  held  to  bail. 

fcndant  7^   CHAMBERS  v»  RoBrxso:*.  M.' T.  1715;  l£.  B.  2  Stra.  789. 

flieded  In^an  '^^^  defendant  after  judgment  surrendered  himself  in  discbarge  of  his  batly 
action  apon  ^'^^  ^^Y  ^^^  terms  without  being  charged  in  execution;  during  wbieh  time  tbm 
ajodgment,  plaintiff  brought  an  action  of  debt  upon  the  judgment,  and  after  e  recerery  its 
mitd  again  that  actiqp,  the  defendant  lay  two  terms  more  without  being  char'ged;  eiid  tkft 
tfirestod  to  pjainti AT  brought  another  action  of  debt  upon  the  second  jodgnwnt,  wbcreopea 
an  action  ^^^  defendant  moved  for  a  supersedeas  as  to  the  two  first  actiona,  and  thai  com* 
Mcond jud<  ^^'^  bail  might  be  accepted  in  the  last.  And,  upon  consideration^- both  were 
ment,  the  granted.  It  was  agreed  that  at  the  first  action  of  debt  on  judgmeot  special 
Con  It  dw  bail  might  be  required,  but  the  Court  said  it  would  be  •  handle  of  opprettioift 
tfharsAd       if  they  carried  it  any  flrrther. 

!!i'!!.mT  ®-  Salkeld  r;  Lands.  E.  T.  1801.  C.  P.  2  B.  8i  P.Uie.  Datie*  r.  Leo. 
^^;?.'"°"  _  xiE.  M.  T.   1744.  C.  P.  Barnes,  S4. 

r  ^95  1  The  ^fendant  in  this  case  haying  been  arrested  by  process  out  efche  Kmg^m 
And  if  a  ^eoch,  gave  a  warrant  of  attorney  to  confess  judgment;  on  that  judgmeel  the 
dcn^ndant,  present' action  was  commenced,  and  the  defendant  hbhlen  to  bait.  A  rule  nisi 
on  being  having  been  obtained  for  discharging  him  on  entering  a  common  appearjance; 
arretted  ap  The  Court  (consisting  of  Heath,  Rooke,  and  Chombres,  Justices,)  weie  of 
oot'oir^K*  opinion  that  the  giving  a  warrant  of  attorney  to  confess  judgment  was  taata- 
B.  gives  a  "^^""t  tff  giving  bail  in  the  first  action,  and  that  the  defendant  in  this  case,  if 
warrant  of  held  to  bail  again,  would  suffer  precisely  the  same  vexation  as  in  the  conanes 
attornex  Cases  to  which  the  rule  was  allowed  to  extend. — Rule  absolute, 
to  coofejfl  jodj^ment,  and  be  aAercrarda  holden  to  bail  in€,  P.  in  an  Mtion  apoe  Ike  jodkoiaat^  t|» 
Utter  Coart  will  discbarge  him  apon  a  common  appearence  being  entered. 

In  declar      -     ,,  ,„  {^)  I)kclaration  ON. 

ing  opona  1,  MoRRAT  V.  WiLsoN.  H.  T.  1752.  K.  B.  I  Wits.  816.  BaifTLSTT.  Bag- 
jodgment  Topr.  H.  T.  1799.  K.  B.  8  T.  R.   127.  Havwaud  v.  jRipBAifs.  M.  T. 

obia.ned  ei         1803,  K.  B.  4 East,  31 1.  HoasT  v.  Dakiel.  H.  T.  I€75.  C  P.  3  Uv. 
Xriorof  iV'  Moses  V.  Macperlan.  E.  T.  1760.  K.  B.  Burr.  1007.  Drake  ▼. 

ia^rior  MiicHELL.  H.  T.  1803.  K.  B.  3  Eaat,  258. 

eeart,  i»  ie      Debt  upon  a  judgment  of  nonsuit  in  an  iafersor  ^uft.    It  #ae  ol^ed,  tai^ 
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11^  a  JudgfVMl  of  Doamiit  in  an  inferior  court  would  not  lio;    Sdly,  That  if  onnee 
lie  will  lioi  yet  the  declaration  ia  bad  in  substance,  for  it  does  not  appear  that  y  '^  *^ 
Ae  plaint  in  the  count  %ras  levied  for  a  cause  of  action  arising  within  ^^s  juris^  J^^ceej* 
diction*     3djy.  The  declaration  ought  to  have  set  out  the  plaint  and  the  sub-  {gg,^  g^  , 
se^ueiot  proceedings  thereo^i  and  cited  some  old  cases  to  show  this.     The  ven  to  •! 
Court  gave  judgment  for  the  plaintiff  upon  the  first  argument,  and  said  that  lege  that 
the  de  jiaration  was  a  very  good  one,  both  in  form  and  substance.     The  'non-  'be  defend  - 
•iiit  ia  laid  to  be  given  and  recorded  at  a  court  hetd  within  its  proper  jurisdic-f^^^'^^'"* 
tiooj,  and  that  is  sufiictent;  and  the  plaintiff  below's  process  may  be  illegal  firom  vvUhin  tin 
begtaoiog  to  endj  for  ought  we  know,  and  the  declaration  would  have  beenjoriifdiotion 
'igood  upoa  a  apeoial  demurrer.  of  the 

2.  Lewis  v.  Weeks.  T.  T.  1688,  K.  B,  Carth.  86.  ^oort;* 

Debt  upon  a  judgment  in  an  inferior  court,  io  which  the  plaintiff  declared,  Hot  in  de 
that  at  such  a  court,  coram  uctaibribw^  without  naming  them.    The  Court  said  ^^^n^S  ^b 
Ikere  aa  always  socne  difference  in  declaring  in  an  action  of  debt  upon  a  judg-  f|,''°n^i|^^ 
ment  had  in  a  court  of  record,  and  upon  a  judgment  obtained  in  a  court  not  of  fj^r  eoart, 
record.     For,  in  the  first  case,  it  is  sufficient  to  declare  generally  at  stipra,*i|^e  nam^e 
but  in  the  last  case,  the  declaration  always  ought  to  be  special;  and  in  the  of  the  suit 
principal  case,  the  action  being  founded  on  a  judgment  obtained  in  the  hundred  ^^*  ^^^ 
court,  which  is  a  court  of  record,  and  the  dedaration  being  too  general,  it  is,  j^^^^J  ^ 
therelbre  ill.     Then  it  was  objected  that  the  plaintiff  in  his  declaration  had  not''  r  ^^^  -% 
aaned  suitors  as  he  ought,  because  they  are  the  judges  of  this  court,  and  thatg^Q^i^  \y^ 
^  these  reaasns  the  declaration  was  ill.     See  2  East^  36^;  S.  C.  Id.  5lS.  stated,  bat 

565.  the  omii 

3L  Co¥  ▼.  Htmas.  M.T.  1781.  K.  B.  9  Stra.   1171.  Purcell  v.  MACNA-»»on  is  aid 
MAfA.    M.T.    1807.  K.   B.  9  East,  157.  Phillips  v.  Eamer,  T.  T.^^^V^^' 
1795.  K.  B.   1  Esp,356.  Readshaw  v.  Atkins.  T.  T.  1811.  C.  P.  4jf  j^^^  ^^ 
Tauat.  IB.  Puillipsox  v.  Mangles.  M.  T.   1809.  K.  B.  11  East,  516.  .  variaiusQ 
Rastall  r.  Straton.  T.  T.   1787.  C,  P,  1  H.  Bl.  49.  in  deacrib 

The  plaintiff  obtained  judgment  for  388/.  0^.  14.     In  debt  thereon  he  de-in^ihejadg 
•cribed  it  as  a  judgment  for  af88/.  only  omitting  the  penny;  the  defendant  '"IjJ'^j^fj^' 
pleaded  tiiiift6<  record;  and  on  issue  joined,  insisted  on  the  vanance.     The|^|.  ^^ 
plaintiff  desired  it  might  stand  over,  and  at  another  day  produced  the  record  where  the 
vith  a  remiitit  of  the  penny  added.      The  Coiirt  resented  this  as  ap  abuse  of  jnd^ment  ie 
their  indulgence,  and  said  they  would  still  consider  it  in  the  situation  it  was  in  tbr'ft8d/. 
before;  or  if  not,  yet  the  variance  was  not  cured,  for  tiremUiil  must  come  be- 1^^^^*^^ 
lore  judgment,  whereas  this  is  af^er;  and  considering  it  as  reducing  the  first  ^  ^^.^ 
judgment,  is  making  an  inconsistency  on  (he  record.     The  most  it  can  amount  ^^^  ^ 
to  is  an  an  acknowledgment  of  so  much  of  the  money  recovered.     The  defeo^ 
daat  had  judgment  o(4eficit  de  records. 

4.  Impey  ▼.  Taylor.  M-  T,  1814.  K.  B.  3  M.  &  S.  166.  The  wwt 

4^n  allegation,  that  an  action  was  depending  in  the  Court  of  King's  Bench  ^"*p^,®- 
at  Westminster,  was  hekl  not  su'staiOed  by  proof  of  a  plurieB  bill^f  Middlesex,  ae!icrib<^. 
|br  by  such  allegation  the  Common  Bench  must  be  iotendejJ. 

,6.  MoasE  V.  Jambs.  M.T.  1758.  C.  P.  WiUes,  i27.  WAiraa  v.  Brigos.  A"^'«°°7 

M.T.  1693.  K.  B.  2Salk.   565.  mSnt.itie 

Pir  Cur.    It  has  been  said,  that  where  a  matter  of  record  is  insisted  on  on-  necessary 
ly  by  way  of  inducement^  i\m  plaintiff  or  defendant  who  insists  upon  it  need  to  refer  lo 
Mt  conclude  ]^ui  paiet  per  recordnm;  and  several  cases  were  cited  to  this  it  by  ihe 
Burpose,  particularly  the  case  of  Waites  v.  Briggs,  reported  in  2  Salk.  565;  ^^/r^Jf. 
Mod.  8;  1.  W.  Raym.  35.  S.  C.     We  admit  the  rule.     In  the  case  of  Waites  ^^^J^^.| 

•  It  Is  kewever  neoeasary  to  dhow,  with  certainty,  the  terms  and  parii«j»,  nnd  the  sum  re- 
covered;  end  it  is  said,  that  if  iho  declnration  be  on  a  jnd^^mon?  in  the  C.  P.  it  should  be  sta- 
ted before  what  judge  it  was  recoTored;  Com.  Dig.  Plendor,  2  W.  12;  sed  vide,  2  Chit.  PI. 
^25.     The  venue  miidt  be  Inid  in  ibe  county  where  the  record  is,  or  in   Bltddleue*  upon  a 
judgment  in  either  of  the  superior  courts  at  Westminster. 
".     1  BU  .fu.  see  8  it  9  Geo  4. 

%   But  the  nmiMsion  'm  aided  onToss  the  defendant  demurs  specially;,  4  Anne  e.  1  >.  s.  1; 
mnil  aeo  1 1   En^l,  563.     It  is  iixual  also  to  allego.  that  the  judgment  still  remains  in  Rril  force 
'  ^od  sfSsor,  and  that  the  plaintiff  has  not  obtaiaed  execution  or  Batisfoction  thereof)  bat  tUi 
.'^Uej|atlgB  is  usneccj^ry;  i  Ssund.  330«  n.  4^    ^    ' 


aa 
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I[19  JUDGMENT.— 4c(ltms  on. 

V.  BrlggSy  which  was  an  action  of  debt  on  an  escape,  the  judgment  and  exeeu^ 
tion  mighty  with  some  propriety,  be  said  to  be  only  inducement;  the  escape  be- 
t  697  ]  ing  the  gist  of  the  action.     But  it  is  impossible  to  tBink  that  niy  Lor^  Chief 
la  oraer  to  Justice  Holt  should  say  what  he  is  reported  to  have  said  obiter  in^hat  case: 
ig!ro^eed       "  ^^  *"  action  of  debt  on  a  judgment,  the  judgment  is  only  inducement,  aod 
Mga  in  an    ^^®*'®f^f®  the  plaintiff  need  not  conclude  proutpaUt  per  recordwnj^  * 

••ciion  of  (E)  Staying  proceedings  pending  writ  of  'srbor. 

debt  on       1.  Smith  v.  She^hei^d.  M.  T.  1792.  K.  B.  6  T.  R.  9.     Abraham  v.  Puoh. 
jodgment  T.  T.  1822.  K.  B.  5  B.  fy  A.  903;  S.  G.  1  B.  &  C.  456. 

4>n  writ  «f  Motion  to  stay  the  proceeditigs  in  an  action  on  a  judgment  pending  a  writ 
Doceraary*  ^f  ®^*"^^'  ^*  ^*^  contended  that  the  defendant  had  no  right  to  make  the  mo-  • 
if  the  ac  *'®"  *P^  ^^^^  ^^  ^^^^  P"^ »°  ?nd  perfected/and  therefore  tTie  rule  must  be  dia- 
tion  be  charged,  and  cited  Smith  v.  ^Shepherd  5  T.  R.  9.  and  Bichneil  v.  Longataff,  6 
bailable,  T.  R.  445*.  Per  Cur,  We  think  that,  in  order  to  expedite  proceedings  ie 
that  the  de  error,  it  is  at  all  events  right  to  hold  Ihat  a  party  oball  not  be  allowed  to  make 
•hoold^be   ^"^  motion  under  such  circumstances  Until  he  has  put  in  and  perfected  his 

first  in  court  •.' 

by  patting  "2.  Bates  v.  Lockwood.  H.  T.  1787.  K.  B.  1  T.  R.  638.  Newmaw  r,  Bmy 
in  and  per  terworth.  H.  T.  1734.   C.  P.  Pr.  Reg."  82.       ' 

Acting  bail.      The  facts  of  this  case  are  detailed,  post^  698. 

^nactiJ^^«  Buller,  J.  There  is  a  distinction  bewteen  the  cases  where  an  actioa  w 
brought  up  ^''owght  upon  a  judgment  in  the  court  of  Common  Pleas  and  where  brougMl 
t^^  a  ]tidg  "Pon  a  judgment  of  this  court .  In  the  first  case  the  Court  will  ^ot  stay  pro* 
ment  orihe  ceedings,  pfthding  a  writ  of  error,  without  the  defendants  giving  judgment  in 
C.  P. ,  the   the  second  action.     But  if  it  be  broughtupon  a  judgment  of  this  court,  tbeaa 

B  wi'irlift*  *®™®  ^^^^  "*^  P*^^  ^^  *^®  ^^^^'  because,  in  general,  actions  upon  jndgmenta 
■tky  the  pro  ^^^  vexatious,  and  the  plaintiff  might  have  his  execution  on  the  first  judgment; 
ceedinga      *^®  ^^^^^  where  judgment  has  been   permitted  to  be  entered  nunc  pro  Hmc 
pending  a    have  been  where  the  delay  has  proceeded  from  the  act  of  the  Court. 
writ  of  er  3.  Gribble  v,  Abbott.  K.  T.  1774.  K.  B.  Cowp.  72.     Barker  r.  Botlcr. 

TnVtbe'de        x  ^'   T:  1737.  K.   B.  2  Bl.  Rep.   780. 

fendani»a    .   ^*  ^*?  '"^^®<*  *<>  stay  the  proceedings  in  an  action  upon  the  judgment,  pend- 

giving  jndg  '"g  «  writ  of  error.     The  counsel  on  showing  cause,  produced  an  affidavit,  in 

ment  in  the  which  it  was  sworn  that  the  defendant   himself  had   acknowledi^ed  that  the 

eecond  ao    Writ  of  error  which  had  been  pending-  two  years,  was  merely  for  delay.     The 

^AnA'nnA..  ^^^^  Ordered,  that  upon  the  defendant's  confessing  judgment  in  this'action, 

taking  not  fJ'^^^^^^^^^^'^S  t?  bring  no  writ  of  error  thereupon,  execution  should  4>e  staid 

to  bring  a   *"*  *"®  dettfrrtiinalion  of  (he  writ  of  error  depending. 

Vrit  of  or        Aston,  J.,  said  the  Court  had  made  a  like  rule  a  few  terms  ago 

IV ^^T     R  It  was  then  objected,  thai  the  defendant  fliight  still  bring  his^ill  in  equitr. 

mem."  '     S2  le^  ec "  ^^^.  ''''^  "^""^^  ^'"^  undertake  to"  waive  his  right  in 

A^nd^whele      Anniinnl*  V^'/-  LocKwoon.  H.  T.  1787.  K.  B.  1  T.  R.  637. 
th«  proceed .    ^^pplicatiorr  to  enter  judgment  nunc  pro  tunc.     It  appeared  that  aiudsroent 
ings  were    ^^f  ^^^^  obtained  on  an  original  suit  iii  thii  court  in  Hilary  term,  26  Geo  S 
.o.pende4  between  the  parties      In  Easter  term  Tollowing  nn  action  was  brought  by  the 
S     '"te       T?  ^'^f  J"fg"^^"^  <«  ^*»ch  the  defendant  pleaded  nul  tiel  record, 

?ho  e"«tern,s  E^XZ'^^^^^^^  il"^6'"«"^  [^^ '}%  ^^^^^^''^^ ^  ^"^  of  error  was  brought  in  tKe 
and  the  '  ^-^f^^^uer  Chamber;  and  the  defendant  obtained  a  nile  to  stay  nr^eedintf. 
pinintiff  »"  "^e  niean  time.  In  Hilary  term  2G  Geo.  3.  the  defendant  in  error  died  be- 
died  before  \^J^  judgment  was  affirmed;  and  in  Trinity  term  Yollowing  his  attorney  simed 

iJnS"  ieSC" v"^^^^^^  ^TIk""""-  '^^^^^  J"^«"^'"^  '^^  -^  ^i^«  this  term  fo^S 
the  Court  ^sh     {('  T      Tu  "n  '^^  ^*'^^^"*  ^"'^  ^««  0»^*«'"«d- 

Woald  not   ti^rmc:  vhon  ,L  7'^  """^"""^  ^'-''''^'  ^^»^  "^^^'on^  as  it  wos  uo  part  of  the 

Bfterwurd*  ^®""^  ^^"^"  ^^®  proceedings  were  stayed.  P«  ».  «i  *ijo 

oni!^X  heo::Ha"?n^'.^nn''a^         '  ''''^r  "^  ^^^  '^^  ^^  ^'^^^  '--«  -'^^"'^  P« 
h.ve   hU  extcuiion  on  ibo  fi^^^  the  plaintiff  m;.y 

gy^^  on  i!ie  r,r«t  judgruont.     Per  Bailor,  J.,  T.  T.  21  Geo.*  3  it.  B.  1  T.dl 


JUBOMENT.—Pteas^  and  BepKcalton.  5li 

Boiler,  J.     There  13  a  distinction  between  the  cases  where  an  action  isp^mitjadg 
brought  union  a  judgment  in  the  Court  of  Common  Pleas,  and  where  brought  *''•"*  *®  ^ 
upon  ajoaginent  of  this  Court:  in  the  first  case  the  Court  will  not  stay  V^^^unevrct 
ceediDgB  pending  a  writ  of  error,  mthout  the  defendant's  giving  judgment  in  f^i^. 
the  aeoond  action.     But  if  it  be  brought  upbii  a  judgment  in  this  court  these 
terms  make  no  part  of  the  rule;  because  in  general  actions  on  judgments  are 
Texatious,  and  the  plaintiff  might  have  his  execution   on  the  first  judgment. 
The  cases  where  judgment  has  been   pemnitted  to  be  entered  mine  pro  tunc 
hBte  been  where  the  delay  has  proceeded  from  the  act  of  tho  Court. 

(F)  Pleas*  and  repmcations. 
1.  MooRB  r.  B^WMAKER.  T.  T.  1816,  C.  P.  2  Marsh,  392.     Hayward  v. 

RiBBANs.  M.  T.    1803.  K.  B.  4  East,  311. 
In  action  bjthe  assignee  of  a  repliven  bond  against  (he  surety,  the  decla-No  matins' 
ration  alleges  that  a  return  of  the  goods  was  adjudged,  but  to  that  the  plaintifi*^^  .^^^f**^.* 
in  replevin  did  not  make,  return.     The  defendant  pleads  :    1st.  That  the  judg-  ^  ,„ierior 
meni  was  obtained  by  the  plaintifiT  6y  fraud  in  collusion  with  S.     2ndly .   That  ^^  ^  j^^ 
before  judgment  obtained,  all  matters  in  difference  between  the  plaintiff  and  nieot  can 
S*.  were  referred  to  arbitration,  pending  which  proceedings  were  stayed.     It  be  plM<M, 
was  held  that  the  first  plea,  not  stating  that  the  judgment  was  obtained  for  the 
iwrpose  of  defrauding  the  sureties,  was  no  answer  to  the  action;  and  that  the  ^ 
vecood  plea  was  bad,  since  the  reference  was  as  much  for  the  benefit  of  the 
gureties  as  of  the  principal,  and  therefore  no  prejudice  could  arise  to  them 
firoffi  the  delay. 
2.  Scott  r.  Pbacoc».  M.  T.  1691.  K.  B.  1  Salk.  271;  Ss  C.   Lutw.  641.      [  699  ] 
To  a  sctrs  facias  quare  fxeculiomm  non,  upon  a  judgment,  the  defendant  ^  ^^^  ho 
pleaded  that  he  was  formerly  taken  in  execution  upon  the  same  judgment,  and  ^*  been^ 
the  sheriflT suffered  him  (o  escape;  to  which   escape  the  piaintiflf  then  an^ecation  an' 
there  consented.     8ed  turn  allotaiar;  for  the  assent  subsequent  will  not  make  jera  eapl 
H  an  escape  with  the  consent  of  the  plaintiff;  and,  therefore,  he  has  either  his  as  ad  lat'^ 
remedy  against  the  sheriff,  or  may  retake  the  party.  faeiet^ 

3.  WiLLAUME  V.  Gorges.  H.  T.  1808.  Ni  P.  1   Campb.217.  **•*«• 

Issue  out  of  Chancery,  to  try  whether  there  was  an;*  thing  due  upon  a  judg^ ''''!'•  JJ*!** 
nent  entered  up  of  Hilary  term,  1769,  to  receive  the  payment  of  an  annuity.  ^g,J,'],\nce 
The  circumstances  given  in  evidence  to  rebut  the  presumption  of  satisfaction  \^  jg^^   ' 
from  lapse  of  time  were,  that  the  person  who  was  the  grantor  of  the  annuity  mont  was 
•nddefbndant  in  the  judgment,  »aon  after  1709,  lefl  the  country  from  the  de- obtained, 
ranged  state  of  his  Hfiairs;  thet  in  1776  he  executed  a  trust  deed  at  Calais,  "ixl  np*^ 
in  which  the  grantee^s  name  appeared  as  a  creditor;  tbat  he  revisited  Eng-  „,"JJ,7of  Sio 
land  at  intervals  under  different  feieoed  names^  that  he  died  in  London  under  ^^y^^^^ 
«  feigned  name  in  1797;  and  that  in  the  opinion  of  his  most  intimates  friends,  of  the  debt 
in  the  interval  from  1776  to  his  death,  he  never  had  the  means  of  satisfying  daring  that 
the  judgment  in  question.  "  But  there  was  no  proof  of  any  payment  or  of  any  interval, 
fK>rt  of  acknowledgment  subsequent  to  the  year  1776.  Ulimc^iit  * 

Lord  Ellenborough,  thought  that,  under  these  circumstances,  the  «nf«""®nce  "J^^^^p 
to  be  drawn  from  lapse  of  time  was  not  rebutted,  and  directed  the  jury  to  pre-  tion  totop 
Mime  that' the  judgment  had  been  discharged  by  being  paid  off  or  released,      port  a  plen 
'4.  Sandford  v.  Rogers.  H.  T.  1760.  K.  B.  2  Wills.  114.  of  judg 

This  was  an  action  upon  the  case  upon  promises.     The  defendant  pleaded  "j^"'- 
a  recovery  ki  B.  R.  in  bar;  the  plaintiff  replied  nnf  tiel  record,  and  hocparalus  ^^^JJ^  j,  * 
€tt  iferificare;  and  the  defendant  demurred,  and  showed  for  special  cause  that  traveraedin 
the  averment  in  the  replication  was  ill.     It  was  tor  the  defendant  .insisted  that,  the  plea,  it 
when  the  pUintiS*  had  replied  nulliel  record,  there  was  a  complete  issue  join- should  not 

♦  JVi*/  ttel  record  »  ihe  proper  plea  to  an  Action  on  a  jad^ment  wljen  there  U  either  no  *"  ^^\!^A^if^ 
record,  or  where  ihere  is  a  Tnmnce  In  the  statement  of  it;  Corn.  Dig.  Pleader,  2.  W.  18,  f!?"^__-,_„ 
mad  tit.    Record  C;  2  Stra.  1 171;  1  3rtand.  92-.  n.  S;  S  Mod.  4i:      mi   debit  is  insoffi-  j"*   2|l",7 
«ient,  and  b'ad  on  demurrer;  hot  even  the  former  plen  U  only  avai1«l)le  when  it  w  the  de-    ^  * 
fendaBt*a*  iTifentiun  to  di:<pute  the  erMtence    of  the  record,  ns  fltaied   in  the  declaration. 
Hence  mntiibVJ^In discharge;  as  payment  of  dohl  levied  by  fieri  facias ^  by  elegit,  er  de- 
fendant tnken  nnder  a  capias  ad  satisfaeiendum^  4  Leon.    194;  Sac.    128;  Cro.  Cats 
488;  GlifL  «T5)  ralease^  Bm.  Ab.  lii.  Kdeaee,  mak  be  |»lei(M  ^1^^^'   " 


t!4  JUD6MENT.^-..&iiofir  on.  "^ 

•ll«ge  Uhu  ed,  and  that  it  ought  to  have  been  concluded  with  giving  a  day  to  the  iMbi* 
Ibera  if  no  d ant  to  produce  the  record,  and  not  with  an  averment;  and  tbia  being  abowa 
Md  ^7^  ^^^  cause  of  demurrer,  the  leplication  is  bad;  and  to  prove  tbis^  eited  1  Itaraea 
^Dclii!d«  ^'^^  ^°^  Cooke's  Practice  in  G.  B.  56,  as  directly  in  point,  and  aaid,  thai 
whhmT«ri  unnecessary  prolixity  in  pleadings  was  to  he  discountenanced;  that  this  ves 
fieation  and  the  same  thing,  ineifect,  as  if  a  defendant  was  to  plead  the  general  iaaee  ne4 
prayer  of    conclude  with  an  averment  of.  going  to  the  country. 

jadgmaat.        The  Court  (ab3en/e  C.  J.)  were  of  opinion  that  the  replication  was  retf 

well,  especially  as  this  was  a  record  o(  another  Court;  and  aeemed  to  thialk 

r  'rnn  i  that  either  way  was  well  enough. — Judgment  for  the  plaintiff. 

I  '"^  J  5.  Collins  v.  Mathew.  M.  T  1804,  K.  B.  5  East;  473;  S.  C.  2  Smith,S5, 

Declaration  by  original  in  debt  on  a  judgment  in  the  Court  of  Exchequer 

Aad  if  an  in  Ireland.     Whereas  the  plaintiff  heretofore,  to  wit,  in  Hilary  term,  44  Geo, 

aeiioa  be    3.  in  the  court  of  our  said  lord  the  King,  of  his  Exchequer,  then  and  there  hoi- 

h^*8'>^       den  before  the  barons  of  our  said  lord  the  King,  of  his  said  Exchequer  at  JDuh* 

jwiiriiieiit    ''"  ^^  ^"  Ireland,  in.  consideration  of  the  said  court,  rpeovered  against  the  said 

in  freiand,  Francis,  Lord  Viscount  Mathew,  as  well  as  certain  debts  of  /.    sterHeg 

Ike  plea  of  money,  being  Irish  currency,  as  509.  2d.,  being  of  currency  aforeaaid^   whiok 

nul  Hel  re  were  then  ami  there  adjudged  to  the  said  plaintiff,  with  his  assent,  es  Well  Ibr 

'^''i'!i°'^  his  damages  which   he   had  ausfained  on  occasion  •  of  detabiin^  Ihal  debt*  a« 

the  CO     '^  ^^^  ^^  costs  and  charges  &c. ;  whereof  the  said  Francis  Lord  Viacottnt  Mai- 

i»  thew  is  convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  Ibe 

said  Court  of  our  sai(i  lord  the  King,  of  hta  Exchequer  at  Dublin  in  Ireland 

aforesaid,  more  fully  appears,  to  wit,  at  Westminster,  whicb  aaid  jodgmeol 

■till  remains  in  the  Court  of  Dublin  in  Ireland,  in  its  full  force,  &.Ci  whefeby 

an  action  had  accrued  &c.     Plea. — That  there  is  no  such  retord  of  the  aaMl 

aupposed  judgment  in  the  said  declaration  mentioned  remaining  in  bia  aaid 

Majesty's  Court  of  Exchequer  at  Dublin  in  Ireland  aforesaid,  as,  &e.«  and 

this  he  the  defendant  ia  ready  to  verify;  wherefore  &c.     Demurrer  with  oavae 

that  the  plea  of  nu/  tiel  record  is  not  pleadable  to  an  action  of  debt  or  a  ibretgp 

judgment;  or  if  pleaded  at  all,  it  ought  not  to  have  concluded  to  the  country, 

~  &c.  but  with  a  verification,  &c.     Joined  in  Demurrer,  ^c. 

Lord  Ellenborough  C,  J.  It  is  true  that  this  is  in  fact  matter  of  reeord,  b«t 
it  ia  not  in  the  power  of  the  Court  to  have  it  proved  by  inapectioa  of  the  rec* 
erd  in  the  usual  way;  we  cannot  obtain  it  by  mittinwa  or  any  other  precesa;  it 
ia  therefore  to  be  proved  only  by  an  examined  copy,  aa  matter  inpak^  not  ev^u 
the  aelection  of  a  particular  fact,  this  being  the  single  fact  alleged  aa  a  gfeuod 
for  the  action,  the  plea  should  have  concluded  to  the  -country.  .  But  whethev 
that  be  so  or  not,  nul  iiel  cannot  be  pleaded  to  this  Judgment. 
6.  HuBBET  V.  Weymouth.  E.  T.  1779.  K.  B.  2  Bla.  Rep.  816.  BiMOir  r. 

Nbal.  T,  T.  1767;  K.  B.  2  Wils.  74.  catdra. 
Tb«  plea  of     It  waa  moved  to  set  aaido  a  replication  of  nu/  tiel  rtc»rdy  put  ia  to  a  plea  of 
nuttiei  re  judgment  in  another  court  for  want  of  a  Serjeant's  hand,  the  plea  having  beeo 
^^Ir^  signed  by  aserjeant.     And  he  cited  Simpson  and  Neale,  2  Wiks.  74.  tn  peinl. 
^  »    mga      p^  Q^^^     Notwithstanding  the  case  in  Wilson,  we  are  all  of  opinion,  that 
the  plea  of  n\d  tid  record  need  not  have  a  Serjeant's  hand,  either  in  point 
of  reason  or  of  usage.     The  rule,  therefore,  must  be  discharged;  and  as  Cox, 
the  defendant's  attorney,  has  been  guilty  of  a  trick,  and  has  now  moved  the 
Court  to  give  efficacy  to  that  trick,  even  after  he  had  varied  all  objectiona  bf 
\  '^'  ]  paying  (or  the  issue;  it-must,  therefore  be  discharged  with  coats. 

(H)  EVZDEKCB.  t 

*  It  ■hoold  t»o  delivered  iind  not  filed. 

t  When  the  existence  of  a  jadgment  ie  pat  in  is^ae,  upon  n  plea  or  replieaiioa  of  mil 
Hel  record,  it  most  be  proved  bjr  the  prodantion  of  the  record  ifielf,  which  is  ioepeeied 
by  the  Coorl  wherein  it  is,  if  il  be  a  record  of  the  wime  court;  or  if  of  a  dilTerenl  coert* 
a  certiorari  must  be  sned  out  for  bringing  it  in.  And  if  it  be  a  record  of  an  inferior  eoart,  iha 
certiorari  may  be  iasoed  oat  of  the  superior  one;  bat  if  it  be  of  a  superior  coart,  or  eoart 
(»r  e<|aal  jurisdiction,  there  is  no  way  to  have  it  but  by  certiorari  and  mittimue  oat  o# 
Chancery.  When  the  exiMeaco  of  a  jadgmaiit.  however,  is  not  denied*  bat  it  is  aioralj 
Stated  by  way  of  indaceoMoi  ig  tbo  actififi,  j^r  wanted  to  prove  the  laet  of  lbs  raaevefjF«  % 


(I)  JupdHENT.* 
*     :  (J)  Co8T8.t  [  '^02  3 

t.  AitiMSTRONO  ▼«  Poller.  H.  T.  1819.  K.  B.  1  Ghtt.  Rep.  190. 
•  TIm  plaintiffcoffliiieAced  anaottoQ  in  the  Common  Pleas.     In  thiCt  action,  Since  tha 
after  ju^^ment  iigainat  the  principal,  the  plaintiflT  proceeded   by  scire  facioM^^^^*  ^ 
agafnst  the  defhndanta  as  bail  on  their  recognisances,  and   obtained  judgment  ^|^  irreiu* 
a^insC  them  by  default.'    He  then  arresteii  the  defendant  in  an  action  of  debt  far  to  st^ 
M  thU<$odft  oit  that  judgment  agains  tthe  bail;  and  in  Michaelmas  term  last,  jod^ment, 
olHalned  jmtgmeat  on  demurrer;  and  taxed  coats  without  applying  to  the  Court  bd<^  ^1^* 
for  costs  under  the  49  Cieo.  3.  c.  46.  and  in  the  vacation  took  the  defendants'.''^  ?*^* 
in  execution  under  a  capias  nd  satisfaciendum  for  the  debt  and  costa.     The  ^^*  ^-^^ 
defendant  on  a  foraier  day  in  thi«f  term  moved,  on  an  affidavit,  atating  these  ^^  i^^^  of 
circumstances,  for  M  rule  nisi  to  set  aside  the  judgment  and  execution;  and  that  thb  Coaft 
he  should  be  discharged  out  of  custody  on  the  ground  of  such  irregularity  in  or  a  jod^ 
■igning  jndgmeni  for  coats  without  the  leave  of  the  Court.      "  '"  ■■  ^^iIT* 

Per  Cur,  There  is  no  ground  for  supposing  that  these  defendants  have^"^*.^^^ 
been  wilfully  oppressed.  With  respect  to  the  original  proceedings  in  the^ 
Common  Pleas,  nothing  could  be  more  natural  than  the  proceedings  should 
be  taken  into  the  court  in  which  the  recognisance  of  bail  were  given;  and  it 
could  not  l>e  supposed  at  the  time  that  there  would  bo  any  necessity  of  pro- 
ceeding against  the  bodies  of  tK^  bail,  because  there  was  fair  reason  to  (hink 
that  they  had  property  enough  to  answer  the  judgment;  but  when  it  was  found 
necessary  to  obtain  judgment,  so  as  to  issue  execution  agpinst  tfre  bodies  iiff 
this  court,  they  had  a  right  to  hold  the  defendants  to  bail.  There  is  nothing 
oppressive  in  thet.     Hete  they  odrtaiqly  have  taken  their  judgment  for  costs 

•worn  copy   of  it  will  be  naffieient  evidence  for  a  jory;  nee  Peik's  Evtd.  2  EiKt.  29;  and 
it  may  be  proved  as  oiher  tranacripts,  by  a  witness  who  h'as  compared  the  copy,  line   for 
lino,  wiih  the  original,  or  has  eiamined  the  copy  while  another  person  read   the  original f 
BOO  1  Caaipb.  469.  471,  in  notis;  2  Taunt.  52;  Phil.  Evid.  4th  Edit.  387.     But  no  eopj 
ot  that  BO  examiDed,  however  aathenticatej},  is  frdmitted;  see  Gilb.  Evid.  9.     And  it  is  ne- 
ceaaary  that  the  record  should  be  drawn  up  in  foroi  before  a  copy  of  it  is  given  in  evidence; 
for  though,  by  the  practice  of  the  Coarts  at  Westminster,  the  party  may  take  oat  execo- 
tion  immediately  after  the  judgment  is  signed  by  the  proper  officer,  yet  it  is  not  a  perfect  . 
aad  pomaaent  record  till  the  roll  is  brought  into  conrt,  and  filed;  Gilb.  Evid.  22.     A  jadg* 
qiaat  paper,  thererinre,  signed  bj  the  officer,  is  not  evidence  of  a  jnd'^ment;  see  Bull   Ni. 
Pri.  228;'noda  verdict  will  not  be  adi^iittud  in  evidence  without  also  a  producing  copy  of  tha 
judgment  founded  thereon.     The  production  otibepostea  alone  is  not  soflicient,  for  it  may' 
happen  th.it  rhe  judgment  was  arrested,  or  a  new  trial  granted;  see  Bnl.  N,  P.  284;  Willes, 
9ft7,  Rdl  this  role  will  not  apply  to  the  case  of  a  verdict  on  an  issue  directed  ont  of  Chancery, 
as  it^is  notosaal  to  enter  np.  judgment  in  such  case,  and  therefore  the  decrjeo  of  the  eoart 
mast  be  shown,  Wfileb   WUI  be  a  sufficient  proof  that  the  verdict   was  satisfactory,   and^ 
■taods  ia  force;  see  Boll.  N.  P.  234;  and  see  Phil.  Ev  d.  4th  Edit.  3S9.  90.     And   though 
the  Nisi  Pria^  record,  with  the postea  endorsed  thereon,  is  not  evidence  of  the  verdict,   it 
is  sufficient  to  prove  that  the  cause  crime  ou  to  be   tried  (see  1  Str.  162;  Willes  868.)  oa 
the  day  of  trial;  6  Esp.  Rep.  80.  88;  9  Price,  359.     It  is  ntso  s  rule  that  when,  by  the 
praetiee  of  the  court,  the  minutes  are  considered  as  the  judgment  itself,  and  it  is  not  usual 
to  naka  aay  fortbfer  entry,  copies  of  such  minutes  may  be  given  in  evidence,  as  is  aiwaya 
doae  in  the  ease  of  minutes  in  the  House  of^  Lords,  of  the  judgment   given  by   tii«m  on 
an  appeal  frott)  ihe  Conrt  of  Chancery;  Cowp.  17;  Peak's  Evid.  2d.  Edit.  84;  and  thongh 
copies  of  judgments  must  in  general  be  stamped,  yet  it  hns  been  holden,  that  no  stamp   is  * 
necessary  on  a  copv  of  the  minutes  of  a  judgment  in  tho  House  of  Lords;  Cowp.  17.  In  . 
order  to  prove  the  proceedings  in  a  county  court,  couYt  baron,  or  other  inferior  coort  not  of 
raoord,  tne  general 'pfacciee  has  been  to  produce  the  book  containing  the  original   roinotee 
af  fuoh  proceediagVt  ns  well  those  previous  to  ilie  judgment  as  the  judgment  itself;  Coau 
Dig.  tit.- Evidence,   C;  and  2  Stark.  N.  P.  b.  78.  for  in  the  ease  of  all  inferior  jurisdic- 
lionsit  must  be  shown  that  the  proceedings  are  regular.     And  as  ft  is  not  usual  to  draw  up 
such  judgments  in  form,  this  evidence  has  been  deemed  sufficient  to  support  an  action  on  n' 
judgment  of  the  cotihty   court,  Chandeler  v.  Roberts,  cited  Tidd,  978;  or  to   procure  the 
proceedings  on  a  foroijgh  attachment  in  the  Mayor's  Court  of  London;  2  Blao.  Rep.  886  ; 
Paak'rEvid.  2d.  Edit.  74,  76. 

*  As  an  action  of  debt  is  the  only  remedy  that  can  be   adopted.     The  judgment  ia  of 
aaarse final;  see  ante,  tit.  Debt,  Action  of. 

- 1  By  ihe  48  Geo.  S.  c  40.  a.  4.  it  is  enacted,  that  thepl^iotifT  shall  not  recover,  or  ba 
aaHtled  to  aay  costs  of  ^att,  unless  the  court  in  which  saeb  aclidfi  abalf  be  brooQlit,-ar 
sona  jadgo  of  the  eoart,  shall  otherwise  order. 


5ie  JUDGMENT.— Catfe. 

without  jidopting  that  step,  whic^h  by  the  provision  of  the  43  Geo,  9.  e.  4B» 
ought  to  have  heen  adopted;  and  by  those  means  they  have  forced  the  do* 
fendants  to  make  the  rippli^ation  in  question,  and,  therefore,  the  defeadaalo 
hre  entitled  to  the  costs  of  this  application;  see  1  East,  404;  hut  ioasvocii 
iks  it  is  most  probable,  that  if  the  court  bad  been  applied  to,  there. would  be  ft 
ground  for  giving  the  plainliff  the  costs  of  this  proceeding,  he  may  i^Qw  have 
the  option  to  rediice  the  judgment  to  the  sum  of  951;  which  is  now  claimed,  or 
we  will  now  enlarge  this  rule  to  give  him  an  opportOnity  of  applying  for 
his  costs;  or  if  in  the  mean  time  the  95/.  i^  paid,  the  defandaots  may  be  dia^ 
Bat  tiM       cha^ffed  out  of  custody.     At  all  events,  the  plaintiff  muftt  pay  the  co«s  of  this 

"b  anVcUon  2,  Bennett  v.  JVeale.  T.  T.  18 11 .  K.  B.  14  East,  343. 

brooglit  by  The  present  plaintiff  having  obtained  judgment  ol  nonsuit  .in. a  fonnerac- 
the  ddfeod  tion,  brought  against  hirii  by  Neate,  the  taxed  costs  of  which  judgment  were 
ant  to  re  Q/.  3^.^  brought  this  action  on  the  judgment  to  recover  that  amount;  where- 
eoxer  the  ^^^^  Espinasde  moved  upon  the  stat.  43  Geo.  3.  c.  46.  s.  4.  fof  a  rule,  calling 
r^703  ^  upon  the  plaintiff  to  show  cause  why,  upon  payroelit  of  that  sum,  thd  proceed- 
!iid«mentof'"S^  should  not  be  stayed  without  costs;, the  clause  directing,  that  in  ail  ac*^ 
nonsuit,  bat  ^^^"^  which  shall  be  brought  upon  any.  judgment  recovered  in  England  or  Ire- 
only  to  judg  land,  the  plaintiff  io  such  i&ction  on  the  judgment  sh.all  not  recover  or  be  enli- 
nient  recov  lied  to  any  costs  of  suit,  unless  the  Court  in  which  silch  action  on  the  jodg- 
*i^  ^«p  P^^^^  shall  be  brought,  or  8om<3  judge  of  the  same  court,  shall  authorise  or 
^nd^where  ^^^^^'  -^°^  ^h'^)  ^^  w^^  was  the  first  application  on  this  clause  of  the  act, 
ndefendiint  ^"^  ^^^  Court,  on  reading  the  clause,  and  comparing  it  with  the  preceding  and 
against  subsequent  clauses,  were  of  dpinion.thi^t  it  extended  only  to  judgments  recoiv- 
whom  jodg  ^ed  by  plaintiffs,  and  not  to  a  judgment  of  nonsuit;  and,  therefore,  refused 
mem  had    jhe  rule. 

edrsMd'"*  ^    Garnwell  v.  Barber.  M.  T.  1813.  C  P,  5  Taunt  204; 

oat  a  writ       -^  ^^^®  ^^^  been  obtained  in  pursuance  of  the  discretion  given  to  the  Court 
of  error, 
and  to  an 


b^  the  statute  43  Geo.  3..c.  46.  s.  4.,  a  rule  nm,  that  the  prothonotary  might 
(ax  the  plai/itiff's  costs  for^him  in  this  action,  which  was  debt  on  a  judgment 


action  on  commenced  after  the  defendant  had  brought  error  in  the  King's  Bench  to ., 
the  jadg  verse  the  same  judgment.'  The  defendant  had  not  been  arrested  in  the  oth 
^^nu/  (itf/ ^'°^'  action,  but  in  this  he  was  arrested.  The  defendant  had  pleaded  wd  6el 
feeord,  the  record,  whence  it  might  be  infered  that  the  only  purpose  of  the  VrH  of  error 
Coort  of  C.  ^as  delay.  Heal  h,  J.  The  defendant  might  have  moved  to  stay  proceedings  , 
P.  allowed  but  instead  of  that  he  pleads  ntei  M  record;  the  plaintiff  ought  to  have  hie 
the  plaintiff  coste  in  this  case. 

STea^tUm  ^-  ^^^"^  v.SiLLETO.  T.  T.  1819.  K,  B.  1  Chit.  Rep.  473. 

apon  the  ..  -^  ^"^®  ^^  obtained,  calling  on  the  plaintiff  to  show  cause  why  the  defend- 
judgment.*  ant  should  not.be  at  liberty  to  pay  the  sum  of  1006/.  into  court,  the  amount  of 
And  in  an  debt  jn  this  case,  without  costs;  or  why  upon  such  payment,  all  further  pro- 
action  on  a  ceedinga  should  not  be  stayed  and  satisfaction  entered  on. the  rolls,  under  the 
the  lane*'  ^^^^^^*'*?  ^^^•'cumstances:  This  was  an  actidn  of  debt  upotfa  judgnieqt  for  the 
Court  refaa?*^"*  ^^  ^^^^'*  which  was  cpmposed  plirtly  of  an  oriffihfl^  demaiid;  bearing 
ed  to  stay  interest  under  an  agpeenient  between  the  parties,  ana  the  reciraiiidef  of  \h€ 
proceed  ^  money  due  upon  simple  contract.  The  defendant  was  willing  to  pay  the  sum 
logs  on  pay  thus  mentioned,  but  the  plaintiff  refused  to  accept  it  without  interest  upon  thai 
deU  ^ith**  *^*'*  ^^  ^^^  demand  in  respect  of  which  interest  was  payable.  The  queatien- 
out  costs  ^^^'  ^^^^Ih^r  tinder  these  circumstances  the  defendant  was  at  liberty  to  pay  tlie 
where  *  money  into  court  without  cosfi^  under  the  43  Geo.  3.  c.  46,8.  4? 
there  was  P^r  Cur,  With  respect  to  the  first  ground  of  this  application  there  appears 
probable,  to  be  no  authority.  The  4th  section  of  the  43  Geo.  3.  c.  46.  is  not  compulsof 
gronnd  for  jy  on  the  Court,  the  words  beirtg  "  unless  the  Court  shall  otherwise  order.** 
alM>  chirm   '^'^®  circumstances  at  present  disclosed  afford  no  ground  for  making  such  ad 

ing  interest     •  g^  where  recognizances  of  bail  were  taken  in   the  C.  P.  and  bail   was  aaed    in  that 
-^^^w       ^'^^  ^^  JQdgment,  but  bavinj{  nq  property,  actions  were  broogbt  on  the  jadgmeai  ia  K.  B« 
tb«  debt.     '^  order  to  take  their  persoos^  easts  wsrs  allowed  by   the  Coort  nunc  fro  tmnt\  1  CMS 
Hep.  190. 


JUDGMXNT-'Hat  lo  HU  ^ttiet.  /       BIT 

orAdr.  WMh  roi^t  to  the  second  poiot  it  is  said,  because  the  plaintiff  is  not  [  704  \ 
entitled  to  interest  on  the  vfaole  of  the  debt,  he  is  not  entitled  to  interest  on 
nart.  '  There  is  no  rule  oflaw  that  we  are  aware  of  to  support  this  proposition. 
In  the  case  of  Lee  ▼.  Lingard,  which  has  been  cited,  it  does  not  appear  that 
the  pUi^tiff  vrnB  entitled  to  go  for  interst,  but  here  there  is  an  express  ai^ree- 
meat  ibr  interest  on  part  of  the  debt.  The  case  of  filackmoor  v.  Flerayng  is 
no  authority  upon  this  question.  Unless  there  is  some  general  rule  establish- 
ed, the  Court  conhot  see  how  it  can  accede  to  this  motion,  because  if  it  were 
so,  to  do  it  would  exclude  the  consideration  of  the  question,  whether  the  In  an  actioa' 
ptatntiil  is  or  is  not  entitled  to  interest  ?  ^[Mhe*d? 

XVir.   RELATlVfe  TO  CONCLUSIVENESS  OP  A  JUDGMENT  j^^J^Jh^ 
IH  SUBSEQUENT  PROCEEDINGS  FOR  THE  SAME  CAUSE  pieid  a 

OF  ACTION.*  jadgroeot 

(A)  As  REGIRDS  THE  PARTIES.  recovcrad, 

1.  Bird  v.  Ranvkl.  M.  T;  1762.  K.  B.  3  Burr.  1363.  eTidenVe  "" 
Lord  Mansfield'     In  an  action  of  aisumpsii,  the  defendant  may  either  plead  „„^y  ||,^ 

c  judgment  recovered,  or  gi?e  it  in  evidence  under  the  general  issue.  geoeral  is 

2.  AsLiw  r.  Parkiw.  M.  t,  1758.  K.  B.  2  Burr.  666.  aoe. 
Thill  was  an  action  of  trespass  for  the  mesne  profits  of  a  house  in  Sheffield,    [  705  j 

in  Yorkshire,  brought  in  the  name  of  the  lessee  or  nominal  plaintiff'  in  eject- *n  ""^  "^ 
men,  against  the  tenant  in  possession,  after  judgment  obtained  against  the  *^^"^  ^^^ '•• 
casual  ejector  by  default.     The  costs  of  the  ejectment  were  also  included  and  I^Teane^iro 
inserted  in  the  declaration;  as  consequential  damages  of  the  trespass  therem  fit»,  ih« 
complained  of.     On  the  trial  of  this  cause,  the  plaintiff"  gave  in  evidence  the  jod^ment 

\  .  m  eject 

•  II »  «  ssMral  onaaipU  that  a  trassaolion  betwean  two  parliea  in  jadicial  proceedings  naenl  i.  con 
•nbft  Mt  lo^a  biadiiic  •pon  a  third;  for  it  woold  be  unjust  to  bind  any  person  who  could  clntivcf 
St  bs  silmittad  to  inJiia  a  defence,  or  to  examiae  wilnewes.  or  to  appeal  from  a  judgment 
which  ha  mi^ht  think  erroneous.    Henco  ll.o  deposition  of  ^T^^^'f » J"   'JfJ^*' ^;;'"^^^^ 
proof  of  a  f?ct,  the  verdict  of  a  jury  finding  a  fact,  or  the  judgnncnt  of  the  Court  on   facta 
E2«d,  aUhoagh  aTidence  against  the  parties  and  all  claiming  under  tbem.  «/«  7* '7;"«6? 
ts  beaitfdto  tha  nr^diae  %(  attaiigaia;  »ee  Duchess  of  Kingston's  case,  11  State  Tr.  261. 
Te  !«•  «iiana  rSe  thare  tra  some  exceptions,  founded  upon  particular  reasons  which  will 
bTsSJefhareafter.  But  although  justice  requires  that^lhird  persons,  who  had  ?o  opportunity 
of  axamininc  wilneasas  in  a  sSit.  or  of  making  a  defence,  should  not  be  prejudiced  by  the 
^IrdfctT  SSgment.  it  is  on  the  other  hand  equally  just  that  the  parties  Joj^e  sort  shouW  be 
be  subieci  to  SdiiTei^nt  rule.  From  the  Tarieiy  orcasee,  said  Chief  Justice  De  Grey,  in  de- 
ni^ntK^^  in  the  case  of  the  Duchess  of  Kiiigrton.  relative  to  judgment 

wLriivrtTn  s^^^^^     in  ci^il  .nito-  it  seems  to  follow  a.  generally  true,  that  the  judgment 
^  a  a'oa^of  clncu^^^^^  jurisdiction  directly  upon  the  point,  is  a  plea,  or  bar.  asu^vidence 
•oocl^'e  between  thesaie  parties,  upon  the  same  matter  directly  in  question   in  another, 
r«r  !teD«c3of  Klng^  U  State  Tr.  261    A  parly  m*y  be  e.«opped  ^y  a  ^er- 

d?ct  on  record;  as  in  an  aStion  of  trespass,  if  the  defendant  prescribes  f^^  ^o"""^?;  *"^  |J« 
oblstHT  travsM  the  prescrimion,  thrdefendant  may  say  that,  m  a  former  -ciion  by  the 
£^^  «J^^hnefendant.  thi  same  presciiption  was  found  against  the  pla.niiff:  see  1 
Sl!i  «?n^i.m^/Mo«^^         8  East.  %54.  866.    The  authority  of  a  former  adjad.caiioa 

TOLXI.  «* 


Qlft  JUDGMENT.— CmcMmot^. 

joigtherd  fn  ejectment,  the  writ  of  posseomon  with  the  retuni  ofeMMmill^ 

tfd  it,  the  defendant's  occupation  of  the  premises,  the  value  oCtbenK  during.  tiM 
UoiR  (which  was  proved  to  be  '20L)  and  the  costs  of  the  ejectnient  (amoontia^ 
to  I2i.  more.)  On  the  part  of  the  defendant,  it*  was  objected  that  aatbe  ja^-- 
ment  in  the  ejectment  was  by  default  against  the  casnal  ejec^pr,  tbi^aetioct 
could  not  be  legally  maintained  in  the  name  of  the  nominal  plaintiff,  but  ot^bt 
to  have  been  brought  by  the  plaintiff's  lessor,  and  ought  to  hare  proved  th» 
plaintiff  to -have  been  in  possession  when  the  defendant  committed  the  traspaas 
for  which fhe  action  is  brought.  Upon  principle.  Lord  Mansfield,  G.  J.  said 
he  was  clearly  of  opinion  against  the  objection  on  the  trial,  without  hearing 
the  counsel  for  the  plaintiff.  But  as  authorities  were  then  referred  to,  and  as 
the  point  related  to  the  effect  of  thai  proceeding  which  is  now  aimosi  the  only 
remedy  io  practice  for  recovering  land  wrongfully  withheld^  hie  thoaght  ft  of 
great  consequence  that  the  matter  should  be  considered  by  alt  the  judges . — 
He  therefore  reserved  the  case,  declaring  he  did  it  with  that  view,  and  that  he 
would'  endeavour  to  get  their  opinion  without  any  delay  or  expense  to  the  par- 
ties. Air  the  judges  are  unanimously  of  opinion  that  the  nominal* piaiatiff  and 
the  casual  ejector,  are  judicially  to  be  considered  as  the  fictitious  fbrra.o£an  ac- 
tion really  brought  by  the  lessor  of  the  plaintiff*  against  the  tenant  in  posseBsion, 
invented  under  the  controul  and  power  of  tbe^  Court,  for  the  advancement  of 
justice  in  many  respects,  and  to  force  the  parties  to  go  to  trial  on  the  meritSy 
without  being  entangled  in  the  nicety  of  pleadings  on  either  side;  that  the  lea- 
sor  of  the  plaintiff*,  and  the  tenant  in  possession,  are  substanliatty,  and  !» truth 
the  parties,  and  the  only  parties  to  the  suit.  The  tenant  in  possession,  arasl 
be  duljr  served,  and  if  he  is  not  he  has  a  right  to  set  aside  the  judgment.  If 
.  afler  he  is  duly  served  he  does  not  appear,  but  lets  judgment  go  by  default, 

such  judgment  is  carried  into  execution  against  him  by  a  writ  of  poasasaioa. 
That  there  is  no  distibction  between  a  judgment  in*  ej[ectment  upon  a  vafdict, 
and  a  judgment  by  default.  In  the  first  case,  the  nght  of  the  plamttfi^is  trieit 
t  '^^  I  and  determined  against  the  defendant,  in  the  last  case  it  is  confessed.  An  ac- 
tion for  the  mesne  is  consequential  by  the  lessor  of  the  plaintiff*  in  his  own 
name,  or  in  the  name  of  the  nominal  lessee,  and  in  either  shape  it  is  Ofoally 
his  action.  This  judgment,  like  all  others,  only  concludes  the  parties,  as  to 
the  subject  matter  of  it;  therefore,  beyond  the  time  laid  in  the  demise,  it  proves 
nothing  at  all,  because  beyond  that  time  the  platntiflT  i|«i9  alleged  no  title,  nor 
defendint   ^^"*^  ^®  P"*  '^  P'^*®  •"?•     ^^®  ^*^»  ^'^'  IO^<»l«»n^  »ttd  Hunter  Y.  Braltis^ 

in  an  ao       ^  Campb.  465. 

tiaoofirei  .3.  Evelyn  v.  Han  yes.  Cited  3  Rast^SeS.  H.  T.   WO©.  K.  B. 

paw  plead       This  was  a  second  action  for  obstructing  a  water-course,  triad  before  Lord 

frlh!,\'/"'^  u  ^^''^^  "P^"  *  P*^*  *^^°^*  ^^'^^y^  »"<1  '^^^ro  a  verdict  for  the  plainttff*in  an- 
and  .iye  is  ^**^®'  **^^'^"  brought  against  the  defendant  foe  another  obstruction  to  the  same 
evidence  a  ^^©r-oourse.  was  given  in  evidence.  Lord-  Mansfield  held,  that  the  plaintiff 
verdict  in  ^^^  not  obtained  such  a  determination  of  his  right  by  the  former  vei^tct,  as  the 
the  same  r  WW  considered  as  conclusive.  It  could  only  be  conclusive  upon  the  right,  if 
fn^l?  1  *^  could  have  been  used^  and  were  actually  used  in  pleading,  by  way  of  estop- 
UonZ  f  E!''  ^'".^**  *^  "^^^^  °^*  ^^  '"  ^^^^  <^«^i  »st.  Because  no  issue  was.takeH  in  the 
tween  th4  .^  ^  «ct«on  upon  any  precise  poiat,  which  is  necessary  to  constitute  an  estoppel 
aame  par  thereupon  m  the  second  action.  2ndly.  It  was  not  even  pleaded  by  way  of 
ties,  this  estoppel  in  the  general  aption,*but  only  offbred  as  evidence  on  the  general  is- 
wonld  bo,  sue;  and  m  order  to  be  an  estoppel,  U  must  have  been,  as  already  observed. 
t^Ur  \]^ifJii  T^2  ^y  <^iff«rent  averments.  See  Inoea  v.  Macferlab,  S  Burr. 
right  ta  ihd^\  ^^^-  ^^"^e®^  P<*«*-  ^»^*  M^ey  ^»d  and  received;  2.  H.  BK  414;  X  T,  R. 

■oil  and       ••^^*  *  JiiSp.  ^79. 

freehold        .  4,  Lock  v.  Norbornb,  M.  T.  1807*  K.  B.  3  MoA  148. 

?r«V/^*  i^M^^^^y^^^^^  ^^'  '°  ejectment,  for  lands  in  Wiltshire,  the  case  waa  Ibns: 
Sand  Mary  Philpot,  mthe  year  4078,  made  a.  settlement  bv  lease  and  release  to 
A  jodi  he  wlf  for  life,  then  to  trusteea  to^support  contingent  remainders,  then  to  haf 
ment  in  a  "''^f'  second,  and  third  son^  in  tail  male,  and  then  to  Thomas  Arundel  in  taS 
fqrms^  ae    "i&i^>  with  divers  remaindew  oy^r.^    It  waa  objected  i^  the  trinl  «hat 


les   * 


TUDeMtTNt— ^*  to  Ae  FertUt.  8ft 

M  |i9w«rtoiirake  mich  seUlement,  because  in  the  year  1676,  her  husVand  had  tjon  npoa 
witled  Ide  landa  in  ifaestion  upon  h«r  for'Kfe,  and  upon  the  issue  of  hie  body,  |J)Jjj""J|? 
lus.Mid  IbrimiDt  oF«Bch^«ii«,  then  upon  George  Philpot  in  tail  male,  with  se-  ^^^^.    .^ 
*T«r«l'Tenaioder8ov«r;  therettiainderto  Mary  Phil  pot  in  fee;  proviso,  that  ^^^81  ion, 
^n^m  tlM  leader^  a  guinea  to  George  Philpot  by  the^aid  Mary,  the  limita-ia  evideoco 
^iMH  wto^m  ahovid  be  void;  but  ttea  was  not  assented  to  by  Iho  Court;  for  for  or  a 
if  oacmaB  has  a  title  to  aeveral  lands,  and  he  bring  ejectments  against  sevrt^al  «?^^  P" 
^eliMidaBtf,  and  recover  against  one,  he  shall  not  give  that  verdict  in  evidence  ^^^^^^^     . 
«g«iMt  llie  real,  becaose  the  party  igainat  whom  that  verdict  was  had  may  be  ^j,,  •,;  ^ 
teUeved  against  it  if  it  is  not  good,  but  the  rest  cannot,  though  they  claim  an-  ute,  and 
der  the  tftme  title,  mid  all  make  the^ame  defence;  so  if  two  tenant^  defend  a  privies  in 
tide  IB  ejeetfiient,  and  a  verdict  be  had  against  one  of  them,  it  shall  not  be  read  law,  a* 
agaiMt  the  other,  untesa  by  rate  of  Court.     But  if  an  ancestor  has  a  vofdict  ^^7"^' 
the  heir  may  gtve  it  in  evidence,  lecanse  he  is  privy  to  it,  for  he  who  produ-  ^^^  J^^jj^ 
«eam  vecdict  must  be  either  paKyor  privy  to  it,  and  it  shall  never  be  received  to  the  Hait. 
agaiMl^tffereiitpeMMis,  if  itdotiot  appear  that  they  are  united  irt  interest;    |  7071 
4berefiMre  a  verdict  against  A.  Shtll  never  be  read  against  B;  for  it  may  hap-  ^^  ^^^^^^^ 
|Ma  that  one  did  net  make  a  good  defence,  which  the  other  may  do.  ^        ^i  reniain 

6.  P¥JiR  V.  CiioceH.  M,T,  1700,  N.  P.  1  Ld.  Raym.  7S0,  dembe  lim 

Per  Cmr^     If  several  eetates4i  remainder  be  limited  in  a  deed,  and  one  ofiied  in  a 
ilie  nmainder-meii  obtains  a  verdict  for  him  in  an  action  brought  agamst  him  deed.  «nd 
Ibr  the  sane  land,  that  verdict  may  be  given  in  evidence  for  «he  subsequent  one  o^  in* 
semaiAdefHDaft,  m  an  action  brought  against  him  for  the  same  land,  though  he  ;;;^^„;„ j^ 
^oes  not  claim  any  esUte  under  the  first  remainder-man,  because  they  all  ^^^^^^  a 
claim  under  the  saaae  deed.  verdicu* 

«.  fiBooN«B&  V.  Atktns.  M.  T-.  leftO.  K.  B.    Skin,  16 
In  tiua  case  the  nonsuit  agaiast  Robert  Atkyns,  in  a  former  trial  between  so.^a  judg^ 
tiim  and  Montagoe,  the  late  master,  waa  given  in  evidence,  though  the  coun-  ^^^.^^^  ^^^^ 
--•el  ejected  that  the  master  comes  not  in  ounity,  and  that  there  was  more  gi-^hoo!  m«a  . 
•dreB'in>^Tide«e  hepe  than  Mi  the  fermer  tnal      But  ..  j  terofaho* 

Pembertea,  C.  f.  said,  that  It  successor  comes  in  under  his  Pf^^^^f  «^''' P^fJ.  ^°"  . 
auid  in  like  te  in  heir  and  ancestor.  Speed's  Chronicle  was  given  m  evidence  ^•'^^"g^*'  • 
to  prove  the  death  of  Isabel,  Queen  Dowager  to  Edw.  2  and  though  May-  [;.«  ^^^^^ 
oardaeenedte  oppose  it,  and  Dolbin  said  it  was  done  by  consent ;  X^t  tnoj^,^  ^^^^ 
4)hierJ«slioc  8aid;4ie  knew  not  vAat  better  proof  they  could  have;  and  \'Vai-„d„,i„ed  to 
lup  said,  that  in  the  Lords*  Hous*  it  was  admitted  by  them  for  good  evidence  be^ew^^^ 

MtfhoXKnrflBndgwater'scaae.       .  *    ,  «««    en    o  c,r«    n09    Bull  <>«  H-^^* 

7.  Raxv.  Hebdbk.  K  T.   1699.  K.  B.  And  388;  S.  C.  2  Stra.  II09.  ^""- j^j^f^^^^ 

N.  P.«3l.  2Selw.  1047.  ,       j  r    ;i     f         •**"' 

On  an  information  in  nature  of  a  qtio  trarrawio  against  the  defendant,  m 
baUiffof  Scarboioagh,  he  made  title  as  elected  under  the  bailiffship  of  Ba Uy  informauoa 
.  aiMl  Armstrong;  aninpon  issue  joined,  whether  they  were  bmh fife  o^^ 
cord  of  a  j«d|iUt  of  ouster  i^ainst  them  was  read  m  evidence    and  up^^^^         ^^ 

anotion  for  a7ew  trial,  it  was  held  that  it  was  properly  ^^^^^'^^^^^^  "^J'/I^Hhr^  ^««'^' 
«nd  was  so  done  lately  in  a  trial  at  bar  relating  to  the  corporation  of  Orford, 

and  a  «ew  trial  was  denied.  «  ^      ««.    Tr   i*    >i  t*  u   rqc\   TTiv* 

4J.  Geewi  V.  N«w  RivFit  Co^ANT.  E.T  ^2^l^'^'\^'±,^f'  ^'^ 
MEBSLCT  V.  Orfe.  M.  T.  1780.  K.  B.  2  Doug.  517.  confra 

__    it 
.-^canoo 

That  he  waa  not  interested  in  the  event  of  the  suit,  inasmuch  as  ^^e  verdict ,,  ^f 

could  not  be  given  in  evidencs  in  any  action  which  the  defendants  might  bring  j„dg„,e„,, 
couia  ooi  oe  given  in  «  •  /  :„,«r««icd.  vet  he  was  a  witness  or  evidence 


tasters  ana  employers,  iwr  •ausa^^^  ^ — ^     «        — a  71 

•  So,  liir^r  sgua*  a  \m^.  ii  avid«ca  for  or  sgaint  a  mv«r.looar5  R«.hworth  v.  Coaa-  u«d  la 
I  «r  Fambioka*  Hsid.  472. 


es 


fSO  JUDGMENT.— GonrliMNawit  cf. 

gtrengsn  to  {q  which  a  servant  of  a  tradesman  is  permitted  to  prove  the  detivory  of  goodb. 
the  originftl      p^^  Qur.     The  last  instance  cited  is  an  exception  to  the  general  niie; 


to  provra  *  *  person  is  admitted  to  give  evidence  merely  from  necessity.  But  the  axcep- 
•collateral  ^i^"  ^^^^  ^^^  extend  to  the  two  other  cases  meutiooed  of  the  coachman  and  Um 
face,  or  the  sailor;  the  verdict  against  the  proprietors  of  those  may  be  reapeckhrdky  giwn 
aoiount  of  in  evidence^  in  action  to  be  brought  by  them  against  their  servants,  as  to  the 
damages.*  quantum  of  damages,  though  not  as  to  the  fact  of  the  injury.  So  the  yendiet 
"*      in  this  case  may  be  givep  in  evidence,  in  an  action  by  the  defendants  againat 

the  witness;  and  therefore  he  is  an  incompetent  witness  without  a  releaaaj-^ 

Rule  refused      See  ante  tit.  Estoppel. 
Yet,  it  9.  Whately  v.  Menheiu.  T.  T,  1797.  K.  B,  «  Eap.  flOS. 

MulbHsh^      *As8umpsii  against  the  defendants,  for  goods  sold  and  dei'vered,  dttrfiw 
^rtnership  ^^^^  ^  partners,  with  the  comoion  counts.    Levy,  one  of  the  defendants,  •»• 


between      fered  judgment  to  ^o  by  default;  Menhein^,  the  other  defendant,  pleaded 
two  defend  a8sump$il.     The  object  of  the  present  action  was  to  establish  a  partnerriiip 
ante,  a  ver  tween  the  two  defendants.  Levy  and  Mei^heim,  which  was  admitted  by  tW 
l*'*^^^®^.*'*   former,  but  denied  by  the  latter.     The  caqse  came  on  to  be  heard  in  Seeeoi- 
Sotft  of  a  ^®''>  ^^^^»  ^^^^  ^^^  Court  of  Exchequer  directed  an  issue  to  try  this  qum&^ 
covrt  of  e   ^i^^>  whether  Levy  or  Menheim  had  been  partners  at  any  time,  or  what  time? 
,qaity  to  try  This  issue  was  tried,  and  after  a  long  triaj  there  was  a  verdict  found  thafc  a 
whether      partnership  had  subsisted  between  Menheim  and  Levy,  from  the  Sdtk  of  Snp- 
tnJweTB    ^^^^^^>  1 79 1 ,  to  the  22nd  of  January,  1 793.     Menheim  moved  for  a  new  tfial, 
partnera'on  ^"^  ^^  ^^^  refused.     The  goods  for  which  the  present  action  was  forongbc  i&i 
a  bill  filed   ^^^  furnished  to  Levy  on  the  26th  of  Novemiber,  1792,  during  the  time  whiefc 
by  one  of   it  had  beenT  found  by  the  verdict  that  they  had  been  partners.  In  order,  Iher** 
them  a        fore,  to  establish  tbe  liability  of  Menheim,  on  the  ground  of  a  partneri^^ 
gainst  the    when  the  goods  were  sold,  the  counsel  for  t^e  plaintiff  offered  in  evidence  the 
miasfble  av  ^^^^^^  ^^^^®  verdict  so  given  in  the  Court  of  Exchequer  on  the  issue  direel 
idenceto     ^^''  *^®  purpose,  finding  Menheim  to  be  a  partner  with  Levyy  at  the  time  of 
prove  thB    the  goods  sold.     Lord  Kenyon  said  he  was  of  opinion  that  it  was  admisaible 

goods  sold, 

botli  tka 

been 

.  . r  _^  every  eii- 

deoce  he  could  offer.     Lord  Kenyon  lefl  it,  however,  to  the  jury,  who  fonnd  n 
'       verdict  for  the  plaintiff. 

ra?el,  how       ^^-  ^*"  ^'  London  v.  Clerk^e.  T.  T.  1690.  K,  B.  Carth.  181.'  Bull. 
.ever,  there    _  ^'  *  •  233, 

are  some  In  an  action  on  the  case,  the  plaintiffs  prescribed  to  have  a  farthing  for  every 
excepiiona;  quarter  of  malt  brought  by  any  of  the  west  country  barges  to  London.  Upon 
rianVe  *a  J?  ^!r-^'*  '!?"^  pleaded,  there  was  a  trial  at  bar,  at  which  trial  tlie  plaintiflT 
iodgmini  ^^^^^  *"  evidence  four  several  verdicts  obtained  at  JVwt  Ftius  againaC  fear 
connected  ^^^\  country  malsters;  and  it  was  debated  whether  these  verdicts  ahoald  be 
with  a  CM  admitted  as  evidence  against  the  defendant,,  who  was  not  party  to  thoae  re» 
torn  or  /^*|  cords,  and— Per  Cur.  They  shall  be  given  i^  evidence;  for  it  is  as  reaaonable 
iiL**ai  rIL!u  ^**  '^"'T'^ry  ?e»»°«*  a  stranger  should  be  given  in  evidence  as  paymem  of 
onabTe  to  w®  ^""^^  ^^V^^^  ^^  P'°^^^  *^^  strangers,  which  was  never  yet  doubted.  And 
give  io  evi  ^»«»"fiup<>n  this  evidence  was  admitted;  and 

dence  aver  "^  Holt,  C.  J.  If  a  lord  of  a  manor  claims,  rent  of  bis  tenants  ed  mtipidt^ 
diet  be  num  by  custom,  &c.  and  in  an  action  recovers  against  one  tenant,  that  recove- 
ZZVn!   '"^  .'"'*•''  ^^  ^j""^"  '"  evidence  in  a  like  action  to  be  brought  againat  other  tei^ 

t^o  p  rve  f"  •'''  "r?  '^^  '?^*'"  '''P^''>  ""'^*«  -^^^  defendant  can  show  in  any  case  a  eol- 
the  pay       ^"^*°°  between  the  parlies  in  the  first  action,  &o. 

,^ai;'l?J'^'N.*P^233'  *  "'""^'''  ^"  ^'  ^"^•'^  ""^  ***•  ^'*^^-  ^^P-  Temp.;  Hoh.  1S4^  S.  0.1Wf, 

>tranger.;J       f  And  a  verdict  given  in  an  action  brought  by  ihp  carrier  of  goodK  delifa,^  to  him  te  be 

earned,. «  evidence  ,n    an  arrion    brought  by   the  owner  a«aiL    the  carrier  for  SilS 

goods  Tyley  V.  Cowley.  Boll.  N.  P   243;  Semb.  S.  C.  1  Id.  Raym.  744!  ^ 

,  ?  00,  in  a  qoeetioo  of  customary  right  of  commoa;  1  fast.  857;  6  T.  E.  411. 


JUDOMSNT.^-^db  l»  tk€  Snkiee^m^Ur  rf  the  Smi.  All 

11.  1Us»  T.  lACKsoif .  E.T.   1801.  K.  B.   I  East,  355. 

A  Terdict  ^guinsl  one  defeadant  in  trespass  upon  an  issue  of  a  justification  Or  a  poblia 
of  a  public  right  of  way,  negativing  such  rigl;t,  was  bolden  evidence  in  tres-^^^**^ 
ipasa  for  breakiag  and  entering  the  same  dose  against  another  defendant,  who     ** 
justified  under  the  same  right. 

18.  Th«  Cit¥  or.LoNnoN  v.  Clbeke,  H.  T.  1690.  K.  B.  Carth.  181.  Case 
of  the  Manchester  Mills,  cited  in  CofiT  v.  Birkbkck.  T.  T,  1779.  K. 
B.  1  Doug.  222.  Orooama 

Ptr  Cur,    A  judgment  is  evidence  to  ptove  a  nominal  action.  norial  cas 

W.  BiWULra  ▼.  Athbr.  T.  T,  1755.  K.  B.  2  Wils.  23.  a  P.  Mayor  OFto»i* 
HuLt  V.  HoRNBR.  T.  T.  1773.  K.  B.  Cowp.  111. 

Trover  for  a  sloop,  upon  not  guilt j,  was  tried  before  Mr.  Justice  Wilmot  at  On  lach 
the  last  assises  for  tho  county  of  Sussex.     Upon  a  motion  for  a  new  trial,  the  qvestions, 
judge  certified  thai  the  plaintiff's  title  to  the  sloop  was,  that  he  is  lord  of  th«  J;  ^^^[^'1^ 
manor  of  Lancing,  in  the  county  of  Sussex,  and  being  so,  is  entitled  by  pre-^^  action 
acciption  to  all  wrecks  of  the  sea  thrown  upon  that  manor;  and  that  the  sloop   [  71O  f 
for  which  this  aotioo  i$  brought  was  wrecki^d  upon  that  manor.     And  to  prove  between  A. 
this  prescriptive  righ^,  the  plaintiff  by  eoart*rolls  and  parol  evidence  (see  BuM.  end  B.  kev 
N«  r.  233;  2  Stra.  1155.)  proved  that  the  lords  of  the  manor  of  Lancing  i^eneo  of 
bad  taken  and  enjoyed  wrecks  thrown  upon  that  manor  from  the  2drd  day  o^l^erTiirraet 
April,  1663,  until  the  time  of  bringing  this  action,  without  any  interruption. —  |^  determia 
For  the  defondant,  who  is  bailiff  or  servant  to  the  Duke  of  Norfolk,  i^nd  seised  ed  in  an  as 
this  sloop  as  wreck  on  behalf  of  his  grace,  it  was  insisted  that  the  Duke  oftion  be 
Norfolk  was  entitled  to  all  wrecks  thrown  upon  any  lands  lying  within  the  tween  C. 
aafe,  or  bftrooy,  or  honour  of  Brambre,  in  the  county  of  Sussex,  and  it  ^••"jj  ^'(. 
proved  th^  the  manor  of  Lancing  is  within  the  hundred  of  Brightford,  which  |||^J^^|^f^ 
Jies  within  tho  safe,  or  barony,  or  honour  of  Brambre.     It  was  also  proved  for  come  in  ie 
tiie  defendant  by  record,  that  at  a  court  of  eyre,  held  at  Chichester,  in  Sussex,  sae,  but  it 
IB  jlho  7th  year  of  King  Edward  I.  Adam  de  Bovent  claimed  free  chase  in  his  i«  oleariy 
Braaor  of  Rocking,,  and  wracks  of  the  sea  in  his  manor  of  Hoy,  which  liber- ".*>*  concla 
Ues  he  and  bis  ancestors  had  enjoyed  time  iramemorially;  and  it  was  found  by  "'^^ 
the  jury  that  he  and  his  ancestors  never  had  and  ought  to  have  free  chase  in 
his  Bftanor  of  Rocking,  and  that  he  and  his  ancestors  never  had  wrecks  of  tlie 
aea,  nor  ought  to  have  in  his  manor  of  Hoy,  "  eo  quod  domini  barones  de 
Brambre  semper  ibidem  el  alibi  per  fotam  baroniam  prsedictam  ea  libertate  usi 
fiierunt  el  earn  habere  debent,''  and,  therefore,  as  to  the  wreck  of  the  sea,  he 
.was  amerced  for  his  false  claim.     It  was  resolved  by  the  whole  Court,  that 
neither  these  two  allowances  in  eyre,  nor  the  judgment  in  trespass,  were  coo- 
ohiaive^  and  some  of  the  judges  doubted  whether  they  were  any  evidence  at 
all;  but  9II  agreed  that  usage  for  the  plaint  tiff  for  nmety-two  years  last  past, 
wm  much  stronger  proof  of  the  plaintiff's  right,  and  the  whole  was  fit  to  ^ 
be  left  to  the  jury;  and  they  all  said,  the  jury  and  the  judge  had  both  done 

"•***•  «     .  Thojads 

(B)    As  TO  THE  SUSJECT-MATTER  OF  THE  SUIT.  mtnlotm 

I.  HiTCBiN  V.  CAMrBELx.  T.  T.  176J.  C.  P.  2  Blsc.  Rep.  827.  cosrtof 

This  cause  proceeded  to  trial  in  the  sittings  aHer  T.  T.   1771,  on  the  two  cones rreai 

iiiites  joined  on  the  first  and  third  pleas,  when  this  special  case  was  stated  for  JBriedietiim 

the  opinion  of  the  Court:  that  Richard  Anderson,  being  indebted  to  the  ^^l^]^^^ 

foodant  Campbell  in  3,00QJL  for  money  lent,  gave  two  bonds  and  judgment  for  |,  ^  berop 

theeame,  which  judgment  was  entered  up;  and  on  the  9th  of  March,  1769,  apothesaiae 

writ  of  execution  sued  out  and  delivered  to  the  sheriff  of  Surrey  the  same  day,  matter  di 

by  virtue  of  which  the  sheriff  the  same  day  levied  of  the  goods  of  Anderson, '•edy  in  ^ 

by  making  a  bill  of  sale  thereof  to  the  defendant  to  the  value  o(  2,1551  6s.  5d.  H^^  '* 

for  debt  and  coats.     On  the  9th  of  April,  1769,  a  commission  of  bankrupt  w^as^^p 

awarded  against  Anderson,  and  the  plaintiff  appointed  assignee,  who  in  Mi-  bence  a 

ehaelmas  term,  1760,  brought  trover  in  this  court  arrainst  the  sheriff  of  Surrey  verdict  for 

find  the  defendant,  for  the  goods  levied  under  the  execution.     On  trial  where-  ^^^  defeiMl 

ant  ^  uo 
*  Or  ia  ths  pablio  right  of  dseiion  to  a  parochial  officer;  Berry  v.  Boaraae,  Peaks, 
^se« 
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[  711  1   of  in  Hilary  term,  1770,  there  was  fouod  a  verdict  lor  the  deiandaiit:  and'jy^ig* 

^rer  M  a  bar  ment  aoccordingly.     It  was  insisted  that  the  plaintiflf  having  made  his  election 

to  an  action  by  hringing  trover  in  the  King's  Bench,  in  which  he  failed,  is  barred  thereby 

t^^d'^^^  from  bringing  another  suit  for  the  same  cause  of  action.     It  was  held  iktmX 

ceived  tor   ^^ere  there  Were  two  different  kinds  of  remedies,  real  and  personal,  or  other- 

the  mooev  ^i^o  specifically  distinguished,  a  man's  election  of  one  prevents  him  from  usteg 

ariiing    'the  other.     He  may  distrain  or  bring  assize,  but  not  both,  Litt.  a.  58$;  his 

from  the     election  being  determined,  even  though  he  should  not  recover,   Co.  Litt* 

sale  of  the  145.  ^ut  where  both  remedies  are  merely  real  or  merely  personal,  there  the 

t!^^*        election  b  not  determined  till  the  judgment  on  the  merits.     For  a  nomuit  «mi 

'        an  action  of  account  is  no  bar  to  an  action  of  debt,  Co.  litt.  146;  and  somnaC 

Holt  in  12  Mod.  3^4.  be  understood  to  mean  that  if  they  bring  one  they  shall 

not  afterwards  bring  the  other,  i.  e.  if  the  first  be  brought  to  a  due  conclnsioo. 

.    2.  Putt  v.  Roster.  £.  T.  1681  K.  B.  SMod.  319;  3  Id.  98;  I  Lord    ' 

Ray m.  472. 
And  a  jiidff     Trespass  for  taking  of  his  cattle.     The  defendant  ju8ti6e8  ftir  a  heriot;  and 
Boot  IB      upon  a  demurrer,  had  judgment.     The  plaintiff  afterwards  brought  an  action  of 
traepati      trover  and  conversion  for  the  same  cattle.     The  defendant  pleaded  the  former 
^'klij^    judgment  in  trespass  in  bar  te  this  action  of  trover;  and  the  plaintiff  demurred, 
right  of       j*^^  Court  were  of  opinion  that  an  action  of  trover  doth  lie  where  a  ireapi 


J^^j]|^3^  doth  not;  and  if  the  plaintiff  hath  mistaken  his  action,  that  shall  be  do  bar  to 
will  b«  a  ^i^*  '^  to  the  case  put  of  the  mayhem'  that  doth  not  agree  with  this,  b^ 
bar  ia  tro  cause  there  can  be  no  mayhem  without  an  assault,  but  there  may  be  a  trover 
ver  for  tbo  without  a  trespass;  and  though  the  appeal  of  mayhem  be  of  a  higher  nalnra 
MiQo  tak  ^imii  |[jQ  assault,  because  h  doth  suppose  quodjtUmia  aMn^ibemtavtl,  yet  the  plain* 
^'  tiff  can  only  recover  damages  in  both.     If  a  man  bring  trespass  for  taking  of 

a  horse,  and  is  bound  in  that  action,  yet  if  he  can  get  the  horse  in  his  posses- 
sion, the  defendant  in  the  trespass  can  have  no  remedy,  because  notwithstand- 
ing such  recovery,  the  property  is  still  in  the  plaintiff.  The  defendant  in  tbia 
case  hath  justified  the  taking  of  the  cattle  for  a  heriot,  and  by  the  demurrer  the 
JHstifioation  is  confessed  to  be  true  in  fact.  Now  by  the  taking  for  a  heriot, 
the  property  of  the  goods  was  altered,  and  wherever  the  property  ia  detenntn* 
ed  in  trespass'an  action  of  trover  will  never  lie  for  the  same.  JSut  it  is  a  good 
plea  in  bar. 

3.  Sedson  v.  Tctop.  E.  T.  1796.  K.  B.  6  T.  R.  807. 
If  tho  plain     A$sumpnl  for  goods  sold  and  delivered.     Plea,   a  former  recovery.     IC  ap* 


^^f*2^}^t  peered  that  in  the  former  action,  in  which  the  defendant  suffered  judgment  lo 

'  I   r  h*    ^^^y  default,  their  was  a  count  on  a  promissory  note  for  7df.,  and  counta  ' 
aetion  at     S^^^^  ^'^  ^"^  delivered,  there  being  at  that  time  $57/.  due  (w  goods;  hot 


trial  of  hu 

lempicd  to  executing  the  writ  of  inquiry,  the  plaintiffs  only  being  prepared  with  proof  of 
prove  a  de  tl^®  note,  they  took  a  verdict  for  that,  which  with  the  costs  amounted  lo7ll. 
mand  a  lOs.  Aflerwards  on  an  application  to  the  defendant  for  the  S5/.  7t.,  he  refused 
!rf"Il!i**'*  ^^  P*-^'  ^"  which  the  present  action  was  brought.  It  was  objected  on  belMiir 
MdlkUod  ^^  ***®  defendant  that  as  tho  plaintiffs  might  have  rcovered  this  sum  in  the  for- 
he  cannot'  ^^^  Action,  they  ought  not  to  be  permitted  to  bring  this,  a  second  action, for  the 
••I  It  np  same  demand.  Per  Cur.  It  is  admitted  that  the  plaintiff  had  two  demands 
again  on  a  against  the  defendant^  the  one  on  a  promissory  note,  the  other  for  goods  sold; 
•oQond  ac '  that  on  executing  the  writ  of  inquiry  in  the  former  aetion,  evidence  was  only 
tion;  batifgiyQ„^„  the  first  demand;  that  the  plaintiff  recovered  damages  adafiled  to 
toJ^'any  ^^^^  demand,  and  that  the  other  demand  for  the  goods  still  remains  unsatisfied. 
«TidAi«^e  of  ^y  alluding  to  the  pleadings  in  this  action'  it  will  also  be  found  that  the  plaititi^ 
tliedamand  ^re  right  in  point  of  form.  The  issue  was,  whether  the  damages  demanded  in 
on  a  foroior  this  action  have  been  already  satisfied  by  the  recovery  in  the  former  action; 
'b^^Il  and  most  clearly  they  have  not.  The  case  ef  Markham  v  Middletan,^  Sira. 
^  *  Sirn  judsment  in  nn  notion  of  dobt  iii  a  b:ir  in  assumpsit  on  the  same  contract;  Slads** 

cauM,  4  Rep.  94.  One  gro  it  criterion  for  tryiofr  wliether  the  mnt'er  orcau^e  of  action  bo  tho 
■a»ne  i*,  that  llitttfarne  nvidnnce  will  maintain  bo.h  the  actions;  but  where  the  plaintiff  fnilod 
in  his*  fimt  juiil,  or  out  of  Home  defect  in  pleading,  or  from  having  mivtaken  the  form  of  no- 
tion, th(* Jtidgment  will  not  be  conclujtire,  and  ho  fflHj  bring  anodier  aetion  to  try  the 
#i  jht.  5  Itep.  33;  6  id.  8;  S.  C.  Com.  Dig.  tit.  Actioo,  L.  4. 
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1MB'  is  ttxtreemly  dtfierent  from  the  present.     There  the  plaintiff  had  but  one  hid'aaop^ 
demand,  and  there  the  jury  gave  inadequate  damages  for  that  demand  on  ac-  poitantt/ 
^oount  of  the  praintiiFs  not   being  prepared   wUh  proof  of  his  whole  bill;  be  J^  j^'"*^"*^' 
would  have  been  barred  by  thai' verdict  if  it  had  stood;  but  in  this  case  there  precloded 
were  two  distinct  demands,  not  in  the  least  blended;  and  though  the  plaintiffs  from  Mogr 
migrht  in  the  first  action  have  proved  this  demand,   owing  to  an  ioadVertance  it  &Aer. 
they* did  not;  and  the  recovery  on  the  note  in  that  action  is  no  bar  to  their  de*^*'^^ 
mand  in  this,  which  is  for  goods.     In  truth,  this  is  a  question  of  great  delicacy; 
we  must  take  care  not  to  tempt  persons  to  try  experiments  in  one  action,  and 
when  they  fail  to  suffer  them  to  bring  other  actions  for  the  same  demand. 
The  plaintiff  who  brings  a  second  action  ought  not  to  leave  it  to  nice  investi- 
gation, Co  see  whether  the  two  causes  of  action  be  the  same ;  he  ought  to  show- 
beyond  all  controversy,  that  the  second  is  a  diflfereot  cause  of  action  from  the 
first  in  which  he  failed.     In  this  case  it  is  clearly  shown  that  this  demand  was 
not  inquired  into  in* in  the  former  action.     And  we  are  glad  that  we  are  borne 
out  by  the  form. of  the  issue  Co  decide  with  the  justice  of  the  case.  r  *•«-  t- 

XVIIf,  RELATIVE  TO  FOREIGN  JUDGMENTS.  I  7I:T  J 

(.ijL^  f^FFECT   OF  T  _ 

1,  PoWRR  V.  Whitmore.  E.  T.  1816.  K.  B.  4  M.  &  S.  141 .  S.  P.  Geter  v.  ?^.J*^' ^^'^ 

AouiLAR.  T.  T.  1798.  K.  B.  7  T.R.  68K  p«y  wichr*' 

Pier  Cur.     Although  by  the  comitv  which  is  paid  by  us  to  the  judgment  ofspactto 
other  courts  abroad  of  competent  jurisdiction,  we  give  a  fuir  and   binding  ef-  foreign 
feet  Co  such  judgments,  as-far  as  they  profess  to  bind  the  persons  and  proper-*®"^"  ^ 
ty  immediately  before  thenr  in  judgment,  and*  to  which  their  adjudications  J?°f*T*j 
properly  relate,  yet  we  feel  that  we  should' carry  that  principle  of  comity  fur- men t  bind. 

•  So,  wiih  regnrd  to  an  awarJ  made  on  a  roforcnce  of  all  matters  in  difTarence  between  '*M{  ■•  •*• 
the  parlies  it  is  no  bar  to  any  cause  of  action  which  ihe  plainlifT  hnd  against  iho   defendant  twsen  to* 
at  the  time  of  the  reference,  if  it  appear  that  the  rabjfct- matter  of  the  action  was  inquired  Parties  to 
iato  before  the  arbitrators;  4  T.  R.  146;  4  Esp.  180;  SEaat,  165.     A  judgment  in  ono  ac- the  snii  in 
tioa  of  ejeetroent  is  not  conclusive  in  anotUer,  in  consequence  of  the  fictitious  nature  of  the  which  it  is. 
propseding?..    However,  it  is  cona!usive  evidence  of  the  plaintiffs  title  against  the  tenant  in 
possession  in  an  action  for  mesne  profits;  for  the   plainikf,  to  entitle  himself  lo  recover  in, 
an  ejectment,  must  show  a  possessory  right,  not  barred  by  the  statute  of  limilaiims.     l^his       «• 
judgment,  like  all  others,  only  conchides  the  parties  as  to  the-subjeet  matter.     It  proves  no- 
bng  beyond*  tbo-time'laid  in- the  demise;  bocause  beyond  that  time  the  plnintiflTlias  allesced  no* 
title  oor  could  be  put  to  prove  any.  Ah  to  the  length  ol  time  also  which  the  tenant  has- occupied 
or  as  to  the  notice,  the  judgment  proves  nothing,  for  tjie  same*  reason;  Ccstine  v.  Parker,  2 
Burr  668;  3Campb.  455.     Tliere  is  a  difference,  it  h.is  been  said,  between  real  actions  and.- 
personal  actions,  as  to  tho  conclusiveness  of  a  judgment.     Ih  a   personal  action,   as  debt 
aecoimt,  4^e.  tlie  bar  is  perpetual;  fbr  the  plaintiff  cannot  have  an  action  of  a  highcr^natore 
a»d  has  no  remedy  but  by  error  or  attaint;  see  l«t  resol.  Ferrer's  ease,  6  Rep.  7.     But,  if 
the  plaintiff  bo  barrred  inarjBiiLactioaby  judgment  on  a  verdict,  demurrer,  confessions  ^^c..^ 
yet  lie  may  have  an  action  of  a  higher  nature,  and  try  the  same  rii^ht  ag'iin,  because  it  con- 
oerns  the  ri'eehold  and  inheritance;  see  Outram  v.  Morewood,  3  East  359.     Now,  although 
it  ie  tnio  that  the  same  matter  may  be  thus  tried  again,   yet  the  former  judgment  is  no  less 
eonckitivo  upon  the  iaon»dtate>  right  then  io'  demand,  as  for  as  that  former  judgment  pur^ 
ports  to  be  laid,  and  againat  all  such  persons,  as  it  is  oompetent  by  law  lo  bind;  see  3  East^ 
S54.     A  judgment  is  final  fur  its  own  proper  purpose-and   object,  and  no  further.     A^recov 
ory  in  any  suit  uponJssue  joined  in  matter  ol^ title,   is  conclusive  upon  the  subject-matter. 
Tnus,    a  finding  upon  title  in  trespasss  not  only  operates  as  a  bar  to  the  future  recovery  of 
damages  fbr  a  tre^^pais  founded  upon  tiie  same  injury,  bntopcrates  also  as  an  estoppel  to  any  -^ 
^  aofion  fi>r  an  injury  to  tbo  same  suppossed  right  of  possession. 

t  The  sootoaoe  of  any  foreign  &»nrt  of  competent  jnriddiotion,  directly  deoiding  a  qoot* 
tioo  which  was  properly  cognizable  by  the  laivoflhe  country,  seems  to  be  conclusive  horo^ 
if  the   same  qaestion  arise  incidentally   between  the  same  parties  in   this  coanity.     Thns,, 
the  sentence  of  a  foreign  cotrrt  of  competent  jorisdiciion  directly  establishing  a  marriage  in 
that   eoontry,    woold  lio  eondosive  in  any  of  oar  courts  on  the  validity  of  the  marriage  ;- 
•00  Lovd  Hordwicko,  in  Roach  r.  Onrvan,  1  Ves.  150.     So,  where  a  party,  having  aecep- 
tod  a  bill  of  oxohooge  drowo  opoa  him  at  Leghorn,   institoied«a  atht  there,    in  whieh   snifr 
l^e  aeeeptanoe  was  vacated,  and  open  his  return   to  this   oonntry,  boif)g  soed  again  on  his 
acceptaneot  applied  to  the  Court  of  Chancery  for  an.  injunction  and  relief  against  the  so- 
ebod.  Lord  Chancellor  King  dO'-ided,  that  the  cause  was  to  be  determined  by  the  law  o£ 
tbo  coaatry  whore  the  bill  wao  negociated;  and  as  tbo  acceptance  had  there  been  declared 
yrmA  by  a  oonpotoat  jorisdiction,  he  thoogh  the  •enteocemost  here  also  bo  concla«iTe;  ica* 
Birronv  ▼*  JMiliaai.  S.Strg,  789U 
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giYM,  bat  ther  than  reasonaUly  ought  to  be  done,  or  ever  hitherto  ha^  in  practice 
not  u  be    done,  if  we  should  draw  from  the  recital  of  facts  and  uaagea  which  are 
tweoBStran  ig^i^^^  jq  tho:»e  judgments,  general  evidence  of  the  existence  of  such  facta  and 
'^'^'  usages,  and  allow  them  to  bo  available  for  all  causes  and  purposes  and  consul* 

So  ia  a  ®^  them  ad  applicable  to,  and  obligatory  upon,  other  persons  than  the  tmaM- 
criminal      diate  parties  to  those  judgments. 

charge,  at  2.  Hutchixson's  Case.  £.  T.  1688.  K.  B.  Cited  1  Show,  Re(i.  6;  S.  G  S 
for  ronrdor  Stra.  733.  S.  P.  Roche's  Case.  1  Leach  C.  L.  160. 

commuted      Hutchinson  was  accused  an^  acquitted  in  Spain  for  killing  k  maa  there.—* 
Montrr'an  ^^  ^^^  ^^'^  ^^  ^®  ^  good  bar  to  any  proceedings  here;  and  the  court  took  a 
acqaittal  in  distinction  between  this  and  the  case  of  Hughes  v.  Cornelius;  see  Ra/m. 
that  coan    473,  Skin.  59;  and  Cottingham's  case;  see  2  Roll.  Abr.  83;  Cro.  Car. 506. 
try    might  be  pleaded  here  in  barto  an  indicimeot  for  the  same  offence, 

I  714  ]  3.  Walker  V.  WiTTF.R,  T.  T,  1778.  K.  B.  I  Doug.  1.  Galbraeth  y  N»- 
Ifan  action  viLLE.  M.  T.  1778.  K.  B.  1  Doug.  5;  S.  C.  5  East,  475.  n.  PfliLin  t. 
be  bronght  HuNTER.  S>  H.  Bl.  410.  In  error,  ««m6.  contra. 

t?y  a'^n  .^«*-^«»--  Crawford  V,  Whittal,  H.  13  Geo.  3.  B.  R.  decided  that  twie- 
foreignjadg  hUaius  assumpsit  may  be  maintained  on  a  foreign  judgment.  And  also  det^r* 
ment»  the  mined  that  the  judgment  is  of  itsel fprimaya^  evidence  of  thedcbt^  and  there- 
sentence  fore,  the  plaintiff  is  not  bound  to  show  any  other  consideration, 
haa  been  4^  Tarleton  y.  Tarleton.  E.  T.  1815.'K.  B.  4  M.  &  S,21.  8.  P.  MoLOtrT 
©rimtf /a  ^'  Gibbons.  M.  T.  1810.  N.  P.  2  Campb.  602. 

cie  efi  I"  coyenant  to  indemnify  plaintifl  from  all  debts  due  from  the  late  partoer- 

denceof  ship  of  plaint  iff  and  defendant  and  O.  B.,  and  froD|  all  suits,  &c.,  proof  OD  a 
the  debt,  copy  of  proceedings  in  a  foreign  court  in  a  suit  there  instituted  againsl  the  lale 
bnt  not  partners  for  the  recovery  of  a  partnership  debt,  in  which  a  decree  passed 
eonelnaive.  agQi„s(  them  for  want  of  answer  per  ^uad,  a  sequestration  issued  against  tito 
a '^reicn  plaintiff's  estate,  and  he  was  obliged  to  pay  the  debt,  4*0.  It  was  moyed  for 
judgment  is  B  new  trial,  upon  the  ground  that  the  proceedings  in  the  foreign  court  were 
only  prima  not  conclusive  evidence.  The  counsel  said  that  where  a  foreign  judgment  is 
facU  Of  i  a  subject*matter  of  a  suit  in  this  court,  it  was  but  prima  Jade  evidence,  and 
™**  •^  *  *^®  defendant  might  object  to  the  judgment. 

tli'ieir  the  ^^^  Ellenborough,  C.  J.  I  thought  that  I  did  not  ait  at  Nisi  Priua  to  try 
salt  abroad  B  writ  of  error  in  this  case  upon  the  procee^ngs  in  the  court  abroad.  Tbe 
was  institat  defendant  had  notice  of  the  proceedings,  and  should  have  appeared  and  made 
etf,  yet  for  his  defence.  The  plaintifFby  this  neglect  has  been  obliged  to  pay  the  monejr 
many  par    in  order  to  avoid  a  sequestration. 

Sr^ncli  ^-  Buchanan  v.  Rucker.  H.  T.  1808.  K.  B.  9  East,  192;  1  Campb.  63. 
sive  be  *  ^^^  plaintiff  declared  in  asstOnpsii  for  2,000/.  on  a  foreign  judgment  of  the 
'  tween  the  Island  Court  in  Tobago,  and  produced  a  copy  of  the  proceedings  and  judgment, 
parties  ac  certified  under  the  hand-writing  of  the  chief  justice  and  the  seal  of  the  island, 
eordingto  which  were  proved;  which,  af\er  containing  an  entry  of  the  declaratioD,  eel 
of  iheTb  ^"^  "^  summons  to  the  defendant,  therein  described  as  formeTiy  of  the  city  of 
ject-ma'tter  I^^in^irk,  and  now  of  the  city  of  London,  merchant  to  appear  ad  the  eoauing 
and  the  par  court  to  answer  the  plaintiff's  action,  which  summons  was  returned,  aerveo, 
poaes  to  4*0. ,  by  nailing  up  a  copy  of  the  declaration  at  the  court  hoftsef  door,  ^.,  OB 
whieh  the  which  judgment  was  afterwards  given  by  default;  whi^reupoo  it  was  objedl^Sdf 
*^**^?"?f  ^  that  the  judgment  was  obtained  against  the  defendant,  who  never  eppemd  to 
^rov'^ed  ^^^^  ^en  within  the  limits  of  the  island,  nor  to  have  had  any  attorney  there'^ 
nothing  ap  ^^^  ^^  hare  be^n  in  any  way  subject  to  the  jurisdiction  of  the  court  at  the  tune, 
pear  open  and  was  therefore  a  nullity.  And  of  this  opinion  was  Lord  Ellenborough^ 
the  reoord  though  it  was  alleged  (of  whtch,  however  there  was  no  other  tbaAparol  proof) 
ofpieceed  that  this  mode  of  sunmioning  absentees  was  warranted  by  a  law  or  the  tslaiid, 
.1  '^1^1  and  was  commonly  practised  there;  and  the  plaintHf  was  thereupon  noosiiiied. 
wS?ch"ihe  ^^^  ^^'  ^""  ^^®  island  of  Tobago  pass  a  latv  to  bind  the  rights  of  the 
jadgment*  whole  world?  Would  the  world  submit  to  such  an  assumisd  junsdictlon?— 
L  foaoded.  The  law  itself,  however  fairly  construed,  does  not  warrant  such  an  infoTMicef: 
contrary  to  for  absence  from. the  island  must  be  taken  only  to  apply  to  pefeoee  wha  liet 
reaaon  tod  been  present  there,,and  were  aubjeot-  te-  the  juriadiction*  of  the  fBoeft  eol  «f 

JMIIO^ 
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Vbich  the  proee«8  isoued;  and  its  nothiog  of  that  Boii  Was  lA  proofhere,to  show 
that  the  defendant  iiraa«sibjectlo.the  Jurisdiction  at  the  time  of  commencing 
the  8«it  there  is  no  foundation  for  raising  an  assumpsit  in  law  upon  the  judg- 
ment so  obtained. 

(B)  Actions  on.*     ^ 
!•  Hallv.  Odber.  E.  T.  !809.  K.  B.  11  East,  118.  S.    P.  Anon.  M.  T. 

1797,  K.  B.  Loffl,  150  corUra. 

In  support  of  an  assumpsity  by  evidence  of  a  foreign  judgment,  recovered  ^^  action 
by  the  piaintiflTfor  the  same  sum,  with  a  stay  of  execution  for  six  months,  to  jj®*  P"  *  , 
enable  the  defendant  to  prove  a  counter  demand,  af  he  and  the  plaintiff  not  hav- ^^*^'f  °^^^ 
log  declared  till  after  that  period.     Per  Cur.     The  plaintiff  proved  a  settled  withs'tand 
account  here  Vetween  kiin  and  th'e  defendant,  by  which  the  latter  acknowl-  in^  a  stay 
edged  to  be  indebted  to  him  so  much  on  the  balance.     Ha  aUo  proved  a  judg-  o/  execu 
ment  recovered  in  a  foreign  court  for  this  sum  against  the  defendant;  chat  was  *»f«  award 
a  confirmation  of  the  account  settled.     Bat  it  appeared  that  the  defendant  in*^!^®"^^ 
that  suit  had  made  a  counter  demand,  and  the  Court  there  suspended  the  exe-  i\(f  gjJL 
cutionofthe  judgment  given  for  the.  plaintiff  for  a  certain  time,  to  give  the  de-  proceed  oa 
fendant  an  opportunity  of  establishing,  if  he  could,  a  cross-demand.     But  the  original 
this  being  only  a  foreign  judgment,  did  not  extinguish  or  merge  the  plaintiff's  J?™*^  •' 
simple  contract  debt,  which  can  only  be  done  by  converting  it  into  a  debt  of  a  ^^..^ 
higher  nature.     It  is  only  evidence  of  the  deb^  and  no  answer  has  been  given       * 
to  it  on  the  part  of  tfie  defendant.     Pastea  to  the  plaintiff. 

2.  Sadler  v.  Rosins  H.  T.  1808.  N.  P.  1  Campb.  253- 

JUsimipsU  on  a  decree  of  a  foreign  court,  whereby  the  defendant  is  ordered  Or  Qpon  a 
to  pay  a  certain  sum  of  money  to  the  plaintiff  on  a  certain  day,  first  deducting  decree  io 
thereout  the  defendant's  costs,  to  be  taxed  by  the  proper  officer.     The  defen-  phancery 
danU  costs  have  not  been  taxed,  either  at  his  own  request  or  upon  an  ex-parte  J."^  th"^ 
proceeding  at  the  instance  of  the  plaintiff.    :  ,  -  meDt  or  a 

Lord  Ellenboroug})  expressed  himself  of  opinion  that  the  action  was  not  specific 
niaintatnaIHe,  as  it  did  not  appear  what  sum  was  actually  due;  the   plainttff,«aiii. 
according  to  the  terms  of  the  decree,  deducting  thereout  the  full  costs  of  the 
said  defendant,  is  the  same  as  the  full  costs  of  the  said  defendant  first  being    l^^^  ] 
deducted  thereoat;  and  if  the  defendant  did  not  appear  to  tax  the   costs,  the 
platntifT might  have  proceeded  ex-parU.    At  present,  the  sum  due  on  the  de- 
cree is  qnite  yidefinite;  the  operatiojos  to  ascertain  it  should  have  taken'  place 
in  the  Court  of  Chancery  in  Jamaica,  and  cannot  be  gone  through  here  at  the 
Nisi  Prius.     Had  the  decree  been  perfected,  I  would  have  given  effect  to  it, 
as  well  as    to  judgment    at  common  law.     The  one  may  be  the  consideration  M  »»'»««? 
for  an  assumpsit  equally  with  the  other;  hut  the  law  implies  a  promise  to  pay  {."if^"; " 
A  definite,  not  an  indefinite  sum.  cord  in  tho 

S.'  lyALKfeR  V.  Wilton.  M.  T.  1778.  K.  B.  Doug.  1.  decUraUoa 

A  foreign  jifdgment  was  called  a  reeord.     The  Court  held,  as  to  the  point  and  the  let 
that  the  judgment  b  not  a  record,  and  that  the  defendant  must  have  Judgment  to'  f«a 
on  the  pleas  of  iwd  Hel  record,  there  is  no  foundation  for  it,  because  it  is  stated     ^^.^ 
to  be  a  judgment  of  a  court  in  Jamaica ;  as  such  it  is  to  be  tried  by  the  country  f^  ^^  ^ 
(as  it  might  have  been  in  this  case  on  the  mi  debet),  and  not  by  the  court.--  eordum.  It 
The  mvvipatetperrecordum  io  the  declaration  is  absurd,  and  may  be  rejected;  is  sorplas 
and  the  pleW kill  tUl  record  is  a  mere  nullity.     The  plaintiffs  have  d<>"f/"ght  Xe^bTo 
to  st^e  the  judgment  in  the  manner  they  have  done,  because  that  is  matter  of  |^^  ^  ^^^^ 

description.    Judirmenf  Ibr  the  plaintiffs.  x%t      ^^  ^^^  *^ 

4.  Crawford  t,  Whiltal.  M.  T.  1778.  K.B:  Doug.  4.  Crawford  v^ET-r«card»- 
TER.  H.  T.  1772.  K  B.  Lofll.  154.  Henrt  v.  Ackbv.  H.  1.  1803.  »., 
B  3  East  ^\  Indebita 

Thi."  wa>  an'wtion  oOndebUahu  anrmpsU,  brought  by  Crawford  aa  admin- 1««  « 
iatrator  of  ooe  Hargrave,  in  whitb  he  declared  thrt  the  defendant  *a^  indebted  ~»^~^^ 
to  him  as  administrator  in  the  sum  of  7471.  aterling,  for  6904  rupees,  ten  annaa,  ^  ^^^. 
•  Aoaetioa  li«  booo  th«  do«re«  of  a  colonial  court  of  equity  for  tlie  <»»I«»«' 5^  «»  "- 

.•w^Siiw".  part-'".  H.»ly^.  8«p.r.  a  M-  &  R- »»?;  •*•» a^J***'  "'  ' 
Mtadaot^jw  wUbin  liw  iiiiMdi«uoB  of  tbe  Coqit;  i  Campb.  002. 

yoL.  XI.  ?« 
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mentofa  and  nine  pieces  of  current  money  of  Bengal,  in  the  Bait  Iiidi«$^  kf  n  cm 

foreign       judgment  of  the  honourahle  the  Mayor's  Court,  at  Cakotta,  ait  Fort  WilKsviy 

oa"dicTaf    '"  Beng«^^  aforesaid,  holden  before,  &c.,  before  that  time,  ▼iz.  on,  4pc.,  adjttd|- 

ins  upon  or  «d  and  awarded  lobe  paid  by  the  said  defendanl  to  the   said  plainliff,   aa  ad* 

proving  ibeminisirator  as  aforesaid,  for  a  certain  demand  of  the  said  plaintiff^   as  admiiw 

groqnda       istrator  as  aforesaid,  sued  and  prosecuted  in  the  same  court,  of  5801  rupees, 

and  caose    ^nd,  together  with  interest  due  thereon  from  and  till,  &c.  at  the  rata  ol,  8tc 

o  *^h^  h    ^®'^ff»  ^^'  <^wrrent  money  of  Bengal,  aforesaid,  and  costs  of  suit,  being,  ^. 

thejilda      roakiog  together  the  said  sum  of  6904  rupees,  ^c,  which  said  judgment  is  its 

ment  went,  force  and  uosalisiied;  and  which  said  6904  rupees,  kc^  at  the  time  of  recoYef- 

iog  the  said  judgment,  were,  and  yet  ara,  of  the  value  of  the  said  74Tf;  audi 

being  so  indebted,  the  defendant  afterwards,  in  ooasideratioA  ofthe  presabe^ 

undertook  to  pay.     There  were  other  counts  to  the  like  efecl,  some  of  tbasft 

'  stating  the  sum  only  in  East  India  money,  some  varying  the  amoaot-,  andsam* 

statin;;  the  judgment,  without  adding,  for  a  certaia  demand,  Slc     The  Coati 

[  7n  ]^  beld  that  the  action  will  lay,  and  that  the  plaintiff  was  entitled  to  recover. 

(C)  Proof  .OF. 
1.  Henrv  v.  Adet.  If.  T.  180a.  K.  B.  S  Eiuit^e^l.  BocvAir^sr  r.  Racm^ 
ER.  M.  T.  1807.    N.  B.  1  Campb.  63,   FLiifnT  v.  Atkins.    H.  T. 
1811.   N.  P-  3  Id.  ^16.    Alves  y.  Bujuurt.  T.  T.  1814.  N.  V.  4f 

In  an  ac  Id,  28. 

tion  npoa        In  an  action  upon  a  judgment  obtained  in  the  island  of  Grenada,  Ike 


the  judff      |j(f^  i^t  the  tipjal  before  Lord  EUenborough,  C.  J.  proved  the  haadkwriling.ol 
fori^Ko    ^  ^^^  l^^A®  ofthe  court,  subscribed  to  the  instmmeni  porportib^  l»  ba  ttia  ju^g* 
coaniry»      QXent  of  the  court,  but  could  not  prove  that  the  seal  aflixed  to  it  was  the  seal  oC' 
the  flen       the  island,  for  want  of  which  proof  the  plaintiff  was  nonsuited.  The  Coodh^d 
tence  mast  the  nonsuit  proper,  for  defect  ofthe  proof  of  the  seaL     They  said  thai  thev 
be  proved.*  ^ould  not  tak^  judicial  noticeHhat  the  seal  affixed  was  the  se^  of  tlio  laJaaij 
whicli  was  necessary  to  be  shown,  in  order  to  prove  the  judgment  which  it  pur- 
parted  to  authenticate;  that  proving  the  judge's  hand-writins  could  not  ad^ 
vance  the  proof  of  the  seal,  by  considering  him  in  the  nature  of  a  witaaaalolty 
which  was  not  pretended. 

%  Buchanan  v.  Ruckbr.  M.  T.  Id07.  N.  P.  f  Cnmfh.  C9v 
aVdbrmeot      •^'''"^P^  OR  ^  judgment  ol  the  Court  of  Common  Pleas,  in  the  island  oC 
was  proved  'Tobago,  for  2,030/.  Ss.  Sd.  currency,  alllBged  m  the  declaration  to  ha  of  iha 
by  a  wit     value  of  S,000/.  sterling,  with  the  common  money  counts.     Plea,  no*  as«cmp* 
new  swear  sU.     The  judgment  being  proved,  by  a  witness  swearing  to  the  baod-wiilia^ 
h  ^d^  ^^    ^^  ^'  ^^^^^^'  ®^  ^®  Chief  Justice  of  the  court,  and  saying  thai  ha  woald  baift 
inc  orthe   ^^^^^  Upon. the  seaF.  appended  to  it  as  the. sea)  ofthe  island; 
Chief  Jos        ^^rd  Ellenborovgh.     '' A  foreigner,  or  a  subject  who  is  abroad,  may  b« 
tice  of  the  outlawed  b«re,  and  his  effects,  if  he  has  any  in  the  country,  may  be  seised  uo- 
eoart,  and  der  the  outlawry;  hut  it  is  impossible  for  tha  plaintiff  to  lecover  a  judgawot 
•ajin*  he    against  him,  when  he  has  never  appeared  to  the  action.    The  defondaoC  noA 
Te^^  a^n  Hf '"^  resident  in  Tobago,  there  was  no  pretence  for  soin^him  in  the  courts  of 
the  «eai  ap  *  "at  colony  J'     In  answer  fo  an  observation,  iirom  the  plaintiff's  counsel  thai 
pended  to   ^^  judgment  or  sentence  of  a  foreign  court  must  be  received  a^  evideuca  of 
it  as  the      the  right  it  establishes,  and  must  at  any  rata  be  taken  as  just  and  regular,  till 
seal  of  the  |he  contrary  i^  shown  by  extrinsic  proof;  his  lordship  said,  there  night  basnek 
voDft        a  glaring  injustice  on  the  face  of  a  foreign  judgment,  or  it  might  be  so  enona- 
ous  as  to  render  it  so  ludicrous  that  it  could  not  raise  an  osMiMiif ;.  and  if  s«b» 
mitted  to  the  jurisdiction*  of  the  Courts  of  this  country,  could  not  ha;  enlbrcad. 
[718   I  fore  directed  a  nonsuit.. . 
t^mint        rru-    ^'  ^"^RTON  V.  BlttAYBROOK.  M.  T.  1814.  N.  If.  2  StBrk.  e, 
iarport  in-      ^r^^?**  fl  «^^)'^  3««nst  the  defendant  upon  a  judgment  aacovarad  in  tba 
to  be  aigiT  ^^^^^  ^*^,"*?  '®^*«<*  of  Jamaica,    The  principal  question  was,  whethar  the  juda* 
«d  bjr  the    I^5«*t  had  been  properly  luthentioated.     It  was  proposed  to  authenticate  tha . 
•lark  of  the  judgment  in  the  following  mwner:  Isfc..  Tp  shpw  by.  cei:tifi9a|le  bpm  the.g^ 

m-TJ^^-uL^JI'?  1?"^  •  '^*  '*  ""*  ^  "^ ^•"'  ^  Ptt'P«»s  of  aothentieslii^  a  j«%. 
rojmt,^  althov|h  i(  be  tso  ipaeh  worn  to.make  an  imprasiioo;  Caias  v.  Staav^^GUijft 
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>rtmor,  under  the  great  seal  of  the  island,  that  Clayton  was  a  notary  public  court,  and 
Md  a  aecretary  of  the  island.     2ndly.  To  prove  by  a  certificate  of  Clayton's,  jertifie^  ^7 
the  notary  public,  that  Smith  was  clerk  of  the  supreme  court.     Srdly.  By  pro-  •>»"»•«. 
ducmg  an  instrument,  which  pul*port(dd  to  be  a  copy  of  a  judgment  under  the  bvT*ouri 
Mnd  ofthe  chief  derk.     A  witness  of  the  name  of  Allen  proved  that  he  had  af  cenifi 
^raciisei  ae  an  attorney  on  the  island  many  years,  and  that  the  Court  had  no  caie  and 
•eal^  bat  that  copiea  ofthe  judgment  on  stamps  were  usually  received,  certifi-  ceriificm* 
ed  IQ  be  true  copies  by  Smith,  the  chi^f  clerk.     But  he  could  not  state  whe-  ®^  '**®  ^^^ 
ther  the  document  produced  was  in  the  hand-writing  of  Smith,  or  of  one  of  his  2erThe"i^l 
^rka.     Lord  Ellenborough  permitted  the  plaintiff  to  take  a  verdict,  with  liber-  of  the  isl 
ty  to  the  defendant  to  have  a  nonsuit  entered^  and,  waa 

4.  Abamtswaitb  f.  Stugb.  H.  T.  1816.  N,  P.  1  Stark.  183;  S.  C.      held  inaSl 

4  Campb.  Sit,  miMibte, 

Hie  witaeaa  caAled  to  fprove  an  examined  copy  of  the  judgment  stated,  that  bo^eTer 
attthe  request  of  a^  afttoraqy  in  Dublin  he  went  to  the  building  where  the  four  Jq  aii  cases 
conrta  nre  Md,  and  there  compared  the  copy,  and  produced  i,  parchttient  roll  be  pro?ed 
liron  the  cnstody  ef  the  attorney.     Lord  Ellenborough.  Sinc^  the  records  are't^at  Ate  oK 
kept  in  different  presses,  the  tame  difficulty  still  presents  itself;  it  is  very  di»-f'i>^^  ^**"* 
tre«nag  to  atrain  the  rules  of  law,  when  evidence  might  so  easily  be  procured,  p^^^^y^ 
If  iho  witness  had  stated  that  the  record  came  out  of  the  hands  of  the  proper  pi^^e  of  d« 
«fieer^  it  wonld  have  been  sufficient.  The  evidence  must  be  launched  by  pro«  posit,  or 
▼ing  that  the  document  came  eiiher  from  the  proper  person  ot  proper  place';  oat  of  the 
till  then  I  cannot  look  upon  it  as  a  record.     To  admit  this  evidence  would  ^oda  of 
afiard  a  jHcecedent  for  laiity  of  proof  in  <>ther  cas^s.     ^e^  V^nti  991  \  Gilb.  fbe  officer 

cestodjr  the 
" —  ^  records 

StUQinrat  fn  ICrtmfnarl  y tOCteVfnsS*    Seefalso  tit.  Execution,  were  kept 
I,  Rax  ▼.  Holt,  M.  T.  1793.  K.  B.  5  T,  R.  445.  al^V" 

Per  Cwr.     After  trial  all  that  defendant  can  do  is  to  move  an  arrest  of  judg- j^j^^^g^ 
Ment,  which  may  be  done  at  any  time  before  judgment  is  pronounced.  may  be 

enaide  between  eonviction  and  sentence; 

^  SuTTov  V.  Bishop.  H.  T.  176^.  4  Burr.  3^87.  Truscott  v.  Carpenter.  C  '^^^  j 

T.  T.  1696-  K.  B.  1  Ld.  Raym.  231.  f^J.^"^  «^ 

Per  Cnr^     There  was  no  pretenoo  to  arrest  the  judgment;  because  nothing {J^j^l'jp 
a^ipearson  the  face  ofthe  record  to  justify  it;  and  the  Court  ought  not  to  ar- pears  on 
vest  judgment  upon  natters  sot  appearing  upon  the  face  ofthe  record.  the  face  of 

3-  Rkoina  v.  Dkman.  H.  T.   1705.  K.  B.  2  Ld.  Rayro.  1221.  the  record 

The  defendant  was  indicted  for  perjury,  and  the  indictment  set  forth  a  trial  in^king  the 
liad  before  the  Lord  Chief  Baron,  at  Nisi  Prius  in  Middlesex;  and  the  defen-  f„'?^®  ^ 
dant  being  sworn  before  the  Lord  Chief  Baron  upon  the  holy  evangelists,  de-  rently^i« 
poaed  so  and  so,  which  was  false,  el  fie  the  defendant  eommisU  volurUariam  per-  neons;t 
jmrimm,  coram  the  Lord  Chief  Baron;  judgment  was  given  against  the  defen- No  motion 
idant  by  m^  dieitj  and  now  the  defendent  appearing  in  court,  the  counsel  m  arrest  dT 
fnoved  the  Court  in  his  behalf  in  arrest  of  judgment;  and  it  being  doubted  JJJ|J«2>*"' 
whether  he  were  not  too  late— Holt,  C.  J.,  said,  that  after  judgment  by  „.j^  ^^^^^ 
trnhd  dick  judgment  has  been  arrested^  but  never  after  judgment  upon  de-jad«iueiit  a 
marrer.  %nnai  de 

4.  Rex  v.  Strago.  H.  T.  1760.  K.  B.  2  Burr.  730.  Dominua  v.  Hayes,  tendaoi  on 

T.  T.   1729.  K.  B.  2  Slra.  844.  NoTcan  w 

Per  Cvr.    No  application  in  arrest  of  judgment^  can  be  made  in  defendaot's  application 
adwence.  of  ibis  de 

•  As  te  by  whom,  the  time  and  manner  of  giving. jodgment,  see  ante,  vol.  10.  lit.  In-acription  be 

1  The  eanses  on  which  this  motion  may  be  g-onnded,  althoogb  namerons,  are  confined  rendant  s 
tS  objections  whicli  arise  npon  ihe  face  of  ihe  record  itiielf;  therefore  no  defect  in  ev«d«>nco  absence, 
K»r  improper  condect  on  the  trinl,  can  be  urged  in  ibis  stage  of  the  proceedin«»;  4    Burr. 
■2«87;  I  Ld.  Ravm.  2^1;  1  Seik.  77.  315;  I  Sid    65;  Com.   Dig.  Indictmeni,  N.     Tbaa 
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5.  Rbx  ▼.  NicoLLs.  E.  T.  1744.  K.  R  2  Stra.  1227,  Rex  t,  Ltruumftr, 
Un!e«lbe  Mayor  op.  H.  T.   1760.  K.  B.  2  Burr.  ^31.      „ ,        _  ., 

jnry  find  a      Prisoner  was  indicted  at  Hicks's-  Hall,  for  conspiring  with  Edward  i*/- 
Uhinh\h«w  g^'ave,  unjustly  to  charge  William  Frankland  with  a  robbery,  and  for  that  poj- 
SSmtt  i     pose  going  before  a  justice  of  peace,  where  Bygrave  swore  it  up<m  hun.    rit- 
Question  to  cholls  only  came  irr  and  pleaded  not  guilty,  and  the  jury  found  that  the  was 
the  Conrt.' guilty;  but  Bygrave  died  before  the  indictment  "was  preferred.     Before  aaj 
[  '''^O  ]  judgment  was  given  at  the  sessions,'  she  brought  a  certiorari^  and  the  cause 
was  set  down  to  be  argued.     The  first  thing  determined  was,  that  this  betug 
in  the  nature  of  a  special  verdict,  there  was  no  occasion  for  the  defendant  ap- 
pearing in  court  upon  the  argument;  for  she  ia  pot  considered  as  coovicted 
till  ader  the  Court  have  determined  uponvtjie  verdict.     And  it  was  therefore 
not  within  the  reason  of  the  case  of  moving  for  a  new  trial  or  in  arrest  of  judg- 
ment, where  there  being  a  general  verdict,  it  created  sach  a  presoinption  of 
guilt,  that  the  party  cannot  move  without  being  present  in  court. 

9.  King  n.  Wright.  E.  T.  1805.  K,  B.  6  East,  328.  S.  P.  Price  t. 

JACKSON.  E.  T.  1813.  K.  B.  1  M.  &  S.  442. 
Upon  an  indictment  for  perjury,  in  falsely  taking  the  freeholder's  oath  at  aa 
In  ^sefl  of  election  of  a  knight  of  tbe  shire  in  the  name  of  J.  W.  it  appearing  by  compe- 
enr  th?**"  *®"*  evidence  that  the  freeholder's  oalh  was  administered  to  a  person  whopoll- 
Conrt  may  ®^  ^^  ^^^  second  day  of  the  election  by  the  name' of  J.  W.,  who' swore  to  his 
Te%'erM  the  freehold  and  place  of  abode,  and  that  there  was  no  suchjp^iaoo;  and  that  the 
jodgment    defendant  voted  on  the  second  day,  and  was  no  freeholder;  and  sometime  aA 
f*"^.^^*    terwards  boasted  that  he  .had  done  the  trick,  and  was  not  paid  enough'  (or  the 
comee  mat  4^**'  ^^^  ^***  afraid  that  he  should  be  pulled  for  his  bad  vote;  and  it  not  appear- 
ter  of  rec    ^^S  ^^^^  more  than  one  false  vote  was  given  on  the  second  day's  poll,  or  that 
pri,  and     the  deferfdant  voted  jn. his  own  name  or  in  any  other  than  the  name  of  J.  W.; 
may  either  the  jury  found  a  verdict  of  guilty  against  the  defendant  according  to  the  parti- 
miugaie  or  cular  terms  in  which  the  charge  was  made  upon  him  by  this  indictment, 
morese  ^^^  Ellenborough,  C.  J.  stated  the  reason  to  be  for  the  purpose  of  pas8>- 

yero.i  ^P^  "P^°  them  a  diflferent  judgment  (which  he  observed  might  be  done  at  any 
time  the  same  term,)  the  former  judgment  being,'  in  their  opinion,  improper 
upon  the  grounds  above  alleged,  and  which  were  stated  by  his  lor^hip. 

.  •/  • 

5lur(s»(ctfov. 
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M  material  to  support  the  charge,  as  well  aa  the  circnmataDce  of  no  oflenee  being  chaigoif, 
will  caoae  the  judgment  to  be  arreated;  4  Bla.  Com;  875;  8  Bnrr,  1901;  1  Eaat,  146." 

♦  If  the  defendant    is  in  actaal  custody  be  mnat  apply  for  a    habtOM  corpus  I*  enabU 
u™". ^\ ^®*"^  brooght  np,  to  make  the  motion;  2  Borr.  981.     Whore    an   applieatioB  of 
this  kind  IS  made  at  ihr  aaaiftes!  and  the  jo<^ge  thinks  it  ia  open  for  diacaaaion,  iheaMtenA 
la  respited  in  ^'^der  to- take  iher  opinion  of  the  twelve  jndgea;  1  Leach,  360:  29  Gea  2.  c 

11%  V  ,  i'^'f  *••  ^^^ '  ^  ^^•'**'  *^^*-  "^^  *»»•  jndge  thinka  that  the  ob^rtioa.  am  not 
we  I  founded,  he  then  paaaeaaontence;  bat  he  may  nevortheieaa  respite  execotion.  in  order 
to  take  the  opinion  of  iho  jndgea  upon  the  ol>jectiona;  2  Leach.  102,  106. 107.  If  ihm 
judgment  la  ultimately  arrested  all  the  proceedinga  will  be  aet  aside,  and  jadgment  of 
•cqu.ttiU  will  be  glv^n  but  it  will  be  no  bar  t6  a^a^b«H,uent  indictment,  which  the  proJ^ 


«.«r.r„     V     J         J*    "**   V"°^'  '■"  "'***®  ^^y  "Itcfaiion  when  once  the  jadcment  is  aJl- 
pmnly  entered  on  the  record;  bat  if  any  material  defect  appear  on  the  face  ofTt    the ?J3^ 

ZTnZ""^ -r' rV'^'^uK^'''   of  «r^or;  4  Mud.  396.   T   the  Court  of  K-J^^ 
^r^J^iiu^^ert^^lo^Zr 

ml;?g:;i'n"a!;^;he;^^,l;^k^;r^^^^^         ^^  -?,-'•  ir"™*'^^'  -'"  ;"^-  r^ 

•ee2East,I86l.  '»«  l*»^Wfw  matter,  to  b^  rftaincd  lo  the  ouiody  of  an  officer} 


JURISDICTION.  «# 

1.  Smart  v.  Wi>lpf.  T.  T.  1189.  K.  B.  S  T.  R.  343.  Wh«n«Ter 

Ashorst)  J.     It  w  certairily  a  general  rule,  that  where  a  Court  has  juritMlic-  ^.  Johmiio- 
tioD  ID  the  principal  question,  it  has  jurisdiction  incidentally  overall  iuterlocu*  ,*^^^^^ 

tory  matters  connected  with  the  original  cause.  principal 

qaaslioBf  it  applicfl  to  tU  ineidqntal  points  connected  with  it. 

3.  Maobbath  ▼.  Haldimand.  E.  T.   1786.   K.  B.   1  T.  R.  172.  And  the  m 

Per  Cur.    There  was  no  other  evidence  but  letters,  which  were  before  the  T  >n«'^  m>I 
jaiy,  and  the  judge  had  a  right  to  give  his  opinion  upon  them.     The  construe-  ^-^^'^.^ 
tioa  of  deeds  is  a  matter  of  law,  but  that  of  letters  is  proper  for  the  considera-  i^^,  l»%^ 

4.  ji  -•      .  '  "^      '  pinion  as  in 

tioa  of  the  jurv.  ihaimp^n^ 

9.  KiNGv.  GiLLHAM.  £.  T.  1795.  K.  B    6.  T.  R.  365.  -   ofawriuaa 
On  an  indictment  on  the   17  Greo.  8.  c.  26.  s.  7.  for  faking  more  than  lOtt.  doeamant; 

in  the  lOOl.  for  brokerage,  Sec,  Grose,  J.,  said,  in  cases  of  this  kind,  the  ques-  ^^^  *3^ 
tion  must  be  leA  to  the  jury  to  consider  whether  the  defendant  really  took  j^^^l^n  |^i^ 
more  than  10a.  in  lOOl.  by  way  of  brokerage;  for  if  he  colourably  take  a  large  matter  of 
enm  under  pretence  that  the  excess  above  lOt .  was  received  (or  another  pur^  fact; 
pose,  that  will  not  avail  him.    In  the  case  of  usury,  it  is  always  left  to  the  jury  ^  "Miy 
to  say  whether  the  sum  taken,  though  ostensibly  for  another  purpose,  was  not  ^?"^l^ 
in  reality  taken  as  usurious  interest.  mlJvJI^ 

4.  EsTWiCK  V.  Caillaud.  M.  T..  1795.  K.  B.  5  T.  R.  420.  form  a 

Per  Cur, '   Fraud  may  be  a  question  for  the  jury,  and  it  may  also  form  a  part  point  of 
of  law,  and  sometimes,  law  and  fact.  law,  and 

6:  Metcalf  v.  Hall.  E.  T.  1786.  K.  B.  1  T.  R.  169.         »        ■pmeiimea 

The  Court  considering  the  reasonableness  of  time  as  a  question  of  law,  and  l*^  '"^ 
not  of  (act,  whether  the  post  goes  out  this  or  that  day,  at  what  time,  &c.,   are  xbe  word 
matters  of  fact;  but  when  those  facts  are  established,  it  then  becomes  a  ques-^**  reaaona 
tion  of  law  on  those  facts  what  notice  shall  be  reasonable.  bly^'  ii  a 

6.  MuiLMAN  V.  D'EouiNo.  M.  T.  1795.  C.  P.  2  H.  Bl.  665.  ••'^m  ©f 

Per  Cur.  What  is  reasonable  time  must 'depend  on  the  particular  circum-^^*  .  . 
stances  of  the  case,  and  it  must  always  be  for  the  jury  to  determine  whether  ^pp|;^  10 
any  laches  is  imputable  to  the  plaintiff.  time,  when 

7.  Johnstone  v.  Sutton.  M.  T,  178G.  K.  B.  1  T:  R.  520.  it  is  a  quae 

An  action  for  maliciously,  and  wil  bout  any  rehsonable^  or  probable  cause,  ^ion  of  fact, 
holding  the  plaintiff  to  bail,  was  tried  before  BuHer,  J.,  who  stated  to  the  jury  ^^^  ^'Ti'* 
that  there  were  two  questions  to  be  determined;  1st.  Whether  the  facts  in  o'^?!^^able 
evidence  were^rue.  2nd^  Whether,  if  true,  they  showed  a  want  of  reasons- came  k  a 
ble  or  probable  cause;  and  the  learned  judge  added,  *'  what  is  reasonable  orqaestioaof 
probable  cause  is  matter  of  law,"  and  he  then  gave  his  opinion  upon  the  case.  I«w; 

8.  Johnstone  v.  Sutton.  M.  T,  1786.  K.  B,  3.  T.  R.  545.  784.  [  ''^  1 

Per  Cvr.     The  quesiion  of  probable  cause  is  a  mixed  proportion  of  law ^*'*'"|'""* 
and  fact.     Whether  the  circumstances  alleged  to  show  it  probable  or  not  prob-  v*  ^I!f "[? 
able  are  true  and  existed,  is  a  matter  of  fact;  but  whether,  supposing  them„j,y  ^^^ 
true,  they  amount  to  a  probable  cause,  \9  a  question  of  law;  and  upon  this  dis-  mived  pro 
tinction  proceeded  the  case  df  Reynolds'v.  Kennedy,  1  Wils.  2S2.  portion  of 

9.  Wilson  V.  Hobday.  E.  T.   1815.   K,  B.  2M.  &S.  120.  law  and 

Per  Cur.     Submitting  to  a  jurisdiction  precludes  the  right  of .  question- g*?'  .   . 

"»«  ^*-  to"aTaris""* 

dialioB  preeladeethe  right  of  qoestioning  it.  ^ 

10.  MosTYN  V.  Fabrigas.  M.  T.   1774.  K.  B.  Cowp,  172.  If  iheparty 
Per  Cur.     If  the  party  means  to  dispute  the  jurisdiction,  it  must  be  by  plea.  ^^^  to 

*  Where  an  indictment  ii  talcen  before  a  Conrt  tbsit  haih  no  cognizance  of  the  oflTenpe  iaritdiction 
the  defendant  mnj  plead  to  the  jariadiet  on,  wiihoot  annwering  at  ali  to  the  crime  alleged,  itmoft  be 
1  Holt.  286;  as  if  a  man  be  indicted  Tor  rreaKoa  at  the  qoarter  eoMiona,  for  a  rape  at  the  by  plea;* 
aherilT'B  iown,  or  the  like.  Id.;  or  if  another  coort  have   exclusive  jarisdiction  of  the  of- 
lenee.     BjDt  alihoogh  the  defendant  mav  plend  to  the   jurisdiction  in  such  e;«ee,  there  are 
bat  Cbw  iiiigtances  io  which  he  ii»  obliged  to  have  n  coa  se  to  such  a  plen.     Ir'  the  olTence 
ware  com/bijttad  oat  of  the  jori^iction  of  the  conrt,  the  defendant  mny  take  ndvantnge  of 
thin  nuitler  BOjier  the  general  iasae,  6   East,  583;  or  i€  the  objection  appear  apop.  the  faca 
a/iha  cee  rd,^e  nay  dcmar^  or  (it  nhnald  seem)  move  in  arrcs  of  jadgmept,  or  brin^  a 
writ  ojh^rdr.    f^  oa  the  other  bjuid,  the  ofieace  w^^  compiiited  withia  t^t,  jftriadictioji 


.:».  «»•• 


«M  JURISDICTION. 

\U  Parker  Y.  Eldiko.  E.  T.  180i.  K.  B.  1  East,  d^. 
Ezeepc  To  oisumpnt^  the  defence  as  to  80  much  was,  that  the  debt  was  contracted 

^^^  d*     ^'^^^"^  ^^^  ^^^^  ^^  ^}yy  ^y  ^h®  defendant  residing  there,  where  the  plaintiff*  aU 
recu  diat    ^  ^'^^^  ^^  ^^^^  ^'"^®  (though  the  latter  had  removed  at  the  time  of  the  action 
the  pro       commenced);  and  that  by  the  stat.  13  Geo.  3.  c.  36.  (directed  to  be  deemed  a 
veediogs      public  act)  for  the  more  easy  and  speedy  recovery  of  small  debts  contracted 
«MI  Im  ta  within  the  Isle   of  Ely,  a  court  of  requests  is  constituted,  and  it   is  enacted, 
>en  ina  p«r  <c  j\^g^i  qq  action  or  suit  for  any  debt  not  amounting  to  40s.9  and  recoverable  by 
eoTrr^  tkea  ^^^^^  ^^  ^^'^  ^^  ^^  ^^^  ^'^  court  of  requests,  shall  be  brought  againat  any 
if  the'  «o     P^r^n  residing    or  inhabiting  within  the  jurisdiction  thereof,  in  any  of  the 
Hm  be        King's  courts  of  Westminster,  ^c,  or  elsewhere,  out  of  the  said  court  of  re- 
broe^t       quests."     In  reply,  it  was  urj^ed  on  the  part  of  the  plaintiff  at  the  trial,  that, 
•leewhere,  admitting  that  the  above  mentioned  clause  was  strong  enough  to  draw  the  sitb* 
mevboTtv^^  matter  of  the  action  within  the  inferior  jurisdiction,  because  the  defendant 
ea  m  ev?    resided  there,  although  the  plaintiff  did  not,  which  was  contrary  to  the  nannl 
deaee  bb     ^^^^  in  such  cases,  more  especially  as  a  subsequent  clause  gave  treble  ooats 
der  the  gea  againat  the  plaintiff,  in  case  he  was  nonsuited,  or  a  verdict  passed  against  hioa. 
erei  iaaae.   a  provision  which  seemed  to  imply  that  he  also  must  reside  within  the  jurta- 
i  '^^  ]  diction;  yet  at  any  rate,  such  an  objection  to  the  jurisdiction  could  not  be  t»- 
ken  on  the  general  issue,  but  ought  to  have  been. specially  pleaded;  for  other- 
wise it  is  a  surprise  upon  the  plaintiff,  as  he  might  not  know  that  the  defend* 
ant  lived  within  the  peculiar  jurisdiction  at  the  time  of  the  contract  made. 
The  learned  judge,  however,  thought  the  objection  to  the  action  well  founded, 
and  a  verdict  was  taken  folr  th^  defendant,  with  liberty  to  the  plaintiff  to  move 
to  set  it  aside,  and  enter  a  verdict  for  the  \L  18s.  If  the  Court  should  be  of 
^    «  different  npinion.     Lord  Kenyon,  C.  J.     Some  acts  of  parliament,  giving  a 
peculiar  jurisdiction,  require  that  it  shall  be  pleaded  in  case  the  parties  claim- 
ing the  privilege  shall  be  sued  elsewhere;  and  others  direct  that  a  suggestion 
shall  be  entered  on  the  roll,  and  in  those  cases  the  methods  pointed  out  by  tho 
respective  statutes  roust  be  pursued.     But  here  is  a  general  law  of  which  we 
are  bound  to  take  notice,  which  says,  that  no  action  shall  be  brought  againat 
any  person  residing  within  the  jurisdiction,  for  any  debt  not  amounting  to  40i». 
«nd  recoverable  by  virtue  of  that  act.    The  demand  in  question  is  of  that 
aort.     How  then  can  we  say  that  the  plaintiff  shall  recover  it  againat  the  pos- 
itive direction  of  the  act  ?  This  being  directed  to  be  taken  as  a  public  act  in 
part  of  the  general  law  of  the  land,  of  which  th6  plaintiff  muat  be  deemed  to 
nave  notice,  and  therefore  cannot  object  to  being  surprised.     He  must  alaa 
know,  in  fact,  with  whom  he  contracted,  and  on  what  account. 

12.   MosTTN  V.  Eabrioas.  M.  T.  1774  K.  B.    Cowp.  172. 
^J*.**.*^.       Pfr  Cur,     In  every  plea  to  the  jurisdiction,  you  must  state  another  juria* 
H^^^JJJJJiJ'*  diction;  therefore,  if  an  action  is  brought-here  for  a  matter  arrising  in  Wales, 
ehow  the     ^®  ^^^  ^^^  remedy  sought  ill  this  court,  you  must  show  the  juriadiclioa  of 
pnpm  tfi    Wales;  and  in  every  dase  to  repel  the  jurisdiction  of  the  King^a  court,  yon 
baasi;        must  show  a  more  proper  and  more  sufficient  jurisdiction;  for  if  there  tano 
Aod  Bsy    other  mode  of  trial,  that  above  will  give  the  King^s  court  a  jurisdiction.     Now 
Ij^*"  ^^  in  this  case,  no  other  jurisdiction  is  shown,  even  so  much  as  in  argument. 
"ddfciS*  13.  Wilkes  v.  Williams.  T.  T.  1808.  K.  B,  6  T.  R.  631. 

the  wroos       '^^  court  held  that  a  plea  to  jurisdiction  might  begin  with  the  words  ^  defend 
and  mjary.the  wrong  and  iniury,  when,  &c." 
wben,3tc"  14,  Grant  v  Sondes.  E.  T.  1775.  C.  P.  2  Blac.  1094. 

r  724  j       Per  Cur,     There  is  no  difliculty  in  this  case.     Every  dilatory  plea  ia  held 

^*'*"     .   atrictly  to  certain  rules.     They  must  be  offered  in  the  first  instance,  and  plea- 

most  be  10  ^®^  ^i^^^oot  any  rf^ugnnncy.     They  cannot  be  pleaded  after  a  general  impar- 

peranii,  end  ^^  the  coort,  hat  the  Coort  have  not  cogniznnce  nf  it  (which  can  oceor  only  in  thecsM  ^ 

not  by  9JL     indictmeatR  in  inferior  couiis;  soch  nn  the  court  of  qo'irter   sessions),  the  defeniliint   may 

loroey.         have  advuntaj^e  of  it  upon  gi^ncrnl  (l«marrer,  I  T.  R.  81^  or  the  Coart  of  King's  Beach* 

apon  the  indictment  beins  removed  hy  certiorari,  will  qu  sh  it«  2  Stra.  1088;  oi  the  coart 

whore  the  indictment  U  preferred  will  in  goneral  give  the   defendant  the   adventace  nf  the 

ot»|ec'.ion  at  the  IrinI,  ander  the  genofhl  ixsue.     As  pleas  to  the  JBrisdicttaa»  taerefora* 

aaldoni  oecar,  it  if  notaacessary  to  treat  of  them  at  any  leiigth. 


JURY.  Ml 

]ance,  because,  when  yoa  ask  a  favour,  and  gain  time,  you  admit  all  before  to 
be  right.  To  avoid  the  injustice  (hat  might  sometimes  happen  by  adhering  too 
atrictly  to  this  rule,  two  special  manners  of  imparling  are  allowed,  there  being 
three  kinds  of  imparlances  in  all.  The  first  sort  of  Special  imparlance  saves 
to  the  defendant  the  right  of  excepting  to  the  writ  and  count,  and  these  are 
granted  of  course  upon  application  at  the  office.  The  other  sort  of  special 
unparlance  which  saves  all  manner  of  exceptions,  and  among  the  rest  the  excep- 
tion to  jurisdiction',  is  (Mscretionary .  It  must  depend  on  particular  circumatanr 
ces,  which  are  I'efl  to  the  decision  of  the  Court. 

16.  Phillips  v.  Burt.  E.  T.  1788.  K  B,  2T.  R.  357.  An  eicwjt 

The  Court  held  that  in  all  cases  an  excesof  jurisdiction  might  be  remedied.^^/  juriadie 
m.  Rexv.  Muntow.  M.  T.  1793.  N.  P.   I  Esp.  62.  [IS"r^. 

This  was  an  information,  filed  by  the  Attorney-General  against  the  defend-  xo  give  v 
ant,  who  was  the  principal  store-keeper  at  Antigua  in  the  West  Indies,  for  Coart  jari» 
several  misdemeanours.     The  principal  chatge  upon  which  the  information  diction  ov 
was  founded  was,  that  he  had  purchased  in  England  certain  stores  of  White-  •r.off«»««* 
head  and  Co. ,  at  a  certain  nominal  price,  agreed  upon  between  them,  which  ^^^'  ^ 

Erice  be  charged  to  government  in  his  returns  to  the  Mavy-Ofiice;  and  that,  ^^^  ^^ 
y  collusion  between  htm  and  Whitehead  and  Co»,  the  latter  had  made  to  him  sanctioned' 
a  considerable  allowance  in  such  nominal  price,  which  allowance  he  reserved  b/  the  ftat 
to  his  own  use,  by  which  government  were  defrauded  to  a  large  amount.     The  "'^  ^^^^'.'V 
defendant  then  took  an.  objection  to  the  jurisdiction  of  the  Court,  and  insisted  |^  l>*hili 
that  it  had  none  over  the  offence  as  proved.     He  said  that  the  evidence  had  ^' 
proved  the  criminal  matters  to  have  been  wholly  done  and  completed  in  the 
West  Indies,  and  the  Court  of  King's  Bench  could  not  take  cognizance  of 
the  East  India  Bilf,  which  had  been  passed  expressly  for  the  purpose  of  giv- 
ing the  Court  of  King's  Bench  jurisdiction  of  Eastern  delinquency.     Ix>rd 
~Kenyon  assented  to  the  objection  respecting  the  jurisdiction  of  the  Court, 
where  the  criminal  matter  arose  wholly  abroad,  and  agreed  that  in  such  case, 
to- warrant  the  interposition  of  the  Court  of  King's  Hench^  an  act  of  parlia?^ 
meat  was  expressly  necessary. 

SlllVf (Tal  SfrOtf Cr-     See  tits.  Aciion,]  Evidence, 
3nXUt     See  tit.  Affidavit, 

Jfttra.*  [7S5tj;    • 

*  There  are  few  portions  of  oor  jadicial  system  which  haTe  experienced  greater  change 
or  been  made  soficeptible  of  more  important  modificationa,  than  the  law  conceining  trial 
b/  jnry.  On  ita  first  inatkotion  the  jnrora  performed  several  distinct  dlities,  and  exceroia- 
ed  ■eperat<)  fonciiona.  They  were  at  once  witnesses,  investigators,  and  jndges.  No  one  - 
was  anciently  competent  to  be  a  jnror  nnless  he  really  knew,  or  wan  sopposed  to  be  ac- 
qnatnted  wiih,  the  facts  of  the  cases  upon  which  he  was  afterwards  judicially  to  pronoonee 
his  opinion.  Hence  it  was  that  a  jury  was  summoned  for  each  separate  hnndred.  And' 
also  that  they  were  subject  to  attaint  tor  a  fal«e  or  erroneous  verdict.  " 

Trial  by   jury  seems  to  have  been  first  recognized  by  the  legislature  in  an   act  passed  in* 
the  reign  of  Henrv  the  Second.     In  cap.  29.  of  Magna  f^hnrta  it  is  especially  declared.. 
that  no  freeman  shall  he  injured  in  bis  penton  or  his  property,  except- by  the  legal  judjs- 
inent  of  his  peers  or  the  law  of  the  land.     S  >me  discussion  has  been  raised,  whether  thit:- 
clanse  refers  to  trial  by  jury.     Lord  Coke  and  Mr.  Justice  Blackstone^ so  interpret  it;  but 
Mr.  Reeves  in  bis  History  of  the  English  Law.  vol.  1.  p.  29.  says  that*  the  word  pariam 
in  the  statnte  merefy  applies  to  the  earls  and  barons,  and  has  no  relation  whatsoever  to  trial: 
hy  jnry.     This  position  of  the  learned  historian  has  since  been  snecessfdily  combatted  by 
Hr.  Gary,  who  refers  to  the  25  Edw.  8.  sUt  6.  c.  4,  in  confirmation  of  the  construction 
pat  spon  the  words  by  Coke  and  Blackstone,    The  first  provision  allowing  juries  to  give 
tha'r  verdict  at  large,  and  respecting  the  summoning  of  jurors,  is  In    18  Edw.  1.  stat.  1. 
e.  a>.8.2.     It  is  ordained,  that  the  justices  assigned  to  take  the  assizes  shall  compel  the  jo- 
lets  to  say  precise!;^  whether  it  be  disseisin  or  not,  so  that  they  do   show  the  truth  of  the 
deed,  and  rm^uire  aid  of  the  justices.    But  if  they,  of  their  own   head,  will  say  that  it  is 
difseisin,  their  verdict  shall  be  admitted  at  their  owtt  peril,  and  from  hence   forth- the  jns- 
tieu  shitll  not  put  in  assizes  or  juries  any  other  than  those  that  were  snmmoned'lo  the  same 
sirllrat. 

Wh  now  eomB  to.a  psriod  of  oor  history  in  which  snob  great  improvements  were  made 
fafttb.ia.ths  theorjr  aad .practice  of  oar  laws,  that  from  this  time»:  tbs  veifni  oft  Edieard.the 
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t  ifELATlVE  TO  WHO  IS  COMPCTENT  TO  BE  A  JUROR* 


IL  RELATIVE  TO  WHk)  IS  EXEMPT  FROM  BEING  A  JUROR-t 

Third,  the  statntei  have  obtained  the  name  of  nova  atatata,  as  dntingniebed  fr^in  thoia 
jMiaed  io  the  former  times,  which  cooseqaently  are  called  vetera  8tatut€L    The  sUUites 
Ivlating  Io  jarors  and  trial  by  jary  have  become  so  many  and  so  Tmrions,  that  t*  attempt 
to  give  an  intelligible  view  of  them  wonld  require  more  space  than  the  natare  of  the  pfe»- 
lent  work  will  allow.  « 

The  law  stated  in  the  text  is  consititent  with  the  provisions  introdoeed  by  the  9  Geo.  4. 
c.  50.  which  repeals  all  the  prior  ants,  and'  consolidates  the  whole  law  upon  the  snbject 
into  one  compendaoas  legislative  declaration. 

The  primary  objects  of  the  New  Jory  act  were:  1st.  To  consolidate,  aimplify  and  ainfsid 
the  existing  law,  relative  to  the  qnalificatiqnt  sammoning,  and  formation  of  juries,  ^ndlja 
To  increRae  the  nami>er  qt  persons  qaalified  to  serve  on  jnri^;  for«  as  the  popalation  ibid 
wealtC  of  t^ie  conntry  aognient,  civil  and  criminal  suits  necessarily^  miiltiply;  it  boeaoa* 
desirable^  therefore  to  lighten'  tho  dotiea  of  those  who  are  liable  to  be' called  fiom  their 
private  pnrsnits  to  aid  the  admin'istratioq  of  jctstice.  Srdly,  and  Isstly.  To  remove  the 
complaints  which  had  long  been  urged  on  the  parxial  and  defective  mode  of  striking  special 
jntie*. 

*  Every  man  between  the  ages  of  twenty^-one  and  sixty  years,  residing  in.any  cownt^ 
itf  England,  who  has  in  that  .county,  either  in  bis  Qwn  name,  or  in  trust  for  him,  lea 
ponn£  per  annum  above  reprises;  that  is  to  say,  of  clear  yearly  income,  arising  out  ai 
lands  or  tenements,  whether  freehold,  copyhold,  or  costpmary  tenure,  or  of  ancient  da* 
m«*ne;  or  of  rents  issoing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tenemoBla* 
and  rents  taken  together,  in  fe^imple,  fee-taj,l,  or  for  his  own  or  other  person's  lifa; 
or  who  hns  in  the  same  county,  twenty  pounds  per  annum  above  reprises  in  lands  or  taaa- 
ments  held  by  lease  or  leases  for  iUe  absolute  tjerm  oT  twentjr  ydars  or  rotor%«  or  for  amy 
term  of  years  determinable  on  any  life  or  lives;  or  any  householder  who  .  shall  be  lated 
tor  assessed  to  the  poor-rate,  or  to  the  inhabited  bouse  doty  in  the  county  of  Middlesex,  oa 
a  value  of  not  more  than  thirtv  pounds,  or  in  any  other  coanty  of  not  less  than  twenty  • 
bounds,  or  who  shall  occupy  a  house  containing  not  less  than  fitleen  windows;  see  6  Gao* 
4.  c.  50.  s.  1, 

t  Peers  (6  Geo.  4.  c.  60.  s.  6.),  judges  of  t|ie  JCing's  Court  of  Record  at  WestniB* 
star,  and  of  the  courts  of  great  sessions  in' Wslofi,'  clergymen  in  holy  orders,  priesis  of  tha 
Ifoman  Catholic  faith,  personf  who  shall' teach  or  preach  in  any  oongragatioa  of  Prattfy 
tant dJssjBntert,  seigeants  and  barristen  at  law,  attorney,  soliciten  and  proctors;  atteavvT 
a^y  sScii'eoirls'aetd&Uy  e«'caroising  the  duties  of  their  rpapacclfa  offitits  potimm§9  fioit^^ 


JURY.— Rfiativc  to  the  Jury  Liat  .53d 

R«x  V.  Pqgr  ET.  1779.  K.  B.  Doug.  188, 
This  was  a  case  reserved  upon  an  indictment  on  the  statute  of  3  &  4  Anne  Tnacrip 
c.  185.  against  the  defeodant,  as  high  constable  of  the  hundred  of  Battle,  in*'^®  exemp 
county  of  Sussex,  for  not  obeying  a  warrant  of  the  justice  in  quarter  sessions  **®°"  ^'^^"^ 
by  which  he  was  commanded  to   issue   his  precepts  to  the  petty  constables',  "^'J'^^S  **** 
beadboroughs,  iaud  tything-men  of  and  belonging  to  the  respective  boroughs  iJ'otuke^ 
of  the  said  hundred  of  Battle,  for  the  purpose  of  preparing  lists  of  persons  awaj  by 
qualified  to  serve  on  juries,  &c.,  and  for  not   returning  such  lists  to  the  said  any  of  the 
justicea  at  the  Michaelmas  sessions  following.     The  indictment  had  been  re- ■**^".*««  ^^oa 
noved  by  eerliorari  from  the  quarter  sessions,  and  was  tried  at  the  last  assizes  *l''**»**8  J" 
for  Sussex.  The  case  set  forth,  that  the  defendant  bad  been  legally  appointed  "?'797  1 
to  his  Qjffice;  that  a>warrant  (stated  tn  Aac  rcr&o)  issued  at  the   Midsummer   ^       ^ 
sessions;  that  he  was  duly  served  with  it,  and   neglected   and  failed  to  issue 
forth  his  precepta  &c.     That  William  1.,  whea  he  founded  Xtie  Abbey,  granted 
among  other  things, "  qdod  habeat  curiam  suum  per  omnia  et  regiam  libertatem 
et  coQsuetudinem  ^tractandi   de  suis  rebus  vel  negotiis,  ct  justUiam  per  se  « 
teoendam,"  sanctuary  for  felons,  freedom  from  all  episcopal  jurisdictions  fee  • 
That  Henry  I.,  by  two  several  charters,  part  of  which  were  set  forth,  confirm- 
ed the  privileges  granted  by  Wiliara  I.     That  Henry  VHI.  granted  the  man- 
ner ana  hundred  of  Battle  Abbey  to  Sir  Anthony   Brown,    his  heirs  and 
assigns,  with,  power  to  hold  such  views  of  frank-pledge,  court-leet,  hundred 
courts,  law  days,  sokes,  returns  of  writs,  cognizances  of  ,p)eas,  ^nd  other 
rights,  jurisdictions,  powers,  liberties,  &c.  as  late  abbot,  or  any  of  his  pedeces- 
Bors,  had  held  and  enjoyed  in  right  of  the  said  abbey.     That  under  this  grant,' 
the  manner  and  hundred  had  come  by  various  mesne  assignments  <to  the  pres- 
ent proprietor,  Sir  Whistler  Webster,  bart.;  that  the  defendant  levied  within 
the  manner;  that  the  manner   and  hundred  are   co-extensive;  and  that  there 
had  been  a  court  of  record  regularly  held  within  the  mannor  till  the  year  1744; 
that  by  immemorial  custom,  the  residents  within  the  hundred  had  not  been  re- 
turned to  serve  on  juries  out  of  the  hundred;  and  that  no  precepts  had  ey.er 
been  issued  from  time  imnrremorial  by  the  High  constable  of  Battle;  that  i^o 
proof  was  given  of  any  allowance  of  this  privilege;  that  the  town  of  BattTe  is 
not  a  town  corporate  that  has  power  by  charter  to  hold  sessions  of  gaol  deliv- 
ery or  session  of  the  peace  for  such  town.     The   defendant  was  found  guilty, 
subject  totbe  opinion  of  the  Court  on  the  following  question:  viz, ''  whether 
the  above  charters  and  iuHnemorial  custom  would   exempt  the  inhabitants  of 
the  hundred  of  Battle  from  serving  on  juries,  and  the  high  constable  from  is^ 
suing  his  precepts,  or  whether  the  several  acts  of  parliament  passed  and  now 
in  force,  concerning  jurors,  or  some  or  one  of  them  have  not  taken  away  such 
exemption?     The  Court  held  that  the  statute  did  not  take  away  the  prior  ex- 
emptions. 

:*- ^-. 

III.  RELATIVE  TO  THE  JURY  LIST.* 

and  keepera  of  hovsM  of  e<mvotion;  roembers  and  licentiates  of  the  Royal  College  of 
Fhyaicians  in  I^ondon;  aargeons  being  members  of  one  of  the  Royal  Colleges  of  Snrgeona; 
apotfaeearies,  officera  of  his  Majesty's  navy  or  nrmy  on  faJ4  pay;  pilots;  the  boasehold  ser- 
vanta  of  his  Majesty;  officers  of  easterns  and  excise,  sherifTs'  officers,  high  constables,  and 
paitell  clerks.  It  is  farther  provided,  by  6  Geo.  4.  c.  50.  s.  2.  that  all  persons  exempt  from 
serving  on  jaries  in  any  of  the  coorts  before  mentioned,  by  virtne  of  any  prescription, 
charter,  grant,  or  writ,  shall  continoe  to  enjoy  soch  exemption  ^aa  heretofore/  No  jnslice 
of  the  peace  ahatt  be  sammoned  or  impannellcd  to  serve  at  any  sessions  of  the  peace  for 
the  jarisdiciion  of  which  he  is  jastice,  see  6.  Geo.  4.  c.  60.  s.  48.  Inhabitanta  of  the  city 
and  liberty  of  Westminster  are  exempted  from  serving  on  any  jnry  at  the  sessions  of  the 
peaee  fortho  coonty  of  Middlesex;  see  6  Geo.  4.  c.  50.  s.  48.  No  person  shall  be  im- 
paanelled  or  retvmed  to  serve  on  any  jnry  for  the  trial  of  any  capital  offence  m  any  coun- 
ty, city,  or  plaoe,  who  ihall  not  bo  qaaliBed  to  servo  as  a  juror  m  civil  caases  wahi|i  the 

rame  county,  city  or  place.  i   •    »  i     •    ^„^^ 

-  Th^  eterk  of  the  peace,  each  in  his  proper  diatrict,  m  the  iirsi  week  in  July  in  every 
rear  mastissoe  and  deliver  his  warrant  in  proper  form  to  the  high  coneteble  of  each  sepa- 
Jate^bandred  or  district,  commanding  them  lo  issoe  forth  their  P'«P«P«- ?f j'-^^Ji"^"^^^^^ 
^na  and  ovenieera  of  the  poor-of  the  eeveral  pansfaea  and  towoships  withm  their  coiista- 

VOL.  XL  ^^ 


I  728  1    IV.  RELATIVE  TO  THE  PROCESS  TO  SECURE  ATTENIV 

ANCE  OF  JURORS. 
(A)  Of  the  nature  op  and  different  kiwds  or.* 
I.  Rex  V.  Workington.  T.  T.  1690.  K.  B.  Show.  329.  Rex  t.  Nonrn. 

H.  T.  1693.  K.  B.  1  Salk.  143. 
If  tiM#B  Information  for  a  riot  committed  in  Chester.     It  was  sugf^csted  m|>i>fi  Ae 

are  two       i-oij  that  one  of  the  sheriflfe  was  a  defendant  npon  which  the  vemre  ftfcias 


*^**  •fj  prnyed  and  directed  to  Ihe  other  sheriff.     Upon  not  guihy  pleaded,  the  jaff 
m  o/iiMm  fo""^  **»c">  gai^y-     After  which  it  was  moved  in  arrest  of  judgment,  fhai  th« 


iff  partial,    tenv^  should  have  been  awarded  to  the  coroDer«<,  because  both  sheriffs 

the  9tnire  but  one  officer;  or  rather  that  both  persons  make  but  one  shertfT.     8ed  twn 

tnaat  be  di  allocalur;  for  though  one  be  challenged,  the  other  may  execute  the  writ;  b^ 

Kcted  to.    Yi^  ^j^gj  ji  j^  (|j^  name  of  both ;  as  where  one  arrests  a  man,  or  neglects  to  arre«l 

aikl  AoTViK  ^  "***">  ^^^  arrest  or  neglect  is  the  act  or  w^glect  of  both.     The  coroners  are 

the  cero      Bot  the  proper  officers  of  the  court  in  any  other  case,  but  where  the  sheriCts 

aer.  absolutely  hnproper;  not  where  there  is  no  shctrifT  at  afl.     If  the  sheriff  die, 

the  coroner  cannot  execute,  &.c.     In  the  case  of  the  two  coroners,  if  one  be 

challenged  the  other  must  act;  yet  both  make  but  one  officer;  so  in  Ibis  ease, 

Qfio  sheriff  is  challenged^  ^S^}  ^^^  other  must  act;  2  Moc*.  94. 

Llewicksi  wbieh  proeepts  re4piire  them  to  make  oat  a  list  before  the  lit  ef  Septenber 
next  en«ain|r,  of  all  persons  within  their  ret pectrve  pariabe*  or  townships  liable  to  serte  oa 
jaries;  For  filling  up  the  retarna,  the  charcbwardenii  an4  oYeneers  of  the  poor  are  to  maka 
oat  a  trao  list»  in  atphabeiical  order,  of  all  men  qaalified  to  serve  aa  jarors,  witk  tlia 
chciatian  and  aaraames  at  fall  leagth,  and  with  their  place  of  abode,  the  title,  ^oality,  caH- 
ng  or  basineas,  and  tho  natnre  of  the  analifioatien  of  every  each  person.  Tke  liat  of 
qaalified  persons,  resident  in  each  ward  of  tlie  city  of  Londoa,  nmat  be  made  emt  wkh  tha 
proper  qaalily  or  addition,  and  the  place  of  abode  of  each  man,  by  the  partier  bithana 
accustr»medto  make  oat  each  lists;  the  shop,  wareboose,  eoant»ng  boose,  chambefa  or  of- 
fice of  each  person  so  qvalifiBd,  to  be  deemed  the  place  of  abode  for  tke  parpesaa  ef  tk» 
act.  Abbott.  O.  J.,  decided,  provided  a  man^s  family  is  domiciled  in  the  city,  tkoagk  ke  \m 
aot  in  trade,  bat  kolda  a  pabiie  office,  nor  a  hoasebolder,  occapjing  only -a  part  of  a  hoaee» 
.  he  is  qualified  to  serve  on  a  spccinl  jory  ia  London. — K.  B.  Gaiidhalt,  Jan.  9.  1827.  The 
churchwardens  and  overseers  mast  have  completed  the  list  before  the  first  Sanday  in  Sep- 
tember; and  on  the  first  three  Sundays  io  that  month  must  fix  a  tree  copy  ef  each  list  ett 
the  principal  door  of  every  charck  er  place  of  poblte  worship  ia  tkeir  respective  Mrishes 
or  townships;  they  nrast  svbjoin  to  soeh  list  a  notice,  atatrng  wken  and  where  aM  objeetioae 
to  tbe«ime  will  b»  keard  by  the  justices  of  the  peace;  they  are  likewka  to  keep  a  capf 
of  aaclt  list  to  be  read  witkeat  fee  by  any  hihabitant  ef  thek  pariab  or  tawnski^  al  ao^ 
aea H'oable  time  daring  the  first  three  weeks  in.September,  inordartkat  Botiee  BMy  be  givais 
of  men  qaalified  who  ate  emitted,  or  of  men  inserted  who  are  not  qaalifim);  rack  ta  be 
provided  at  theexpeiuie  of  each  parish  or  township;  see  6  Geo.  4.  e.  50.  a^  9L 

*  Tke  process   rehiring  the  atiendsnce  of  the  jary  is  never  aaed  oal  eo^tkeilMae 
Irarween  the  parties  is  conptete  (see  anit^  tic.  Issue);  as  aoon  aa  ihese  parts  of  the  pi»» 
eradiiigs  are  perfected,  the  Court  is  supposed  le  awarde  a  writ  ef  venire  facias  efo»  the 
roll  or  record  addressed  to  the  sheriff  commanding  him  to  caase  tc  come  to  Wearaiaater» 
(or,  if  the  proceedings  in  the  same  have  been  eemmeaced  by  erigiaal,   "  wkcieaoever  we 
shall  then  be  in  England"),  on  a  specified  day  twefve  good  and  Tawfal  neir,  qaailified  ae- 
eording  to  Uw,  by  wham  the  troth  of  the  matter  in  iasae  between  tke  parties  may  ke  ke^ 
tor  known.    In  praptriog  this  writ  tbero  oagkt  %•  be  fffUea  days  between  tke  lule  and  ie» 
lam.     But  by  the  statafe  18  £liz.  e.  14.  it  shall  be  aided  aAer  vordfet,  if  tke  ratam  ke  m- 
aaiicieiitetiasperfect;  and  by  statate  21  Jae.  c.  IS.  if  there  be  n»  return  wken  ibe  panel 
of  the  namea  ef  jarors  is  annexed  fo  ilie  writ,  or  if  tke  name  of  tke  skefiff*  ia  not  pat  t» 
tko  retmra  when  the  writ  ia  retamed  to  the  proper  ofilieer;  see  Com.  Dig.  174w    Tkk  writ. 
tkoagh  ra  many  eeeea  iasaed,  is  at  preeoAA  of  no  practical  ase;  tke  jary,  thoagk  samiM«. 
•o  attend  keve»  that  ia  te  say,  at  tke  King*s  Coort  at  We«tminster»  never   make  tkeir  a»- 
seaianee;  bat  a  seooad  writ  is  taken  out,  called  \n  tke  King'a  Benek  a  dUirm^ae^  aadt  ia  tb» 
Vbrnmen  PleeB»  AttAeo^  corpora  JMratorem,  eommanding  the  sherir  le  4is»ffei»  (keM  kv 
Hieir  kinds  and  go^b  or  to  have  tbeii  bodies  that  they  may  appear  on  tke  day  aMwmled; 
Ihat  IS  to  say.  tke  jerorscomasanded  in  tke  e^nire,  aad  who  kave  madedefai^lt  aVT ezca- 
asd  from  ff?^€  "ntrf  some  named  day  at  Nisi  PriM,  ••onksa  befomtkat  dfey  Ike  jaetieea 
assigned  to  hold  the  assis«i  m  your  county  shall  have  come  to  the  place  appointed  ferkoM- 
ikg  .lie  asm*.*      Hence  it  den%es  Ha  name  of  Nisi  Priaa;  bat  it  m  welt  knows   ikat  tke 
jneticca  will  come  to  \U  place  appointed  for  kokTif^g  tke  as»»s  berora  tke  day  moMieaed 
M  ibe  writ,  and  therefore  ihn  jury  have  to  attend  at  sack  assises,  and  there  tty  tbo  cawow 
l^!i  «^K  T  v!^'^  *?  the  s^riff.  o.  if  ke  be  a  party  te  the  aait,  ot  ia  a^  way  coo- 
ntcted  with  the  htigianta.  it  should  be  addressed  to  the  cerone«»  or  if  they  are  oat  k4fo^ 
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«.  HoTXAWD  V.  Hkkon.  T.  T,   1749:  C.  P,  Baroes,  465.       ^  J!  ''^^  3 

The  sheriffii  and  coroners  of  London  being  interested  in  the  qaestion  to  be  ^Bluaon  «rs 
ied.  It  was  for  pkintiffmoyed,  that  defendant  might  show  cause  why  a  spe-fP^***"*  . 
cial  jnry  lAiouM  not  be  struck  and  returned  by  elisors  to  be  appointed  by  thejJ'i^iJJ*^'* 
C/OQii.     Per  Cmr,    Tlie  special  jury  may  be  moved  for  of  course,  after  elisors  Coart. 
«]ipoii!ted.    Rule  was  to  show  cause  why  it  should  not  be  referred  to  the  pro- 
CMnoUry  to<c«nsider  of  two  fit  persons  to  be  elisors,  and  to  report. 

(B)  Test  op,  return  op,*  and  panels  To.f  t  '^*^  ] 

I.  Walm  v.  Harrison.  E.  T.   1773.  C.  P.  Barnes,  5, 

It  was  moved  to  iiroend  the  writ  o(hnb^a$  co^yora  jurator  after  trial,  retum-'^^^'J** 

ebie  on  A^dnesday  next,  after  eight  da>-s  of  the  Purification,  instead  o^^  Wed- "^T^J** 

nesday  uiilfieeR  days  of  Easter^    Court  made  a  rxJe  ie  ahow  cause,  which  j^jtp^, 

was  afterwards  oiade  absekrte.  m^ad&i  U 

««!,  than  iIm  Miiire  maat  lie  dfaeclcd  to  t^o  e*i«on  appointed  by  the  eeart,  er^  fav  Hie  ean-^^  ^'^'^ 
•ant  ef  4m  parties,  procete  may  be^irectied  to  twe  jaetioee  •of  the  pemoe.  Where  pro- 
<^eedii^i  are  jiirected  te  a  coroner  or  cluora,  all  aabaeqaeot  proceaa  moat  be  addreised  \9 
tkeui,  allboagh  aaew  aherifi*  bo  appointed;  2  Saond.  101,  103;  8  Com.  Dig.  HS;  Dy. 
967.  In  a  eoonty  palaike  the  record  is  sent  by  miitimuB  to  the  jastices  there,  eommand- 
an^  them  to  Maae  the  proecas;  and  wbenHhe  eaae  is  tried,  to  send  the  record  back  again  to 
Ulie  covTt  above. 

la  addition  to  the  tnelhod  ^  retaraiof  and  eamaioninf  jarors  akeady  described,  jtit{gai 
in  the  Coart  iC  Kings  Beach,  and  all  coatta  of  oyer  and  terminer,  gaol  delivery^  the  svpe- 
rior  conrts  of  the  three  coaniies  palatine,  and  coorts  of  seosionii  of  the  peace  in  England* 
«nd  all  coarts  of  great  oes^ions  an^  sessions  of  the  peace  in  Wales,  have  boon  need  to  issao 
M  «rHt,  prec^t,or  bare  awafd'or  order  for  the  retaoa  of  a  Jary  £»r  the  trial  of  criminal 
aBatiei««n  their  respective  coarts,  independent  of  the  writs  of  ventre  and  dUtriMgdt^  aU 
ateadjr  oaplaaMd.  This  |»owcr  was  given  them  bjr  8  Hen.  8.  e.  1 2.  and  is  conAmed  by  the 
«ct  lately  paased,  oee  «.  Sth;  bat  wich  this  alteration,  that  the  jarf  mast  now  be  sammen- 
iad  geaerally  from  the  eoaniy,  aodiiot  from  any  particalar  haodred  «r  bandreds,  and  mast 
i»a  ^aaliied  aecordiag  lo  the  present  act« 

*  la  the  King's  Bendi  the  venire  mast  be  tested  On  the  first  day  i>r  the  terai  m  at  a1\eir 

arhtoh  the  eaase  m  to  be  tried,  and  is  made  returnable  on  some  day  before  the  trial  Veinga 

jyaaeral  r^rn  day  or  days  certain,  according  to  the  previous  proceedings,     fa  a  coaatry 

cnasB,  the  venire  hy  ocigtaal  is  aiade  retamable  oa  the  last  general  rofom-day,  or  **y  bUl 

MMi  the  tnat  4aj  -of  the  term  before  awizes;  soeTidd.  706.    In  the  Commoa  Pleas  the  ve- 

otire  most  be  tested,    if  in  tenn,  iho  fiist  retam  of  the  term   in   which  the  oaose  is  to 

4bm  triad,  If  ta  London,  and  retarhable  somo'day  beibce  triaJ;  if  a  Her  term,  it  may  be  tested 

4lMfiist  day  of  term,  and  relarnabie  the  last  general  rotarn  day^  in  a  ^aaatry  eaase'it  mast 

hm  t03ladthe£rstt«aim-day  of  the  term  preceding  the  assizes,  and  retamable  the  last  day 

«f  that  term;  see  6ooie,288.  n.  1.    The  distringae  or  habeas  eerporais  tested  on  the 

iftiarfo  die  peat  of  the  fotnra  by  origin  il,  or^hy  biJI  on  riie  refarn  of  the  venire,  and  madf 

vatamablo  on  Ao^rst<|;eoeral  letarn^ay  or  days  certain,  in  term  time,  alWrAe  triaJ*    It 

aaaot  aooo^aary  hy  original  that  there  shoold  be  fifteen  days  between  the  test  and  rotarn  4)f 

<bo  jary  proeeas«    The  venire  and  dUirin^ae  or  haheae  corpora  are  sned  oat  tojre^her* 

auid  after  being  sealed  (lor  they  do  not  require  signing  in  the  King's  Boaoh),  art*  rah^ 

ao  the  sliorifi*'s  office  to  bo  retarned.  In  cansos  which  stand  over  from  one  sitting  to  another, 

the  writiof  dieiringae  or  habems  corpora  should  be  regnlarly  altered   and  repealed;  pre- 

Woas  40  the  sitling  to   which  they  stand  over;  or  in  defaolt  thereof  the  eaoses  cannot  bo 

ariod4  aooTidd.  79S.     The  want  of  good  test  cannot  be  amended;  see  8  Com.  Dig.   174« 

A  dieiringae  i»  awarded  by  the  court   at  the  return  of  the  ventre,  and  ought  to  be  tested 

dho  saa>e4ay,4kherwi8e«t  is  without  warrant. and  makes  a  4iflcoatinaiMice4  see  fl  Com. 

Pig.  174.     But  the  want  of  a  retam  is  «ured  by  the  appearance  of  and  trial  by  a  proper  ja- 

a-y;  8  Com.  Pig.  S322-;  and  the  return  of  a  venire  may  be  amended. 

1  The  sheriff;  ofi  his  return  of  the  venire,  for  the  trial  of  all  issues  befove  any  court  of 
ausiaet  ar  9isi  Priaa,  in  any  eoanty  In  England  except  the  counties  psiatine,  unless  in 
<capses.inteBded  lo  be  tried  at  bar,  or  in  eases  where  a  special  jury  is  stnick  by  order  or 
culo  of  the  coart,  mast  annex  a  p  tnel  to  the  writ,  containing  the  names  of  a  competent  (s^ 
«Goo.  d.  c  68.  8.  18.)  namher  of  pcrseas  taken  from  the  jarors'  book  of  the  carront 
oeac  arranged  alphabetically,  with  their  pen>»«*»ve  P*«<^  ®f  ^^^^^  •"^  ^^'  additions? 
Che  namber  of  jarors  so  returned  hy  the  sheriflf  for  the  trial  of  issues  at  the  same  assizes  or 
aossions  of  Nwi  Prios  in  each  county,  must  net  be  less  than  fcvty  eight  nor  more  than  sev- 
onty-two, 
der  their 

If  the  name  of  a  jaroc ...  _  .  •    .^,  «.-,-•; 

«mead  H.  A  mi^orision  in  the  surname,  when  ih«y  were  of  the  same  sound  »  not  "laieri- 
«l;  aor  a  maiprisioa  ia  the  laraame,  where  it  was  tbo  same  persoa,  •«  Jjh^^ro  in  the  duMn. 
gae  far  Baat^ttiUa  Ji.was  awaaded  arithaat  af  atniaaUOB  of  iha  ■pantr^  by  itat.  8  Hoa^  ^ 


»,  unless  by  directidn  of  aay  one  of  the  judges,  who  are  empowered  by  order  nn- 

handrf,  to  direct  a  greater  or  leaser  auufih^r  te  be  returned;  a^o  Geo,  4-  e-  50.  s.  li^ 

ime  of  a  iaroc  was  mistaken   ia  iho  return,  t!»o  sheriff  might  come  auto  cow*  antf 
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TheCoart  2.  King  V.  Roberts.  M.  T.  1744.  K.  B.  2  Sira.  1214.  * 

will  ex  offi  Qn  a  trial  at  bar  of  a  traverse  to  an  inquisition  of  lunacy,  one  of  the  jury  waa 
ffatnst  ihe  ^^^^^^  ^y  ^^^  °^"^®  ^^  Henry,  and  informed  the  Court  that  he  was  christetf^ll 
will  of  thehy  the  name  of  Harry,  but  owned  that  he  was  the  person  summoned:  ii  wate 
defendant  proposed  to  alter  it  by  counsel;  but  the  defendant's  counsel  refusing,  the  Couit 
r  791  1^  Ordered  it  to  be  amended  ex  officio y  by  virtue  of  the  statutes  of  8  Hen.  6.  c.  12. 
imend  the  and  c.  15;  {Cftd  sp  the  trial  went  on. 

Chrieiian  s,  ReX  V.   Stone.   H.  T.    1796.   K.  B.  6  T.  R.  527. 

Siilw^who*  None  were  sworn  on  the  jury  who  had  not  a  freehold  in  the  county,  or  who 
aoknowl  ^ere  above  seventy-eight  years  old.  Th^  prisoner's  counsel  objected  to  one 
fidgeB  he  of  them,  as  being  ill-described,  his  place  of  abode  bein^  stated  to  be  Grafion- 
tiran  the  per  street;  and  it  was  said  that,  as  there  were  several  of  that  name,  there  ahould 
ion  wma  have  been  something  added  to  distinguish  which  Grafion-street  was  meaot. 
mono  .  rpi^jg  objection  was  overruled,  whereupon  the  prisoner  challenged  the  jiiryonTa 
To  do  preremptorily. 
scribe  ajorjrmanasofa  place  pnerally  is  safficient,  though  there  are  seTeral  places  of  the  taaieamiD*. 

(C)  Of  the  attendance  op  the  jurors."!" 
When  a  J.  Covey  v.  Hobbon.  H.  T.   1816.  C.  P.  6  Taunt.  460. 

|>enon  not       ^  person,  not  summoned  on  the  jury,  was  sworn  on  a  jury  at  Nisi  Priua,  io 
on  the  jary  ^^^  name  of  a  person  for  whom  a  summons  to  serve  on  that  jury  was  delivered, 
was  sworn  ^^^  }^  whose  house  he  had  suc<ieeded;  the  irregularity  being  noticed  before 
on  a  jury  in  vcrdict,  the  Court  awarded  a  ffcnire  de  novo, 
a  732  3    \  9.  Hill  v,  Yates.  E.  T.   1810.  K.  B.  12  East,  229. 

the  name  It  was  moved  to  set  aside  the  verdict  and  to  have  a  new  trial,  on  the  ground 
the  Conrt'  °^^'"**^"^^  because  the  son  of  one  ofHhe  jurymen  returned  upon  the  panel 
awarded  a  ^*4  answered  to  his  father's  name  when  called,  and  served  opoir  tfre  jury, 
venire  de  ^hich  fact  was  now  verified  by  the  affidavits  of  the  son  and  of  the  defendant'b 
noro.t  attorney,  and  also  of  the  sheriff's  ofiicer  who  summoned  the  jury,  and  who 
But  where  swore  to  have  summoned  the  father  and  not  the  son.  The  case  of  Norman  v. 
a  Vr**man  -'^®®"™*^"^  ^^  referred  to,  of  which  a  very  full  reporUis  given  in  Willc&'sRep. 
iramuioned  ??.*  misprision  of  the  clerk,  for  the  venire  is  the  warrant  of  the  distrinf^at^  tee  1  Com. 
and  return  5***  ^^^*  ^^'»  "^^  "  ^*  maierial/  where  there  van  abhreYiation  in  the  Christian  Mme,  m 
ed,  having  '^'^^cis  for  Fraueiscai,  In  the  venire. 

answered         .'  ^"*  where  the  panel  of  the  jury  who  were  to  try  an  indictment  ngainst  Willia,  was  by 
lo  his  fath    "J >«taKe  annexed  to  a  distringns  upon   an  indictment  for  the  nsme  offence  a^'mst   Brown, 
er's  name.    .  ®  verdict  was  holden  bad,  because  thoy  were  fomid  by  jurors^ho  had  no  authority  to  try 
'  the  indictment;  King  v.  Willis,   1  Barnes;  108. 

t  When  the  sheriff  has  made  up  the  panel,  he  must  summon  tlte  jurors  \vha<ie  name*  are 
contained  therein,  at  least  ten  days  before  the  day  of  their  appearance,  by  showing  to  the 
man  lo  be  summoned,  or  in  case  he  is  absent  from  his  usual  place  of  abode,  by  leaving  witfi 
some  person  living  there,  a  note  io  writing  under  the  hatid  of  the  sheriff  or  other  proper  of. 
Iicer,  containing  t^ie  substance  of  such  summons.  The  period  of  summons  before  appear- 
ance  was  fQ^merly    eight  davs,    except  hi  the  city  of  London  or  county  of  Middlcsir,  i. 

^S  Z  ^'T'^A.'^^  ^^T"^  '^T'""^  ''-'''  °"'y  ^'^  d«vs.  The  above-mentioned  pro^iiT 
jons  do  not  extend  to  London  (G  Geo.  4.  c:  50.  s.  25)  of. Middlesex;  but  the  period  U  atill 
•ixdays..  It  Lsfuriher  enacted,  that  where  the  period  between  the  award  of  anv  writ  of 
venire  facias,  habeas  corpora,  or  distringas,  and  the  return  of  such  writ  is  lesa'tbnD  ten 
days  ihen  every  juror  may  be  summoned,  attached,  or  distrained  to  appear  at  the  day 
«nd  fme  in  such  writ  mentioned;  see  6  Geo.  4.  c.  50.  s.  23.  In  case  kny  jurer  having 
heen  summoned  according  to  law  op  any  kind  of  jury,  in  any  of  the  coorla  in  England  of 
Wales  does  not  at.end,  or  i,oing  thrice  called  does  not  answer  to  his  name,  the  CotrTmay 
set  such  fine  on  the  person  so  making  default  as  it  may  think  proper,  unles.  some  Vea^n^  J 

rev^^^^ort'of^i^f^^^^^^^^^  '.  ^*^°-.^-  «•  •'^   -  ^^'     I'teiame  powri.  emended 

i^ir?:?  thHk^'o^Lon'^o^^^croG^^^^       TlttT ""'  ""'^"^  \'*'^  rr^ 

■  wh.nsummo„ed\o  attend  upin  any  kind  o'f  ^^^l,^;^  etV."''  '"""°  "''"'^  ''^^' 
ca.te\Ef"  t^  tori^rtmVorr  "^^'  Lrslro? juries.^  If  if  a  stranger 
such  c  .se  a  misdemeanour.  fi,r  whicTL  ma  I'T  "  ^l^'f*'/"'^"""^!!^^/!;^  returned,  it  i.  i^ 
case  lies  at  the  suit  of  the  partyTn  ured-  ,««  M  .•"iV*"'".^'/"''/"'*  '^*"^''  ""  *^*^'»°"  ^°  ^'* 
juror,  0.  the  C.  P.  at  VVestS^r^  lavinrhol'^^  ^^'  ^  ^"^  ^"^  "P*.''"*^"**'"?  ^  «  »pecial 
in  London  nnd  in  Brighto,  CvWlo  ^i  I  fl' ,  ^  »mposed  upon  a  gentleman  having  a  Uojiu6 
the  Court  refused  to  S'  i,  ^Y  &  j  'm  i  . "  l""""^'!  '"^"*'**  preceding  at  Brighton, 
bouse  and  was  abroad   wh  cb  faet  wVfnL'l?    •     "  r**"? '^'^  P^^^^  summoned  had  let  hii 

.  s^  ^   wi .     so,  w*icro  It  had  freen  left  at  a  wcong  iv^ose;  )d. 


court  re-i 
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484.  and  which  ni  ako  reported  in  Barnes,  453,  where,  upon  great  delibera-*M'r«<f  on 
tion,  a  verdict  was  act  aside  for  the  same  cause.     The  Court,  however,  con-  ***•  *fj*j'  '* 
aidClring  the  ettremo  mischief  which  might  resuh  to  ihe  public  from  setting  ^^^'^  no.^a 
tfaide  a  verdict  upon  a  motion  for  a  new  trial  on  such  a  ground,  inasmuch  as  d^Qt 
tlie  same  objection  might  happen  to  lie  against  every  verdict  on  the  civil  and  groaod  M 
criminal  sides  at  the  assizes;  and  recollecting  that  the  same  objection  had  been  •euioza 
tak60  aiid  overruled  since  the  case  of  Willes,  though  the  name  of  (he  case  did'^^®  tmv«fr 
not  then  0ccor,'refused  to  entertain  the  motion,  but  said,  that  if  upon  consider-  ^^^* 
tioii  and  consultation  with  the  other  judges,  they  found  themselves  bound  to  j^  .^ 

grant  it,  they  would  of  their  own  accord  award  the  rule  prayed  for.  '    K.  b!  eon 

^  lie  tried  kf 

V.  RELATIVE  TO  A  SPECIAL  JURY.*  ..pecialji 

1.  Reg  Gkn.  H.  T.  1808.  K.  B.  10  East,  I.  'X.  "»«« 

It  18  ordered  by  the  Right  Honourable  Lord  Ellenborough,  O.  J.  that  in  fu-  J^'^^I^aS 
*  ture  no  cause  shall  be  tried  by  a  special  jury  in  Middlesex  or  London,  unless  ^j^,^  ^^1^ 
the  rale  for  aapecial  jury  be  served,  and  the  cause  marked  in  the  marshal's  ed  u  sacb 
book  as  a  special  jury^  on  or  before  the  day  preceding  the  adjournment  day  in  in  the  mar 
Middlesex  and  London  respectively.     See  4  D.  &  R.  836.  slul's  beok 

.  •  *  f  733   I 

*  S|!^ial  juries  were  originally  introduced  in  trials  at  Liw,  when  the  cau9e.^  were  of  too  ^    or  be    ' 

great  nicety  lor  the  adjudication  of  ordinary  freeholders;  or  where  the  sheriflTwasauapected  ^       .* 
of  pariialily,  though  not  on  such  valid  ground  as  to  warrant  an  exception  to  him.     Either  ^'    ^      ^ 
party  is  entitled,  bpon  motion  in  court,  to  have  a  special  jury  in  the  trial  of  any  cause,  whe!h-  .  '^.l'^^j 
•r  civil  orerimiDal,  or  on  any  penal  statute,  cxceptina  only  indictments  for  treason  and  (eU  i**^     ^  ^^ 
onv,  tlie  party  demanding  tlie  special  jury  paying  tho  extra  fees  and  expense,  unless  'be  <|5^*''?*''^K 
judge  certifies  on  the  record  th'it  tho  cnuse.  required  such  special  jury.     By  tho  New  Jury  ^y  "*      '^ 
Act,  every  man  described  in  tho  juror*M  book  us  an  enquire,  or  portion  of  higlirr  degree,  or  ?     ^'  ^^ 
a*  a  iMifker  or  merclunt,  is  qualified  to  serve  on  special  jurie:*;  and  the  sherilT  is  bound  to  ^^>'°®'^     , 
enter  all  aotSh  persons,  m  alphabetical  order  in  a  separate  list,  to  be  subjoined  to  tlio  jurors 
book,  to  be  called}    ''The  Special  Jurors*  List;"  ftnd  sKall  prefix  to  every  naroo  its  proper 
number  in  regular  arithmetical  series,  which  numbers,  marked  on  tickets;  shall  be  put  in  a 
box.     The  32od  Section  directs  '*  7iiat  whenever  any  of  the  courts  or  judges  nbovemen-* 
tioned  shall  order  a  ipecial  jury  to  be  strutfk,  the  proper  oflicer  shall  appoint  a  time  and  place 
lor  the  nomination  of  sueh  special  jury,  a  copy  of  iho  rule  of  court,  and   of  such  nfficors' 
appointment,  shall  bo  served  on  the  under  slicrifl;  in  the  cutfnty  of  England  or  Wales  in 
which  the  trial  is  to  be  had,  or  on  the  secondary  of  the  city  of  London,  if  the  trial  is  to  be 
bad  there,  and  also  on  all  parlies  who  have  usually  been  served  wiih  tho  same   respectively 
in  tlie  accustomed  manner;  and  tlie  said  omcer,  at  the  time  and  place  appointed,  being  atten- 
ded by  such  Uttder-sheriflT  or  secnndary,  or  liis  agent,  who  are  hereby   respectively  required 
to  bring  with  them  the  jurors'  book,  and  such  special  jurors'  list,  and  all  the  numbers  so 
wriiten  on  distinct  pieces  of  parchment  or  card  as  aforesaid,  shall,  in  the  presence  of  all  the 
parties  in  any  of  the  coses  aforesaid,  and  of  their  attorneys  (if  they  respectively  choose  to 
attend,  or  if  the  said  parties  or  their  attorneys,  all  or  any  of  them,  do  not  attend  them  in 
tbeir  absence),  put  all  the  said  numbers  into  a  box,  to  be  by  him  provided  for  that  purpose; 
and  after  having  shaken  them  together,  shall  draw  out  of  tho  said  box  forty-eight  of  the 
■aid  numbers  one  after  another,  and  shall,  as  each  number  is  drawn,  refer  to  the  correspon- 
ding number  in  the  special  jurors'  list,  and  read  aloud  the  name  designated  by  such  number; 
and  if  at  the  time  of  so  reading  such  name,  either  party  or  bis  attorney  shall  object  that  ibe 
man  whose  name  shall  have  been  so  referred  to  is  in  any  manner  incapacitaied  from  serving 
on  the  said  jury,  and  shall  also  then  and  there  prove  the  same  to  the  satisfaction  of  the  said 
ofiicer,  such  name  shall  be  set  aside;  and  the  said  ofiicur  shall  instead  thereof  dr'aiv  out  of 
the  said  bos  another  number,  and  shall  in  like  manner  refer  to  the  correspofidin^  tiumbcr  in 
the  said  list,  tod  read  aloud  the  name  designated  thereby,  which  name  niHy  be  m  like  man* 
ner  sot  aside;  and  other  numbers  and  usmes  in  such  cases  be  rosortcfd  to^  according  to  the 
mode  of  proceeding  hereinbefore  described,  for  the  purpose  of  supplying  names  in  the  places 
of  those  set  aside  until  the   whole  number  of  forty-eight  names,  not  liable  to  be  set  aside 
feball  be  completed;  and  if  In  any  case  it  shall  so  happen  that  the  whulo  number  of  forty- 
eight  names  caimol  be  obtaided  from  the  special  jurors'   list,  in  such   case  the  said  officer 
•hall  fairly  and  indifferently  take,  according  to  the  mode  of  nomination  and  heretofore  pur. 
sued  id  hominating  special  juries,  such  a  number  of  names  from  tho  general  jurors'  bo«>k, 
in  addition  to  tliose  taken  frorii  the  special  jurors'  list,  as  shall  be  required  to  make  up  the 
full  lilimber  of  forty-eight  names,  all  an^l  every  of  which  forty  oight  names  shall  in  such  casa 
ba  equally  doedied  and  taken  to  be  those  of  special  jurors;  and  the  said  officers  shall  after- 
wards inake  out  for  each  party  a  li^t  for  forty-eight  names,  together  with  their   rospcctivo 
places  of  abode,   and  additions;  and  after  having  made  out   such  list*  shall  return  all  the 
nt^l^bers  so  drawn  <»ut,  togetlier  wilh~all  the  numbers  remaining   undrawn  to  such  uuder* 
ilMriC^  or  secondaryt  or  his  agent;  to  bo  by  such  under-sberiflT  or  secondary  safely  and  so- 
euroly  kept  for  future  asa;  and  all  the  subsequent  proceedings  for  redticlng  tbe  said  list,  and 
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2.  Reg.  Ge.v.  T.  T.  1812;C  P.  4  Taunt.  600. 
Or  in  thtt  It  ts  ordered  that  in  future  no  cause  shall  be  tried  by  a  special  jurj  in  this 
C.  P.  two  court,  in  Middlesex  or  London,  unless  the  rule  for  such  special  jury  shall  bm 
oaii'<rth«  ^^^^^9  ^^^  ^hc  cause  marked  in  the  marshal's  book  as  a  special  jurjr  cause 
adjoara  ^^^  ^^J^  previous  to  the  adjournment  day  in  Middlesex  or  London  respectively, 
meat  d*y.  3.  Rex  v.  Pefpv.  M.  T.  1793,  K.  B.  5  T.  R.  464. 

\  734  ]       Per  Cur.     The  rule  for  a  special  jury  need  not  be  entered  on  the  record. 
The  nU«  4.  GuNN  V.  Hoxbtman.  H.  T.   1819.  K.  B.  2  B.  &  A.400. 

for  a  »pe  J^q  f^]^  f^|.  n  special  jury,  with  an  appointment  to  nominate,  was  served  on 
cuU  jary  ^^^  plaintiff's  attorney  about  six  in  the  evening  on  the  5th  of  February,  mad 
eatorod  oa  ^°  ^^^  ^^^  ^^^  plaintiff  tried  the  cause  by  a  common  jury.  It  was  now  showa 
the  record,  ^or  cause,  and  contended,  that Jn  order  to  make  the  rule  for  a  special  jury  m 
A  rale  for  ti  supersedeas  to  the  common  jury,  it  ought  to  have  been  obtained  and  served 
special  jary  sufficiently  early  to  enable  the  party  to  strike  the  jury  before  the  time  appoint- 
™JJ^J|JJJ[  ed  for  the  Uial  of  the  cause. 

ly  eaily^  ^^^  ^^^*  Common  sense  pronounces  the  rule  to  be,  that  the  cause  is  to  be 
aaabte  the  ^^ied  by  a  common  jury,  unless  it  be  put  in  a  condition  to  be  tried  by  a  specif 
opposite  jury;  and  that  is  not  done,  unless  the  rule  be  served  sufficiently  early  to  en- 
party  to  able  the  other  party  to  strike  the  special  juryj  we  are  of  opinion^  therefore^ 
^"^kir*    ^^**  ^^^^  ^^^^  should  be  discharged. 

S7<Uy  of    ^-  P^^y  ^'  LoR''^ERj  V.  LoRiMER.  H.  T.  1819.  K.  B.  I  Chit.  Rep.  236. 
irUI.  I"^"*  V&3  ^^  ejectment  by  original,  and  notice  of  trial  was  given  for  the  third 

Where  an  sitting  in  this  term.  A  rule  for«  special  jury  was  obtained  on  the  parf  of  the 
ejeetmeBt  defendant  on  the  8th  instant,  and  a  cause  was  appointed  for  a  trial  on  the  9th. 
byorigiaal  Qn  a  former  day  a  rule  was  obtained  calling  on  the  defendants  to  show  cause 
*^^^  ^  why  the  rule  for  a  special  jury  should  not  be  discharged  upon  an  affidavit  staft- 
trial  at  the*^  ^°S  ^^^^  facts,  alleging  that  there  was  not  any  possible  defence  to  this  action. 
•tttiogt  IB  li  v<^s  now  urged  that  the  plaintiflT  could  gain  nothing  by  this  motion,  became 
term,  aad  the  proceedings  being  by  original,  he  could  not  get  judgment  by  the  present 
^e  defeod  term;  and,  therefore,  the  only  ground  upon  which  the  motion  could  be  «u- 
aat  obtaia  (ained,  viz.  that  of  an  unjustifiable  delay,  completely  failed, 
for  a  nie  Abbot,  C.  J.  I  should  have  thought  so  too,  if  the  case  could  have  beem 
cial  jory,  ^^ed  with  effect  in  this  term.  If  the  plaintiff  had  proceeded  to  trial  on  the 
ihe  Coart  9th,  and  obtained  a  verdict,  the  proceedings  would  not  have  been  set  aside; 
held  that     but  as  he  did  not  think  fit  to  do  so,  we  cannot  now  interfere. 

he    might   do  so^  as  the  plaiatiiT  coald  aot  have  obtaiaed  jodamoal  of  the  terra  ia  which  the  rale  was 
•btaiaed« 

6.  Cradock  v.  Davis.  H.  T.  1819.  K.  B.  1  Chit.  Rep.  176. 
MMcial  jury .    '^.  '"'®>^  calling  on  the  plaintiff  to  show  cause  why  the  role  for  a  special  jury 
will  aot  be  ^^  ^^^^  ^^^^  should  not  be  discharged  on  an  affidavit^  stating  that  the  action  was 
diicharced  brought  for  goods  sold  and  delivered  after  indulgence  given,  for  which  a  bill  of 
where  there  exchange  had  been  taken,  and,  therefore,  it  was  contended  that  this  wws  not  a 

la  iofficieat  case  which  need  be  tried  by  a  special  jury.     The  Court  sud  there  might  be 

reaaoo  to  -  .  •  , 

believe  that  other  oiatlors  whatsoever  relating  to  special  jurie?,  frhull   remain  and  continue  ia  force  aa 

It  it  oiateri  bo^'otofore,  except  where  the  same  or  any  part  thereof  is  expressly  altered  by  this  act;  and 
all  the  foes  heretofore  payable  on  the  striking  of  special  juries,  shall  continue  to  be  paid  in- 
the  accustomed  manner,  see  6  Geo.  4.  c.  50.  s.  32;  provided  always  and  be  it  further  enac- 
*jd6f  that  where  any  special  jury  shall  be  ordered  by  any  rule  in  any  of  tJie  courts  aforesaid 
to  be  struck  by  proper  officers  of  such  court,  in  any  cause  arising  in  any  county  of  a  city  or 
town,  except  the  ciiy  of  London,  the  sheriflT  or  sheriffs  thereof;  or  the  under-sneriflT  respec- 
tively, shall  be  commanded  by  euch  rule  to  bring  or  cause  to  be  brought  before  the  proper 
officer  of  such  court,  the  books  or  lists  of  persons  qualified  to  serve  on  juries  within  tba 
same  county  of  a  city  or  town;  and  in  every  stich  case,  the  jury  shall  be  taken  and  stmck 
out  of  such  books  or  lists  re.spectivel y  in  the  manner  heretofore  used  and  accustomed;  any 
thing  in  this  act  to  the  contrary  notwithstanding;  see  C  Geo.  4.  c.  50.  s.  ttB.  Wheoaiiher  of  the 
parties  in  on  action  wishes  to  have  a  special  jury  struck,  he  gives  a  brief  to  counsel  for  tbaC 
purpoie,  which  is  then  carried  to  the  clerk  of  the  ruins,  who  draws  up  the  rule;  when  the  rule 
IS  drawn  up,  an  appointment  is  had  of  the  mister's  in  the  King's  Bench,  or  the  proibooota- 
ry's  in  tlie  Common  Pleiin,  and  a  copy  of  the  rule  and  appointment  served  on  the  atiomej 
of  the  opposite  party.  Tlie  cases  connected  with  striking  a  special  jury  under  the  old  me- 
thod are  I  Salk.  405;  Key  ▼.  Wooler,  1  B.  IL  A.  193.  Tba  aacient  plan  may  otiH  kff  li* 
sarled  lo  by  eonseat  of  the  parties,  see  a.  3X 


eaaae. 
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enreamstances  subsequent  to  the  drawing  of  tbe  bill,  material  to  tbe  defendant  «I  totfe«  dm 
in  tbe  present  action;  and  from  what  had  been  stated  there  seemed  to  be  no  '^•"'■n*  *o 
rsasonabfe  ground  for  depriving  the  defendant  of  the  advantage  Which  he  **'^^  "*"?  j 
sought  in  having  his  case  tried  by  a  special  jury.— Rule  discharged.  btTilH 

T.  Farr£n  r.  Richards.  T.  T.  1818,  N.  P.  2  Stark.  369.  S.  P.  S.vook  v.  cial  ja^ 
SouTHWooD.  H.  T.  1824.  N.  P.   1  R.  ^M.  429.  |   736  ] 

This  was  an  action  by  the  plaintiffs,  sEs  the  indorsees,  against  the  defendants  If  a  defenA 
in  the  acceptors  of  a  bill  of  exchange,  for  the  sum  of  546f.  125.  6rf.     When  »"<  ©htaiii 
t*e  cause  was  called  on  in  its  regular  order,  as  a  common  jury  cause,  it  was  *  "'(•^?'  * 
stated  by  the  defendants  that  a  special  jury  had  been  moved  for,  but  that  noJ^^^JJ^f^ 
steps  had  been  taken  to  reduce  the  jury,  because,  according  to  the  common  forther 
course,  the  cause  would  not  be  tried  by  a  special  jur^  before  the  sittings  afler  steps  upon 
Trinity  term.     Lord  £l]enborough  said,  that  since  no  special  jury  had  been  it.thaplai* 
struck,  it  was  competent  to  the  plaintiff  to  try  the  cause  at  his  peril.     In  the  t»ff  ^"tb« 
cmsuiog  term,  a  motion  was  made  to  set  aside  the  verdict.     The  court  said,  have  iha*** 
that  it  was  incumbent  upon  a  party  who  meant  to  have  his  cause  tried  by  aeansetried 
special  jury,  to  pursue  the  object' in  all  its  steps,  and  to  do  every  thing  in  his  in  iu  reg« 
power  in  order  to  enable  the  other  party  to  apply  to  tbe  judge  at  Nisi  Prius  to  lar  ordor  as 
try  tbe  cause,  upon  a  statement  that  it  would  occupy  no  more  time  than  a  com*'  common 
.  mon  cause;  but  since  the  defendants  produced  an  affidavit  of  merits,  and  sug-*^'"** 
ffesled  that,  if  a  new  trial  were  not  granted,  the  plaintiffs  would  retain  a  ver- 
dict for  a  sum  far  exceeding  their  just  demand,  the  Court  granted  the  rule,  on 
the  defendants'  undertaking  to  pay  the  money  into  court. 

8.  Bloxam  V.  Brow5.  T.  T.   1812.  C.  P.  4  Taunt.  470. 

Rulettm,  for  setting  arside  a  rule  which  the  defendant  had  obtained  for  a  It  is  di«cr» 
special  junr,  up«n  a  suggestion  that  the  special  jury  was  moved  for  only  for  the  *«>na'y  in 
purpose  of  delay.     The  cause,  whicti  was  an  action  upon  a  bill  of  exchange,  |  '^^'^'V 
stood  m  due  course  to  be  tried  within  the  term,  if  not  prevented  by  the  special  coniiiMio  a 
jury.      Mansfield^  C.  J.  declared,  that  if  a  special  jury  could  be  struck,  rale  for  a 
he  would  try  the  cause  within  the  terra.     He  added,  thot  these  motions  to  special  ]» 
discharge  rules  for  special  juries  had  been  very  rare,  until  oflate,  and  only '^i- 
one  or  two  had  now  occurred,  since  the  abuse  of  special  juries  had  been  so' 
prevalent. 

9.  Maltbt  V.  Moses.  T.  T.  1819.  K.B.  1  Chit.  Rep,  490.  Sermon  v. 

BucKNELL.  T.  T.  r0I9.  K.  B.  1  Id.  5S9. 
^   Cause  was  shown  against  a  rule  obtained  to  discharge  a  rule  for  a  special  And,  thcM' 
jury;  it  was  admitted  there  had  been  acknowledgments  of  the  debt,  but  con- fore,  whew* 
tended  they  had  been  given  under  a  defusion  produced  by  the  plaintiff.     It  obvWwIy 
was  an  action  brought  in  consideration  of  getting  the  defendant  appointed  ?***^'••i 
joint  lecturer  of  an  hospital.     Bayley,  J.  said,  that  this  wa^  not  one  of  the  ca-fhecjjj^'' 
eca  in  which  the  Court  would  make  this  rule  absolute;  but  inlimated  that  the  Will  dis 
defendant  must  consent  to  give  the  plaintiff  judgment  of  this  term,  if  he  should  charge  tba 
obtain  a  verdict  in  his  favour.     On  the  next  day,  however,  the  learned  judge  roI«; 
said,  that  he  ought  not  to  have  im}>osed  these  terms;  that  it  was  never  done 
except  when  the  appiica'Jon  is  made  for  defay,  and  every  thing  in  this  case 
seemed  to  indicate  and  show  a  contrarv  intention. — Rule  discharged. 
10.  Brwgs  v.  Dixo:^.  E.  T.   18^20.  C.  P.  6  Moore,  414.  MALxer  v.  Mosfis.-  L  '^^   \ 

.    T.  T.  1809.  K.  B.   1  Chit.  Rep.  490.  ^ui  Doton} 

The  Court  will  not  dischnrgo  a  rule  obtained  by  ar  defendant  for  a  special  JJ^^t  ap 
jury,  where  no  delay  appears;  nor  will  it  be  presumed  to  have  been  obtained  pean. 
for  delay,  although  the  defendant  acknowledged  the  debt;  and  it  was  sworn 
that  it  was  believed  he  had  no  defence  to  the  action.  ?■*  ^"ff** 

11.  Tripp  v.  Patmore.  T.  T.  1820.  C.  P.  4  Moore,  470.  o"„"bondr 

It  was  moved  that  this  cause  might  be  tried  within  the  term,  on  the  ground  the  defend* 
(hat  the  defendant  had  obtained  a  rule  for  special  jury  merely  for  delay.  The  ant  had  ad 
action  was  brought  on  a  common  money  bond,  and  the  defendant  had  pleaded  n»*»tted  the 
turn  est  factum,  ad  solvH  post  diem,  the  latter  of  which  pleas  Had  been  after- ^"JlllJjlJ*^ 
wards  withdrawn.  The  counsel  read  an  affidavit,  which  stated,  that  the  de- J^|^'^,  ^* 
fendant  bad  admitted  the  money  to  bo  frem  him  to  the  pVaintiff  on  tbe  bond ^  fpeeial  joiy 
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lb*  Govt    and  Ihe  case  of  Bloxam  v.  Brewer,  4  Taunt.  470.  was  relied  on;  but  (ha 
eoold  not    Court  held  that  it  was  necessary  for  the  plaintiff  to  state  further  gronnda  from 
jcam  toXe^^^^^  they  might  judge  whether  this  were  a  fit  cause  to  be  tried  by  a  special 
tried  with  jury  or  not. 

in  tne  term,  anlem  tho  pUintiflT  ehowed  whelher  it  was  a  fit  caase  to  be  tried  by  a  apecial  jnrj  or  aoC 
1*2.  Rex  v.  Perry.  M.  T.  1793.  K.  B.  5  T.  R.  453.  Sahb  t.  Frankliic. 
AAfir  a  ape  M.  T.   1793.  K.  B.  Id.  454. 

cial  jdry  -  Information  was  filed  by  the  Attorney-General  against  the  defendants  lor  m, 
once  struck  ^*^^^  ^^  which  they  pleaded  hot  guilty,  in  Trinity  term.  In  (he  same  terpi  m 
the  Jary  a  special  jury  was  struck,  but  for  tho  default  of  jurors  at  the  sittings  after  Trink- 
^ne,  or  as  ty  term,  the  information  was  not  tried.  A  rule  ha?ing  been  since  obtained  lor 
many  of  striking  a  new  special  jury,  under  the  stat.  3  Greo.  2.  c.  25.  s  l6.  the.  Coort 
OMoi  as  ap  ^jde  the  rule  absolute. 

fhelddliioii  '^-  Mayor  of  Do.ncaster  v.  Coe-  H.  T.  1811.  3  Taunt.  404. 

of  talesmen  Action  of  trespass  Irad  been  brought  by  Ihe  corporation  of  Doncaster  against 
can  try  tbe  this  and  another  defendant,  to  assert  the  lexclusive  property  of  tho  corpoiation 
cause.  to  certain  river  banks  and  other  lands,  which  the  defendants  cofiten4ed  to  be 
Where  the  either  of  public  right  or  subject  to  easement,  enjioy0d  by  themselres*  indiridn- 
same  spe  ^n^  j^  j^^^l^  cases,  special  juries  were  struck,  consisting  of  the  sacne  per- 
men  are  sons;  and  one  of  the  causes  having  been  tried;  the  Court  directed  that  the 
sirock  to  verdict  should  be  set  aside,  and  that  the  cause  should  abide  the  event  of  tbe 
try  several  trial  of  this  cause,  upon  the  ground  that  the  jury  had  found  a  verdict  contrary 
causes  (Ij  to  the  weight  of  the  evidence.  Heath,  J.  It  is  a  sufficient  ground  for  this 
pendmg  ap  fiiptjon,  that  the  same  jurymen  have  tried  a  similar  cause.  The  former  part  of 
question  ^^^  tu\Qj  so  far  as  relates  to  discharging  the  special  jury,  must  be  made  abao- 
and  the '     ^ute;  the  latter  part  need  not  be  granted. 

Coort  being  dissatisfied  with  tbe  verdict  in  the  first  trial,  ^direct  that  it  shall  abide  tbe  event  of  tho  focond* 
they    will    also  discharge  the  same  jnry  from  trying  the  second. 

I  t37]  14    Holt  v.  Meadowcroft.  H.  T.  1816.  K.  3.  4  M.  &  &  467. 

Wbea  a  The  plaintiff  obtained  a  rule  for  a  special  jury,  which  vas' regularly  stmcfr, 

rale  a  oh    but  a -common  jury  panel  was  returned,  together  with  the  special  jury  panel; 
special  jarv  ^^^  '^^  '^®  '^'^^  ^^  ^^^  '^^^  assizes,  none  of  the  special  jury  attending,  it   was 
4be  sheriff   proposed  on  the  part  of  the  plaintiflT,  to  try  the  cause   by   a  common  jurv;  to 
Jiaa  no  aa    which  the  defendant's  counsel  objected  that  this  could  not  regularly  be  done; 
thortty  to    but  the  judge  finding  a  common  jury  panel  annexed,  was  of  opinion  that  he 
retarn  thu   ought  to  try  the  cause,  and  the  cause  was  tried,  and  there  was  a  verdict  for 
'  ^"p^el^*'  ^^^  plaintifi*,  the  defendant's  counsel  appearing  and  making  defence, 
and  the  do      I^ord  Ellenborough,  C  J.     What  might  havo  been  the  eflect  of  the  de- 
fendant, af  fendant's  appearing  at  the  trial  and  making  a  defence  without  any  protest  a- 
tor -taking    gainst  trying  the  issue,  it  is  unnecesary  at  present  to  inquire,  because  we  jSnA 
the  ohjec    that  the  defendant  did  protest  and  did  all  in  bis  power  to  resist  the  pr^DceoifiOlg. 
ilte  Is  noT  ^  ^*"°®'  agree  that  it  amounts  to  a  consent  on  the  part  of  the  defendant,   be- 
precladed    ^^^^^9  being  as  it  were  tied  to  the  stake,  and  .dragged  on  to  trial,  he  epdea- 
from  mov    vours  to  make  the  best  of  it.     The  language  of  the  siatute  does,  I  tbink,  im- 
iog  for  a     pOrt  a  negative;  and  it  mny  be  very  doubtful  whether  the  witnesses  M^ould  bo 
new  trial     indictable  for  perjury  upon  a  trial  such  as  this.     That  is  a  mischief  which  I 
^n  ^k**"*^  **^^"^  shows  that  the  verdict  ought  to  be  set  aside.     It   frequeotly  occjurs  that 
MMe;        none  of  the  special  jurymen  appear  at  tbe'lrjaf,  in  which  case  the  practice  .is 
uniform  that  th^  cause  goes  over. 

roU  r  uk"*  ^^'  ^^^^'  ^^-  '^-  ^'^^^'  ^'  ®-  ^^  ^^^-  ^^' 

the  objeo  * .    ^^  ^^  action  for  words,  a  rule  was  made  for  the  slierifT  to  return  a  special 

tioootthe  J"""/*  who,  notwithsfanding  Ihe  rule  had  been  served  upon  him^  returned  only 
trial,  he  »  common  jury.  Afler  trial,  this  Court  was  moved  for  a  new  trial,  which  was 
will  be  denied,  because  he  had  made  a  defence;  for  since  if  the  verdict  had  gone  for 
bonnd  by  him,  he  would  have  had  the  advantage  of  it,  it  is  fit  he  should  submit  to  it  now 
tbe  verdict;  ti^at  it  has  gone  against  him.  Secus,  if  he  had  not  made  a  defence. 
>ctio*"*^**  ItJ.  Massey  v.  Joiinsox.  H.  T.   1810.  K.  B.    12  East,  69. 

inade'by        ."^^^  counsel  stated  by  way  of  objection  that  the  cause  had  gone  down  to  ^ 
pla^niia  a  *"**'  atiCIhe.stcr  by  mUi%imt$  witbojut  an  or^er  for  a  special  jury,  and  afler  it  — 
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entered,  applicatton  W|w  made  to  the  Codrt  there  hy  the  defendaBt'  for  a  special  ^(^iiutgmDt 
jarj,  which  the  plaifitiflT  opposed;  but  the  Court  at  Chester  granted  it,  saying,  ^V^^.  "P*. 
that  It  was  tiieir  practice  so  to  do.     Le  Blanc,  J.,  asked  how  advantage  could  cored"!?  ** 
be  taken  of.  thy^  upon  .the  motion  to  set  aside  the  nonsuit  then  before  theptaftiff*! 
Court?  and  Lord  Ellenborough,  C.  J.,  afterwards  said,  that  the  objection,  if  appear 
any,  was  cured  by  the  plaintiff's  appearance.  ance. 

17.  LooKTBRF.  East  Indii  Cp»|FAia:.  M.  T.  1761.  K.  B.  2  Wils.  1.'36.       [  738] 

An  action  of  cevepant  upon  a  charter  party  was  tried  at  the  bar  by  a  special 
jary  of  ti^  citizens  of  London,  y^hp  all  consented  to  be  sworn,  and  waive^ 
any  privilege  as  citizens  of  London  in  not  being  obliged  to  go  out  of  thp  city  a  Special 
to  serve  on  jarres.  ,  .    .  J^ry  of  Los 

don  WM  mllowed  ia  Middleaex  upon  their  own  consent  to  waWe  the  .priTilege. 

18.  Symonds  v.  Parminter.  M.  T^  1748.  N.  P.  Bull.  N.  P.  304.  Aapeeml 

Per  Cur.     From  the  penning  of  the  act,  it  appears  to  extend  only  to  the  jary  canon 
trial  of  any  issue  joined;  therefore,  the  Court  will  not  cran't  a  special  jury  up^*'^.'*®  **■** 
on  a  writ  of  inquiry.  iT^olLT* 

19.  CuRTAiw  V.  Durham.  T.  T.  1817.  fe.  B.  2  Chit.  Rep.  1.34.  therefore 

This  action  was  for  dilapidations.    ,It  was  moved  for  a  rute  nisi  ibt  tife  maS-  not  on  a. 
ter  to  renew  his  taxation  of  costs  on  two  grounds;  fh'st,  that  he  had  not  allow-  writ^of  in 
ed  the  proper  costs  of  a  special  jury^  ))ut,  only  the  sums  which  had  actually  ^"^' 
been  paid  thenr;  and  secondly,  that  sufficient  expences  were  not   allowed   for  ^^^^^  ^^ 
the  witnesses.     The  judge  had  certiffed.  fies^bauhe 

Lord  Ellenborough,  C.  J.,  first  thought  that  the  act  only  allowed  in  such  canae  b 
eases  the  money  actually  paid  to  the  jurors;  but,  upon  reftSrring  to  the  statute,  proper  for  « 
he  and  the  Court  were  of  opinion  that  where  the  judge  certifies,  the  party  is  a  special  jn 
entitled  to  all  the  costs  fifom  which  he  is  by  the  act  excluded  if  the  judge  does  [J'J  ^j*„,P" 
not  ceftiQr,  and,  therefore,  here  the  party  is  entitled,  to  all  the  cofts  of  tW^^^-^i^^  |^ 
epectaljury.     Rule  nm.  tlbecottaao 

20.  Waqgett  v.  Shaw.  IVf.  J.  jai2.  N.  P.  3  Campb.  31«.  tnally  paid 

This  case  was  tried  by  a  special  jury,  when  the  plaintiff  recovered  a  ver- to  the  jury 
diet.     The  counsel  for  the  plaintiff  now  applied  that  his  lordship  would  certify  f^'*^J|,°f  * 
under  24  ^eo,  2.  c,  18.  that  it  wasji  proper  cause  to  be  tried  by  a  special  jury,  xhe  judge 

Lord  Ellenborough.     The  statute  provides  that  the  judge  before  whom  the  cannot  cer 
cause  is  tried,  if  he  sees  fit,  shall  immediately  after  the  trial  certify   in   open  tify  for  tbs  . 
court  under  his  hand,  upon  the  hack  of  the  record,  that  the  same  was  a  cause  costa  of  a 
proper  to  be  tned  by  a  special  jury.     I  do  not  think  I  have  authority  to  g'^n^'P'^i^  J?^^ 
•uch  a  certificate  the  day  after  the  trial;  and  I  have  always  been  in  the  habit^^^^^  ^^^^  / 
of  refiising  applications  so  made.  *  trial.* 

XJ.  RELATIVE  TO  A  JURY  DE  MEDIETATE.t  i^^^) 

» 

VITL  ^RELATIVE  TO  THE  CALLING  AND  SWEARING  OP.J: 

•  And  if  «  ease  be  not  gone  into,  the  judge  will  not  certify  that  it  waa  a  fit  canse  to  be 
tried  by  a  special  lory,  merely  because  the  declaration  is  ^^r  pennhws  \o  ti  Jrery  large 
amofiBt,  and  because  persons  of  considerable  rank  are  Bubpcenaed;  1  C.  &  P.  537. 

t  An  alien  indicted  or  impeached  of  anv  felony  or  misdemeanour,  has  the  right  of  being 
tried  by  a  jury  do  medietate  lingu«;  and  if  is  enacted,  "that  on  the  prayer  of  every  alieft 
SwiJtedoT  impeached,  thelherlff  or  other  ptoper  minister  shall,  by  command  of  the 
Court,  return  for  one  half  of  the  jury  a  compotertt  number  of  aliens,  »f  so  many  there  he 
io  the'town  or  place  where  the  tnaH.  h.d.  ^and  if  ^S!:.,^- .-TrL'^^^^^^^^ 
10  the  seme  tow 
want  of  freeboN 
challenged  for  a 

*'  ♦"S;  naS.  of  lh.jary  .re  called;  wd  when  the  jury  i.  thu.  f«>";P'«'f^  J^^'^D^nlSS! 
..^.lelyWoUowt:  "Voa  Aall  well  and  trol,  try  the  ...uo  J"'"/?.  ^»"~V»«  P'^J^. 
wri  truiVerdScliWe  aecordinK  to  the  eyidence;  ao  hel?  yo"  ««>•  J^  """' .i^Tbl 
entioo.  the  oath  u'differeot :  "  You  .hall  well  u>d  tmly  try  and  '?«^«5;^,"h'2,"h„,  ^ 
tweeo««rSoV«reMnLordtUeKhigandthe  pnaoneratlhe  ^a',  whomyoa  anall  naT.  ja 

•  haree,  (BiJ  athieyefdietii»«  oeeordiof  to  the  eTideoee;  aohalp  yo«  Cod. 

VOL.  XI.  ^ 


Aiy.  tli*  IX.  RfitAtlVE  TO  CUALLENCING  O*** 

•fDftllei«  <!•  1^  Hemeth  v.  Braddock.  11.  T.   Ite6.  K.  B.  3  Bint.  i«4t. 

SnMt^b  a       ^^  ^^'     -^^y  ^^?^^y  «^en  the  smallert  degree,  of  interest  ib  dM  4^6^-^ 
MHIkieMi     tion  depending,  ia  decisive  objection  to  a  witness,  and  imiclli  OMinB  t6  A  jiH1>#', 
groond  for  or  to  tUe  officer  by  whom  the  jur?  is  retijmed« 
cbailengiDg  2.  AwoN  T.  T.  1688.  C,  P.  Vent.  58. 

*^?/in  1  ^"  °^  action  of  trespass,  de  uBcore  abducla  cum  bnA  ttfiy  to  his  €itUkr^  of 
[740  1  ]0,0002.  Upon  not  guilty  pleaded,  add  a  trial  at  the  b«r,  (hb  tehn^ollhe 
iEood"dliai  i^^y^^^  OctaiK  THn.y  and  the  appearance  day  wtoAe  MtrtnrHj  «t  which  fhik 
Mnge  t0  J^  appeared,  This  plea  was  recited  by  the  counsel  in  Frendi,  ^ibB  tMn  # 
the  array  challenge  was  offered  to  the  array,  for  that  it  was  returned  by  J.  S.,  as  ibetilT 
that  ihe  of  Buckinghamsh hre,  who  wad  made  sheriff  in  MichaelfRHs  t6rtn,  168t,  antf 
aheritr  bss  |,a^  continued  in  the  office  for  more  than  three  months,  and  not  takeif  the  oaths 
The  oath^  ""^  subscribed  the  declaration  required  by  the  act  of  25  Caf.  2.  made  far 
and  ma'lti  preventing  of  dangers  by  popish  recaaants;  and  so  hi8t>fficte  by  that  act  waA 
tbedet;li(»a  void  to  all  intents'and  purposes,  before  he  made  this  return  of  the  jury,  ficft 
tionri  th      this  cHaMenge  was  disallowed  by  the  Court,  for  he  mo^  be  taken  here  aa  a 

^irea  9f  0  Wlien  the  jorors  are  called  eithfls  party  ia  al  libacty  to  challenge  them,  eiifier  tW  wk<»J» 
panel,  or  {.ny  individual  of  the  panel.  Chaltongea  are-  eonae^ently  dblldguiahed  iittbtW^ 
Kinds:  rhallen^eato  the  arrny,  and  challenges  to  the  |>on.  ChaDen^oS  to  the  iffay  Sfe  Ml 
oiice  n  .  exception  to  the  (rhole  panel,  in  which  the  jttrv  are  arrsyod  or  sat  ie  ur4m  by  fkm 
aberiff  in  bis  re*.urn.  Lord  0oke  ^ee  Co.  Lit.  15&)  Lord  Goke  again  dvvidaa  ika  ftimar 
into  a  principle  eause  <if  cbaNenge,  or  to -the  fayomv;  a  princfeal  aaose  of  challeag*  is  ((roan* 
ded  on  such  a  manifest  presumption  of  partiality,  that  if  it  oe  found  tme,  it  unauestidoahir 
sets  aside  the  array  or  tne  juror;  but  a  challenge  to  the  favottr  learres  it  to  ttfe  aiselnsttott  Itt 
the  triors;  see  3  Bac.  Abr.  tit.  Jftfries.  Th^  same  reasons  that  before  Ihe  aWarftn|g  Hm  r%^ 
litre  were  sofficteot  to  hate  directed  it  to  tha  eoroilor«  or  efiflors,  wiU  !>•  also  siilBsiiat  l» 
quash  the  array,  when  made  by  apersoo  eroflieer,  of  whoso  partiality  there  is  afty  tolenH 
ble  grounds  of  suspicion:  see  3  Rla.  Com.  359.  Principal  cballangea  are  subdivided  by 
Lord  Coke  into  four  kinds:«-~Propter  honoris  respectum,  propter  defectiiin,  propter  affeeioiD 
jproptcr  'letictum;  see  Co.  Litt.  156.  b.  propter  faohoHs  respectum,  wh^a  *  lord  ia  parfia- 
ni6nt  is  hnponolled  on  a  jnry,  he  may  be  chaileA|fed  by  either  piHty  or  dHatlia^e  hfciisafl^  see 
Co.  Litt.  15.  Propter  defectum,  when  the  person  dhallcnged  is  an  sKaa,  or  noC  ^aaiifiaA 
aocdtdiii!^  to  -  Uw;  -  sea  6'Geo.  4.  c.  60  s«.  dZ»  In  juries  de  medietale  liagv«;  neither  of  tfaastt 
objediond  hold  ($ood,^  see  ^Geo.  4*.  c.  50.  s .  4t.  Propter ailbctom,  for  suspicion  of  bias  or 
.partiaJitv;-  andthts  may  be  either  a  principal  challenge  or  to  ih4(  tlkour;  k  is  A  priaeipai  thai- 
Itoge  when  Uiere  are  evident  grounds  of  suspicion,  either  of  eipress  fafour  ttr  tanilieit'  at 
that  a  juror  ts  of  kin  to  either  party  wHhin  th^  ninib  degree  (see  ftBla»  Ooia*  903);  ifaai  h» 
biM  been  arbitrator  on  either  side;  that  be  has  aa  intereet  bttae  eaosaw 

\  Therb  is  no  prineipio  in  the  law  jntore  settled  thsn^  this,<««>that  an^  degree,  even  tli# 
smallest  degree  of  interest  in  the  question  d'ependUng,  is  a  decisiva  obiecUo'n  ta  a  witnaia 
and  much  more  to  a  juror  or  to  the  officer  by  whom  tne  junr  ia  retumetL  The  law  has  s6 
watchful  an  eye  to  the  pnro  and  unbiassed  administration  of"^  justice,  that  it  will  never  trust 
the  passions  of  mankind  hi  the  decision  of  any  matter  of  right.  If  iberefoM  a  shariH^  a 
juror,  or  a  witness,  be  in  any  sort  interested  in  the  matter  tebe  tried„  the  law  eonsiders  bin 
as  under  ar|  influence  which  may  warpliie  integrity,'  or  pervert  bis  judgment,  nd  therefor* 
will  not  tt-ust  hiiti.  Challenges  to  the  polls  are  exceptions  to  partiewlsr^rscats.  Lord  Cok* 
reduces  them  to  four  beads;  see  ante  739,  and  Co.  Lit.  166^  b.  Peretnt»tory  xliallencA  ara 
allowed  only  in  cases  of  treason  or  felony^  in  favorem  vitse.  Bloakstone  gives  the  fbllowbig 
s«tisfaetory.aeaeens  for  this  sppaMOtly-caprteiom  kind  of  challenge:  <^As  every  one  maat 
I  be  sensible  what  sudden  impressions  sad  nnaecountable  prejudices  we  are  apt  ta  coBcaive 
upon  the  bare  looks  and  gestures  of  another,  and  how  necessary  it  is  a  prisonari  wbea  put 
to  defend  bis  life  should  have  a  good  opinion  of  his  jury,  tho  want  of  which  might  totally  dis- 
concert bim,the  law  wills  not  that  he  should  be  tried  by  aay  one  man,  against  whom  be  has 
f>Qnceived  a  prejudice,  even  without  being  able  to  assign  a  reason  for  such  bis  disKfce.  Se- 
condly, because,  upon  ehallenges  for  eause  shown,  if  the  reason  assigned  |irove  nMutfieiett 
to  sol  aside  the  juror,  perhaps  the  bare  questioning  bis  indifferenoe  may  sometined  provdfca 
a  resentment,  ta;pravent  all  ill  consequences  firom  which  the  prisoner  is  still  al  liberty  (if  be 
pIease«>peressptorihrta  set  him  aside;  see4Com.  3«|3."  A  parson  arraigned  for  murderiA^ 
^lony,  IS  not  allowed  more  than  twenty  peremptory  challenges;  see  6  Geo.  4.  c.  50,  s. ». 
In  oases  of  high  treason*  ihe  prisoner  is  still  allowed  thirty  five  peremptory  challenges,  the 
jumber  forroerTy  allowed  in  all  cafes  of  fblony.  Challenges  to  ihe^Tour  ari  where  iSsVarlt- 
*ave  no  nrrncipal  challenge,  but  object  some  probable  circumstances  of  suspioion.  as  icquHn- 
tancoand  the  like;  challenges  to  the  favour  are  determined  by  triers,. whoWe  two  Indiflfer. 
em  persons  named  by  the  court,  or  the  two  first  jarors  allowed;  if  the  triers  appointed  }tf 
wh«.V!«l.K"    T  "°?"  indifferent,  he  is  sworn,  and  be  and  the  two  triers  try  fhi^xt :  afti 

5;e7i^^y'Th;^^^^^^^        SoS/""*  "^  -^^^^^^^^  ^  ''^  ^^«  •'^^  ^  •- 


abmiff  Jkfi^clo^  ao4  if  mieh  %  challenge  should  be  allowed^  no  trial  could  be  ^^  25  Car. 
Il«d,  W-  ahould  be  oF,  unleaa  the  party  were  ready  to  show  that  the  sheriff  had  ?>  K**  ^1 
Ukea  the  test  >"8  'benff 

3    Rex  V.  Edmonds,  E.  T.  1 82 1 .  K.  B.  4  B.  &  A.  47 1 .  tU^! 

Btflenrnfor  a  new  trial,  on  the  three  following  grounds:   1st.     That  the  do  it  isnM 
Hiord  Chief  Baron  had  refused  to  dllow  the  master  a  challense  to  the  array,  on  competent 
the  i^ound  of  alleged  umndiffereiicy  of  the  Crown-office  in  nominating  the  «o  «*k  jory 
specMl  jury,  and  to  appoint  triers  to  try  the  facte  alleged  in  support  of  that  ^^  ^^^^J 
cbarge.     2nd.  That  he  refused  similarly  to  allow  a  challenge  to  the  array,  on  pj^y\J^\j 
the  ground  of  the  allied  unindifferency  of  the  sheriff,  and  to  appoint  triers  as  to  the  triel 
befom.     3rd.  Thai  he  refused  to  permit   questions  to  be  put  to  the  special    f  741  ] 
jurymen,  as  to  whether  they  had  expressed  themselves  adversly  to  the  defend-  expreMe4 
AoUiiefbre  the  trial,  although  (the  special  jury  not  being  fall)  he  did  permit  <>pin*ona 
•uck  questions  to  be  put  to  the  talesmen  before  they  were  swori^.    The  motion  "jJIf^^f^^j 
was  supported  by  affidavits^stating  the  diflerent  grounds  of  the  complaint  against  ^ti- i^d 
the  master  of  the  Crown-office  and  the  sheriff.     TheX^ourt  said,  no  challenge  tbeelMriire 
can  be  taken  either  by  the  array  or  to  the  polls,  until  a  full  jury  have  appeared-,  officer  hav 
and  therefore,  where  the  challenges  are  taken  previously  they  are  irregularly  >bs  neglect 
made.     The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for  ^  *^  ""^ 
m  uenire  de  n(mo^  and  every  challenge  must  be  propounded  in  such  a  way  as  thai  ^  ih^  twea 
it  nu^y  be  put  at  any  time  upon  the  Nisi  Prius  re<*cord,  so  that  the  adverse  par-  ty-foar  spe 
%y  aoay  either  demur  or  couttter-plead  or  deny  the  matter  of  challenge,  in  cial  jory 
which  last  caae  on^r  triers  are  to  be  uppoinle^^  and,  therefore,  where  the  o\en  return 
challenges  were  not  put  on  record    the  defendants  were  held  not  to  bo'in  a^^  ^"  }^^ 
condition  to  ask  the  opinion  of  this  Court  as  a  matter  of  right  upon  their  suffi-  '^^      J'q]^ 
ciency.     There  can  be  no  challenge  to  the  array  on  the  |(round  of  unindiffer-  SlJI^iengt 
Cttcy  in  the  master  of  the  Crown-office,  he  being  the.  officer  of  the  court  ex- 1*  the 
preayly  appointed  to  nominate  the  jury.     The  only  remedy  in  such  a  case  is  to  array'lbr 
apply  to  the  Court  by  motion  to  appoint  sonie  other  officer  to  nominate  the  noindiflTer- 
jury.     The  master  of  the  Crown-office,  in  nominating  the  jury,  selected  the  '"Y  7*  the 
names  of  the  jurors,  and  did  net  take  them  by  chance  from  the  freeholder^'  ^^ir  nor 
book«     He  also  took  those  only  whose  names  had  the  addition  of  '^  esquire,"  c^n  thev^ 
or  seme  other  higher  degree,  and  included   some  persons  who  were  in  the  be  a  cbal 
commission  of  the  peace.     Held  that4n  so  doing  he  was  perfectly  right.     He  iMge  to 
•bo  included  in  his  nomination  some  persofts,  who,  as  grand  juiymen,  had  found  ^be  "^7* 
the  indictment,  and  persisted  in  his  opinion  es  -te 'their  sufficiency,  uolcss  the|^||^^^  ^ 
crown  would  consent  to  abendon  them,  which  was  done,  and  others  were  sub- QojB^g^ 
•tituted  in  their  places.     Held,  that  he  was  wrong  in  his  opinion,  but  that  (here  eocy  in  the 
was  no  ground  for  presuming  partiality.   The  sheriff's  officer  had  neglected  to  master  or 
ffuasHnon  one  of  the  twenty-four  special  jurymen  on  the  panel.     Held,  that  tHis^  8'"i^^ 
sres  no  ground  of  challMi^e  to  the  array  of  unindifferency  on  the  part  ^^^^^^^'^ 
sheriff.     Held  also,  that  it  is  not  competent  %>  ask  jurymen,  (whether  special  ^^y  ^^  ^^ 
jarynnen  or  talesmen,)  if  they  have  not,  previously  to  the  trial,  expressed  opin-  poii  before 
ions  hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  challenge  to  a  foil  jary 
(he  polls  on  that  ground;  but  that  such  expressions  must  be  proved  by  extrin-  hw  eppeur 

^ie  evidence.  * 

4.  McLLMT.  Spatbmaft.  M.  T.   1668.  K.  B.  1  Saund.  344.  Inattec 

Per  Cftr.     If  a  corporation  bring  an  action,  for  any  thing  which  they  claim  I'cn  hyn 
in  their  corporate  capacity,  U  is  a  principal  challenge  to  a  juror  that  he  is  of  fef-  ^'^^^^ 
finity  to  any  member  of  the  corporation,  though  the  corporation  itself  cannot  |^^  J^  ^^^ 
'have  any  kindred.  te  toy  mem 

5.  Amon.  T.  T.  1690.  K.  B.  1  Salk.   16S.  S.  P.  Rex  v.  Edmonds.  E.  T.  ber,  it  is  a 

1821.   K.  B.    4B.  &.A.  471.  #  prindpifl 

Cooke  being  indicted  for  high  treason,  and  the  jury  called,  he  offered  to  ask  **^^^^^^"f't, 
Ihe  jurors,  in  order  to  challenge  ihism  if  they  had  not  said  he  was  guilty  or  would  ^  t  ^^^-  ^ 
be  hanged.     Pt^r  Cm,    This  is  a  good  cause  of  challenge;  but  then  the  pri-  f„,,,^,. 
eener  must  prove  it  by  witnesses,  not  out  of  the  mouth  of  the  jurymen.   -Aju-  chalUmge 
rym^n  may  be  asked  upon  Kvoirdtre^  whethe/  he  hath  anv  iri«erest   in  thcMo  the  pcij 


•11 


.cause;  whether  he  hath  a  freehrdd;  for  these  do  not  ro  ike  him  c:rimi«al-  but  on  iho 


'|roand  of  a  you  shall  not  ask  a  witness  or  juryman  whether  he  hath  been  whipjfed  tor  r«^ 
jaror  hav  ^^^y  or  convicted  of  felony;  or  whether  he  was  ever  committed  tb  Bridewell 
hostUc  «  ^'^^  ^  pHferer;  or  to  Newgate,  for  clipping*  and  coining;  or  whether  he  it  a 
pressionB  &  villain  or  outlawed;  because  that  would  make  a  man  discover  that  of  himself 
gainst  the  which  tends  to  shame,  crime,  infamy,  or  misdemeanour;  so  it  is  in  this  case, 
party,  the  the  answer  would  charge  him  with  misdemeanor  or  misbehaviour. 
jaieranceof  q    Argent  v.  Darrell.  H.  T.    1698.   K.  B.  Sajk.  648. 

VcTTroved       ^"  ejectment  after  a  trial  at  bar,  it  was  moved  for  a  new  trial|  IS^caiise  the 
by  witness  verdict  ^as'  contrary  to  evidence ;  the  Court  thought  so  too. 
*e8.  Per  Holt,  G.  J.    The  redson  of  granting  new  trials  upon  yerdicts  against 

It  is  a  good  evidence  at  the  assizes,  is,  because  they  aro  subordinate  trials  appointed  bj 
cbsUenge  Westm.  2.  c.  30.  Ubi  de  paucis  ariiculia  ct  faciRs  est  examinaiw;  and  there 
th  ^iT'^^h  ^^^^  been  new  trials  anciently,  as  appears  from  this,  that  it  is  a  good  chal* 
Ibeen  a  jta  ^^^Q^  ^^  ^he  juror  that  he  hath  been  a  juror  before  in  the  same  cause;  but  we 
ror  before  nr)ust  not  make  ourselves  absolute  judges  of  law  and  fact  too;  and  there  never 
in  the  same  was  a  n'ew  trial  after  a  trial  at  bar  in  ejectment  but  in  case  of  ill-practice,  for 
dause.         (be  plaintiff  may  briftg  a  new  ejectment. 

Anon.  H.  T.   IG'iG,  K.  B.  1  Vent.  309. 
A  chal  In  iijj  infornpiation  pf  forg^ery  the  defendant  chfdiensed  one  of  the  jury,  for 

favo^Mnay  *^*^  ^^  prosecirtor  had  been  lately  entertained  at  his  house;  this  was  admiAed 
temade  e^<^  *h®  favour,  though  against  the  King.  {Vide  for  that  in  thd  1  Cro.  665.) 
Ten  against  And  then  the  counsel  for  the  King  challenged  another,  and  were  pressed  to 
the  King,  allege  the  cause,  'for  the  33  Edw.  1.  does  take  away  the  general  challenge; 
quid  non  sunt  boni  pro  Regis. 

T»>«- triers  X.  RELATIVE  TO  THE  TRIERS.* 

""  Xind                                Anon.  T.  T.  168&.  K.  B-  1  Salk.  IM. 
Iraly  ta,tr/  ,  ..^P9^  ^  trial  at  bar,'  the  question  was,  whether  the  fair  called  Way-hiU  fair 
L  743  ]  should  be  kept  at  Way-hill  or  at  Anderry's?     And  one  of  the  Wiry  was  chal- 
wh^bcr  A.  Jenged  because  he  lived  at  Way-hill;  and  the  objection  was,  th^  the  fair  oc- 
ihe  jury      casioned  manure  to  improve  the  ground.    On  the  other  side,  it  was  considered 
kMed        9^^  ^^®  ^**""  ^'^*«'<^"®^  trampling  of  the  grass.     It  being  a  challehgo  to  the 
stands 'in     ^*^^"''  ^^^  ^^  ^^^  Juro^s  were  sworn  to  be  triers,  and  their  oa\h  was,  "  you 
different  be  J"^"  ^®"  «"<*  ^''"l^  ^^Y  whether  A.  (the  juryman  challenged)  stands  indiflerenl 
tween  the  between  the  parties  to  thid  issue."" 
parties  to  ' ; •■ 

«Ui. iiwe,»         Xi.  RELATIVE  TO  PRAYING  TALES.f 

,   •  TKeae  peraena  ire  viewed  a«  officer!  of  the  court,  and  liable  to  be  punidied  for  anr 
mudemeanours;  Bac.  Ab.  tit  Juriea. 

iJ,  ^IJ  *?*"■  ■''■  "•  ^•-'-  "■  '"  '*  •?»c"^.  »••"»  where  a  fuH  jury  .hall  noi  appear  befim 
!"L,fil  „!i  .'         ■  °J  !'"  P"""'  *""  *^^""  *"y  of  '•"•  •"P«"»r  civil  dourer  of  the  tiifM 

^^^;  L.  t  ?^  o*^  '"^  "^  Uiepartiea,  ti.e  jury  i,  likely  to  remain  unt.>M  for  defbalt  of 
^n'.Ah\u       ^?""*  "P°"  ™1""'  ■"'"'*  <■*"  »•'«  ^'"e  •>/  "y  on.  therito  aulhorieed  or 

S^.n ZimLS  .K  '■*'P~.'''«  «"?"'ey».  ">  any  action  or  aait,  whether  popolar  or  private. 
•hall  command  the  sheriff  or  minister,  to  whom  the  making   of  the  returTahaB  belonc.  ti 

Zn  ^al  atch'^rr™'  r/**?'  k""""  "P  •  '^^'"  '"'yi  •"<•  *e  aheriff  or  other  «ini«.r  .foM.«d 
««„  h.  f,.Zi^  command  of  the  court,  reuira  <ueh  men  duly  qnalified  aa  aball  be  pre^t  or 
Zel  Sed.£rr°  ""'•"J"?,  .•"d  'hall  addend  annlx  their  namea  to  ifie  formA 
I'^'elan  Z»  h.i.!ih  ^  1 «  'Pec'at  J-ry  have  been  .truck  for  the  trial  of  any  ianie.   th* 


til* 


the  Court  .h«ll  nr.  ceed  .o    ha  Irin   „«•'**".   •  ""  ^'"??  '"  •^•'~'    «»''   •™'««»d.    ■«» 
eaipannelle.1.  toCelher wiU.  ,Z  X  '     '""^  '"I*"  'V  ""''  "><»•  i""*"  """o  were  befor. 

ha.rbee.,  returned  up„„, he  «^t  o  t^cL^.w?  "Ll"'^''!*'  'I''  ?""""/  w"  '^""  *«  "'<•  >""» 

direct«d  that  the  tal«s  -hould  be  chl^  hL  '  c<»'0''ef^  in  violation  of  thoalatjtte.  wbieh 
to  attend  aa  jurors  Tl^^  taU  wL«^k  «'jcu.n,t«nt,bu,.  had  Jiy  letter  re^oeft^l  pwaonf 
l-on  were  tudally  .u  JS:i-!'"^,r„;5^-^^^^ 


JjuiciNB  f .  Pvui^t.  T.  T.  ms,  K.  R  1  Stra,  707.  S.  P.  2  Saand.  S4S:  d. 

Whilal  the  jiAy  were  e#eartnj(,  the  defendant's  cotmsel  called  for  the  re-  If  Mither 
cord,  and,  findins  a  mislifte  in  it,  said    they  would  make  no  defence.     TheP"^/  '* 
pllitiitiflrV  Counsel  upon  this,  in  order  to  avoid  a  nonsuit,  and  to  save  the  co^ts,  ^°|*'^,f 
refhaed  to  prar  a  talc;  and  though  twelve  had  heen  sworn,  yet,  there  having ^^^  ^^ 
been  no  actual  prayer  of  a  tales,  the  cause  was  suflered  to  remain  for  want  of  go  oW  for 
WLJurot.  want  of  ja 

XII.  RELATIVE  TO  THE  CONDUCT  OF  THE  JURY  AT  AND 

AFTER  THE  TRIAL.** 

1.  Rbxt.  Rennbr.  E.  T.  1819.  K.  B.  SB.  4r  A.  462. 

Upon  the  trial  of  an  indictment  for  a  misdemeanor,  which  continued  more  ^y*^  tb» 
than  one  day,  the  jury,  without  the  knowledge  or  consent  of  the  defendants,  ^^^^^  * 
separated  at  night.     Per  Cur.   It  is  no  part  of  this  application  that  the  vefdict  "V  ^aa^ 
ia  c<Aitrary  to  the  evidence,  or  that  a  different  result  could  be  Expected  from  a  J^   wliarV 
new  trial;    hut  it  is  ^ti  oti  this  ground,  that  the  jury  separated  without  AiOtliejaryMa 
consent  of  the  defbntfamts,  \J^ho  knew  ift)thing  of  th'A  fact  till  after  the  trial,     tt  anted  at 
aeems  to  us,  however,  that  this  forms  no  ground  for  a  new  frial.  In  the  course  Aigkt  with 
of  a  trial  it  frequently,  occurs  that  the  judge  is  occasionally  ahtfent;'  and  some  ®"^  ^''Vw! 
of  the  jury  take  advantage  of  that  opportunity  to  Wave  the  court.     Now  if  the  Jufendint 
mere  separation  for  a  night  is  a  grohnd  for  vacating  the  verdict,  it  will  he  dif-thi«  was  * 
ficult  to  say  why  those  short  occasional  separations  should  not  have  the  same  holden  do 
eflfect;  but  it  would  be  a  harsh  conclusion  that  such  a  separation  would  avoid  groand  for 
a  verdict.     If,  indeed,  the  jury  separate  improperly,  the  judse  may  impose  aS'^'^^'"S  .^ 
discretionary  punishment  ti^on  them  for  their  contempt  in  so  doing;  and  if  the  "^^^  ^  * 
case  were  one  where  the  propriety  of  the  verdict  admitted  of  doubt,  it  should 
be  very  proper  for  the  Court  (d'  take  intCf  consideration  as  an  additional  reasotf 
lor  granting  a*  new  trial,  th&'t  the  jury  ha'd  so  separated.     But  we  are  of  opin- 
ion, thitf  that  circumstance  standing  alon6  iM  hot  sufficient  to  vacate  the  ver- 
dict.    If  we  are  wrong,  the  parties  may  bring  a  writ  (si  error.     For  these  rea- 
sons we  are  of  opinion  that  there  ought  to  be  no  rdl^. 

2.  Rtx  t.  EftwABDs.  E.  T.  1812.  C.  P.  4  Taimt.  309. 

After  the  prisoner  had  been  indicted  and  arraigned,  and  the  jury  chafrged,  "^^JJf*  *  ^ 
and  while  the  prosecutor  was  giving  his  evidence,  one  of  the  jurymen  fell  down  ^^^  nddotf 
in  a  fit,  and  ft  medical  mafr  who  examined  him  stated  upon  oath,  that  it  would  [y  in,  e^ea 
be  improper  for  him  to  proceed  with  his  duty  as  a  juryman  on  that  day,  where-  ia  eapital 
vpon  Wood,  B.  dischilrged  that  jury,  and  directed  ti  new  Jury  to  be  sworn,  caaet,  the 
consisting  of  the  sahie  eleven  persons  who  remained  of  the  former  jury,  ^^^^^'^^^^, 
another!    The  counsel  for  the  prisoner,  upon  a  supposition  that  the  juryman  J^^l^p^' 
would  soon  be  in  a  state  to  return;  had  consented  that  another  should  be  sworn  maot  tried 
in  hts  room,  but  learning  his  inability  io  attend,  he  retracted  that  consent,  and  by  a  freali 
objected,  that  a  jury  having  been  once  sworn  and  charged  in  a  criminal  case,  oa^* 
they  codid  not  be  discharged  without  givini^  a  verdict,  nor  another. jury  sworn; 
but  Wod^,  B.  overruled  that  objecfion.     The  Court  stopped  the  counsel  who 

*  Tticf  jnryr  oiilett  they  can  s|[ree  op  the  moment,  are  to  withdraw  from  the  eoort,  to  be 
kept  togethlnr  withoot  meat  or  drink,  fire  or  candle,  and  to  have  oo  intercooiM  with  any 
person,  whether  intereated  in  their  deciaion  or  not,  nntil  they  have  agreed  en  their  verdiei; 
aee  Co.  Lit.  273..  m.  Bottha  jaiy  may  eat  and  drink,  by  leave  of  the  Court,  before  they 
have  agreed  on  their  verdict;  see  TriaU,  per  Paia,  348.  If  the  trial  of  a  caoae  be  very 
long,  it  ia  aaaal  for  the  Coqrt,  the  consent  of  both  parties  l>eing  first  obtained,  to  give  the 
jnrors  leave  to  eat  and  drink  (faring  the  trial,  at  their  own  expense*  or  at  the  eqnal  expenaer 
of  tratb  parties;  aeii  7  Bac.  Abr.  tit.  Verdiei,  H.  When  the  jary  have  leA  the  box  no  new 
evidence  opn  be  addneed,  nor  can  they  recall  4  wilnesa,  and  make  him  repeal  hia  evidence^ 
for  thoogh  he  give  no  more  evidence  than  be  had  given  in  court,  the  verdict  will  not  b^ 
allowed;  see  Metcalf  v.  Dean,  Cro.  Eliz,  189.  ^  But  they  may  have  a  witness  recatled,  lo 
'  repeat  his  evidence  in  open  court;  spe  2  Hnle*s  P.  C.  296.  The  jury  may  not  carry  with 
them  aiiy  writmg  which  was  not  K>ven  in  evidence  in  open  court;  seeTrial«,  per  Pais,  8674 
After  the  jarQrf  were  gon«  frpm  the  box,  one  of  them  left  bis  fellows  and  returned,  with  a  . 
copy  of  a  cbori-roll  in  his  hand,  and  told  them  that  the  merits,  with  which  he  was  perfect- 
ly well  acquainted,  were  whh  the  ptaintiflT.  Hereui^on  the  other  jnrorM,  before  of  a  differ- 
out  opinion,  were  prevailsd  npen  by  him  io  give  f  vordiet  for  the  pUioiilC  The  veidict 
iras  sAsrwanU  set  aside. 


m 

{  745  J  was  to  have  argued  for  the  crown,  aajing  thai  H  had  been  doeid«d  h|  40  iwjr 
cases,  that  it  was  now  the  settled  law  of  the  coantrj,  and  gavo  jodgBMOi  9g4^ist 
the  prisoner.     See  Aon  Scalbert's  case.  Leach,  706. 
tf  ifc*  j«7  8.  Rkx  v.  Burdett.  H.  T.  1696.  K.  B.   1  Ld.  Rayoi.  148. 

takedoeii  It  was  objected,  that  the  jury  took  With  them  out  of  court  ao  4Nr49r  ofjW 
[^"^^^JT^  Common  Council,  without  the  leave  of  thp  Court  or  consent  of  th«  |iartiest 
<o«i  leave  ^he  counsel  cited  the  case  of  my  Lady  Jay,  where  a  verdict  was  set  aside,  be** 
^f  the  Conrt  cause  the  jury  took  with  them  a  map  of  the  premises  out  of  court, 
and  boih  Holt,  C.  J.,  Said,  that  it  Wbs  a  great  crime  in  those  who  had  dona  it;  and 
T|"^.^«  ^be  de  said,  they  sent  him  one  of  them  by  the  penny  post,  but  casting  his  eyes  np- 

"Md«.  on  the  informers;  and  if  the  delivery  of  papers  by  a  stranger  were  sMffici^Ot  to 

avoid  a  verdict,  the  case  would  never  be  decided, 
tadeed  It  if      See  12  Mod.  320;  Bac.  Abr.  Verdict. 

aceaeral  4.  DuKE  OF  RicBMOND  V.  WiSB.  H.  T.  1670.  It.  B.  1  Vent.  Ito. 

r^B,  that  In  an  ejectment,  the  parties  4ftad  a  tridl  at  bar,  and  a  verdict  ibr  the  plaintifll 
^^•i°'^^'^The  Court  were  moved  to  set  aside  this  verdict,  upon  an  affidavit  mada  of 
'carry^wMi  ^^^  misdemeanors  in  the  jury ;  viz.  that  they  had  bottles  of  wine  broMght 
ihem  anr  them  before  they  had  giyen  their  verdict,  which  were  put  in  a  biU,  logatb^r 
other  ev^  with  wine  and  other  thmgs,  which  were  eat  and  drank  by  the  servants  of  Uia 
dence  tbanjary  and  the  tipp&tafis  that  attended  them  at  the  tavern,  where  thay  ware  con* 
that  which  guitigg  their  verdicts.  They  said  they  were  not  upon  a  discretionary  settiof 
1^^^'^*  aside  the  verdict,  as  when  the  jury  goes  against  evidence,  but  whether  ihasa 
the  CoQit,  miscarriages  go  against  it  in  point  of  law.  They  all  agre^,  that  if  the  jury  ata 
and  bj  the  or  drank  at  the  charge  of  the  party  for  whom  they  find  the  verdict,  it  disaanulv 
partial  the  verdict,  but  here  it  doth  not  appear  that  the  wine  they  drank  was  at  the  or- 
theiDaaWei  ^^  of  the  plaintiffor  any  agent  for  him.  It  is  true  in  regard  his  solicitar  paid 
r'^^^^^  for  it  afterwards  it*  doth  induce  a  presumption  that  he  bespoke  it;  l^ot  thai 
aiven  ia  e?  ^S^'^  >*  attenuated  by  its  being  put  into  the  bill  with  other  things  that  wara  ai« 
Menee.  lowable;  and  if  the  verdict  should  be  quashed  for  this  cause  it  must  be  enter- 
And  if  a  jaed  upoiithe  roll,  (hat  it  was  for  drinking  at  the  plaintiffs  chargOj  and  it  was  ne| 
•ry  give  a  proved  that  this  wine  was  provided  by  him  And  as  to  the  other  matter, 
inordietea  that  they  received  a  treat  from  the  plamtiflf  aAer  their  primary  verdict  giv« 
kaewledce  ^^^iT^^^  before  it  was  given  up  in  court,  that  shall  not  avoid  their  verdict, 
<hejei^  ^-  Anon.  T.  T.  HOi.  K.  B.  1  Salk.  405.  Anon.  £.  T.  HOS.  K.  B.  7 
4o  aeqaaiiU  Mod.  ^. 

«^Ca«rt  Per  Cur.  If  a  jury  give  a  verdict  on  thcr  own  knowledge,  thay  ought  to 
7'^^air      ^^^^  *^®  Court  so.  that  they  may  be  sworn  as  witnesses;  and  the  fair  way  ia  to 

1^*746^1  ^^^'  ^^^  court  before  they  are  sworn  that  they  have  evidence  to  give, 
ilhev  mav    ^'  ^^^"  ^'  ^^^^'  ^^'  ^'  ^'^^•^-  ^-  ^-  '   ^tra.   642.    S.  P.  FoY  v.  HoaacN. 
beawer/as  M.  T.  1671.  K.  B.  3  Keb.  805. 

•witneafea.  The  jury  having  sat  «p  all  night,  in  the  morning  put  two  papers  into  a  bo|c 
The  jnrjr  marked  P,  and  D.,  and  so  drew  lots,  P.  came  out,  and  they  found  for  the, 
^<?"^h*^^  plaintiff,  which  happened  to  be  according  to  the  evidence  and  opinion  of  tda 
^aose  bv  i^^^^'  ^P^^  motion  for  a  new  trial,  it  was  agreed  that  the  verdict  must  be 
iiaTinff  re  '^^  aside;  but  the  question  was,  whether  the  defendant  should  pay  costs?  Thm 
<ooBrae  to  CooK  inclined  to  give  the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict 
any  mode  against  evidence;  but  at  last  it  was  agreed,  that  the  costs  should  wait  the  eveat 
•of  coming  of  a  new  trial. 

ing'samei^  Irregularities  in  suing  out  a  judgment  in  execution  are  to  be  tried  by  refer? 
orchance.*®i^ce,  4*6.;  but  other  matters  subsequent  to  the  judgment  by  audUa  qmtnh. 
Bat  where  ^^^  Court  denied  to  grant  a  new  trial,  upon  affidavit  that  the  jury  went  by 
the  jnrors,  votes,  though  conriftel  said  it  had  been  granted  in  the  like  case, 
who  coaJd  not  a^^ree  on  thpir  verdict,  determioMj  by  vole,  and  gave 'their  verdict  aceording  to  tha 
greater DQipber  of  votes,  ih»  verdict  was  held  good; 

8.  Lawrknce  v.  Boswell.  T.  T.   1748.  K.  B.  Say.  100. 

For,in  nch  Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  had.  it  appeared 
case,  ha? 

*  Ai  where  they  throw  dice  for  whom  tikey  ahesM  ind  a  feidict;  I  Freem.  41&. 


that  the  jurors,  not  atfteeiiig  as  to  the  fihding  of  a  yerdicty  rt/tei  tot  tfAe;  that  in^'onee  ao 
the  votes  of  BevM  of  them  were  for  finding  it  as  it  is  found,  and  that  no  ob-  ^f"*^*^^  ^^ 
jection  was  inadfe  by  the  other  five  when  the  verdict  was  given.    The  rule  was  JJj  ^^IT^ 
discharged;  and  bj  the  Court:  *^  Nothing  was  in  this  case  determined  b3rB^J[„|{^ 
chance.     The  five  Jurors  might  ultimately  be  convinced  by  the  seven;  but  if  their  for 
they  only  acquiesced  in  the  finding  of  the  verdict  that  is  sufiictent,   and  they  mer  eoa 
flhali  not'  now  be  conceived  to  say  that  they  did  n6t  acquiesce."  ■^■'|« 

9.  Vaise  v.  DsLAVitt.  M.  T.  1785.  K.  B.  1  T.  R.  11.  S.  P.  Owen  v.    Alihongh  if 
Warburtoh.  E.T-   1«05.  C.  p.   I  N.  R.  5^9.  np°f7rtW» 

Upefft  a  tndtion  for  a  rule  to  set  aside  a  verdict. upon  an  afiidavit  of  two  ju- yerdiet,  it 
Tors,  who  swore  that  the  jury,  being  divided  in  their  opinion,  tossed  up,  and  is  a  higb 
that  the  plaintiff 's  friends  won,  the  case  of  Hall  v.  Cove,  1  Stra.  642,  was  >"i«}en>e»i» 
cited.     Per  Lord  Mansfield,  C.  J.     The  Court  cannot  receive  such  an  affi-  ®'j  y^^J^^ 
davit  from  any  of  the  jorymen  themselves,  in  all  of  whom  such  conduct  is  s^^"^^!^^ 
very  high  misdemeanour,  see  3  Stra.  8S4;  but  in  every  such  case  the  Court  tbeir  nfs^n 
must  derive  their  knowledge  from  some  other  source,  such  as'  from  some  per-  vit  of  the 
■on  having  seen  the  transaction  through  a  wTndow,  or  by  some  such  other  transactions 
means.  it  mart  be 

10.  Rax  V.  Jawe  I> -.  H.  T.  1T28.  K..B.  I  Vent.  69.  Si?riMitf  e» 

Defendant  was  iitdicted  for  stealing  several  things;  and  pleading  not  guilly,  {^^cb. 
and  ft  jury  sworn  to  try  her,  the  witnesses  not  appearing  were  suspected  to  be  r  7^7  1 
tampered  with  by  the  prisoner;  the  jury  were  therefore  discharged,   and  the||^^  ^^ 
triM  put  ofl.     See  2  Hawk.  PI.  47.  soem  to  be 

aa  iavartabla  ralo^  that  a  jory  iworn  and  charged  cannot  be  dischar^d  wiilioat  tbeprtaoaer**  consent. 

XIII.  PAYMENT  OF.*  Ihe7^i^ 

'Calbicot  t.  PfiMBRoKE.  M.  T.    1681.  K.  B,  3  Show.  948.  appear, an4 

EJe^ttnefit.     This  cause  was  appotated  for  trial  at  the  bar  of  this  court,  by  the  trial 
a  J\iry  of  Wilts,  and  a  venire  returned,  and  the  jury  summoned;  but  beforn  the  goes  off pw 
day  the  parties  agree;  and  the  summon 4  not  being  countermanded,  several  of*^^fi^^^J^ 
the  jury  appeared,  and  moved  that  they  might  have  their  charges.     And  it  was  Jjio^^l^ 
•rdered  that  the  attorneys  on  both  sides  should  pay  them  between  them,  as  appear  ara 
wns  «Mifal  in  other  lilte  cases,  as  the  Court  said.  ip  be  paid, 

Ifadefcnf 
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XV.  RELATIVE  TO  OFFENCES  CONNECTED  WITH.        •»* «  * 

Rex  v.  Jolliffk,  M.  T.  17^1.  K.  B.  4  T.  R  286.  prlSJ^niioa 

A  <^inlinal  inlbrmation  having  been  granted  against  the  defendant,  he,  be-  endeavoar 
fiM  the  triat  at  Nisi  Prius,  distributed  hand-bills  in  the  assiie  town,  rindicil-  to  infliienc» 
tfaig  his  own  conduct,  and  reflecting  on  the  prosecutor's.  This  matter  being  ihe  jnry  by 
disclosed  to  the  judge  at  Nisi  Prius  by  an  affidavit,  was  held  a  sufficient  ground  dntribgtio^ 
to  pot  off  the  trial;  i|nd  that  affidavit  being  returned  to  this  Couft,  they  grant- 1]^^^^||!^''' 
ad  another  infWnialion  on  it  i^ainst  the  defendant.  towM^or 

— — — ^"-•^— ^  otberwii»» 

XVI.  RELATIVE  TO  EMBRACY.t  it  i-  an  in 

,  j-,^—  dictable  of 

3n%tUtB  of  the  ^tutt^t  ^1"^a  l 

*  y^ori  ih  all  eivil  eaatea  are  lobe  paid  for  their  tronbFe  and  attondtinee,  and  the  qaan- 
tatti  b  to  bt  proportioned  aocording  to  the  distance  of  place,  badness  of  tbe  weather,  Ac. 
hf  3f4  Gex>.  t.  c.  18.  t.  2.  no  jarymiin  may  take  more  than  the  sam  of  money  which  the 
jWgO  wtio  triet  the  istae  shall  think  jait  an4  reasonable,  not  exceeding  the  sotu  of  1/.  If« 
Meset  In  csaaes  wherein  a  view  hath  been  or  shall  be  dfirected. 

f  Uadorth.  Embracy,  onfe,  vol.  8.  p.  688.  vc  have  seen  the  definition  of  and  pantfili- 
iastit  for  the  ofEonce.  Siaee  thai  title  was  printed,  the  6  Geo.  4.  c.  50.  has  enacted,  that 
srery  person  who  shall  be  gnilt/  of  the  oflTence  of  embracy,  and  every  joror  who  shall 
Wilfhlly  or  eormptly  consent  thereto,  shall  and  may  be  respectively  proceeded  against  by 
MictAent  or  information,  and  may  be  punished  by  fine  and  imprisonment  in  like  manoor 
as  every  saeh  person  and  joror  might  hare  been  before  the  passing  of  the  act. 

t  JastlcOi  of  the  peace  Rr«  appointed  bv  the  crown,  and  continae  in  offico  doring  tha 
nry&l  pleaaare.  Some  of  them  aro  of  the  qnorom;  that  is,  certain  business  cannot  he 
fraiuaettfd  wtthoat  tbsir  preeence.  The  powers  and  duties  of  justices  depend  on  ihetr  eom« 
nisMion,  and  ea  thaiaveral  statutes  which  hAve  cceated  objects  of  iheir  jurisdiction.,    Thsf 


•«  JPUSTICE  QF  THE  PEACJf . 

A.  JtTMSDICTION  OF  IN  GENERAL,  p.  750. 

JI. . 1^ PARTICULAR  INSTANCES. 

(A)  Relative  to  affrentices.     See  anlty  tit.  Apprentice. 

(B) '  HiOHWA^Is.     See  aniej  tit.  (iiglswajsc 

(Q)  ' LIBELS.     Seepost^  tit.  LibeL 

(P) POOR.     See  ppHj  tit.  Poor. 

(E) IN  8E3si02f.    -See  pa$ty  tit.  Sessioo. 

(F'i  TRESPASS.     See  poti,  tit.  Treqpaflp. 

III.  POWER  AND  DUTY  OF,  p.  758. 
t  749  J       IV.  EFFECT  OF  NOT  BEING  DULY  QUAUFIED,  p.  W7. 
'  V,  ,WHEN  JHE  MAY"  ACT  SEPARATELY,  OR  JOINTLY, 

p.  758. 
•VI.  PRIVILEGES  OF,  p.  758. 
VII.  ORDERS  AND  DIRECTIONS  OF  IN  GENERAL,  p,  75a 

.    yiil. : . :-  PARTICULAR  INSTANCIES. 

(A)  Relative  to  bastard,  See  aniej  tit.  Bastard. 
4^)                     ■■• —  HIGHWAYS,    ^ee  omU^  tit.  Highjniji*. 
(C) poor-rate.     See  poaf,  tit.  Poor. 

.ir«  commiMioned 'to  preserre  the  peace,  to  oapprtfsf  riots  and  a^ffnya,  \6  comnAt -felons  sad 
inferior  criminals;  and  two  or  more  of  them  may  inqoire  into  and  determine  -felonies  and 
'Other  mMeroeaneis.     Their  daties-have  greatly  inereassd  by  late  acts  of  parliapMOt*  ee- 
pecially  in  sessional  .hnsinees,  in  resnlating  gaols  and  houses  of  correetion»  in  ^king  cofi||<» 
'   zance  of  varioDs  blTencess  a^inst  toe  vagrant,  game,  antl  reyenne  \9f9»,  and  in,  the  licei^ 
;iqg  of  public  hooses.     Every  jostiee  most  iiave  an  estate  of  100/.  per  annam,  elear'ef  in- 
■  cnmbrance;  and,  if  he  act  withoat  sne'h  qiialification,  he  foifeitfl  1002.     Bnt  this  does  noit 
"•itend  to  corporation  justices,  peers,  -ffrivy  cotinsellori,  judges,  under-seeretaries  of  state; 
hor  to  the  heads  of  colleges  iff  the  two  univeraitieai^or  majors  of  Osford  and  Cambridg*. 
.No  practising  attorney j  s6licitor,  or  pcoctor,  is  qualified  to  act  as  justice  for  any  conoty* 
A  justice  of  the  peace  acts  ministerially  jor  judicially.    Ministerially,  in  preaenriM  the 
.p^ace,  heaving  charges  against  ofiei^ders,  issuiqg  summonses  or  warrants  therfop,  eiamui^g 
ihe  informant  and  his  witnesses,  binding  oirer  the  parties  to  prosecute  and  give  evidence* 
.hailing  the  supposed  ofiender,  or  comiiting  him  for  trial.     Jotficiatly,  as  vrheniie'bonvic^ 
,fbr  an  offence.     His  eonvieiion,  drawn  op  in  doe  form  and  onappealed  against^ -beeneia- 
«^^ive,  and  cannot  be  duputed  by  action;  though  if  he  act  illegally,  malieioihily  or  eorrapdy, 
.'he  is  punishable  by  information  or  indictment.     When  a  criminal  informatioa  is  applied  ig 
against  a  magistrate,   the  question  for  the  Court  is  not  whether  the  act  done  be  found  oa 
investigation  net  strictly  right,  but  whether  it  {»roceeded  from  an  niyost^   oppressive,  er 
corrupt  motive  (among  which  fear  and  favQur  are  generally  inefq^Sed),  or  from  mistake  or 
error  only.     Justices  are  erii powered. in  yaridus  cases  to  issue  warrants  of  distress  for  tb^ 
recovoiy  of  penalties  on  convictions  before  them.    And  by  the  5  Geo.  4.  c  18.  when  k 
-appears  that  sufficient  distress  cfrtnot  he  had,  the  justices  UMy,  without  issuing  anch  war- 
rant of  distress,  commit  t|ie  offender  to  prison.     Dy  1  Ic  2  Geo.  4.  c.  6S.  justices  of  eowi* 
,'ties,  ridings,  or^jvtsions,  inay  act  within  ai^^city,  |;&wn,  or  other  precinct,  having  eic^- 
ii¥e  jurisdiction,  but  not  being  counties  themselves  within  their  district.    The  7  &  8  Geo. 
4.  c  eg.  more  accurately  defines  the  powers   of  justices    in  civing  hail  on  cfaaiges  of  felo- 
nies, and  also  requires  them  to  take  the  most  material  part  of  the  evidence  on  ezaminatnMa 
before  them  in  wriiinp,  both  in  charges  of  felony  and  misdemeanor.    There  are  many  etat- 
ittes  made  to  protect  juftices  in  the  discharge  of  their  duties.    Such  as  prohibit  them  from 
4>eing  sued  for  any  oversight  without  prior  notice,  and  to  stop  all  suits  begun  on  tender 
4Dade  of  sufficient  amends.     But,  on  tM  other  hand,  any  malicious  or  tyrannical  abuse  of 
their  office  is  severely  punished;  and  persons  recovering  a  verdict  againat  a  justice  for  any 
wilful  and   malicious  injury   are  entitled  to  double  costs.     The  police  Justicea  of  the  mo- 
tropolis'are  stipendiary  magistrates,  which,*^  eiclo^ive  of  those  at  Bow-etreet  office,  weiy 
created  by  act  of  parliament  in  1792.     They  are  twenty-seven  in  number,  appointefl  aad 
salaried  by  the  crovi(,n.     Their^eneral  duties,  Jike  those  of  the^npaid  magij»Cratee  of  the 
.    country,  are  the  preservation  of-  the  peape,  the  .prevention  of  crimes,  the  apprehension  j^f 
olIendfwv,.^d4h]»ir  examination  and  committal  to  nrison.  ,One  or  more  of  the  police  um- 
gistrates  are  required  to  attend  every  day,  except  Sanday,  from  ten  o'clock  in  tha  BM>ming 
jintil  eight  o^clock  in  the  evening;  and  not  fewer  than  two  justice  are  to  attend  every  dnjr 
9t  each  office,  from  twelve,  o'clock  at  noon  until  three  in  the  afternoon.     By  the  6  Geo.  4. 
c.  21.  the  salaries  of  the  police  justices  are  increased  from  600/.  to  800/.  per  annam.    By 
the  same  act  they  are  empowered,  on  the  application  of  five  .  inhabitants  of  any  street,  or 
|he  proprietors  of  any  place  of  public  resort,  to  appoint  a  competent  number  of  eoostablea, 
recommended  by  the  appticanta  and  approved  by  the  justices,  to  keep  the  peaea  in  saeh 
street  or  place  af  public  reeort;  the  wages  of  sach  eonstables  to  be  paid  by  tbamhabilaBiB 
ff  4>roprietor8  respectively. 
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IX.  ReMOYAL  OP  ORDERS  AND  DIRECTtONa    See  Me, «. 

Certiomrt. 
X.  APPfiALS  FROM  ORDERS  AND  DIRECTIONS.    See  post,, 
tk.  Session. 
XI.  INFORMATIONS  BEFORE,  p.  762. 
XII.  CONVICTION  BY.   •  See  anie-i\t.  Conviction. 

XIII.  COMMITMENTS  OF.     See  ante,  tit:  Commitment. 

XIV.  WARRANTS  OP.     See  posi,  tit  Warrant. 
XV.  PROCEEDINGS  AGAINST. 

(A)  At  ACTiorr, 
(«)  Notice  of.  See  onfe,  fit  Action,  Notice  o^  (6)  When,  a  justice  is  lia- 
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jr.  767.  (/) -Pleas,  p.  769.  (g>  Evidence,  p  769.  [h)  Damages,  p.  770. 
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I.  JURISDICTION  OF  IN  GENERAL,  [750] 

1.  Rsxr.  SAiNSBtfar.  M.  T.  1791.  K.  B.  4  T.  R.  451;  S.  C.  Nolan 

Rep,  8. 
On  an  indictment,  it  appeared  that  the  corporation  of  London  was  a  corpp-  ]?^®°  ^ 
ration  by  preacriplion.      It  set  forth  three  different  charters;   1  Edw.  3.  23  J^q^'^^ 
Hen.  6.  and  4  Edw«  6;  by  which,  tnftr  alioy  the  mayor,  recorder,  and  such  of  ^^  ^j  ^^  *" 
tbo  alderrnen  of  tke  city  as  have  passed  the  chair,  are  appointed  justices  ofjurbdiotioa 
the  pea<^  for  the  town  and  borough  of  Southwark;   but   neither  of  these  of  coanty 
charters   contained  a  non-intromittent   clause,  as    for  the  justices  for   the  »n»g'»««i«* 
coanty  of  Surrey;  that  the  mayor,  and  alderman  of  the  city  that  have  ^o*""®  ^Jded  by* 
the  emoe  of  mayor,  and  the  recorder  for  the  time  bemg,  have  been  used  and  ihegrantfif 
accustomed  to  hold  sessions  of  the  peace  within  and  for  the  town  an(¥  borough  withia  a 
of  Soythwark,  four  times  in  every  year,  and  for  forty  years  and  upwards  have  district  of 
licensed  persons  to  keep  alehouses  in  the  said  borough  or  town,  but  they  have  the  couniy, 
not  been  accnstomed  to  be  justices  of  the  peace  there  »n  any  other  man- J^^  *°^^^'^j^ 
ner.     That  the  trtwn  and  borough  of  Southwark  is  withjn  the  county  of  Surrey ;  j^^-^^^^^^ 
and  the  justices  appoihted  for  the  county  have  been  accustomed  to  act  in  jess  by  a    . 
Sbttthwark,  and  to  license  persons  to  keep  alehouses  therein.     That  the  gene-  non-iotro    . 
ral  quarter  sessions  have  been  ttsuafly.holden  once  in  every  year  within  this  raitieot 
hcifoegh,  and  the  three  other  sessions  in  other  different  places  in  the  county.  ^*f°**5     ^ 
The  t«r«et  then  stated,  that  A.,  B.,  C-,  D.,  &c.  (the  justices  for  the  counties  ^^e  ^Id 
mentioned  in  the  indictment),  were,  on  the  4ih  and  11  th  of  September,   1787,  concorrent 
jastices  of  the  county  of  Surrey,  and  acting  m  and  for  that  division  in  which  jnri»dictwi» 
SoMhwark  lies.      That  certain  justices  of  the  county  acting  in  and  for  the  di-  wUh  the 
Tision  in  which  Southwark  lies,  on  the  I5th  of  August,  1787,  issued  their  war-  district, 
rant,  under  their  hands  and  seals,  and  appointed  a  general  meeting  of  the  jus- 
tices of  the  county  acting  in  and  for  the  said  division,  to  be  holden  on  the  6th 
of  SepteRd[>er  then  next  foflowing,  at  a  certain  place  therein  mentioned,  for  the 
purpose  of  licensing  persons  to  keep  commori  inns  and  alehouses  within  the 
Mriif  division;  and  that  in  pursuance  of  snch  warrant  the  said  general  meeting 
in  the  said  indictment  mentioned  was  held  on  the  said  6th  of  September,  by 
and  bcfere  A.  B.,  C.  D.,  &c.  .  That  at  the  meeting,  J.  Hedger  applied  to 
likese  JusOces  for  a  license,  who  did  not  grant  it,  but  postponed  the  further 
consideratioft  of  it  till  the  1  Hh  of  September,  to  which  day  that  meeting  was 
abjourAed.  That  at  the  adjourned  meeting,  held,  &c.  those  justices  refused  to 
grant  a  licence  to  J.  Hedger.      That  on  the  25th  of  August,  the  defendants 
thei»  being  the  mayor  and  alderman  of  the  city  of  London,  who  had  passed  the 
chair,  had  issued  their  warrant  for  holding  a  gecfcral  meeting  of  the  justices 
IB  and  for  the  town  and  borough  of  Southwark,  on  the  14th  ofSeptember  then 
next,  at  a  oertam  place  within  the  borough,  for  the  purpose  of  granting  licen- 
ces, fcc;  in  pursuance  of  which  a  meeting  was  held  by  the  defendants  on  that 
day,  which  was  adloumed  to  the  IBth  of  September,  when  they  granted  %Mr^ 
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edn<56  -lo  Redger.    l^at  at  this  adjoarned  meettng^  and  before  the  JtefiwiJanlg 

licensed  Hedger,  they  had  notice  of  the  general  meeting  of  the  justices  of  the 
county,  and  t>f  their  having  refuw^d  to^grant  Hedger  a  lioense.     The  Court 
held,  :h<at  where  by  charter  the  mayor  and  some  of  the  aldermen  of  JLondoo 
[751  1    have  jurisdiction  in  Sjuihwark,  but  the  charter  contains  no  Don^intromittenl 
where  ja    clause  as  to  the  justices  of  the  county  of  Surrey,  the  latter  bare  a  cettoarseOt 
«8diciioa    jurisdiction  with  the  former.  • 

r/by  Xr  2-  ^^TEs  ▼.  VTiNSTUNLaY.  M.  T.  18i5*  K.  B.  4  M  &  S.  429. 

ter  to  bo  .  By  charters  £dw.  4.  &  Hen.  7.  to  the  borough  of  Leicester,  the  horeofb 
rough  JH9  justices  have  exclusive  jurisdiction  within  the  borough,  with- a  nen-iolroinitent 
tices  within  clause  as  to  the  county  justice^;  and,  by  another  charter  (£)i£.)  aKbooseSy^^. 
in  exdilvS**  within  the  parish  of  St.  Mary,  in  Leicester„are  put  under  the  govemnieDt  wmI 
Tf^e  coun  J"'^'?^'^^*^^  ^^  ^^^  borough  justices,  saving  to  all  persons  their  rights  aodjari^ 
ty  jostices,  dictions.  The  Court  held,  that  the  justices  for  the  county  of  f  ieicester  night 
and  juria  well  impose  a  county  rale  upon  a  part  of  the  parish  of  St.  Mary,  which  lies 
jliciioo  was  within  the  county,  and  within  the  borough,  although  a  rate,  io  the  nature  of  a 
likewise  county  rate,  had  been  previously  imposed  for  the  same  time  by  the  borough 
fhim  over  i"^'**^®^'  ^^^  although  it  appeared  that  in  one  instance  only,  in  1684,  this  part 
a  place  ^^  ^^®  parisli-had  contributed  to  the  rate  for  the  the  county  at  large;  and  that 
within  the  ^^^^  1768  to  the  present  time,  rates  in  the  nature  of  county  rates  had  been  as- 
limits  of  sessed  upon  the  parish  at  large  by  the  borough  justices;  ibr,  beibre  the  charter 
****  ^^  of  Elizabeth,  this  part  of  the  parish  could  not  have  been  contnbulorj.  to  the  boi^ 
^t*in  ex"^  ^"^^  rales,  and  must  have  been,  by  law,  j^ntributing  to  the  conntf  ntfes;  aai 
cloiion  of  **^®  charter  did  not  vary  the  place  to  which  it  should  contribute  from  the  county 
iho  coDoty  *o  the  borough;  and  though  there  was  no  poor-rate^  or  peity  constable,  or 
jostioes,  it  Other  peace  officer  for  this  part  of  the  parish,  out  of  which  the  rate  might  he 
was  bolflen  levied  by  stat.  12  Geo.  2.  c.  29.  yet  the  statute  does  not,  on  that  account^ 
ciunivTa*  ^^^^^^^  ^^^  ""^S^^  ^^^^  *^®  county  to  the  borough  justices;  and  the  44  Geo.  3. 
tices  tmght^'  ^^'  ^-  ^*-  (local  act)  supplies  any  defect  which  there  might  bo  in  iS^Geo. 
assess  sQch  ^'  ^-  ^^'  ^^  warrant  the  levy, 

place  to  the  3 ^  Bl ANKEr  v.  WiNSTAPfLBY  E.  T.  1 789.  K.  B.  3  T.  R  279. 

eonnty  On  the  question  whether,  under  a  charter,  jurWdictionte  borough  magtV 

!Sn7"if  inn/''^^^*  ^^®'"  ^^»s^"^t  not  within-the  borough^  did  exclude  countjt  justiees,  with- 
diciionb"  r*^u^'?f  ^''  ^'^'^'     In  the  dsciision  of  this  case,  which  eomes  be- 

given  to  bo  JP*^®  \"®  ^^"**^  <>»  a  special  verdict,  we  are  bound  to  determine  on  the  facts 
rough  ma  >ound  by  the  jury,  and  cannot  infer  any  thing.  We  enlirely  agreewith  the 
gistrateso  doctrine  laid  down  in  Darwing  v.  Upton;  but  tb^  case  differs  from  the  nresetit 
Jrict'oor  ?  ^^^ner  m  which  it  came  before  the  Court.  That  came  on  on  a  motton 
within  the  S""^  "!  ^"""^  '"*''  '^^'^^  ^^^  ^^"'•t  ^«f"sed  to  grant,  because  the  second  verdict 
boroagh,  '""^^  ^V'^  ^«en  the  same  as  the  first,  on  the  justice  of  the  case.  Bat  this  case 
withoai  ex  ^o™cs  before  uspn  a  special  verdict,  where  we  cannot  presume  aoy  tbin^  that 

!?f  ?'^  tL  .  ""^^y  "P^'.'i  ^  i^""^'^'     ^'^8  ^*»at  argument,  therefore,  outlf  the 

CJadllif  the  case  WA  mnat  f»rknet«lAr    iKa  !*««««    ».u:.i.     /<       ^.  .        ..  '    .  ^.  ... 

e  verdicl 
previous 

tfate..  ih.  costruction  and  raeaoinK  of  that  charier;  in  deciding  which  two  thinos  are  to 
,t  '^^^  ]  tt'if?"**^''*'*=T'i'-.  ^•'^  "'^rd*  of  the  charter;    and,  2ndly.   Th?  wage 


an 
t|i« 


diotioti     nari  of  «lw.  Kn,o.,„i, .    T  \C     -'.•—,-•—"»•  ♦"«  «aiiop  8  reeMoot  made 
'y*'*"    Uces^  ^Tworoff..'    '»*^?  <*""««'*"?«  th«  charter  gives  the  borough  jo.- 

-V'""'  cannoleSLfh     •"*•'''  •"■'V^u''"*'"''  *""*"*"  not  within  the  borough,  which 

and  not  an  cannot  exclude  the  jusiicegof  the  county,  who  had  juriadictioo  thefe  bef«e 

«cl»,iT,    And  thu.  ui  confirmed  by  the  saving  clauw,  which  exprewlv  reser^«  Jl  fc^" 

vissions  01  Itie  charter  has  prevailed  for    190  vear^naat*  anH  if  tl>«  ..^1^:  ^ 

™  't^Ttir^^r  '•''"•*"?  than  they i;re%rSia?S2^;hT^;! 
M«  J-  T'  "®"  "■*  «•*«"  "»  "''>>«h  this  Court  has  held,  thiu  a  aeuUa 
««^e  would  go  8  gr««  waz  to  conlrnl  thq  word>  of  xch^ni   'SX^iii 


JUStlCE  OF  tHfi  P&AC£.— l>ower  omt  Dvly  of.  4»t 

■ 

^ftm  of  Ctopo  T^  Hatidlej,  in  wfaidi  the  Court  went  much  farther  than  Is  naceiN- 
«ary  in  the  fir^sent'  case;*  and  il  is  for  the  sake  of  quieting  corporal  ion  a  that 
this  Court  has  alwars  upheld  lon^'u^iage  where  it  was  possible,  though  recent 
iia«f(e  would  not,  perpaps,  have  much  weight.  But,  without  having  recourse 
to  the  usage  in  this  ease,  on  the  words  of  the  charter  alone  we  think  the  coun- 
ty juflttces  mre  net  excluded^  there  being  no  express  words  for  that  purpo^. 
4.  Bane  v.  Methuen,  E.  T,  1824.  C.  P.  2  Bing.  63. 

The  pUiinttff  sued  the  delendants  (two  masistrates  and  a  constable),  in  tres-^beA  a 
tieeuass  for  an  apprehension  and  detention.  At  the  trial  before  Justice  Best  the  "\*<<>*o 
Delect  of  summons  stated  in  tlie  warrant  having  been  proved,  and  also  that  flJtMie^ 
the  magistrate,  after  the  apprehension  of  the  plaintiff,  convicted  him  of  a  ma-  ludictiod  o 
Keious  trespass,  under  the  statute  Geo.  4.  c.  56.  "the  learned  judge  directed  a  ver  an  of 
iioiisuit,  wkk  liberty  for  the  plaintiflT  to  move  to  enter  a  verdict,  it  having  been  fence,  it  im 
urged  on  his  part,  that  there  was  no  clause  in  the  above  act  of -pariiaraent  au-  P|i<^<lly 
tfaorizing  the  magistrate  to  apprehend  him  till  afler  the  conviction.     AAerwards^^^^     ™ 
cause  was  irtiown  against  the  rule.     Per   Cur.     In  the  case  of  Shergold  v.  iD;ike'oa^  a 
Uolloway,  S  Stra.  lOOS.  cited,  the  magistrates  have  no  jurisdiction;  in  the  warrant 
other  ease  of  Hill  r.  B^teman,   1  Stra.  711.  the   proceedings  ought  to  have  and  bring 
boeo  hy  distress;  but,  by  the  general  law,  a  magistrate  cannot  decide  ex  parte,  *>efore  him 
and  is  therefore  bound  to  summon  the  partyxjhsTged'whh  an  offence.  If  lie  omits  *JJ[  P«"oa 
to  appear^  a  warrant  to  apprehend  becomes  necessary  to  enforce  summons,  and  wi'ih^snch 
auch  a  warrant  the  magistrates  are  authorized  to  issue.     It  is  clear,  that  when  otToiioa. 
M  act  of  partiament  gives  a  justice  jurisdiction  over  an  ofience,   it  impliedly 
gives  him  a  power  to  make  out  a  warrant,  and  bring  before  him  any  person 
chained  with  such  offences;  Hawkins,  P.  C.  b.  ^  c.  13.  s.  15;  12  Rep.  131.  JostimM 
1^3  t^  Queen  v..  Simpson,  10  Mod.  248.     Rule  discharged.  ^^ve  no  ja 

6.  Rcx^.  Clarke.  E.  T.  1774.  K.  B.  Cowp.  35.  [^"^ui'-gh 

Per  Cur,     This  is  a  conviction  for  playing  at  bowls,and  the  punishment  on  TCwona  con 
the  ofleader  is  imprbonmeat,  as  being  an  idle  and  disorderly  person.     The  victed  of 
Stat.  55  Hen.  8.  c.9.  s.  16.  lays  a  penaify  of  SOs.  on  every  labourer,  &c.  play-'playing  at 
ing  at  bowls  out  of  Christmas.     The  punishment,  therefore,  not  under  thisb<>«vls,  «a 
aiatato.     The  statute  17.  Geo.  3.  c.  5.  s.  2.  describes  four  kinds  of  idle  and  ^"<"^''*»f'7 
^Ksarderly  persons,  and  bein^  an  explanatory  act,  we  cannot  go  out  of  it.  Now,  1^^*  • 
bowling  IS  not  a  defence  within  any  of  these  descriptions;  consequently  the  y^jj^^  ^^J^^ 
defendant  is  not  punishable  as  an  idle  and  disorderly  person.     Therefore  we  ^re  stated 
are  alt  clearly  of  opinion  that  the  conviction  ought  to  be  quashed  to  make 

6.  Rbxv.  MoaoAN.  1788.  Cald.  156.  Rex  v.  Borrow.  H.  T.  1820.  K.  B,  the  con nm 

SB.  &  A.  432,  ry  appear. 

Per  Cur,     Unless  facts  are  stated  to  make  the  contrary  appear,,  the  Court  ji^fyg"*^^^ 
always  presumes  in  favour  of  inferior  jurisdictions.  Barnes  in  Pa 

7.  Res:  r.  Broderif.  H.  T.  1826.  K.  B.  7  D.  ^  R.  861 ;  S.  C.  6  B.  ^  C.  vour  of  in 

259.  S.  P.  Rex  ▼.  Buckingham.  Justices.  E.  T.   1823.  K.  B.  2  D.  Stfciiorjuria 
K  689;  S.  C   1  B.  &.  C.  485.  Rex  v.  Farrinodon  without.  Justices,  dictions.* 

4  D.    fc  a  735.  onie"*"^*'*' 

Per  Cur.     How  can  we  order  a  magistrate  to  do  that  which  may  subject  reawmable 
him  to  an  action?     If  a  justice  of  the  peace  criminally  forbears  to  discharge  doobi  of 
liis  duty,  he  is  amenable  for  his  conduct  by  information,  as  for  a  puhlic  of-  hia  jarisdic 
lence;  but  thatis  a  very  different  thing  from  commanding  him  to  do  that  which  ^ion*  the 
nay  subjpct  him  to  an  action^ ^^^"^^jj>, 

m.  POWER  AND  DUTY  OF.  al^lTt  ^"^ 

1.  Parson  V.  Blondy.  E.  T.  1810.  E.  Ex.  Wi^w.  22.  which  may 

The  defendant  having  levied  a  double  toll  upon  a  waggon  belonging  to  the  fobject  him 
plaintiffs,  the/  made  application  to  two  justices  of  the  peace,  in  pursuance  «f  J?^°"  ^^ 
the  direction  of  the  Bath  act,  who  upon  hearing  the  complaint,  ndjudgea  the  ^JJ^^^^^^ 
mngle  duly  only  to  be  due;  and  the  defendant  refusini^  to  repay  itie  ovrr-toll,  ^  ^^^^  -^ 


•  If  jnsileei  of  the  penws  adjoarn  the  proceeflinjc*  to  a  day  Kuhseqaenl  to  the  repeal   ofg'vcn  lo 
I  act  0f  pailiainom  ander  Which  they  act ,•  their  jqrisdici.ott  will  ceaaw;  Rax  v.  Loddoo  jwtices 


JfauiJesi..^  Barr.  462. 


M%  JVSTI€£S  OF  THE  FEACK^'^ower  (mi  A%  <• 

tlieir  <l«el  the  plaintiiFs  sought  to  recover  it  hy  an  aotcoa  of  asiumpnt^  wfaich  Wifl  tri 
■ion  ifl  fiaal  before  Graham,  B«iron,  at  the  assizes  for  the  couDty  of  SoiDersei;  wad  *  v^ 
Jp^etlir  ^^^^  having  been  found  for  the  plaintiff.  Counsel  on  a  former  day  nbUJB»d  9L 
expressly  rule  to  show  cause  why  it  should  not  be  set  aside  and  a  nonsuit  entered^  finly 
given.  because  the  proper  remedy  in  this  case,  under  the  Bath  act,  was  by  aa  appeal 
to  the  quarter  sessions;  secondly,  if  the  action  o£  assumpsit  weuld  lie^  utiU  iMh 
tice  ought  to  have  been  given  pursuant  to  the  directions  of  that  aot. 

Per  Cur,  With  regard  to  the  first  point,  namely,  appealing  to  ibe  qvaiCef 
sessions,  if  that  is  the  proper  reliet^,  this  action  will  not  lie;  but  if  we  laad* 
this  act  right,  there  is  no  appeal  in  the  present  case;  there  is  a  particalar  vfr' 
I  754  ]  medy  given,  namely,  an  application  to  two  magistrates. .  As  to  noiice,  ibis  m 
not  an  action  for  any  thing  done  in  pursuance  of  the  act;  thd  momeiit  ihe  two 
justices  had  determined  this  case,  and  ordered  the  return  of  the  mopeft  ^^ 
right  of  action  accrued,  and  not  before.  The  act  is  not  dear;  b4t  firomUia 
best  opinion  we  can  form  from  it,  this  is  not  a  case  that  requires  noiico* 

2.  Brookshaw  v.  Hopkins.  E.  T.  1772.  K.  B.  Lo(U.  240*  - 

/A  jostice  On  the  motion  for  a  rule  to  discharge  a  nonsuit,  argued  agaiost  the  luotionr/ 
•may  com  ^^^^  ^[^q  defendant,  Mayor  of  Shrewsbury,  and  by  consequence,  jqstioa  of  tto 
b*"  ch  of  P«**^®»  ^y  virtue  of  his  office.  That  if  the  merits  could  be  gone  into,  4lie4»^f. 
the  peaco  fandant  had  behaved  with  the  greatest  civility.  That  one  Langton-ooiDplatoi^ 
in  hid  view  ed  of  some  ill-behaviour  of  the  plaintiff.  That  the  plaintiff  terrified. Laogton'a 
or  for  an  ap  wife,  who  was  with  child,  exceedingly.  That  the  defendant  a^  expreaaaa  la 
prehended  ^j^^  relations,  who  took  the  plaintiff,  and  confined  him  in  a  mad-^ousa  ^nt  sik 
^'^^tho'^t  nionths.  Nonsuit  of  the  plaintiff  for  default  of  notice;  and  also  for  that  tiM 
warrant  or  plaintiff  did  not  bring  his  action  within  six  months.  It  was  said,  that  as  ta  the 
informa  necessity  of  a  complaint  in  writing,  the  meaning  of  thp  statate  was,  that  the, 
tion;*         justice  might  not  be  compelled  to  give  evidence  of  a  complaint  or  information 

%vhich  he  did  not  keep  in  his  memony  for  ever. 

The  Court,  after  commenting-  on  the  facts,  said,  that  for  a  manifest  breach 

of  the  peace,  in  their  view,  a  justice  might  commit  without  warrant. 

3.  WiLLEs  V.  Bridger.  H.  T.   1819.  K.  B.  2B.  &A.  27S. 

And  Jia  On  the  question  whether  a  justice  of  the  peace  was  authorized  to  require 

™®y  ^^       surety  of  the  peace  fur  a  limited  lime  according  to  his  discretion,  without  bind- 
?ie8*^or"Iu)  '°8  ^^^  party  over  to  the  next  sessions  only.     U  was  said, 
peace  for  a      P*^r  Cur.     The  power  of  the  justices  assembled  at  their  sesaiona  to  mtke 
limited        surety  for  the  peace  is  derived  from  their  commission,  and  is  found  in  the  finit 
time  accor  clause  or  assignment  of  the  commission,  and  by  that  clanae  the  power  is  giveo 
ding  10  hu  jQ  ^^y  Qp^  justice,  and  not  to  two  or  more,  as  is  done  by  the  second  clause, 
-and'need"'  ^^^^^  relates  to  the  taking  and  trial  of  indictments,  and  some  other  mattora; 
Dot  bind      &nd,  therefore,  if  a  single  justice  cannot  take  surety  for  a  longar  period  ihaa 
the  party     till  the  next  sessions,  it  will  bo  difficult  to  show  that  a  number  of  justices  m- 
overto  the  sembled  at  sessions  may  take  it  for  a  longer;  and  unless  they  can  do  so,  then 
next  sea      ^g  jj  „jay  \^q  \^  naQ^j  cases  expedient  that  the  period  of  a  surety  should  be 
.-•ipiw  PQ  y.f  longer  than  the  interval  between  sessions  and  sessions,  bptb  parties,  or  at  Icaai 
the  party  required  to  give  the  surety  add  his  recognizors  must  be  hara«a»ad  by 
repeated  attendances  to  accomplish  an  object  which  may  as  well  be  affected 
by  a  single  attendance,  at  which  the  whole  matter  may  be  beard  and  discasaed. 
It  may  in  some  cases  be  expedient  that  the  time  and  amount  of  the  aecaritj 
should  be  settled  by  the  concurrent  sentiments  of  several  persons  rather  than 
the  single  opinion  of  one  individual;  and,  therefore,  we  would  by  no  means  be 
understood  to  disappove  of  the  usual  practice,  which  is  to  take  the  security  un- 
til the  next  sessions  only.     On  the  other  hand,  expense  and  trouble  are  saved 
hy  adjustment  of  the  whole  matter  in  the  first  instance,  and,  therefore,  there 


•I   ^Vi  ^  J^^y  ^^  other  cases  in  which  this  may  be  tlie  most  convenient  course. 

rrLLThe  ^-  ^"  ^-  J^^^^ur.  E.  T.    18^22.  K.  B.    1  D.  &  R.  222. 

I  fTafteas  fOJ'pus  to  be  discharged  from  a  commitment   by  one  justice  under  1 

c.    Geo.  4.  c.  36.,  an  act  for  ll»e  summary  punishment  in  certain    cases   of  per- 


Under  the 
■ta'.uie 

Geo.  4.  c.    vjcM.  -».  K..  tyw.,  ail  a«-i  4WI  iiic  siuiiHuary  punisnmcni  in  certam   cases   ol  per- 
iA9- JQSticoa      <   Or  he  majr  commit  oo  a  complaint  not  in  writing;  Brookahaw  v.  Hopkina,  Loft  X^^ 
.1  As  to  prevent  an  ialcndfldj»rizc-6ght;  Rex  y.  fieiJin^hjun^  2  C.  Jk  i,  SS^^ 


WenOE  OF  ItlE  PEACE.— Pouwr  a$a  tfiOy  <f.  tSS. 

0  wilMly  or  BwlioioiMlj  danntging  or  comnitUiiif  Irespaw^s  ea  public  or  may  mmiJ 
{Mrlfate  property.     It  emifla,  "thai  if  any  persoQ  or  persona  shall  wilfuHy  'Of  J^*|^^  • 
liwlicioady  do  or  cofmnit  any  damage  lo  any  building,  4rc.  and  be  thereof  con-  ^^^^^  ^^j, 
w^  before  aoy  joatioey  Ilc.^  he,  4^.  shall  forfeit  and  pay  to  the  person  or  ry  to  tb»  a 
peraofta  aggrieved,  such  aaam  of  money  as  shall  appear  to  the  justice  to  be  a  moint  of  6/ 
reasonable  aatisfaction  and  compensation  for  the  damage  committed,   not  ex-  l>o<  ><>  ^^^ 
ceeding  in  any  case  the  sum  of  5{.,  which  sum  shall  be  paid,  Slc;  and  in  ^^'^'^he^, 
fiiuH  of  peyieg  the  same  shaN  be  committed  to  the  common  gaol  or  boose  of  ^^  ^f  ||^ 
eeftectioD,  for  any  time  iiot  exceeding  three  months,  unless  the  same  is  sooner  injorj  b  to 

Sid.    The  defendant  had  been  committed  under  a  warrant,  reciting  ^^that  one  be  ascar 
atthias  O'Neii  bad  made  complaint  to  the  justice,  that  he  bad  lost  a  post  ortaifled  by 
Se  out  of  hie  fence,  and  that  he  had  caose  to  suspect,  and  didsuspect,  that  £ltz»  tbejoatieaa, 
sth  Harpur,  on  whoee  premises  the  same  was  found,  did  cut ,  spoil,  and  take  &  peosaUMi 
carry  away  the  same;  and  that  whereas  the  said  Elizabeth  Harpur  did  on,  {ic.  awarded 
appear  before  the  justice,  and  net  giving  the  justice  any  satisfactory  account  oalj  ia  pro 
bow  aba  oame  by  the  post,  nor  producing  the  party  of  whom  sbe  bought  it,  nor  portion  to 
any  eredible  witness  to  testify  Uie  sale,  she  was,  therefore,  by  him  committed  ^^^  '^^Y^^l 
for  wilfotty  and  malicioosly  carrying  away  the  same,  and  was  adjudged  to  pay 
tbe  swn  of  5/.,  and  in  default  of  payment^  was  committed  for  three  calendar 
menibs,  there  to  be  kept  to  hard  labour,  itnless  the  said  sum  of  5/.  was  sooner 
paid."     An  affidavit  was  produced  on  behalf  of  the  defendant,  denying  that 
abe  bad  cut  or  apoiled  the  post  in  question^  and  stating  her  entire  innocence 
of  the  charge  Imputed^ 

Per  dr.  ^  This  commitment  IS  clearly  bad.  The  charge  recited  is,  that 
the  defendant  bad  cut,  spoiled,  and  taken  way  the  post,  and  the  justice  con- 
victs her  of  carrying  it  away.  It  is  perfectly  consistent  with  the  statement  in 
IIm  commkaieat,  that  somebody  else  may  have  cut  and  spoiled  the  post,, 
and  that  accused  might  have  carried  it  away,  which  is  no  ofience  within  thie 
act.  Therefore,  as  she  is  convicted  of  no  ofience,  she  must  be  dis.^harged.' 
We  observe  that  the  defendant  is  adjudged  to  pay  a  sum  of  5/. ;  it  may  he  that 
the  injury  done  did  not  amount  to  so  much.  The. sum  to  be  awarded  must  be 
in  proportion  to  the  amount  of  the  injury.  The  nature  of  damages  within  the 
meaniog  of  the  act  of  parliament  does  not  seem  to  have  been  understood 
o.  Rex  V.  WjELTzifi.  E.  T-   1809.  JV.  P.  2  Campb.  U2. 

Tbia  was  ah' indictment  for  saying  of  Girdler,  a  justice  of  peace  for  the  And  it 
oeoaty  of  Middlese;c,Hhat  he  was  a  scoundrel  and  a  liar.     The  words  were  •««>»•  thai 
charged  to  have  been  spoken  of  the  prosecutor  as  a  justice  of  the  peace,  and  "^  |  ^iU 
with  intent  to  defame  him  in  that  capacity.  qo^  Ii«  for 

Lord  Ellenborough.     The  words  n6t  being  spoken  to  the  justice,  I  think  wordt  spok 
they  are  not  indictable.     This  doctrine  is  laid  down  by  Lord  Holt,  in  the  case  en  of  ajaa 
of  Regioav.  Wringtron,  4  Salk.  C98;  and  in  Rex  v.  Pocock,  in  2   Strange, '>*^«  ^^  ***• 
IIM.  the  Court  of  King^s  Bench  refused  to  grant  an  information  for  saying  Pf^"^ 
of  a  justice  in  his  absence  thai  he  -was  a  forsworn  rogue.     However,  I  will  ^^^^ 
net  direct  an  acquittal  upon  this  point,  as  it  is  upon  the  record,  and  may  be  ta<-  i  75$.  1 
ken  advkintage  v^  in  arrest  of  judgment.     It  will  be  for  (he  jury  now  to  say, 
whether  these  words  were  spoken  of  the  prosecutor  as  a  justice  of  the  peace, 
and  wkh  intent  to  defame  him  in  that  capacity;  for  if  they  wereniot,    this  in* 
dictmeat  is  rH>t  supported,  and  it  could  not  by  any  possibility  be  a  misdemea*  On  ioqoi 
nor  merely  to  utter  them,  although  the  prosecutor's  name  may  bo  in  the  com-  riea  before 
missieaof  ^he  peace  for  the  county  of  Middlesex. — The  defendant  was  ac- J""^*^^'*  ^^ 
quitted.  t"^"*^^ 

6.  RExy.  Borrow.  H.  T.  1820.  K.  B.  3  B.  &  A.  432.  fo'UVJJT 

Ver  Cur,     On  inquiries  before  justices,  an  attorney  has  no  right  ta  be  pre-ent,  eacept 
sent  except  as  a  matter  of  courtesy.  as  a  ■taitev 

7.  Cox  V.  Coleridge.  M.  T.  1825.  K.  B.  2  D.  J^R.  86;  S.  C.  1  B.  &  C.  37.  afoearteay; 

Oo  the  question  whether  a  person  under  examination  before  justices  of  the^"^  '^ik.* 
peace,  on  a  charge  of  felony,  has  a  right  to  have  a  legal  adviser  attending   oa  TJ^ioe 

f  <4a-  Whether  a  fsstice  kni  a  right  locominit  for  a  contempt  whts  not  aittioa  ia  ooiut,  midhl  foiel 
Palit  f .  Adding toa,  Peake,  62.  .  ^^ 
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biy  tarn      bis  behalf,  and  t6  cross-examine  the  witnesses  for  the  firosecutioii,  and  to 
*"     *ir*f  ■0'*"®  opposing  testimony  .to  prove  his  innocence.     It  was  said, 
tiM  jvaiice       ^^  ^^'     ^^  ^^  "^^  found  our  opinion  upon  any  distinction  between  at- 
mom;         torney  and  counsel;  but  we  form  it  upon  the  principle,  that  upon  the  examiiia'' 
tion  before  the  magistrates  on  a  charge  of  felony,  the  party  accused  has  no 
right  to  insist  upon  having  the  presence  of  a  legal  adviser  as  a  matter  of  rigliL 
Our  opinion  is.  that  neither  the  prisoner  on  the  one  hand,  nor  the  prosecotor 
by    whom    tha  charge   is  made,  on  the  other,  has  any  right  to  have  i^ 
iegal  adviser  present;  and  in  giving  this  opinion,  I  have  bad  in  view  the  pro- 
visions of  the  statute  1  &  2  P.  &  M.  c,  19.  s.  4.     That  statute  points  out  «a 
-explicit  terms  the  duties  which  the  magistrates  are  called  upon  to  discharge* 
They  are  "  to  take  the  examination  of  the  prisoner,   and  the  iolbrmatton  of 
those  persons  who  bring  him  before  them  on  the  charge  of  felony;  and  the 
fact  and  circumstances  thereof^  or  as  much  Ihereof  as  shall  be  material  to 
prove  the  felony,  shall  be  put  in  writing."   We  are  by  no  means  satisfied  with 
those  authorities  which  have  been  relied  upon  by  the  counsel  for  the  deleod- 
ants.     Wis  differ  from  those  authorities  which  0ay  that  the  magistrate  has  no 
discretion,  and  that  he  is  not  to  judge  of  the  probability  of  the  case  and  of  tbo 
credit  of  the  witnesses  who  are  brought  before  him  to  support  a  charge  of  fet- 
ony.     We  think  the  magistrate  has  a  right  to  exercise  his  own  discretum  in 
such  cases  to  commit  the  party,  unless  he  thinks  there  is  a  prima  facie  case 
made  out  by  witnesses  whom  he  may  think  entitled  to  a  reasonable  degree  of 
credit.     But  when  that  is  the  case,  it  b  his  duty  to  commit.     The  magistrate 
is  generally  a  roan  of  good  education,  and  who,  to  a  certain  degree^  possesses 
I  757 1    legal  notions,  and  he  is  bound  to  act  4mpartially  between  the  prosecutor  on  the 
one  hand,  and  the  prisoner  charged  on  the  other.     If  the  person  charged  ie 
really  innocent,  he  would  be  competent,  however  ignorant,  to  suggest  to  the 
magistrate  such  topics  as  he  thought  would  bo  of  advantage  to  him,  in  order 
that  the  magistrate  might  sift  the  story  to  the  bottom;  and  the  magistrate 
standing  indifferent  between  the  one  side  and  the  other,  is  the  only   legiA  ad- 
viser which  the  party  has  aright  to  insist  shall  be  present  at  the  time  of  the 
kiquiry.     There  are  many  instances  in  which,  in  the  exercise   of  a  just  dis- 
cretion, th«^  magistrate  would  give  to  the  party  the  privilege  of  having  a  proH 
fessional  person  present  on  his  behalf;  but  still  we  should  say  that  that  was  n 
jMTtvilege.only,  and  not  a  right,  and  that  the  magistrate  is  to  exercise  bts  own 
xliscretion  upon  the  subject.     No  person  has  a  right  to  say,  against  the  wiH  of 
the  magistrate, ''  I  shall  force  myself  upon  you,  for  I  hav^  a  right  to  conduct 
the  case  on  the  part  of  the  prisoner,  against  whdfti  the  charge  is  made."     We 
>think  the  justice  might  turn  him  out  of  the  room^  and  exclude  his  presence 
'during  the  investigation  of  the  case. 
And  tha     '8.  Rax  v»  Justiocb  of  Staffordshire.  H.  T.  1319.  K.  B.  I  Chit.  Rep.  217. 
CoDrt  ha? e      Criminal  information  against  two  justices  of  Staffordshire.     The  grounds  in 
LranTa  ^   suppo't  of  this  motion  were  principally,  that  the  magistrates  had  deprived  the 
orimiDal  in  ^^^^^'^'^^^^  of  the  advantage  of  legal  assistance,  by  ordering  their  attorney  out 
formation    of  court^  and  keeping  him  excluded  from  the  justice  room  during  the  hearing 
forioch  ex  of  the  information.     It  was  also  objected,  that  the  accusation  was  informal, 
palcion.       ^nd  the  innocence  of  the  parties  was  expressly  sworn  to;  but  the  affidavits  im-* 
puted  no  corrupt  motive  to  the  magistrates,  other  than  that  of  turning  the  at- 
torney out  of  the  room.     Bay  ley,  J.  What  right  had  the  attorney  to,  be  therel. 
.     His  presence  would  only  produce  confusion  and  irregularity  in  the  proceed* 
w  ^hf  b  ^  ings  of  the  magistrates.     An  attorney  has  no  right  to  interfere  with  the  dutiee 
doubtfai      ^^^^^  magistrate  in  his  own  justice  room.     See  I  Chit.  217. 
whathar  -9.  Cox  v.  Coleridge.  M.  T.   18*^2.  K.  B.  2  D.  &  R.  86. 

tho  Mine  An  attorney  of  this  court  was  retained  by  a  prisoner  charged  with  a  felony, 
relofl apply,  to  attend  and  give  him  his  advice  and  assistance  during  his  examination  before 
when  tiM  justices,  and  after  noticp  to  the  laitor  that  he  attended  upon  such  retainer  for 
tbTiiiflri^  '^*^  purpose,  The  Court  doubted  whether  the  rule  of  exclusion  applies  where 
iaio  be  i  ^^®  decisfiji  of  the  juntices  is  final,  as  on  conviction  under  penal  statutes  no  ap* 
m\»  peal  being;given.     See  mnie^  tit.  Attorney. 
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IV.  EFFECT  OP  NOT  BEING  DULT  QUALIFIED.  |  768  1 

TtoB  Margate  Pier  Company  v,  Hannaml  executors.  M.  T.  1819.  K:  B. 

3  B.  &  A.  266. 
This  was  an  action  of  trespass,  brought  for  levying  certain  poor-rates  for  the  The  aetio^ 
pariah,  of  Saint  John  the  Baptist,  in  the  Isle  ofThanet.  There  had  been  three  "i"**^  ^^ 
rates  all  regularly  made  and  published.     Two  of  the  three  had  been  duly  a^who^not 
lowed  by  t.wo  of  the  justices  of  the  cinque  ports;,  the  third  was  allowed  by  the  ^^^  qm^ttk. 
defendaats,  Hannam  and  Dyson,  acting  as  such  justices;  the  warrants  of  dis-edare  not 
tress  hadbeen<  issued  by  these  defendants,  and  executed  by  the  other  two  de- abaolataly 
feiidants,  mie  of  whom  was  an  overseer  of  the  poor,  and  the  other  a  constable  ^^^^ 
of  the  parish.     Copies  of  the  warrant?  had  been  demanded,  and  notice  of  tl^ 
action  given.     A  case  was  reserved  at  the  tri^l  of  the  cause,  upon  two  ques^ 
tions:   1st.  Whether  the  plaintiffs  were  liable  to  be  rated  for  the  relief  of  the 
poor.     Sodly,  Whether  the  acts'of  the  defendant  Dyson,  as  a  justice  of  the 
peace  for  the  liberties  of  the  cinque  porta,  and  was  not  duly  qualified  in  tlfie 
matter  in  question^  were  void  or  not.     The  Court  held  that  his  acts  were  not 
absolutely  void*,,  and  therefore  persons  seizing  goods  under  a  warrant  of  dis- 
tress signed  by  a  justice  who  had  not  taken  the  oaths  at  the  general  sessions,. 
nor  delivered  in  the  certificate  required,  were  not  trespassers.     See  5  D.  &.  R- 

654;  and  3  B.  &  C.  762.  '  .  ^„ 

Wbeo'tf 

V.  WHEN  A  JUSTICE  MAY  ACT  SEPARATELY  OR  JOINTLY.  po'i,°e«tw<r 
I.  Rex  v.  Forest.  H.  T.   1789.  K.  B.  3  T.  R.  38;  S.  P.  Rex  v.  GREATju«fires  to 
Marlow.  H.  T.   1802.  K.  B.  2  East,  244.  &   P.  Rex   v.  HAMSTALjLexacii^a 
Ridware.  T.  T.  1789.  K.  B.  3  T.  R  380.  S.  P.  Wootton  v.  HAK.Jo^«»«l««tr' 
VET.  H.  T   1805.  K.  B.  6  East,  75.  meet  a^*" 

Ashhurst,  J^  The  justices,  in  appointing  overseers,  do  not  act  ministerially;  ^^^^^f^  1^ 
the  statute  has  vesteda  diseretion  in  them,  and  they  should  act  together.  This  together; 
is  not  a  mere  ministerial  act;  if  it  were,  the  justices  would  have  nothing  more  bat  where- 
to do  than  to  confirm  the  appointment  pres^^nted  to  them  by  the  parishioners;  tbe  ict  ie 
but  they  ace  to  exercise  a  discretion  upon  this.'     And  the  geiieral  rule  is,  that  ™«*'o'y  ™** 
when  an  act  of  parliament  requires  the  concurrence  of  two  magistrates^  they  ^     j^^*  ^^ 
should  both  act  together.  ecoted  sep> 

2.  Rex  v.  Holpield.  E.  T.   1792.  KT.  B.  6  T.  R.  5dG,.  arnelj. 

M,  Shaw,  the  pauper,  was  born  at  Stotfield,  in  1741 ;  his  father,  who  died  But  en  or 
about  20  years  since,  was  then,«and  continued  to  the  time  of  his  death,  a  settled-^®''  ®|^  !• 
iohabttant  of  ChilversColton  and  the  pauper  M.Shawhad  acquired  no  settlement  "V^^^^?^ 
in  his  own  right,  exeept  in- the  manner  following:  The  pauper  was  removed  in ^^ ,    ^^^ 
the  year  1776,  with  his  wife  and  five  ehildren,  none  of  whom,  nor  any  of  the^^j^^  ^^ 
other  children  named  in  the  present  order,  have  gained  any  settlement  in  their  araiely  aii4. 
own  right  from  Sandon,  in  the  county  of  Hertford,  under  an  order  of  removal  in  difierenr 
in  the  usual  form,  to  Stotfield.     The  parish  officers  of  Sandon  took  this  order  coimiieaie 
and  the  panpers  immediately  to  Stotfield,  and  there  delivered  them,  with  *^®  5°^^ ,J^^J  * 
ordeV,  to  the  parish  officers  of  Stotfield,    by  whom  they  were  received; — ^oid> 
and  against  that  order  there  was  no  appeal.     The  pauper  with  his  family 
has  ever  since^  tilTthe  present  removal,  occasionally  resided  in  and  been  re— 
lieved  by  the  parish- of  Stotfield.     It  was  then  proved  on  the  part  of  the  re-- 
Bpondents  (afler  hearing  counsel  for  the  appellants,  who  objected  to  the  evt- 
deace  as  inadmissible,  but  which  objectioA  was  overruled  by  the  Court)  that  the 
order  of  reonoval  from  Sandon  to  Stotfield,  and  the  exanunation  on  which  that 
order  was  founded,  in  fact  signed  and  taken  by  the  two  justices,  separately^. 
and  not  in  the  presence  of  each  other;  and  1  hat  one  ef  the  two  justices,  thouch 
a  magi'straie  for  the  county  of  Hertford^,  took  the  examination-  and  signed  the 
order  at  his  own  house,  situate  in  that  part  of  the  town  of  Royston  which  lies  - 

in  the  county  of  Cambridge;  Royston  being  partly  in  the  county  of  Cambridge 
and  partly  in  that  of  Hertford.      The  Court  held  the  order  voidable,  not  void. 

*  Afld  twwpm  deefl  trot  lie  eg aiiut  one  nriAgistreto  for  cemmftting  the  matfaer  of  a  bnslard 
chiftifor  refaaiDg  to  filiate  it,  withoet  the  previom   notvce  of  action   Centred  by  stet.  4) 
Geo.  8.  c.  24;  althoaghtbejorisdiction  in  Boch  matteirs  is  given  by  18  EIa  e.  31).  tetw^ 
apuigifltjpates  only;  Bird  v.  Gaaden»  HoUochts  Cofts»,240.. 
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VI.  PRIVILEGES  OF. 
1.  Rex  ▼.  SKiNNEn.  T.  T.  1771.  K.  B.  LoflV,  55. 

SUnderom      On  a  motion  to  quash  an  indictment  against Skinner,  Esq,  one  of  his 

w«rtlt,  spo  Mnjesty's  justices  of  the  pea^e  of  the  town  of  Poole,  for  scandalous  words  spo- 
tlmi  Lthe  ^^^  ^y  '**™'  ***  ^  general  session  of  the  county,  in  which  he  said  to  the   grand 
diaelisim    J^T)  "You  have  not  done  your  duty;  you  have  disoheyed  my  commands; 
of  tkwdu  you  are  a  seditious,  scandalous,  corrupt  and  perjured  jury.'' 
ty«arenot      Pier  Cur.     The  words  are  extremely  improper*     If  the   party  were  not  a 
aciioa&ble.  borough  justice,  we  should  think  there  mighl  be  grounds  to  apply  to  the  great 
«eal  to  remove  him  from  his  office;  but  to  proceed  by  indictment  would  be  sub- 
versive of  all  ideas  of  a  constitution.     It  any  precedent  should  be  found,  time 
shall  be  given  to  make  use  of  it.     It  would  be  improper  to  quash  the  indictment 
immediately. 
.  2.  Tuck  executor  r.  Rugles.  E.  T.  1S04.  N.  P.  5  Esp.  237. 

iV  vi"\       T^^^^  was  an  action  of  assumpsit  for  work  and  labour  done  by  the  testator,  as 
Jutiee  lia    ^'^  architect.     A  comrattte  of  the  justices    acting  for   the  division  was  ap- 
bl«  to  pay   pointed,  one  of  whom  was  the  defendant  Ruggles.     Carter,  the  testator,  la 
for  ezpens  his  life-time  was.  an  architect,  and  had,  with  others,  sent  in  his  plans  and  ea- 
M  inovrred  timates,  and  his  were  adopted  by  the  committee.     There  was  no  time  fixed  for 
m  eioeat    ^j^^  commencement  of  the  work,  and  it  was  afterwards  abandoned,  and  this  ac- 
oSorad^    tion  was  brought  to  recover  a  sum  of  500/.  for  the  plans  and   estimates  which 
by  the  mi   ^^^  been  given  in  and  approved  of.     For  the  defendant,  it  was  contended 
oiota  of       that  the  action  could  not  be  supported;  that  the  actioA  was  against  the  de/en- 
wliieb  he    dant  acting  as  a  magistrate  in  sessions,  for  an  act  done  as  one  of  the  magifH 
WTM a  mem  ^^^^^^  acting  for  the  division.     The  case  of  Macbeath  v.  Htfldiman,    1  T.  R. 
f  760  I  ^^^  ^^'^^  ^^  show  that  a  man  acting  under  the  authority  of  government,  and 
^  i  not  on  his  own  account,  was  not  liable,  and  it  was  urged  that  the  defendant 

was  acting  here  in  that  character.  The  statute  20  Geo.  S,  c.  54.  was  cited 
respecting  the  building  of  gaols,  and  a  power  is  there  given  to  provide  for  the 
expenses.  That  the  defendant  here  was,  therefore,  acting  only  tinder  tho 
act,  and  as  a  member  of  the  committee;  vide  Rex  v.  Glamorgan,  5  T.  R.  S79. 
Mansfield  C.  J.,  ruled,  that  the  action  was  not  maintainable;  that  all  that 
iiad  been  done  was  done  by  the  defendant  as  a  member  of  the  quarter  sessions; 
and  that  a  single  magistrate  could  not  be  liable.  It  was  not  the  act  of  defend- 
ant in  his  individual  capacity,  or  as  a  single  magistrate,  but  the  joint  act  of  th^ 
sessions.-^Nonsuit. 


VII.  ORDERS  AND  DIRECTIONS  OF  IN  GENERAL, 
1.  Rex  v.  Inhabitants  or  Farinodon.  JE.  T.  I7«a.  K.  B.2  T.  R.  471.  S.  P. 
£  Rax  V.  Clayton.  M.  T.  1802.  K.  B.  ?  East,  58.  S.  P.  Rex  v.  Aire  and 

fhi^^Uio  Colder  Navigation.  H.  T.  1789.  K.  B.  2  T.  R.  660. 

ba. intended  ^^r  Cur.  If  a  certificate  is  to  be  compared  to  an  order  of  justices  which  it 
in  support  strongly  resembles, it  must  be  held  sufficient^  because  every  thing  is  to  be  in- 
ef  en  order  lended  in  support  of  k. 

BatT^w  *      ^'  ^^*  ^'  Inhabibants  or  Halcott.  M.  T.  1796.  K-  B.  6  T.  R.  587.  * 
der  if  void      ^^  ^^^^'     ^^  ^^  '^^^  ^^^^  which  was  decided  on  the  rigid   rules  of  law,  it 
if  it  do  not  v<^  ^^^^  ^^^^  the  order  was  void,  because  it  did  not  appear  on  the  order  i^If 
appear  on    to  be  cause  within  the  jurisdiction  of  the  magistrate. 
the  order  3,  Welch  v.  Nash.  E.  T.  1807.  K.  B.  $  East,  594. 

th^'^ilucU     '^^^^  *^®  ^^^^  section  of  the  General  Highway  Act,  13  Geo.  3.  c.  n.m 
-had  jorilT**"^^  highway  must  be  set  out  before  an  old  one  can  be  stopped  up. 
diction  to        Lord  Ellenborough  C .  J.     This  is  a  question  of  jurisdiction.     The  raagis* 
make  it      trates  have  only  jurisdiction  Conferred  on  them  in  a  given  case.     They  may 

When  ma  divert  an  old  road,  so  as  to  make  it  nearer  or  more  commodious  to  the  public; 
aiftretae 

*  And  where  ioitices  covenanted  by  deed  that  the  tre«rarer  of  the  eevaty  sheeM  pay  |ka 

_  •     -  *  rt«  •    _.     •  ■  «j»  *•  -  ■•*■■  .I.e.        It  A*-^.A^.. 


-pUiotiO'  a  certain  sum  under  an  act  of  parliament,  which  directed  that  all  aetions  or  MH' 
ceedingt  connected  with  the  eieeation  of  tbe  atat  ahoald  be  bfoaght  in  the  aaaa  of  the 
elerk  of  the  peaee»  it  waf  holden  that  the  jaatieee  were  aoiUaiklei  •••  AUen  «.  Wal4^ 
fprave»2Meo«ejii2U 
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that  18,  bjr  making  a  new  road.     The  whole  section  contemplates  that  a  new  *>«ve  jurii 
highway  is  to  be  made  in  lieu  of  Ihe  old  one,  which  is  to  be  stopped  up,  and  the  ^'^^I'on  on 
magiairates  can  only  order  the  old  highway  to  he  stopped  up  on  the  condition  5*^-**"^  ^^^ 
.    that  a  new  highway  husbeen  made  and  put  in  a  proper  state.    -But   what   di-iy'^ilgi^** 
verting  or  lurning  of  the  old  road  has    been  in  this   case?     Or    what    new  orcl«r  *Iho* 
highway  has  been  given  in  lieu    of -the  old  one  which   is  stopped  up?     Tlie  confirmed 
facts  are  simply  these.  The  magistrates  have  extinguished  and  slopped  up  an  old  °"  appeal, 
road,  and  have  enlarged  another  in  different  parts  of  it;   but  the  lerminia  9wo"?y Jj®  4^ 
and  ad  gtiem,   and  the  direction  of  it,  remain  the  same  as  before.     Increasing    '    ^}  J 
the  width  of  one  old  highway  is  neither  diverting  another  old  highway  nor  ma- coifttier"  1* 
king  a  new  one,  and  the  justices  cannot  make  facts  by  their  determination  in  procecdinct 
order  to  give  to  themselves  juiisdiction  contrary  to  the  truth  of  the  case.     Here  on  the 
is  the  leas  reason  too  (or  saying  that  a  new  highway  has  been  set  out  in  lieu  of  g*"**o"<^  of 
the  oldT'ooe,  because  Egg-lane  has  not  been  widened  through  its  whole  course- "°"*®**"P** 
but  the  additions  are  only  made  in  patches;  so  that  if  the  old  course  of  the  high,"^^ondi 
vay  were  stopped  up,  there  would  be  no  conlinuity  of  road  in  any  other  place  liona. 
ialicuof  the  other  old  highway  which  has  been  stopped  up.     However  when 
magistrates  have  jurisdiction  on  certain  conditions  only,  their  order  though 
confirmed  on  appeal  may  be  disputed  in  a  collateral  proceeding  on  the  ground- 
of  non-compliance  with  these  conditions. 

4.  Wilson  V.  Weller.  E.  T.  1819.  C.  P.  1  B.  fc  B.  57. 

Per  Richardson,  J.     Where  a  magistrate  has  competent  jurisdiction,   and  But,  io  gen  ' 
adjudges,  and  on  refusal  to  pay  issues  a  warrant  of  distress  and  sale^  the  goods  era!  it  is 
taken  under  it  are  not  rcpleivable.  conclBslve, 

5.  Rex.  v.  Price.  H.  T.  1795.  K.  B  6  T.  R.  143. 

An  order  in  bastardy  was  made  on  the  defendant  on  the  3rd  of  July,    1 753,  A"  ?^^'  ^^ 
to  the  following  effect;  viz.  "The  order  of  us,  Langton  and'  Dashwood,   two^""***^^* 
justices,  &c.  residing  near  to  the  Parish  of  Harrington,   concerning  amale.oo^iQ* 
bastard  child  of  E.  G.,  born  in  the  said  parish  of  H.     First,  upon  due  examin-  part,  and' 
ation  and  proof,  we  do  adjudge  John  Fox  is  the  putative  father,  who  had  notice  void  Torthr 
of  the  time  and  place  of  examination,  Sec;  we  therefore  do  order,  &c.,  as  well ''^"'dm: 
fi)rl^e  relief  of  the  said  parish  of  H.  as  for  the  maintainance  of  the  said  ch'l<^9  Coart '^Ml 
that  Vhe  said  J.  F.  do  pay  to  the  said  churchvt^ardens  and   over^seers  of  H.  the  ^^t  grant 
sum  of  508.  for  the  midwife  and  other  charges,  and  for  the  maintainance  of  the  the  whole 
child- from  the  birth  to  the  day  of  making  this  order,  being  about  21  weeks;  order  then 
and  after  the  day  of  making  this  order,  we  order  Stc.  that   he  pay  &c.  2«.  a  *  n«^  <>"• 
week  so  long  as  the  said,  child  shall   continue  chargeable,  &o.,  and  that  h^JJ^'J^fo? 
give  security  to  the  said  parish  to  perform  the  said  order.*'     This  order  being  ^jj^ 
brought  up  by  eerUorari,  four  exceptions  were  taken  to  it :   1  st.  That  it  is  not  ad- 
judged that  this  child  was  born  in  the  parish  of  H.,  but  only  so  said  in  the  title 
of  the  order.     Sodly.  That  the  tniiv  of  50s.  so  ordered  to  be  paid  for  the  mid- 
wife,, charge  &.C.,  and  it  is  not  adjudged  that  so  much  had  been  actually  expen- 
ded by  the  parish.     Srdly.  The  order  is  not  suid  to  be  made  on  complaint  of 
the  churchwardens,  &c.      4ihly.  the  justices  have  ordered  the   defendant  to 
find  security  to  indemnify  the  parish  before  there  is  any  breach  of  the  order,    . 
when  on  his  refusal,  they  ought  only  to  have  taken  his  recognizance  to  appear 
%t  the  seaions.     Per  Cur.     In  answer  to  the.  exceptions;    1st.  It  must  appear 
where  the  child  was  born,  because  the  jurisction  is  given  to  the  two  justices 
living  next  to  the  parish  church  where  born  &c.;  but  this  need  not  be  a  part  of  ^  762  ]. 
•  the  adjudication,  but  if  it  appear  in  anypart.of  the  order  it  is  sufficient ;  and  we 
ihiiik  k  does  in  this  case  and  not  in  the  title   only;  for  it  begins  "  the  order  of 
us  L,  and  D.,  ^c. ;"  and  that  il  need  not  be  in  the  adjudication  was  held  m  Rex 
V.  Redslaw,  H.  a^.  c.  2.,  Rex  v.   Rook,  M.  26  G.  2;    and  the  case  in  Lord  ^^ 

Raym.  J 56?.  of  Rex  v.  Godfrey,  if  diligently  nltended  to,  does  not  contradict  > 

this.     There  it  was  "  on  complaint  that  the  child  wa^-born  in  the  parish  &.c." 
So  there  it  was  not  part  of  the  order,  nor  the  words  of  the  justices,  as  here  we 
think  it  is:  and  the  law  is  now  clearly  settled,  that  if  it  appear  iji  any  part  o- 
the  order,  andin  the  words  of  the  justice,  it  is  sufficient.     The  second  excepf 
tipn  i»  waived,  and  has  beenraany  times  deternained.     3rdly .  The  josticep  JldT-^ 
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iiig  power  to  indemnify  the  parish,  rony  do  it  in  this  manner,  by  a  flum  ip  jj^rSik 
for  the  charges  of  lying-in  and  other  icidental  charges,  as  was  held  in  the  caso 
of  Rex  V.  Moravia.  4thly.  ad  to  the  fourth  uhjection,  we  shall  take  ttbe  ii> 
read  the  act  of  G  Geo.  ^.  to  see  if  that  ^are  the  justices  any  new  power,  b*^ 
cause  it  has  been  often  determined  on  18  Eliz  they  had  no  powerto  tafce  tecu- 
rity,  and  upon  that  statute  this  part  of  the  order  wilt  certainly  di^el^  but  3 
that  should  be  the  case,  it  would  be  only  void  pro  ianlo^  and  stand  as  fo  puctik 
ihat  are  good,  as  was  resolved  in  8  &  9  Geo.  2.  Rex  ▼.  Messenger. 

6.  Rex  v.  Sweet.  M.  T.  1807  K.  B.  9  East,  25. 
Wtoa  an       It*  was  obje'cted  to  an  order  of  bastardy;  1st,  That  there  was  no  suificieM 
?*•#•*  **  tiidjudication   of  the   birth  of  the   bastard  child  in  the  parish  of  Newington, 
Irin  6u^     but  only  a  recital  of  that  fact.     ^2wA\j.  That  the  sessions  had  no  juri^diciionl 
l^iM,  so     ^^,  award  the  payment  of  costs.     Grose,  J.     I  foel  a  difBcurliy  in  Saying  thai 
iii4i  i4ie  t^  the  justices  may  hot  direct  the  defendont  to  jtr\y  the  costs  of  the  parish  €)btain- 
iniindAr      jng  the,  order,     tl  is  ifiie  tlie  e.xpeiised  rfmy  be  im[)roper>y  inhaticed  br  goin^ 
"■y  **?}    *°  }^^  ^^^\  instance  to  the   quarter  sessions,  instead  of  lipplying  tp  iKe    hro 
orde/by  it  P^jg^i^^owrmj  justices,  where  that  miy  be  done;  but  of  that  the  justices  nil! 
self;  the    .|'^^,e^  ^"  considering  the  qwtMum  of  costs.  But  as  the.sessions  have  an  origia^ 
Coart  will  a  I  jurisdiction  in  this  matter,  and  the  words  of  the  statute  of  Elizabeth  bein^, 
VMh  it  «fl  that  the  justices  shall  take  order  "  for  the  better  relief  of  every  such  parish  in  part 
tothe  da     pr  in  all,"  and  this  being  a  remedial  law,  it  dU  appear  to  me  that  tl>e  justices 
•ndMfJw-e  ^^^^.^  power  of  directing  the  fair  and  necessary  expences  of  the  parish  nt  ob- 
it •»  lb  the  *«**n'"g  the  relief  granted  to  be  paid  by  them;  otherwise,  so  far  from  taking  order 
igct.  for  their  better  relief  in  part  or  in  all,  the  parisli  may,  in  some  cases,  be  more 

burthened  by  the  expense  of  obtaining  the  order  than  by  the  maintenance  of  the 
ehild.  However,  as  my  lord  and  my  brothers  have  no  doubt  upon  the  swbject,  il 
iViust  be  presumed  that  they  have  put  the  right  ccmstruction  on  thb  s^atote.     ^ 
much,  therefore,  of  the  prder  as  directs  tF>e  payment  of  costs  miist  be  qoasbed^ 
but  it  must  he  confirmed  for  the  resf^  the J|§^r  itself  having  sefparated  iHA 
I  'ittCx  «»ms  t<^  be  paid. 
a«e  ifalt^.      «/>''•  '^'^  v.  Archer.  H.  T.   1788.  K.  B.  2  T.  R.  fit. 
dieDc«  of    w    \      ^"-    "^'^^  disobedience  of  an  order  of  justices  is  so  far  crimlMl,  lAiiil 
an  order    }?  ?lmost  every  instance,  the  party  disobeying  niny  be  indicted  for  it;    t&b 
4)f  josiicM  .sl^^Avs  it  lb  be  a  crime.    ' 

»«  PW">  "8-  Kex  v.  Norfolk,  Justices  of.  H.  T.  18^,  K.  B.  1  fe.  Scfi.  6S:  JS.  C. 
JaS  ^     '    >  -  5  B.  4- A.  4^5. 

BwV »BD«r      K''^  ^"'*'     ^^^'cies  may  supersede  their  oii^n  orders  when  impi'orid^tCir 

«d«  their    **'^^«- 

own  order*  .     — ^-^ 

wl»»  im  XI.  INFORMATrON  BEFORE.  See  anle  lits.  ConTictiotift  m'^  ^AftJ*: 
p,and«.il;r  gnj  j^^,^  ^,,  Pc„al  AcJions;  Q.ii  Tam  AcJioM. 

UhL,         L        ^-  P***?^"  "•  MonoA,-*.  E.  T.  \mb.  K.  B.  6  ».  St  R.  8. 

lioiu before  . .^  P*'^""  "a/'ng  «ost  a  bill  of  exchange,  which  he  sdppos*^  to  haVe  B^'b 
m«gi«tniie«*'o"5'».  gocB  before  a  magistrate,  and  relates  the  circnmstanceorihe  k>s»,  ah^ 
moM  iHi  I.  the  ma^isirate  grants  his  warrant  to  apprehend  A.  B.  on  a  cbaree  of  haviitir 

l,'«"n^'  i*  u^ir^^  '*'^!''  *""!!'.'  *"**  """'"^  """y"  "'*  »>'■"  of  exchanle  (Wu^gi 
bu"'X  '^'"«=^"«' cp'npla'.nant  did  not  use  when  he  laid  his  informatioh),  and  o^ 
lmgfH!»  •'^'>««'("e'»'  '"/estigation  of  the  case  it  turned  out  to  be  no  reloDr!  HeWV 
■«kI  b,  the '?""^"o"8.  ocwi;*  magistrates  must  be  taken  ns  nearly  as  possible' In  tfce  Uxf 

2.  Rex  y.  North.  £•  T    1825.  K.  B.  6  D.  i^  R.  143.  S.  P.  Itcx  v.  JWi^s. 
»M^  -       -r-f--  V  1^^    ""''•  K.  B.  8  T.  R.  5.16. 

5:**n:KcI„tT//^r.ll?.?;.^:?; '«/-^  scllinebeeror.ale/  *j.boit  E^i.^,^ 


iW^       '"I""*','  ^'^'^^  ''^'''"S  """  »»«'  defendant  haH  sold  ale  onlV. 

.♦;,-.i,T1? '_:.,?.  -?*^''°'  "PP"'!.**  ™?  '•'»'  »"s  is  «  mere  formal  ol^ectipa;  t 

tin  a  specific  charge 

Mawt.  P.  c,  c.  25.  s.  59.    Here  the  iutstantial  charge,  as  stat^a  Ifi^  ft- 


sfe"iA»!;'ffi:  'sr-C"  'fete-"'  tss 'ri;'""  iv-i?.'*^ 
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formnCion,  m  timt  tke  JefendAnt  committed  either  one  oflence  or  another;  *i.  '•. 
|li«t  ke  has  sold  beer  or  nle  without  a  license.  The  evidence  upon  whichlhe  ma- 
pisirates  convict,  applies  to  filing  ale  alone.  Now  I  know  cf  no  case  in  which 
It  ha^  ^cen  held,  that  if  the  charge  in  the  information  is  informally  made  fof 
t>eing  in  the  ahernative,  it  can  be  made  good  by  the  evidence.  'JTicre  are 
niaay  casfes  in  which  the  Court  has  quashed  a  conviction,  because  the  infor- 
l^^tion  h%s  been  uncertain,  although  the  evidence  has  been  sufficiently  CTpJI- 
pit.  This  defiindant  is  called  upon  to  answer  an  alternative  charge,  whtbh 
CfiMot,  I  think,  be  made  certain  evidence.  This  is  not  in  my  opinion,  sucluf 
4efect  in  form  as  is  contemplated  by  the  third  section  of  the  statute.  Convic- 
tions upon  an  act  of  parliament  so  penal  rcfV|uirc  a  great  d^al  of  certainty  v^nd  t 
fhiok  there  is  in  this  case  the  greater  reason  for  yielding  to  this  objection,  tbA 
j^e  statute  prescribes  a  settleaform  of  convictiooy  which  has  not  been  adopted. 

XV   PROCEEDINGS  AGAINST*'  \  T^W  I 

(A)  Br  ACTION. 
^«)  Jfotice  of.  See  amity  tit.  Action,  Notice  of:  and  2  D.  &  |L  43;  I  B.  &  C. 

124;  1  D.  &  R.  2S-5;   I  C,  Sf  P.  459.  ^ 

(b)   ffken  a  justice  %»  liable  /o,  find  farm  of. 
I.  Bassett  y:  Godschall.  T.  T.   1170.  C,  P.  3  WiU.  IW. 
Actieii  against  the  justices  of  the  peace,  for  refiisingthe  plaantiflT^  licence  to'^!*  *^*^V 
Veep  an  jim  or  ^n  alehouse,     Witmot,  C.  J.  The  legii^lature  has  intrusted  the  ^  a',^*  ^ 

{^a^ices  of  the  peace  with  a  discretionary  power  to  grant  or  refuse  licenses  forJjJ^Qf'^"^ 
[•eeping  inns  am)  alehouses:  if  they  abuse  that  power,  or  misbehave  themselves  peac4for 
fa  tlie  execution  of  their  ofiice  or  authority,  thfy  are  answerable  criminally  by  refosmg  to 
If  ay  ofinformation  ia  King's  Bench.     I  cannot  think  a  justice  of  peace  is  an-  license  an 
swerable  in  an  action  to  every  individual  who  asks  him  for  a  licence  to  keep  an  ^^^M?"*^ 
ina  or  an  elehouee,  and  he  refuses  to  grant  one;  if  he  were  so,  there  would  be 
.  en  end  of  the  cotnmisaioa  of  the  peace,  for  no  man  would  act  therehi.  Indeed,   . 
lie  is  answerable  to  the  public  if  he  misbehaves  hinri^elf,  and  wilfully,  knowing* 
Ijr^  and  maliciously  injures  or  oppresses  the  King'.<s  subjects  under  the  colour 
of  liiisefiice  and  contrary  to  law;  but  he  cannot  he  answerable  to  every  indivi- 
dual touching  .the  matter  in  question  in  on  action.     Every  plaintiff  in  an  ac- 
tion must  have  an  antecedent  right  to  brin;v  it;  the  p!aintiflr  here  has  no  riglic 
to  have  a  license,  unioes  the  justices  think'propcrto  grant  it;  therefore  be  can 
l^fivf^  fto  figb<  of  action  against  the  justice?  ft^r  refusing  it. 

•^       '      £:  ^oT^THER  v:  Radnor.  IVf.  T.   J 306.  K.  B:  8  East,  113.  ^        ^^ 

T|^e  fjfit|ite  20  Geo.  2.  c.  19.  giving  the  ynqgisffat'*  jnnsdicliop  to  determioe  ^^g^^fi^ 


^>J(^ rei ices  bet ^oon  mfst^rs  and  servants  in  hn<«haridry,  firti^cers,  liandic.r^fts- ^gflaSX 
/nen,  miners,  pollers,  &c.  "  and  other  ta^o'j re f<j,"  employed  fbr  ^ny  cc^r^aijijadnedaet 
time,  •'  or  in  any  other  roc^nner,^'  respcctirg  ^ages  w.th'iij  rerjlain  ^ums,  e j- >n<'iipo^  • 
ieods  to  labourers  of  ell  descriptions,  ^nd  not  mcielyin  the  particular  trades  o*'ff*3J?J" 
buMess  there  €;pumerated,  and  consequently  includea  wages  earned  by  a  '«- him  on  oaih 
bourer  who  contracted  to  dig  and  sione  a  iirell  for  calile  to  be  ppid  for  by  thethteH  tM 
foQt,Ved  who  tm^oved  another  to  assist  him' in  ttie  vork.     The  partyappeal- realZicu  af 
^d  tQ  the  fessions  afterwards,  and  the  Court  held  that  it  did  not  lie.     Trespass^*  cat« 
fer^iight  against  magistrates  acting  upon  a  compttiint  made  to  them  on  oath,  ^y  2JjJ*,||J^ 
jUie  terms  of  which  they  have  jurisdiction,  though  the  real  facts  of  the  ca^   ^  7^1 
^igbt  i|ot  have  supported  such  complaint,  if  such  facts  were  not  laid  before  ^^^^^ Jj^ 
'fhem  9i  the  time  the  party  complained  againal  having  notice  of  siJbh  complajqt  i  ^^  -  > 
.^4  ^¥*S  properly  8ummoi>ed  to  attend.  ^lat 

*  By  (he  4S  G«o.  8.  c  1 41 .  it  iii  enACted,  th^ttn  all  actiom  SKninat  aay  j«9tiee  of  ^h® 
Ma«!a  f«r  a«y  cuM-teitoa.  ke.  which  may  Itiive  been  ^aaslied,  er  Ur  any  matter  done  by 
%imY«ir  earryiagit  inie  efieet,  the  plainiitraba  I  not  recover  more  «h«n  ill  •  aem  levit^  aoder 
ikecdnvtctioa:  and  Mropcnce  damage*.  onleM  si  he  espfCMly  alleged  in  ihe  dedarAiion^ 
%(dVhk:kahiiU  He  ia  aa  aalioo  en  the  eaM  only,)  th.it  sach  ttem  were  done  nMlicioealy,  apd 
<witboat  any  reaaonable  cdoie.  Ca*e  U  ihe  proper  remedy  for  relnMing  bail.or  to  rereive 
Ml  ip(6rm«tion4i»aaah4  «ua.  of  hue  and  cryj  2.Saond.  61.  cj-i  8  B.  *-^.  551;  1  L^a. 
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3.  Morgan  v.  Hughes.   H.  T.  1788.  K.  B.  2  T.  R.  225. 

When  a  Action  on  the  case  against  a  justice  of  the  peace  for  malicipasly  granting  a 

jaatico  ma   warrant  against  another,  without  any  inforinHtion,  upon  a  supposed  charge  of 

grams  J     /elony.     Ashurst,  J.     1  have  no  diinculty  in  saying  that  ihe  case  as  citce  from 

warrant  a    Cro.  Eliz.,  cannot  be  law;  if  it   were,  it    would  confound   all  legal  principle* 

fain^i  an     which  have  governed  cases  of  this  kind.     The   general   distinction  is -this: 

other,  with  where  the  immediate  act  of  imprisonment  proceeds  from,  the  defendant,  tbi» 

oat  anj  in  nction  nuist  be  trespass,  and  trespass  only:  but  where  the  act  of  imprisonment 

forinalion     u..  t    :  /•  •    ^     '       •       /•  •  .# 

apon  a  sop     ^  *^"®  person  13  In  consequence  of  information  from  another,   tliere  an   action 

posed  upojthe  case  is  the  proper  remedy,  because  the  injury   is   sustained  in  cense- 

charge  of  quencc  of  the  wrongibl  a6t  of  that  oifier.  But  here  the  act  of  imprisonmeoC 
felony,  the  was  by  the  defendant  alone;  for  it  cannot  be  said  (o  be  the  false  imprisonment 
'a^^^^^h*  ^^  ^^^  constable,  who  was  bound  to  execute  the  warrant  of  a  just ico. having 
fwUce  r/  competent  jurisdiction.;  and,  therefore,  if  it  were  not  an  imprisonment  by  ibe^ 
troapaaa  defendant,  it  was  not  an  imprisonment  by  any  person.  But  where  a  person  is 
and  not  committed  to  prison, by  the  warrant  of  a  justice  wiihout  any  accusation,  some 
.coia.  person  is  guilty  of  falselraprisonment;  and  it  must  be  the  imprisonment  of  the 

jirstice,  who  is  the  immediate  and   not  the  remote  cause  of  it.     The  case  in 
Cro.  Eliz.  certainly  canmt  be  law;  it  does  not  appear  ever  to  have  been  act- 
Whore  an  ed  under,  certainly  not  in  modern  times,  within  my  experience, 
ffiin^m  ^-  ^^'''''  ^-  Oaklev  M.  T.   1814.  K.  B.2M.  &  S.  259. 

act  ander  a      J^Ci«^ni.ants,  in  order  to  levy  a  poor  s  rate  under  a  warrant  of  distress  grant- 
inagH  ed  by  two  magistrates,  broke  and  entered  the  plaintiff's  house  and  broke   fhe 

iraic'swar  windows,  &c.    .A  verdict  wa.^  f<!und  lor   ihem  damages  seven   guineas,  with 
rant.  19  in    leave  for  the  defendHofs  to  movo  !o  enter  a  r.onsuit,  on  the  ground  6f  there 
jTc"  and     "^*^^^'"-  ^"y  P*"^"^^  «^  n  demand  of  the  copy  of  the  warrant,  as  reqtaired  bj 
fioii'n  law,  ®*^^*  ^^  ^^^'  ^-  ^.^  41.  s.  6.     A  rule  n':si  to  that  effect  was  accordingly  obtain- 
by  aiibse     Cfl  in  the  Ia>?f  term.     Lord  Ellenborouirh,  C.  J.  The  case  of  Money  v.  Leach 
queat  a        decides  that  the  d(ffenda:it,  in  order  to^avai!  himself  of  the  objeclion  npon  the 
base,  a  tres  statute,  must  show  that  ho  acted  in  obedience  to  the  warrant  >  in  that  case  the 
inUia  "hDi  ^^i^^''^  npprehcnded  a  difl^erent  person  from  the  one  described  in  the  wnrmnt, 
i*,  «eii  oat  ^"^'  thf;rcrTe,  not  in  obedience  to  the  warrant;  and  Mr.  Yorke,  the  then  At- 
wiihan  un  *^''"^y:G^"C'■'»^  ^^ho  was  to   have  argiTcd  on  behalf  of  the  officers,  gave  np 
jnsiifi:iblo    the  point  upon  the  second  argument,  as  bein^r  two  great  a  difficulty  for  him  to 
act,  hirn      encoujiier.     Here  the  defendants,  so  far  from  sho^Ving  that  they  acted  in  obc- 
Tnd  not  ih«  .  ''''''^  ^°  ^'^®  warrant,  commenced  by  an  unauthorised  course  of  proceeding: 
^^s\MLTir'^''^''^'T^''T'V^''"'  fl6  ia{//o;  and   I   do  not  see   how,  after  the  case  of 
iikewiae.  is  ^^"."ey  v.  Leach,  they  can  stir  this  objection.     That  was  a  case  of  much  pnb- 
[  766  ]    'c  interest,  and  was  decided  upon  great  deliberation,  and  the  matter  was  upon 
liable  to      ^be  record. ,    Ff  ,t   had  not  been  a   distinct  subsequent  trespass  of  the  defen- 
tile  party     dants,  it  might  have  presented  a  different  question 
^"®**'***  .  (0    ^ilhinwhnnimeiobebroitfrht. 

Under  the  T^,  .  ^'  ^^'^^^^'^  V  Johnson.  E.  T.  I8I0.  K.  tf.  12  East,  67. 
24  Goo.  2.  ^*"f  "^""^  ''?  «^^»^"  of  trespass  and  false  imprisonment,  which  was  broughl 
c.  44.  ..  1.  fS*^'"^'  ^  magistrate  of  the  courjty  of  Chester,  in  consequence  of  a  commit- 
a  josticok,  ment  by  him  of  the-plamtifr  to  the  House  of  Correction,  under  a  proceedimr 
rr/h^^'^rj  T''^'''"'^^'M*/^^  magistrate  to  be  a  conviction  of  the  plaintifTM 
Jartor'an  Srs"f  thon^  ^^^^  *"  no  instance  extend  to  protect 

""prison  \""['"Z  ^  ^  ' '"  •^^  7«<^"»'on  of  their  office  against  actions  for  acts  of 
m«nt  under  ^^^/P"^^  uj'"^?^*^"''  ""J^^"  ^^°^  ^"  °^^^""^  ^^  ^^^  Conviction  made  by 
'r::rL  llrce^'r    1':'^  '^^^      y^^l^^  by  virtue  of  any  statute,  See.     But  whJ. 
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by  conBoed  to  seek  redress  by  an  action  on  the  case,  fnimccl  ca  the  act  directs, »/  **»•  ac 
the  Court  would  not  inquire  of  on  affidavit,  but  sent  the  case  to  a  new  trial  to  *j?*"g***®* 
have  the  facts  of  such  conviction  ascertained.     And  it  appearing  on  a  second  comont 
trial  that  an  informarion  on  the  oath  of  T.  A.  -on  a  charge  «)f  vagrancy  against  ^ent  was 
the  plaintiff  was  laid  before  the  magistrate  on  a  certain  day,  when  the  |>laintiflr beyond 
was  examined  and  heard  upon  that  charge,  and  that  the  magistrate  then  made  that  iiiD«. 
out  a  warrant  of  commitment  until  the  next  sessions,  in  which  warrant  it  wns 
wrongfully  stated  that  the   plnintifl*  had  been   charged  on  the  oath  of  T.  S  , 
who  neeativea  having  made  such  oath,  but  which  alleg  ;:ion  was  held,  Itaving  — 

been  rejected  as  surplusage,  and  afterwards  drew  up  a  conviction  dated  on  the 
aaroe  day,  but  no^exhibited  until!  a  ni^inth  afterwards  nt  the  sessions;  held  that 
this  was  a  sufficient  evidence  of  a  conviction,  connected  with  the  imprison- 
ment, however  informally  sucli  conviction  of  warrant  of  commitment  operating 
as  a  conviction  drawn  up;  and  that  the  magistrate  is  liablo  to  answer  in  an  ac- 
tion for  such  part  of  an  imprisonment  suffered  under  his  warrant,  as  was  wilh- 
ni  six  calender  months  before  the  action  commenced  against  him. 

2.  Westox  v.  FouRNiETi.  M.T.  1811.  K.H.  14  East,  491.  ^^  ^^V\ 

The  arrest  of  the  plaintiff*  under  the  warrant  of  the  defendants  was  6n  the  rtS^«|J[ini*|ff 
21atof  November,  1808,  and  he  continued*  in  custody  up  to  July  foHoitfivg,  j^i^j.^, 
when  he  was  discharged.  The  writ  of  latitat  was  sued  out  onWhe  20th  of  May,  ^  757  ^ 
1809;  and  the  ne.xt  process  proved-was  nnnlins  writ,  sued  out  on  the  6th  of  have  ont 
February,  1810;  and  the  memorandum  ol  the  record  of  Nisi  Priiis  was  of  Hi-been  «oed 
lafy  term,  1810.     The  notice  of  action  to  the  magistra*cs  was  given  on  the«»5*  wiihin     . 
lOth  of  March.  1809.     It  was  ohjocted  at   the  trial,  that  as  the  first  writ  »"  p^JTr^molV 
May,  1809,  was  Oot  returned,  and  there  was  no   proof  of  the  service  of  that  ^^  gi^^^at 
writ,  the  a/tos  writ  in  February,  1810,  which  appeared  to  he  after  the  memo- the  irial 
randum  of  the  Nisi  Prius  record,  could   not  be  connected  with  it  in  continu-ihai  it  was 
ancc,  and,  therefore,  that  the  action,  which  must  be  by  the  statute,  see  24  Geo.  regularly 
^.  c.  44,  be  commenced  and  prosecuted  within  six  months  after  the  cause  and  ^otinued 
notice  of  action,  was  out  of  lime;  and  his  lordship  being  of  that  opinion  J^^n-gued  oat 
suited  the  plaintiff.  within  that 

3.  Jackson's  Case.  E.  T.   1772.  K.  B.  Lofft,  249.  time. 

'    Action  of  tres[^as8  against  overseers  for  taking  the  plaintiff's  gelding.  They  All  pcnoni 
alleged  that  by  virtue  of  their  office,  and  in  pursuance  of  a  judge's  order,  they  »oi«ng  un 
levied  satisfaction  for  a  ponr's-rate,  which  was  the  trespass  complained  of     It  J^l*^^^  ' 
was  ohje6ted  on  the  trial,  that  by  the  statute   of  ^J4   Geo. '2.   demand   shqpld  ^^^i  ^^^ 
have  been  made  of  the  persual  of  the  justice's  warrant,  and  six  days'   neglect  within  iho 
or  refusal,  the  judge  being  of  the  same  opinion,  plaintiff  was  nonsuited.     •       protection 

Lord  Mansfield.     They  are  certainly  within  the  act-of  the  24   Ed.  2. ;  tJhd  of  ^^^^ 
if  the  doubt  had  been  on  the  olher  point,  he  would  have  called  for  the  jdstice's^'*.       ^' 
warrant.  The  warrant  is  the  authority  und<y  which  the  overseers  act.  To  Ex- 
tend the  benefit  of  the  statute  of  James^  ^n^  the  intent  of  the  stntute  24  Geo. 
2,  and  that  all  officers  acting  under  H  justiro's  warrant  were  included  by  it. — 
If  they  bad  distrained  out  of  the  p?iri:.h   it  would   have   been  no  protection.      ^ 
See  antey  tit.  Constable;  pos/,  lit.  Overseer. 

(r/)  Declaration.^ 
(«)   Tendins^  amcnda,  and  pa'tfinp^  money  hto  coftrl,i[ 
1.  DEViT.'^ES  v.  Bovs.  t,  T.   1810.  C.  P.  2  Marsh,  356;  S.  C.  7  Taunt.  SX 

S.  P.  Nrstor  v.  Newcom.  T.  T.   18^4.  K.  B.  4  D.  &  K   776;  S.  C  j„  ,„  ^^ 

3B.  4rC.  159.  .','»..     tiooagaiaat 

This  action  was  brought  against  the  ^fendant  in  the  character  of  a  magis-a  jaatico  he 

•  Thevenoe  must  l»e  WiA  in  the  cnuniy  in  whioli  tho  f.iclj^  complain-d  of  were  cynmit- 
te^,  io  nil  actions  ag.iinst  jaHiiceflof  ihe  pe.ice,  or  oili«r  puraoNs  acting  in  tieir  am  or  rom- 
miind;  21  Jac.  I.e.  12.9   5.     I:i  other  rapocts,  llio  declaratlAn  id  the  same  as  in  ordinary 


t  Ja<iee«  of  the  pea<'e.  by  th«  24  Geo.  2.  c    44.  n.  2.,  may  lender  amends  to  il^  par- 
ty greived  before  ad  ion  bronghl,  and  m.iy  plead  such  tender,  tojreiher  wilh  die  gpneral  i.f- 
jtoeor  oiher  plea,   with  leave  of  the  Cooi-!;  oi  if  he  hive    negleried  lo  mahe  a  iend**r,  or 
-<f1ie  tender  l>e  insaffiei«nt,  he  in^y  pay  money  into  court;  as  in  other  c«ses,  vhero  the  ctO' 
■I  lad  arriiHss  froai  pecauiary  UansuctioDS. 
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[  769]  trate,  for  false  imprtsonirient;  tbc  declaration  waif  deliFered  in  Hilarj  term^ 

my  «n«r    and  the  general  issue  pleaded  of  the  same  term;  and   in   tlastern  term,  1^9 

MMA  joined  pinJQtiff  delivered  the  issue  with  notice  of  trial  for  the  next  asaizeft.     T\ie  ie- 

Coart  to^    fendant  then  moved  for  leave  to  withdraw  the  general  issue^  and  pfij  BM^cty 

wiibdraw     into  Cpurt.  • 

(bo  general      Gibbs,  C.  J.     The  plaintiff's  ground  for  resisting  tbe  application  Uy  tbfl 

Mtae,  pay    payment  of  money  into  Court  in  a  common  case,  is  not  by  statute,  but  by  thf 

Aooey  into  pfuctjce  of  the  Court;  that  in  this  case,  no  tender  could  be  pleaded  ^t   cofOF* 

pUMd*  IT    '"^^  '^^'  ^"^*  therefore,  that  the  Court,  following  the  principlea  of  the  con- 

Move.         nion  law,  cannot  authorize  such  payment.     It  is  true  the  legislature  has  said 

,  that  the  magistrate  may  pay  a  sum  into  court  before  issue  joined;  but  thai  M 

the  defendant  has  suffered  issue  to  be  joined,  he  has  lost  his  opportunity  T^^ 

motion,  at  all  events,  should  be  to  place  the  parties  in  the  same  situation  M  U* 

issue  had  not  been  joined;  and  tho  only  difficulty  is  as  to  the  form.     J  am  tqU 

by  the  officers  of  the  court,  that   if  the  general  issue  be  pleaded  as  of  Hilary 

term,  and  issue  be  joined,  which  issue  is  afterwards  severed,  and  tbe  geooral 

issue  be  pleaded  again,  it  would  still  be  of  Hilary  term;  and  then  we  should 

be  directing  the  money  to  be  paid  in   afler  issue  joined,  which  we  certaiol/ 

c<i^d  not  do,  at  least  afler  issue  has  been  effectually  joined.     |iut  we   9ppT%^ 

Bat  beforo  hend  we  should  not  be  exceeding  the  power  given  us  by  this  act  if  we  irere  \p 

tho  nnoDey  reacind  the  issue  which  has  been  joined,  and  send  the  parties  back  to  an  efir- 

can  be  paid  jj^r  si  age  of  the  proceedings,  in  order  10  do  that  which  has  been  omitted      \f 

into  ^^■^'^l*  ihe  effect  of  the  rule  would  be  to  let  the  former  issue  stand,  we  could  not  grani 

pear  that     '^9  ^"^  ^  understand,  that  if  the  plea  be  withdrawn,  the  issue  may  be  joii|ed 

the  party  11  fl^AiOf  after  the  rule  is  drawn  up, 

•oedata,  2.  Casbourn  v.  Ball.  H.  T.  1772.  K.  B.  2  W,  Bl.  859. 

jattice  for  Action  of  trespass,  assault,  and  false  imprisonment,  against  a  justice  of  thf 
asme  m»be  p^g^e.  it  was  moved  that  he  might  be  permitted  to  pay  twelve  guineas  into 
hf/office.  ^^"^1  ptirsuant  to  the  statute  24  Geo.  2.  he  having  omitted  to  tender  fimepda. 
if  a  convic  But,  it  not  appearing  that  the  action  was  brought  against  him  as  a  justice,  for 
tioa  4>e  acts  done  in  the  execution  of  his  oflice;  the  Court  only  granted  biin  a  week*^ 
^ood  upon  lime  to  plead;  before  the  expiration  of  which  time  the  plaint ifi^s  notice  of  ac- 
tbe  face  or  |Jq|,  being  produced,  and  proved  by  affidavit,  and  it  appearing  to  be  birought 
*Y  769"^^  ^^'^  ^  supposed  misconduct  in  his  office,  the  Court  granted  tbe  common  rule  for 
faction  and  P^^y^^"*^  of  4he  said  sum  into  court.  • 

froof  ofit  (jQ  i^/eo*.* 

attho  trial  Gray  v.  Coovson.  T.  T.   181$.  K.  B.   16  East,  13. 

will  jaatify      Per  Cui\     If  a  conviction  be  goo^  upon  the  face  of  il,  the  production  a^^ 
the  convict  proof  of  it  at  the  tcial  will  justify  the  convicting  magistrate  unoer  the  general 
trfte'ISdor  *^*"®  in  an  action  of  trespass  as  well  in  respect  of  such  facts  therein  stated  a^ 
te  general  ^^^  necessary  to  give  them  jurisdiction, *as  upon  the  merits  of  the  conviction. 
lanae  ig)-  Evidence. 

Tbo  plain  1.  Stringcr  v.  Martyn.  M.  T.  1810.  N.  P.  6  Esp,  134. 

tifTiaboond  Tn'spa^s  against  a  justice  of  peace  for  entering  a  bond,  and  taking  goo4s 
^hef  4  under  his  warrant,  and  tenders  dmends.  Upon  the  notice  being  read,  it  waa 
e.^4.  a.  1.  ^^*j^<^'^<^  (h&<  upon  Ihi^  notice  there  must  be  a  verdict  for  the  defendant.  The 
10  prove  at  lender  being  of^2Z.,  and  the  replication  havmg  admitted  the  value  of  the  pew- 
4lie  trial  the  ter-dislies  to  be  be  2/.  though  laid  under,  viz.  the  pl|iinii{T  coul^  not  go  beyond 
service  of  2i.  tliough  tbe  jury  could  give  less;  the  sum  tendered,  tttereti)re,  covered  tbe 
Ao  notico  trespass,  and  was,  by  the  plaintiflT's  own  showing,  sufficient  amends. 
and>ke  is'  '^^^  Lord  Chief  Baron,  afler  rcferijng  to  the  notice,  was  of  opinion  that  the 
seairkted  li^^paes  complained  of  applied  to  the  goods  only,  the  part  respecting  the  bouse 
iiihia,pfloorbeinf  the  place  only  where  they  were  taken,  and  not  a  distinct  trespass;  and^ 
l»y  rhe  <io  that  the  plaintiff  having  admitted  the  tender,  and  by  the  notice  having  limited 
^oeia  iIm  the  value  of  the  goods  lost  to  2/.  could  claim  no  more,  and  that  it  was  covered 
7^Mhl  ^y  *®  tender.     The  plaintiff  was  non-suited. 

la  by 'a  hill  •  By  1  Jac,  I.  c.  15.  •.  16.,  jaMices  of  the  peace,  &c.,  or  any  other  acting  in  their  aid 
orpariioo  Md  ^unislnnce,  or  by  their  coiiimond,  may  to  any  action  plead  the  general  iairao,  awt'iiro 
isnr.  the -fpccial  matter  In  eriVence. 
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3.  BuRLET  ▼.  Betiiuxf^  E.  T.  1818.  C.  P.   1  Marsh.  220;  S.  C.  5  Taunt. 

580. 

In  an  ocftort  fjgninst  the  magistrate  for  a  molrcious  cotivirdon,  it  appeared  And  in  a« 
tfekt  the  plainti!}* being  a  rogue  and  vagabond,  in  leaving  his  wife  and  family,"*'!'®"  • 
"Whereby  they  becan/e  chargeable  to  the  parish,  in  consequence  of  which  the  f^jJJJJJjjV^^ 
plaiatid'  was  imprisoned  for  (he  space  of  seven  months,  until  he  was  carried  by  f^^  a  mall 
writ  of  habeca  corjnti  to  the  Court  of  King's  Bench,  and  by  that  Court  releas-eioBH  con 
€d  ttiid  dischiirged.     They  might  have  been  sufllicient  ground  for  the  convic-yiciion,  it 
ffort,  though  it  rested  on  (alse  testimony.     The  CHief  Baron  bcinsf  of  the  same  »**.  noi«affi 
Ofpiiiidn,  and  considering  the  43  Geo.  3.  placed  these  actiofns  on  the  same  ^^^t*  ihl^ljakiiiff 
ifig  as  tho9e  for  maftcions  prosecutions,  directed  the  ptaintifftQ  be  non-saited,  (^  gf^^ 
oh  (he  authority  of  Percell  v.  MncnaiHara,  9  East,  369.    A  rule  nisi  had  been  that  he  was 
obtained  oh  a  former  day  in  this  term,  that  the  nonsuit  shoufd  be  set  aside  and  a  innocent  of 
»few  (rial  granted;  and  counsel  were  to  have  shown  cause  against  the  ruFe,  but  tho offence 
were  atbpped  by  the  Court,  who  called  on  the  other  side.  ^^  wa»  coo 

Gifths,  C.  J.  The  principles  on  which  these  actions  were  founded  are  not  ^jctcd,  bat 
dtijputed.     It  is  admitted  tnat   there  must  be   proof  of  the  want  of  probable  a  want  of 
c&use,  btit  the  question  is  in  respect  of  what  must  fn  the  absence  of  pr^  probable 
babfe  cause  to  be  proved?     There  is  a  wide  distinction  between  actions  for*^*"*®  "*"*' 
malicous  prosecutions  and  a-tionti  for  malicious  convictions.     In  the  former  ^^l/'^TJfi 
*if  the  plaintiff  ahow  that  there  was  no  ground  for  tbe-accusatioti,  malice* is  to  bo   L   '  ^  * 
ififeri^d  from  that  circumstance,  because  the  prosecutor  must  have  sworn  to  (he 
truth  of  the  charge.     But  in  actions  for  malicious  convictions,  the  question  of 
probable  cause  docs  not  depend  on  the  actual  guilt  or  innocence  of  (he  plaiutifT 
btit  on  the  evidence  which  is  given  before  the  magistrate.     The  plaintiff  con - 
fends  that  it  was  incumbent  on  the  defendant  (o  produce  that  evidence,  and 
that  he,  the  plaintiff,  had  bo  means  of  getting  at  it.    Depositions  are  given  viva 
vOcCy  and  the  plainliff  might  either  have  called  somebody,  who  was  present,  or  ** 

efe  he  should  have  given  the  magistrate  notice. to  produce  the  depositions. —» 
Bi&'t  certainly,   as  the  plaintiff  could  not  make  out  his  case  without  proving 
want  of  probable  cause,  and  as  that  depended  on  what  passed  before  th.e  ma-, 
^strato  the  plaintiffhaving  /riven  no  evidence  of  this  is  not  entitled  to  recover  v 

(A)   Dannges*     (t)Co»f«.t 
Rogers  v.' Jones.  M.  T.  18*24.   K.B.  5  D.  &  R.  268.  S.  P.  Gray  v.  CooK-T,t.   ^ 

so.v.T.  T.  1802.  K.  B.    16  East.,13.  Gel.  3.  6. 

Per  Ctiir.     If  a  cohviction  be  good  upon  the  face  of  the   document,  produ-  141.*  ^,'2. 
Ging_it  i^nd  proving  it  at  the  trial,  will  justify  the  convicting  magistrate?,  under  only  ap 
the  gei^eral  issue  in  an   action  of  trespass,  as  well  in  respect  of  such  facts  a^pl*<»  toeas 
ate  necessary  to  give  them  jurisdiction,  as  upon  the  merits  of  the  convic4i'>n.    «*'"****^® 

*  In  an  .iclion  againsi  justices  ot  the  pence,  on  account  or  any  eonvirtion  made  by^tnem  ^j^p  ||^^ 
or  for  any  thing  dtineby  them,  or  by  them  commnnded  lo  be  done,  for  the  tevyinj(  oF  any  (i^^q  qaask 
penalty,  affprebending  0/  any  pnrty,  or  in  the  carrying  of  any  such  cotivietifrti  into  effect,  the  ^^ 
phifttiff.  ahdll  nai  recover  more  than  2d.  dannagies  (ovdrand  above  the  amoont  of  any  pirn-> 
alty  levied  open  him,  if  any  levy  b  ive  been  OMide),  nor  aay  costa  of  nait  whatever,  anleM 
it  be  ezproMly  alleged  in  the^decUration  that  fiach  acti  wew  do'ne  bv  the  def^pdant  withoot 
a'ny  retisonable  and  probable" caoM*,  norehatl  the  pIalrU,iff  be  entitled  to  recover  the  arnoont 
of  any  penalty  levied,  or  any  daningoa  or  coats  whatsoever,  irit't>o  proved  at  tho  trial  that        ^ 
Ha  Was  gailty  of  the  offence  for  which    he  waa  eonvicted/  &-o.,  aod  that  he  had  undergone 
Ho  gfeatar  pfanuhnneat  ihan'ia  assigned'  by  law  for  sitch  olTcince;  43  G.  8.  r.  44  f;  see  vol. 
ri  tif.  C<Mi:».  '-  '  * 

,.  t  In  action  afmuist  justices  the  plaintiff  is  pot  entit'ed  to  coats,  un*Pj^fl  it  be  stated  i« 
ttie  declaration  that  the  acta  complained  of  were  done  maliciously,  and  without  a  reasona- 
ble or  probable  cuoste;  nor  id  he  entitled  to  coats,  if  it  be  proved  at  the  trial'lliat  he  waa 
gatlty  of  tho  offence  of  which  he  was  convicted,  ftc,  and  that  he  hail  unc^rgtfhe  no  grant- 
or piB^fhrnent  ih;in  was  assighed  by-law  for  soah  dffences:  43  Geo,  8,'c.  3.  s.  141. •  Bat 
if  in  stvih  an  action  the  jud^re  certrfy  that  tha  io;ary  ^as^wilfolly  and  niuliciaasl^com- 
i!^ttqd,  4t,si!e/iis  iha. plaintiff  iaentitl-d  lo  double  cos's;  2Jt  Geo.  2.  e.  44.  a.  7.  Th^  de- 
tj^aidni,  if  he  Ikive  a  verdict,  or  if  the  plaintiff  be  n  )a3aited  or  disconiinue  the,  aelioa,  #  «      • 

entitludto  douMo  costs  in  ac<ii)ni  agiin^t  justices;  7  Jac..  l.'c*  0.  b.  3;  !\T.  &.  3.  131.     In 
qgidAt  to  entiile  a  niigi^rate  to  doable  costa  nndier  this  s'-tnave,  if  it  do  npt  appear  «p<9n  tli» 
fa^aiof  tile  record  thut  tUo  actii'n  was  brought  against  luta  as  n  justice,  fof  something  dona 
by  him  in  the  exocoiioa  of  hu  duty,  hn   muit  obtain  a  cerliHc^be  to  th^t  .effect   from  th^ 
judge  at  or  after  trUU  17  T.  R.  41S;  1  Doug.  807;  %  Stra.  9^7 1;  3  Eoat,  92. 
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r   711    "I  (B)    CRIMrifAL  INFORMATIONS.*. 

Aninrorma  f.  DoMINUS  v.  Fox.  H.  T,  17 16.  K.  B.  1  Stra.  2. 

tion  lies  a  f  ^g  defendfllit  being  Mayor  of  Totness  for  the  preceeding  year,  was,  by 
**'"1L/  ^  ^^^  terms  of  the  charter,  a  justice  of  the  peace  for  the  following  year,  wkhom 
fbUy  ahMnt  ^hom  the  sessions  could  not  be  held.  The  Court  granted  aa  iaformatioo  »- 
ing  himself  gainst  hiin  for  a  voluntary  absence. 

MBS  to  pre  2,  DoMiNUs  v.  Newtox.  H.  T  1720.  Jf.,  B.  1  Stra.  4  IS. 

▼ent  the  By  the  statute  I  Geo.  2.  c.  13.  s.  1 1 .  it  is  enacted,  that  any  two  joaticesof 

niolding  of  ())^  peace  may  summon  any  person  to  take  the  oath  before  theai;  and   if  tbey 

Or^r^et    ^^  "^^  appear,  then  on  oath  of  serving  such  suoioions,  the  justices  are  to  cer- 

ing  partial    tify  the  same  to  the  quarter  sessions,  where,  if  the  party  so  Bummoned  do  not 

]y;  appear  to  take  the  oaths,  h.^  shall  stand  convicted  of  recusancy.     The  delen* 

^  dants  were  justices  of  the  peace,  and  issued  their  suniinons  accordingly;  but 

coming  afterwards  tu  understand  that  the  party  was  a  gentleman  of  fashion, 

and  not  suspected  to  be  against  the^overnmcnt,  lest  a  traosactioo  of  this  nm* 

tur6  should  be  an  imputation  upon  himi,  they  refused  to  give   the  prosecutor 

his  oath  of  the  service  of  such  summons,  that  the  matter  might  go  no  farther. 

Jkfid  now  upen  motion  against  tliem  for  an  information,  the  Court  declared  that 

the  justices  had  no  discretionary  power  to  refuse  to  put  the  act  in  executieiiy 

and  therefore  granted  the  application. 

3.  DoMiNus  v.   James.  E.  T.  1745.  K.  B.  2  Stro.  1256. 

Or  acting        Indictment  at  Cumberland  sessions  foi*  fastening  nets  across  the  river  Eden 

withoat  ja   contrary  to  tlie  slat,  of  2  Hen.  6.  c.  15.     There  were  exceptions  taken  to  it; 

r     icuoo,  ^^^  ^1^^  objection  for  which  it  was  quashed  was,  that  the  statute  gives  the  penalty 

oC  lOOi.,  but  gives  no  jurisiiction  to  the  sessions,  and  they,  cannot  have  it 

without  express  words  in  the  cose  of  a  new  created  offence. 

4.  DoMi.Nus  V.  Clark.  M.  T.  1744.  K.  B.  2  Stra.  1216. 

Or  fjran  H.  L.,  as  justice  of  Surrey  cominittod  a  mauon  suspicion  of  stealing  a  mmre, 
exeess  of  and  bound  over  the  owner  to  prosecute.  Afterwards  upon  examining  two  oth- 
power  in  ^f  persons ,  he  admitted  the  party  to  bail.  The  prosecutor  appeared  at  the  as- 
Bn^aer**  ^^®^>  ^^^  found  a  bill,  but  the  party  accused  did  not  appear;  and  the  Qourt 
'  *     grants  an  information  against  the  justice^  declaring  they  should  not  hare 

I  T70  1  1^^*'^^  the  man  themselves. 
Or  for  cor  ^'  ^"'  ^'  ^^^^^^^  "^  T.  178T.  K.  B.  I  T.  R.  692. 

mptioii  ia       ^^  information  had  bejen  moved  for  against  the  defendaiHs,  who  were  justi- 
licensing;    ces  of  the  peace  for  the  county  of  Middlesex,  for  improperly  granting  an  ale 
lieense  to  one  Harrison,  who  had  been  refused  one  by  the  justices  at  their  last 

fcncral  meeting  on  account  of  misbehaviour.  It  appeared  that  the  defendant 
orster  had  been  present  at  the  general  meeting  at  the  lime  when  the  license 
was  refused;  buU  he  had  afterwards  told  the  other  defendant,  Holland,  who 
was  not  present  at  the  general  meeting,  that  the  only  reason  why  a  license 
h.ad  not  been  granted  then  waa,  that  they  might  have  an  opportunity  oTioquir- 
ing  into  the  cliaracter-of  Harrfson,  and  hnd  accordingly  prevailed  upon  Uol;- 
land,  at  a  private  meeting  held  b^  those  two  only,  to  join  in  grantittg  a  license. 
The  Court  were  clearly  of  opinioa,  thiU.  an  information  should  be  granted 
against  a  justice,  as' w^ll  for  gr£in(inga  license  improperly,  as  for  refusing  one 
in  the  same  manner.  That  it  had  already. been  done  in  llie  case  of  the ICiog 
against  Fil^wobd  and  another;  26  Gee.  3.  B.  R  That  the  only  gronnd  5t 
these  applicationsVas  the  hnproper  conduct,  of  the  magistrates.  But  asik 
appeared  in  th«9  case  that  Holland,  though  not  altogether  blameless,  had  been 
deceived  by  Forster,  they  discharged  the  rule  as  to  the  former,  upon  his  pay- 
ing the  coals  of  the  application,  aa  against  himself  ;.-a[hd  ud  to  Forster,  the/ 
granted  the  infarmalion. 
Orforiile  "  ^'  Rex  v.  Jo x^.  H.  T.  1742.  C.  P.   1  Wils.  7. 

sally  io         ^rile  to  8)iow  tausd  why  an  information  should  not  go  ajrainst  defendant,  a 
manJIog  a  justice  of  the  peace  pro  con,  JUidd.y  for  demanding  one  shilling  of  J.  S.,  whor 


*  Ilk  Vmat ions  agsiiMt  magist rates  are  subject  to  nsariy  the  tamo  raise  as  tboso 
private  individasts;  and  Wc  ehali  only,  therefore,  notioe  thoee  ciranBitaaeef  ia  whieirtlM* 
differ.  .  •  ■  ^ 
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V98  brought  before  him,  which  defendant  Insisted  upon  as  hig  due,  for  what  he  feCi  nnd 
catied  dischajj^ine  his  warrant;  and  upon  refusal  to  pay  it,  he  sent  J.  S.  to  the  committing 
New  Prison.     Upon  showing  cause,  this  matter  was  denit  vl,  and  so  the  rule  "°  ^^^^*^^ 
Wfu  discharged,  otherwise  the  Court  would  have  granted  an  information.  ^^^* 

7.  Jhe  case  of  the  Surgeons'  Company.  T.  T.  1793.  K.  B.  1   Salk.  374. 

Amandamua  was  granted  to  the  Company  of  Surgeops  to  choose  officers;  Or  for  mak 
they  made  a  return  under  their  common  seal.     And  now  a  rule  was  moved  for  *"S  ■  ^*^* 
and  granted,  to  file   an  information  ngninst  some   particular   persons  of  that '^®**™' 
company  for  that  return;  and  the  Chief  Justice  said,  the  Court  tnust  proceed 
by  way  of  information;  for  being  a  matter  concerning  puhlic  government,  no 
particular  person  is  so  concerned  in  interest  as  to  maintain  an  action,  and  the 
information  must  be  granted  against  particular  persons,  though  the  return  be 
under  the  common  seal,  for  there  is  no  other  way  to  try  the  right;  and  if  it  be 
found  for  the  King,  there  must  be  a  peremptory  mandamus]  perhaps  we  shall 
set  but  a  small  fine. 

8.  Rex  v.  Fielding.  H.  T.  lloO.  K.  B.  2  Burr.  719,  f  773  ] 


ing  charge  by  the  Buke  of  Marlborough,  "  that  this  young  man  had  sent  him  have^been^ 
threatning  letters,  &c.''  The  Court  were  unanimous  in  opinion,  that  the  main  malieions^ 
and  principal  charge,  was  the  ground  and  foundation  of  the  rest,  and,  indeed,  ^bo  Conit 
the  kev  to.the  whole  nature  and  complexion  of  Mr.  Fielding\s  behaviour,  ap-  **"''  "°*  *** 
]>eared  to  bo  false  in  fact,  and  quite  misrepresented  to  the   Court  by  Barnard  |™"^®  "* 
the  father,  and  Barnard  the  son;  and  that  the  justice  of  peace  appeared  tOr-^Vay?*"* 
•haTe.acted  in  this  affair  without  any   bad  or  oppressive  or  injurious  .intention,  * 
though  in  some  respects  irregularly;  and,  therefore,  although  the  present 
complaint  appeared  so  ill-grounded,  that  the  complainants  deserved  to  be  pun- 
ished in  costs  for  making  it;  yet  as  the  justices  had  made  the  commitment  . 
without  previously  taking  the  Duke  of  Marlborough's  oath,  and  also  neglect- 
ed to  take  his  grace's  recognizance  to  prosecute,   both  which  parts  of  his  con- 
duct were  irregular,  be  had  no  right  to  receive  costs. 

9.  Rex  v.  Seaford.  T.  T.  1732.  K.  B.  I  Blac.  432. 

Motion  for  an  information  against  four  persons  who  Averc  churchwardens  and  J"  "hort,  tp 
overseers  of  Seaford,  and  also  the  only  justices  of  the  peace  for  the  said  bo-  '"^"^® 
rough,  refusing  to  put  a  substantial  householder  upon  the  poor's  rate  (which  isio^Thecon 
a  necessary  requisite  towards  giving  a  vote  .for  members  of  parliament),  and  dact  most 
upon  appeal  refusing  to  amend  the  rate,  or  give  relief  to  sessions.     But,  as  be  very  0a 
they  were  acting  in  a  court  of  record,  with  powers  entrusted  to  them  by  thelT^n^i 
constitution,  the  Court  said  it  must  be  a  very  strong  case  indeed,  with  flagrant        ^ 
proofs  pf  their  having  acted  from  corrupt  motives  that  would  warrant  a  rule 
Tor  an  information,  and  therefore  refused  to  grant  a  rule  to  show  cause. 

10.  Rex  v.  Webster  T,  T.  1789.  K.  B.  3  T.  R.  388, 

A  rule  bad  been  obtained  calling  upon  the  defendant,  who  was  a  justice  of  And  iIm 
the  peace  tor  the  county  of  Devon,  to  ehow  cause  why  an  information  should  P^^J  ^^^ 
not  be  exhibited  against  him  for  having  improperly  convicted  a  person  for  kil-f^*"'  *^** 
ling  a  hare,  the  coviction  having  been  afterwards  quashed"  at  the  quarter  ses-g^iJJL^of 
siops.     The  party  applying  for  the  information  charged  the  defendant  with  the  charge 
Tery  gross  misconduct      But,  Lord   Kenyon,  C.J.     The  quoFtion  is  not  originally '* 
whether  the  doors  of  justice  EhaU  be  stopped,  but  whether  justice  shall  be  ap-°)^<^®  ^ . 
proached  by  this  particular  avenue.     If  the  defendant  has  acted  improperly , 8*"***  *"*■*• 
however  guilty  the  party  applying  might  be  of  the  charge  which  was  imputed 
to  him,  there  are  other  ways  open  to  him  for  redress;  but  we  cannot  interfere 
ip  this  particular  manner,  according  to  the  established  rules  of  the  court,  with- 
out au  affidavit  of  the  party  complaining  that  he  was  innocent  of  the  fact  with 
which  he  was  charged.     I  remember  an  application  of  this  sort  made  many 

*  Or  tgainst  a  magistrate  or  collector  of  Uuet  for  estortion,  >ee  1  Scfs.  Cb.  169,  160; 
•r  for  abasing  tbe  ec  mnisiion  to  the  oppreffipD  of  the  ftbject,  »eo  Hawk.  b.  2;  Co. ^6.  a. 
Ji ;  ,9t  for  anakiog  a  false  return  to  a  mandamus, 
VX)JL.  XI.  1} 
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• 

I  7t4  1  jears  ago  against  Sir  John  Fielding,  for  having  issued  hia  warrant  againat  ofi^ 
Barnard,  on  a  charge  against  him  (not  upon  oath)  by  the  Duke  of  Marlbo- 
rough, for  sending  threatening  letters  to  extort  money  from  tfie  duke. 
But  the  information  was  denied  for  tho  want  of  such  exculpatory  affidayit  from 
Barnard;  see  Rex.  v.  F  elding,  anie^  773. 

11.  Rex  v.  Smitu.  M.  T.  1796.  K.  B.  7  T.  R.  80. 

And  the  ap      Motion  for  a  criminal  information   against  the  defendant,   for  a  neglect  of 

plication      duty  as  a  magistrate  of  Surrey.     Lord   Kenyon,  C.  J.,  expres^'d  a  doubt 

•boald  be    ^hgth^r  it  was  not  contrary  to  the  practice  of  the  Court  to  grant  eid  informa* 

made  ear  y,  ^.^^  ogctinsl  a  magistrate  so  late  in  tho  term,  that  he  c(Aild  not  show  caitde  a- 

gaiilst  it  during  the  term,  and  whether  tho  application  should  not  be  deferred 

tintill  next  term;  But  the  officers  of  the   Court  certified  that  such  a  motion  as 

the  present  might  be  made   at  the  end  of  the  term    for  supposed   misconduct 

during  the  term;  and  that  the  practice  alluded  to  only  applied  to  cases  where 

the  fact  complained  of  happened  before  the  commencement  of  the  term. 

12.  Rex  v.  Harries.  M.  T.  idll.  K.  B,  13  East,  270. 

For  it  will       Motion  for  leave  to  file  an  information  against  two  justices  of  the  peace  /or 

not  be  al     the  County  of  Salop, upon  a  charge  of  having  improperly   refused  an  ale  U- 

lowed  after  ^gj^^g      But  after  stuiing  the  refusal   was  id  September  (this  being  H.  T.), 

"*  the  Court  doubted  whether  this  application  were  made  in  time,  this  being  the 

second  tertti  after  the  ilict  camplained  of     Some  gentlemen  of  the  bar,  hoir- 

Nor  even    ev^f,  as  axwcx  ntri(By  suggested  that  the  same  point  had  b^en  made  the  consid- 

io  the  sec    eration  of  the  Court  a  few  years  ago;  when  it  was  settled  that  an  information 

ond  term,    might  be  moved  for  in  the  second  term  after  the  oifence  committed,   there  be- 

unleM  jng  pQ  intervening  as:»izcs. 

brs'hown  ^^-  ^^^  ^-  GRANTHAM.  H.  T.  IBII.  K.  B.  13  East,  322. 

before  the        The  Court  will  not  grant  a  rule  nisi  ft>r  a  criminal  information  agamat  a  ma- 

ead  of'auch  gi^trate  so  Inte  in  the  second  term  after  the  ihiputed   offence   as  to  preclude 

term;       •  him  fron!  the  opportunity  of  showing  ruuse  against  it  in  the  same  temf. 

It  isalso  ea  14.  Jo:^es  v.  March.  M.  T.  1791.  K.  B.  4.  T.  R.  465. 

mliiceof         Per  Cur,     It  is  also  essential  that  riotice  of  motion   should   be  giten,  atfd 

motion        the  ground  of  complaint  therein  slated. 

1^  775  1  ^5-  Rkxv.  Bai.ve.  E.  t;  I7I6.  K.  B.  2  Burr.  1162. 

shonld  be  Upon  showing  cause  why  ari  infrjfmation  should  not  be  granted  against  iwo 
inven,  and  justices  of  the  p^ace  and  others,  for  a  misdemeanour  relating  to  the  conviction 
ihe  ground  of  a  poachfer,  and  the  circumstances  attending  it,  the  Court  thought  proffer, 

latni"ihere  "'^^^  fuHy  hearing  and  considering  aH  the  affidavits  and  what  was  urged  by  (h6 
Fn*iltatedl**'^°""^*^^  ^^^  ^®*^  sides,  to  discharge  the  rule  ad  to  all  the  defendants,  withcosta 
And  if.  on  *«  ^e  paid  to  the  justices,  but  without  costs  as  to  the  others.  And  they  Were 
argtti«int,    upon  this  occasion  most  explicit  in  their  declaration,  "  that  even  where  a  justice 


leas  the  rule '^®"  ^*^^*!  ®'' *'*  >"'««*>«"   Whatsoever,  the  Court  will  never  punish 

will  bo  dia  extraordinary  course  of  an  information,  but  leave  the  party  complaining  to  the 
charged       ordinary  legal  remedy  or  method  of  prosecution,  by  an  action  or  itidictment. 

to* be  paid'*   J  ,*^"^  ^^'*  ^^^  be^lone  in  sufficient  time  beftire  ihe  motion,  to  enable  the  joatice,  yjt  U 
to  the  lua  •      proper,  in  the  first  instnncc  Io  oppose  the  motion  for  the  rule  nitii  but  he  aeldom 

4»c«a  t  "i?J     himself  of  this  opportunity,  aa  he  can   more  effectually  make  hia  defence  when  the 

affidavit  containing  all  the  circunistancea  of  the  <  barge  ia  filed,  on  showing  cauae  why  the 
rnl«  should  not  he  madeabciolule;  see  Hand  Prnr.  8.  An  affidavit  cf  the  aervico  mnat  then 
be  made,  in  order  to  ind  ice  the  court  to  pranl  the  rule  niat,  in  case  no  opposition  ia  made 
on  the  part  of  ihe  defendant;  see  IL.nd.  Prue.  3. 

^   And    in  gennal,  whenever  the  chHrge  ia  alfbpether  groundlew.  coafa  will  be  dieected 


r^j  ...„  ,„..,.,  „^.,  „c  ^crr  «  crii.n.on  oucLdnnt;  aee  2  Firr.  722.  From  thia  afafe  of 
the  proceedii^g,  the  cnume  Keema  tb  be  tht  aame,  whether  the  ohjerl  of  the  profec««i«>li  be 
LniT  lll^'u  »'"^"»«'"'«^'^'tf»f  *•  It  hf^sd  only,  iherefore,  l.n  obaervi-d,  thai  the  Cowl 
lacjifiv,  tbionghoBc   the  pioabc«ti(ui>  to  protect  t bote  fi hi  le  nmLority  it  i«  inporfuit  le 


KlNG^S  J9iBNdtt,<^PRIgO]Sr.  mi 

mfiis's  »#ttt!i,  *otttr  ot« 

[    Etna's  UftlCh  ^rfSOn.     Seepo^MU.  P}*iK>rKr. 

1.  Iif  THE  MATTBR  OP  Brtant.  T.  T.  1799.  K.  B.  4  T.  R.  7l6. 
.    This  role  called  on  Mr.  Bryant  to  show  cause  why  he  should  not  be  remov-  "^^^  *'•* 
^  from  his  office  of  clerk  of  the  papere  within  the  King's  Bench  -prison.  ^.  ^7^1 
The  application  was  made  on  two  grounds.     1st.  That  he  has  not  personally  p^„  vr\*hm 
resided  within  the  walls  or  the  rules  of  the  prison  since  the  month  of  March  th<)  K.  B.- 
last.  ^  2ndly.  That  the  duties  of  the  office  had   not-  been  properly  discharged  prifonicvfi 
by  his  deputy  since  that  time.     Lord  Kenyod,  C.  J.     I  am  very  clearly  of  fwide  with 
opinion  thai  this  officer  must  reside  within  the  prison,  even  without  the  aseisH  >°  ^  P''*  i 
lance  of  the  act  of  parliament^  which  indeed  requires  the  same  thing.     It  is  ^°* 
incident  to  evei^   public  office  that  the  party  should  be  in  a  situation  to  dis- 
charge the  duties  of  it.     I  am  also  of  opinion  that  he  canndt  act  by  deputy; 
but  as  this  officer  appears  to  have  acted  under  a  mistake,  I  think  it  wopld  be 
too  harsh  a  proceeding  to  remove  him  now  for  non-residence.     But  Mesire  it 
may  be  understood  that  he  must  immediately  reside  on .  the  spot,  so  as  to  be 
capable  of  discharging  the  duty  of  his  office. — Rule  discharged. 

S.'In  THE  MATTBn  OP  Btrant.  H.  T.  1794.  E.  B.  5  T.  R.  609. 
The  application  in  the  above  cause  was  renewed,  and  the  counsel  called  on  And  andtr 
to  show  cause  in  this  case^  why  be  should  not  be  removed  on  affidavits,  char-     ,^^'  \ 

fing,  that  smce  the  direction  given  to  hira  by  the  court  in  Trinity  term,  1792,  Jh«  Co^ 
e  had  not  resided  within  the  prison,  nor  had  given  any  attendance  there  a-  ^jiy  ^ 
bove  ten  times  during  that  period;  and  that  be  had  -also  entered  into  an  agree-  rooT«  tbs 
ment  with  one  O^Harra,  by  which  it  was  stipulated  the  latter  should  execute  elerk  of  the 
the  offices  for  the  defendant,  reserving  to  himself  an  annual  stipend  out  of  the  ^^^'^^1^ 
profits  of  the  same,  against  the  provisions  of  the  ninth  clause  in  27  Geo.'2;  c.  *  •  J^'r  ' 
17.     Inatiswer  to  these  charges,  affidavits  wer.e  read  on  the  part  of  Mr.  ^"q.^(^ 
Bryant,  stating  that  from  the  period  when  this  matter  was  before  the  Court  on  de^pe. 
former  applipatioos  his  circumstances  were  very  much  deranged,  whereby  he 
ba4  been  rendered  incapable  of  complying  immediately  with  the  intimation  of 
Ihe  Court  then  expressed  to  him;  but  those  being  now  settled,  be  had  began 
already  to  move  furniture  into  his  house,  within  the  prison,  and  was  prepared 
to  <^t>mmence  his  fixed  residence  therein.     With  respect  to  the  other  charge, 
it  was  attempted  to  be  explained,  by  showing  that  O'Harra  was  merely   enga- 

maintntn,  and  who  most  be  liable  to  error  in  the  honeat  discharge  of  their  nnmerone  and 
compiieated  dotiee. 

*  Thia  »  the  sopreme  eonrt  of  the  common  law  in  the  kingdom,  consiatiog  of  a  chief 
joatiee  and  three  puUne  juatices,  who  are,  by  their  offices,  the  great  conaerTators  of  the 
peace  and  head  coroner*  of  the  land.  *rbe  jurisdiction  of  this  court  is  very  h  |h  and  trans* 
eendant  Itkeepa  all  inferior  jnriadictiona  within  the  bonnda  of  their  aoihority,  and  may 
either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their  progreaa  below. 
It  controls  all  civil  corporationa  in  the  kingdom.  It  commanda  magistratea  and  oiheia  to 
do  what  their  duty  requirea',  in  caaea  where  there  ia  no  other  specific  remedy.  It  protects 
the  liberty  of  tho  anbject,  by  anmmaiy  and  apeedy  interponition.  It  takea  cognizdnce  of 
both  criminal  and  civil  catoaea;  the  ft>  mer  in  what  ia  called  the  crown  aide,  toe  latter  on 
the  plea  aide,  of  the  boort.  The  King*a  Bench  ia  likewise  a  coort  of  appeal,  into  which 
mav  be  removed,  by  writ  of  error,  all  the  dsterminationaof  theConrt  of  Common  t^leaa* 
anJ,  generally  of  all  inferior  cotirt*  t»f  record  in  England.  Yet,  even  this  high  and  ez'en. 
sivetribundl  la  not  the-derne!r  reaort  of  the  anbject;  for,  if  a  anitor  be  not  aatisfied  with 
any  deciaion  here,  he  may  remove  it  by  writ  of  error  into  the  Honae  of  Lorda,  or  the 
Coort  of  Exchequer  Chamber,  according  to  the  nature  of  the  suit,  and  the  manner  an 
which  it  baa  been  proaecuted. 

t  The  office  of  mnmhal  of  the  K:ng'fl  Bench  prison  woa  granted  by  King  James  the 
First,  in  the  14th  year  of  hia  reign,  to  Sir  William  Smith,  knij;ht,  in  fee;  and  the  appoint- 
ment to  that  office,  aa  well  aaof  the  infer'nr  officers,  conlinned  in  theproprietora  of  the  in* 
heritance  of  the  priaon,  till  the  alatute  27  Geo..2.  c.  17.  b>  which  iheuffire  waa  rcveated  ia  * 

the  erowii;  and  by  that  atatute  the  marshal  hHa  the  appointment  of  all  inferior  officera  be- 
longing to  hia  office,  aofh  aaihe  deputy  marnhal,  chaplain,  clerk  of  the  papera  of  ihe  King'a 
Bench  priaon,  and  clerk  of  the  day  rtalea  (which  latter  officers  mos*  he  reiiident  within  the 
prison,  or  ita  rolea),  three  turnkeys,  and  four  tipataffii  (one  for  each  of  the  jndgea)  Itc 
And  by  a  late  role,  the  maishal  nmat  alao  leside  within  the  king'a  Bench  piiaoOj  or  the  mlea 
thersofj  accordiog  to  the  terais  of  tho  above  atatHle  and  of  his  paient« 


II  tTTl    god  H«geBt  in  [he  execution  of  these  officeg.     The  Comt  mra  IHMBMMatal)' 

of  opinion  that  ihi^  rule  (iiiould  be  nade  absolute.     That  though  the  claiiM.r*- 

quirins  ihe  residence  of  the  u.iirshai,  did  not  in  terma  extend  to  ihe    other  ot 

ticcrs;  yet  coneiderinf;  fha  duties  of  thoae  officern,  in  whom  the  public  repoaed 

a  considerable  conlidcncc  and  tiuat,  and  who  were  each  in  their  Msrersl  ata- 

lionti,  to  cmitribulc  lon-ard  Ihe  good  order  and  goTernment  of  the  prison,  it  was 

evident  from  other  parts  of  the  act  that  the  legislature  intended  to  require  &m 

Tbi  term     pergonal  resideDce  of  their  ofRcera,  and  particularly  of  thoM  persoDB  for  whom 

'■  cammoB  „  house  was  built  in  the  prison  at  the  public  expense,  and  who  execute  the  oF- 

■hiri  f"  f    '"'^^  '"  P^^*""-     TliBt  though  the  Court  would  not  temovn  asy  of  th©  officers 

ihp  corpora  """  ""X  occasion  of  non -re  side  nee,  fhey  wore  bound  to  remove  this  peraoa, 

.lion  of         who  was  ordered  by  them  aear  two  years  ago  to  reaide  within  the  walls  of  tb« 

Kingatan-    prison,  and  who  hnii  ns^iireJ  iho  Court  that  be  would  comply  with  that  order; 

npon-Huil   thnl  ihe  disobeytVig  of  that  order  was  in    itself  such  s  neglect  of  dulj,    sod 

inclBdvi      guch  a  misbehaviour  in  his  oDice,  as  warranted  them,  underthe  eichlh  fl9C^ 

tn«  wnula    ■        •     _.—  i  '  . 

>»•■  mfnfl'S  ©nIaCC.      See  tit,  Jn-w*. 

1Etrngston=upon>?guU'  * 

Rex  V.  O3B0URSE.  M.  T,  1807.  K.  B.  4  East,  337. 
The  Court  held,  thai  Ihe  term  "  commonalty,"  in  the  charter  of  the  corpora>- 
tion  of  Kingston-upon-Hull,  includes  the  whole  corporetion. 
KCttQ'S  JfeEriant.     See  lit.  .flrrMl. 

t  3ttninappfna' 

n%  SstlOUrerS-     Sec  poil,  til«.  Matter  and  Servanl;  Poor.. 

r 

\  *  Tttli  oflencfl  consist!  in  CBrrylng  off  a  man,  wontan,  orcblld,  fran  their «wb  cesatry, 

,    '  and  sending  ihem  into  nnolher.   It  is  poniibabta  with  Gna  aad  iroprtMBmeM.     BjrltfclS 

f  •  A  W.  3.  c.  7..  mulors  of  merchant  veiula  ara  pnoishalila  wjlb  ihrga  monlba'  laipriaooinaBI 

nlin,  bain);  ahrciBd,  furca  any  person  on  ihoie.  Or  wiirnllT  iMva  him  babiod.  or  rsfnaa  la 
bring  home  all  such  persons  asihoj'  cnrried  ont,  if  able  and  datirons  of  ralarnia*.  Tba  BS 
Geo.^.cSS.  provides  that  olTencoi  against  ihiiitalota  may  bo  pmaautad  by  indicunaat 
,01  iorormalioa  in  the  Conrt  or  King'i  Banch. 
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